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THE STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

APPEAL FROM RICHLAND COUNTY
COURT OF COMMON PLEAS

L. Casey Manning, Circuit Court Judge

Case No. 2010—CP—40—8589

Larry Edward Hendricks, 254256, _ Appellant,

State of South Carolina, Respondent.

NOTICE OF APPEAL

Larry Edward Hendricks, proceeding pro-se, appeals the orders of the
Honorable L. Casey Manning dated February 11, 2013, and March 11, 2013.
Appellant received the latter written notice of entry on March 18, 2013.

april 15, 2013 /%w %@A_\Q&ZA‘

Larry Edward Hendricks, 254256
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THE STATE OF SOUTH CAROLINA

IN THE SUPREME COURT RECEIVED

APPEAL FROM THE COURT OF COMMON PLEAS APR 1 8 20 13

Columbia, SC S.C. SUPREME court

L. Casey Manning, Circuit Court Judge

Case No. 2010-CP-40-8589

Larry Edward Hendricks, 254256, Petitioner,

State of South Carolina, Respondent.

PROOF OF SERVICE

The Petitioner, Larry Edward Hendricks, 254256, proceeding pro-se, certify
that I have served the attached: NOTICE OF APPEAL; on the Respondent by
depositing a copy of the same with the Institution's Mailroom for delivery via
the U.S. Postal Service, addressed to: Robert D. Corney, Asst. Attorney-
General, PO Box i1549, Columbia, SC 29211-1549; and the Clerk of Court for

Richland County, PO Box 2766, Columbia, SC 29202-2766.

This / 5/_2day of April, 2013.
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Larry Edward Hendricks, 254256
Petitioner, Pro-se




STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
V ) A
Larry E. Hendricks, #254256, ) 2010-CP-40-08589
_ ' )
Applicant, g c.‘;_2 §
v. ; FINAL ORDER g‘:é =
(ep]
State of South Carolina, ) om =
) RE =
Respondent. ) ©x X
(TpX =l
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This matter comes before this Court by way of an application for post’ conv1ct10'ﬁ"rehef

(PCR) filed November 24, 2010, and amended October 4, 2011. The Respondent made its

Return and Motion to Dismiss on November 2, 2011, requesting the application be summarily

dismissed as untimely filed, successive in nature, and for failing to state a claim entitling him to
relief. Pursuant to this request, and after reviewing the pleadings in this matter and all of the
records attéched thereto, the Honorable Alison Renee Lee issued a Condition Order of Dismissal
~on March 20, 2012, provisionally denying and dismissing this action, while giving the Applicant
thirty (30) days from the date of said Order in which to show why the disﬁﬁssal should not
become final.'

Incorporated herein is the affidavit of service dated April 11, 2012, conﬁrming service of

the above-mentioned Conditional Order upon Applicant at the South Carolina Department of

Corrections:

! A Conditional Order of Dismissal was also entered by the Honorable James R. Barber, 111, in his capacity as then

Chief Administrative Judge for Common Pleas in the 5* Circuit. Because Judge Lee’s order was entered first, Judge
Barber rescinded his Conditional Order by Form 4 order on April 10, 2010, deferring to Judge Lee’s March 20,
2012, order.
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P\nsmmknkﬁd)(!),ﬂCP,&eDinxtmofﬂuSouthCImlchpamd
Corrections has designared : (Server) as his duly sutharired ageat for the
- purposc of making service of the signed Conditionsl Order of Dismissal on the below named
\accC VLUK
.STATE OF SOUTH ) AFFIDAVIT OF PERSONAL SERVICE
COUNTY OF )

On this H day of ML s 2012, 1 served the signed Conditionat
Order of Dismissal on Jomard-tvaf Wl fsSCDC Lnarate No. BHASE, by delivering

tﬂymdhﬁngampyofhmuMWImm
MW&CM Mmkm:% '

SOUTH CAROLINA DEPARTMENT OF CORRECTIONS
Post Ofice Box 21787 - Columbia, South Carolina 29221

-

, 8/ L
SCDC Server
SWORN TO AND BED BEFORE ME
his He ey of A 200
L b Y A @.s8)
Noeary Public for South i
" My Comrission Expires: 4] Q2
ADMISSION OF SERVICE
" Service of & copy of the si Conditiona! Order of Dismissal is admitted st the S.C
at  of Correctons, Comectional- lastirution,
.Q@ﬁLL. _\m_ Counry, South Carolina, | day of
12418 2012 ,
" Inmawe Sigoatuse
SCDC No. 25 ¥ A5G
List case oumber hore
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Applicant responded to Respondent’s Motion to Dismiss and/or the Court’s Conditional
Order by way of numerous pro se filings.? The first document was entitled “Notice of Motion for

Summary for Summary Judgment and Brief in Support Thereof”, filed May 9, 2011. In it,

Applicant set forth the following:

As declared in the referenced application, tha substantive standard not
previously recognized is from the UIS. Supreme Court's decision which declared
the advise and direction, afforded the Applicant, before his plea, constitnted

denial of fundamentel fairness, shocking O universal sense of justice.

Padilla v. Kentucky, 130 5.Ct. 1473, 1486 {2010} (regarding "Affirmative
Misadvise,” of counsel, congtituting deficient performance, that is

constitutionally deficiemt,). <This is clearly explained in the forementioned
Application.

The Supcere Court further declared, “"A Defendant in such a proceeding is
entitled to the full panoply of the relevant protections which due process
Qquaranteas in state criminal proceedings. He must be afforded all those safe
guards which are fundamental rights and essential to a fair trial. ...* Specht
v. Patterson, 386 0.S. at 608-609, 87 S.Ct. 1209 (1967). '

The acgumant of "Mis-Advise of Counsel™ is clearly a part of the record,
but not recognized in previous proceedings. The Record has the dafense
counsel admitting that he misadvised the Applicant, whereas counsel, as in
Padillia. should have been well enough versed, not ro. Becsuse the Record ia
clear, this would be credible evidence, as it is getailed in the Affidavit of
Undisputed Fact, that the doctrine of Judicial Bstéppel would prevent the
- Respondent‘s to now refute. Wright v. Craft, 640 SB2d @86 (Ct. App. 2006):

State v. BcCall, 612 SE2d 453 (Ct. App. 2005).

? None of the portions of Applicant’s pro se letters set forth herein are meant to take the place of the entirety of
Applicant’s responses. This Court, after reviewing each the responses in their entirety, selected the pertinent
portions for specific inclusion herein. However, this Court has considered the entirety of Apphcant s responses in
reaching the conclusions set forth in this Order.
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As such the requiremgnts espoussd by the Justices in Pediliia, and the
fact that no mre' expert testimony could be needed mustered, when the
mis-advice of counsel i3 espoused by counsel himself in the Record.  This
means that Applicant was' danied Constitutional Due Process at a crucial stage.
This procedent did not exist at the time of the Applicant's conviction, but

must be applied retroactively en collateral review. Talley, supréa Teague v.
Lane, 489 U.S. 288, 109 S.Ct. 1060, 1070 (1%89).

The next was a document filed August 15, 2011, entitled “Motion”. Attached thereto was
a copy of the above mentioned “Notice of Motion for Summary Judgment and Brief in Support -

Thereof”. In the “Motion”, Applicant set forth the following:

The Applicant submits that his allegations wsrrant the relief he sewsks,
that of a new trial.. The Applicant is informed and believes tl;at he is roquired
to establish his claim to relief to the satisfaction of the Court. See: Rule
56(e), S.C. Rules Civ. Proc. The Applicant submits that he has the right to be
hsard on that issue, and said right to be heard on that issue prior to any

furcher hearing in chs Application warrants this motion to be deemed a “priority

matter” as it is dispositive ln nature. See: Rule 40, §.C. Rules Civ. Proc.

Applicant next submitted an “Amended PCR Application” dated September 2, 201 1, in

which he set forth the following additional allegations:

3. The above establishes that the word “possesses meteriel,” ia in the
pluzsl fora. As such consecutive sentonces would not bs warranted L'or_

acre then one posssssed iten-

S. Based on the Doctrime of Precedeat it is clear that the statute $16~1%
410 must be looked at in conjunctien to §16-15-375(2), and as such, it

is ¢clear thst the intent is te look at all materisl, as one.
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Because the Applicant has alleged mig—asdvice of counsel pursuant to recent
U.S. Supreme Court precedent in Padilla v. Kentucky, 130 S.Ct. 1473 {2010), the
enswering of this gquestion is a precursor to allegation alleged in the original

application, and thus not successive. Aice v. Stata, 405 SEd 392 (SC 18%1).The

Appiicant’s eliegations aust be desmed true until, oonclusively refuted.
Blandahaw v. State, 140 SE2d 784 {SC 1965) .

BASED ON THE ABOVE, the Applicant submmits that the continuous use of the
plural word form enroughout the Befining Statwote had not been adhered te, and as
such clarity is needed to establiah whether the Reapondent is utilizing what is
declared in the statute te inflict punishment. The Applicant has 3 State-
Created liberty interest in the atatute being followed. Wilkinson v, Rustin, 12§

5.Ct. 2436 (2005); Al-Shabazz v. State, 527 SE2d 742 (S5C 2000). 5.C,

Constitution, Articlim V, §9, establishes the Supramacy of Precedent brought from

the U.S5., and S.C., Supreme Court. That would mean that the pracadenta

provided, are controlling in the Scsut raised.

Thereafter, Applicant submitted a pro se document entitled “Applicant’s Objection to

Respondent’s Motion to Dismiss”, dated November 18, 2011. In it, he set forth the following:

The Bespondent wishes this Hororable Court to ignore the fact that all of
_the- documents clearly show., on theic face, that the Applicant is preceding
pursuant to S.C. Code $17-27~45(B). .The facts as described in the above noted
doaments clearly ashow wm: page mmbers and linea, to justify the
Applicant's clain based on PRadildla v. _Kentucky, 130 S.Ct. 1473
(éOIO)(ugatdi:q “Affirmative Misadvise,® of counsel, cms'f.i::uting'daticient
wrﬁo:—nu. that is constitutionally deficient.”). ‘

The question of timeliness, as it relates to & statute of limitation. is
erronecusly ap'pliod, based on the statute that the Applicant filed under. The
Successivwe application isaue is also misplaced, based on ths statue and the

precedant eeubud-nd by chis 'snr.e‘a Supreme Court in Talley v. State, 640
SEX3 878 (SC 2007).
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As far as why the nev ground was not vaised previously, it mﬂé:rly
acknowledged by the Supreme Court. In easences it was brought farth fn
Padillia, thac mim-adviee of counsel in & critical atage is now a factor of
ineffective a;aiat_anu of coamsel. This precedent had not been clearly
defined previocualy, but the mis-advise during the nagotiation of a plea is a

critical phase of litigation for purposes of the Sixth Anerdient necessitating

the need for effective assistance af counse]. Id. at 1486.

Applicant next submitted a letter to Respondent dated November 30,2011, in which he

set forth the following:

Dear M. Petruno;

1 bope that this lecter finds you and yours in the best of health and in
9ood epirits. o Bowember 15. 2011, vben I recaived your Return in the above
referenced case; you also included the documents filad in regards to it.
‘After the £11ing of my woet recent Motions. I noticed thet you £ailed to send
8 copy of the “Agplicant's Amended FCR Application;® of which I meiled-to you
and filed with the Court on Septester 2, 2011.

1f you would, please check your records. and file a copy of that Amsndment
vith the Comrt for its review, wvith the other pertinent mstter, I would be
o8t appreciative. I onderstand that it is just an oversight on the part of
your legal sssistant, but it is smisportant part of what I would like the
Court to hesr and further discass. .

1 appreciste your time and assistance in. this matter, and ook forward to
your positive response. Have & happy holidey sesson.

Applicant’s next response was dated March 26, 2012, entitled “Objection to Conditional

Order”, in which he alleged, in pertinent part, the following:

tith that {n mind the Applicant incorporates his eaclier filed Gbjection
of November 22, 2011, and add To that the Proposed Conditional Order does not
address the Septesber 2. 2011, Amended PCR Application.

The Applicant admonished the State's attozmey in a letter, Novesber 30,
2011, regarding referencing the Anendecd Application in the Return, received
Hovember 15, 2011. Ho response was had. There was also no mention of the

Default Judgemenr that had baen filed after the initial application had been
filed. -

Thereafter, Applicant filed a document entitled, “Motion to Void Conditional Order”,
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dated April 18, 2012. In that motion, Applicant set forth the following:

NOW QOMBS, che Applicant, tLarry Edward Hendricks, proceeding poo-se, who
unbly asks this Court to Yoid the Conditional Order of March 16, 2012, OW
by the Aonoreble Alison R. Lee, and perscmally served upan the Agplicant on
dpcil L1, 2012. At the tioe of the aigning of ths Conditional Ocder Judge Lee
lacked jurisdicrion to entertain thwe Reapondant 's Proposed Conditlon Order
Request .

South ‘Carolins Constitution Article ¥, §4, specifically scates, “the Chief
Jmﬂamummumdmmtmmmw:mmwausgn
any judgm to ait in any court within the onified judicial systes.® Cheap-O'p
m Stop, Inc, v. Clowd, 567 SE20 514 (Ct. Agp. 2002). The Suprome Court

has itz Court Administration arx calendar and control the order of business to
aafeyuard the rights of the litigants. RMenaisesancs Bnter. v- Sumsit
Teleservices, 515 SE2d 257 (SC 1998). The Court Adainistration does not have
Judge Lee listed this term as the Chisf Administative Judge for the Coart of
Cormon  Fleas: nor 16 ahe echoduled to hear Post-Conviction hlhifhtl’ﬂi
waccess this cerm, in the Fifth Judicial Cirauit.

After conducting a thorough review of the entirety of the record, all relevant documents
contained therein, and the entirety of the pro se packet submitted by Applicant, this Court finds
no sufficient reason has been set forth why the Conditional Order should not be become final,

dismissing the current action with prejudice.

The majority of Applicant’s responses and objections are centered around the claim that

the United States Supreme Court’s decision in Padilla v. Kentucky amounts to a sufficient new

“substantive standard not previously recognized as a right”, intended to be applied retroactively,
to allow the current action to be brought under S.C. Code § 17-27-45(b). This Court disagrees
with Applicant’s contentions. In Padilla, the Court held because “virtually mandatory”
deportation pursuant to federal immigration law is such a unique consequence, it is not
appropriately classified as either a direct or collateral consequence. See Padilla at 1478; p.
1481-82. The Padilla court repeatedly emphasized the unique nature of the consequence of
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deportation, and the opinion implies that a bright-line rule is appropriate in deportation cases
only because the law of deportation has its roots in a comprehensive federal statutory scheme |
which is applicable nationwide. See id. at 1477-80; p. 1480 (“as a matter of federal law,”
deportation is an “integral part” of a non-citizen’s penalty); p. 1482-83.). Therefore, the Court
set forth a bright-line rule that defense counsel must inform a non-citizen guilty plea defendant
regarding the risk of deportation. Id. Further, Padilla only abrogated the direct/collateral
consequence dichotomy and the laQ regarding misadvice/erroneous pléa advice as it pertains to

federal deportation consequences. See e.g. Brown v. Goodwin, 2010 WL 1930574, slip op. at

13 (D.N.J. filed May 11, 2010) (pointing out that while Padilla’s implications for deportation

cases are clear, the holding does not seem importable to cases involving collateral consequences

other than deportatibn).

Applicant’s current application in no way raises issues related to deportation which is the
distinct and extremely limited nature of the holding in Padilla. Rather, Applicant merely sets
forth an argument that his guilty plea was entered in\.zoiuntarily as a result -of counéel’s alleged
ineffective pretrial investigafion and erroneous advice. Such a claim has long been recognized

as a ground for post-conviction relief, well before the Court’s decision in Padilla v. Kentucky.

See e.g. Roscoe v. State, 345 S.C. 16, 546 S.E.2d 417 (2001) (“A defendant who entérs a plea
on the advice of counsel may only attack the voluntary and intelligent character of a plea by
showing that counsel’s representation fell below an objective standard of reasonableness and
that there is a reasonable probability that, but for counsel’s errors, the defendant would not have

pled guilty but would have insisted on going to trial.”).>

* This Court also notes the lack of any binding precedent to date indicating the holding in‘Padilla is to be applieq
retroactively, thereby satisfying the requirements of S.C. Code § 17-27-45(b). This is of little consequence to this
Court’s holding at this time as it is clear Applicant’s contentions are wholly without merit.

HENDRICKS Larry E. #254256 — FINAL ORDER OF DISMISSAL (2010-CP-40-08589)
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Additionally, this Court finds Applicant’s contentions as set forth in his September 2,
2011, amended application are likewise appropriate for summary dismissal as they are untimely
raised and fail to set forth a cognizable grounds for relief through PCR.

Accordingly, for the reasons set forth herein as well as those set forth in the Conditional
Order, this Court must summarily dismiss the action with prejudice. _

IT IS THEREFORE ORDERED that, for the reasons set forth in the Court’s Conditional
Order of Dismissal as well as herein, the application for PCR is hereby denied and dismissed
with prejudice.

This Court hereby advises Applicant that he must file and serve a Notice of Appeal
within thirty (30) d;ys of the service of this Order to secure appellate review. See Rule 203,

SCACR. Applicant’s attention is directed to Rule 243, SCACR, for the procedures following the

filing and service of the notice of appeal.

AND IT IS SO ORDERED this. /. _day of /éa//wut/J ,2013.

THE HONORABL L. CASEY MANNING
Chief Administrative Judge
Fifth Judicial Circuit

Columbia, South Carolina.
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STATE OF SOUTH CAROLINA )
COUNTY OF RICHLAND )  FOR THE FIFTH JUDICIAL CIRCUIT 2
) o2 g
Larry E. Hendricks, #254256, ) 2010-CP-40-08589%, “2¢  °
. ) SN
Applicant, ) ‘0//\‘ — "
) ORDER DENYING RULE 590 SCRCE, ©
vs. ) MOTION TO ALTER OR Aﬂ%’g} 2
O
State of South Carolina, 3 ¢ % Ul‘
) &
Respondent. )
)

This matter comes before this Court by waj of Ap'plicént’s pro se “Motion to Alter or Afnend
Judgment Pursuant to Rule 59(e), SCRCP”, received by Respondent on March 1, 2013.!

The current applicatioh form post-conviction relief (PCR) was filed with the Richland
County Clerk of Court on November 24, 2010,Aand amended October 4, 2011. On November 2,
2011, Respondent made a Return and Motion to Dismiss requésting the matter be summarily
dismissed with prejudice as it was untimely filed, impermissibly successive in nature, and failed to ' '
set forth a claim entitling Applicant to relief. Pursuant to this requesﬁ the Alison Renee Lee in her
then capacity.as Chief Administrative Judge for the Fifth Circuit Court of Common Pleas issued a
Conditional Order on March 20, 2012, summarily dismissing the action while allowing Applicant
time to submit his objections to the dismissal. After receiving numerous responses from Applicant,
this Court issued a Final Order summarily dismissing the action witﬁ-prejudice on Februéry 11,
2013. The current motion follows. |

Firsf, this Court must deny and dismiss the current motion as Applicant has failed to timely
file it in accordance with the proper timeline set forth in Rule 59(e), SCRCP. Under the rule, a

“motion to alter or amend the judgment shall be served not later than 10 days after receipt of written

1 As of the date of this order, Applicant’s motion had not yet been filed by the Richland County Clerk of Court.
HENDRICKS Larry #254256 — ORDER DENYING RULE 59(e) MOTION (2010CP4008589)
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notice of entry of the order” dismissing the action. -By Applicant’s own admission in the current
motion, he received written notice of entry of the Final Order of Dismissal on February 15, 2013.
The current motion, to date, has not been filed with the Richland County Clerk’s office, nor was it
served on Respondent until March 1, 2013. Therefore, the current motion was untimely filed and
must be dismissed.

Further, assuming arguendo the motion were properly filed, this Court finds the motion to be
wholly without merit and fails to set forth a persuasive argument for the order to be altered or
amended. Rather, this Court further finds the February 11, 2013, order of dismissal entered contains
all of the required findings of facts and conclusions of law required by S.C. Code § 17-27-80 and
Rule 52(a), SCRCP. See also Marlar v. State, 375 S.C. 407, 653 S.E.2d 266 (2007). After a full
reﬁew of the case, .this Court finds the current order of dismissal makes accurate, cqmplete and
appropriate findings based upon the arguments rnade in Applicant’s pleadings.’ Therefore,
Applicant’s Rule 59(e), SCRCP, motion to alter or amend is denied. Further, this Court finds oral

argument will not aid in reconsideratiorr of the original judgment.

IT IS THEREFORE ORDERED:

1. Applicant's Rule 59(e), SCRCP motion to alter or amend judgment is denied and
dismissed.

AND IT IS SO ORDERED this 2 ; day of nZ/V)UyrtAM , 2013.

L. CASEY MANXING

Chief Administrative Judge
Fifth Judicial Circuit

Columbia, South Carolina

2 Further, this Court notes that since the entry the February 11, 2013, Final Order, the United States Supreme Court

has found Padilla v. Kentucky, 130 S.Ct. 1473 (2010), does not apply retroactively to cases being challenged

through collateral attack, only further supporting this Court’s prior order of dismissal. See Chaidez v. U.S., No. 11-

820 (February 20, 2013).
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