STATE-OF SOUTH CAROLINA.

S TATE.OF SOUT OLI INTHE COURT OF COMMON PLEAS:
"‘COUNTY OF SEARTANBURG

'FOR THE'SEVENTH JUDIGIAL CIRCUIT

Phillip Mitchell, #328422 Case No::12019-GP-42-02044
-A[’?pli(}&ﬂt,_ . . .
‘ ‘FINAL:ORDER OF DISMISSAL.

V.

State of South Carolifia,

KODIMNANY
100-DENENYLEVAS

Respondent.

Applicaiit Was.pérsonally served

by-Applicant:Phillip Miichiell on Jiae's, 2019. Respsiident moved foisunmimarily dismiss e

application on August 12, 2019, because the-allegationsregarding subjectmaiter jurisdiction-are

Withotit metit as-a‘ialtér-of laws.and because the application is untimely; successive; and bérred

by-the doctfing 6flaches:

Piirsuant (g thisfequest, and aRér reViewing the atiachicd pléadins pertinent-16 this:

niatter; this Coiirt'isstied a conditional order of disinissal déted August 16,2019, provisionally

summarily.dismissing the-application; but-affording tlie applicanl.twenty days from service of the

conditional oider'to provide;sufficient feasons. as 16 whythls ordei:should not-become final.,

his-cofiditionalorder'of disiissal o Seprember’s, 2019,

as videnced bythe attached atlidavit ¢

On'Septemiber 13,20 1S “teply io-{the] conditional order'of

disiiissal: ™ In the Féspon ‘haye subject:mattérjurisdiction-over

the plea hcaring or original PCR. hearing becaust ihé pleaand PCR-hearings wereHeld at

“ungtithorized Lih1'é§['s]’»*’at1dfi_hé uniderlyin giindictivient:ivas deficierit. Applicant.claims he wiis

nevertold he had the right dgainst selfSincrinination sid didinot faj seithis issug inshis first:action

Rae?




because PCR Couiisel did.not file an amendment andApphcam was a'll’egedl):{,nna\varc'c')f this
issue until he received the, plea.transcript “late”, Applicant claims the Courtfailed:to tell hiirihe

had the right against-sélf-incriminationand Cotingel was‘inefféetive for failure withdfaw the pleéa

or advise Applicat to:withdraw the pléa. Agglicé;m;.cja”imed‘col;x1s_e1 did not help him enotigh or

sufficiciitly i'_nVcs_ti;g'éte"ihe ¢hse: ’Abjﬁl.ié_a(il"éléii'fﬁs’_'l'lie'staﬁftéof {imitdfions and barsdue to.

. . & =
successiveness'donot apply to. claimsrégarding jurisdiction, that'it docs not apply’ bcﬁxjs\a,his’:i
first PCR action is “null and void™;:and.that claims regarding procedural 'il'rdfggxlarigi¢§z§’;:iﬁcvc__l’i

untimely.

suiimatily dismissedswith prejudice.

In Applicant’s' PCR applicdtion:and subseqiient filing; Applicatit’s claiins conteriing

lack 0f?spbjé,cl"ih@'_tt‘erj}_i_ﬁgdiéti@ﬁ_ remain withiout merit. As previously stated, the cireuif court

had jurisdiction:to oversee ilﬁé:pléa_‘.lie_axﬁ'ing Appllcn s PCRhearing was presided over.by:
Judge Seals during a-term of-court dCSiggiatéd for PCR hearifigs. Applicant was given his “one
bite atthie apple™ throtgh. both the first RCR:action and_.fh'ér'appcéxi'jghc'reffdn‘i. Applicanthas.

Filéd to specifically articulate why this was insufficient or specifically why the iidictinenis and

prioractions were insufficient. Thus, thesubject matterjurisdiction-allegalions raised remain
withoutmerit as‘a matter of-law.

Additionally, this Coutt f;xna_s.1h_‘a_lf[he;app‘lvi"caﬁoq,is'barréd:‘;ghrogigh the siatuteiof
limitations. Applicant was convicied on May 20; 2008, aid the reniittitur from his dircet-appeal
issted:on Decerber 30; 2008. Thiis, his PCR application:was diié oh Deceiiiber 31, 2009. The

curfentapplication was.not filed wittil June’s, 2019..Applicant hasfailed 1o-sufficicntly-éxplain
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the nearly- tei yedt delay qu{’g,j’é:h_.xhewer_hiuit_tjr-Qf;h’is";’c}'ﬁp'e';il..and.-t'hisvpufs_t_iit:of’ixcmédy.thi’b;qg_h-

the PCR:process. Thus, the Cqur_:‘n_-shail';d_'ismi‘sé_'i_lié,na,a‘t;"" 2§°bal 'e‘gjj\i.byfzghg,siggg;g of limitatioiis.

‘Additionally, Applicasit failed toshow why theiddelting of lachies is‘inapplicable t6-his:
case. Nedrly-eléven:have. passed bétwéen. wlién the remittitdr 'of Applicant’s direct appeal was
issuéd-and when'lié browght'a PCR action. Applicént hds offérsd o justification for the delay.
Thus, the'Court shall summarily dismiss-the-application as barred by ihe"do'c,lrihséﬁbf 7@;’1/_165.

Further, Applicant’s.application’is barredion successiveness grounds: Applicant’s cygient:

allegations Were:or coiild Have been raised imApplicaiit’s prior PC

sufficienitly proven why ihese issuésicould fiot have beenraised earlier. T

application is:successive-and barred.

8; 143'S.E.24.455(1965).

showing thatthe is-entitled to;relief. Welch v MicDougall; 246

Applicant has:failed to miake suchia showing based on the inforination set:forth i his résponse;.
and, cofisequéritly, s nof éﬁt_iﬁé_’dEgdé'an:év'iti'c‘iitiai{y hearing; This, thie Court reasserts its finding
in‘the conditionial-order of dismissal that the current PCR application niust be digmisséd becaise

the allegations regarding subject falterj pigi}iéﬁibn.;aﬁé-_'\\j_i.t‘}jpdt.;mc';‘\":u as amatter of law,.and

because the application-is untimely; successive, and barred By the docttine ofach

Accord‘in‘g_,[ v,k

s:Court:finds néreason‘why;the-¢onditional ordér of dismissal shsild riot

bécpmefﬁnéﬂ_,
TTIS.THEREEORE-ORDERED thai, for thie feasshs sét forth i ihis Coit's -
conditiorial-ofder of disrhissal, thé:PCR applicafion is denicd and disniissed with prejudice.
THiS couit hiefeby adyisés Applicant that he inustfile and serve anisiice of appeal within )
thirty days ofthe service of this order fosecirre appellate:review: SeeRiile 203; SCACR. !



Applicant’s-attention is directed to Ritle 243, SCACR, for the progediires. followirig the filing:dnd

serviceiof thenotice 6fappeal.

AND IT IS SO.ORDERED this 90 dayof .-
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