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APPELLATE PANEL SC Court of Appeals
DECISION AND ORDER

SOUTH CAROLINA WORKERS' COMPENSATION COMMISS!
WCC FILE NO. 1215107

Randy H. Faulk

enberry, APPELLANT
CLAIMANT,

¥5.

Crnbraco Industries, Inc., EMPLOYER,

AND

Great American Alliance Insurance Company, CARRIER,

Appeliate Panel Revies
on July 19, 2021 p&r IEE?EGEE tsmegy gmg p"' perly s
upon all parties of in!

, 2021

TESED . Ar Arew H- EEE an,
. Safran, LLC, in Columbis, South

ﬁmﬁﬂiie, Sﬁuﬂi Emlma.




ioner Avery B. Wilkerson, Jr., on March 22, 2021, in

Columbia, South Carclina. On April 28, 2021, he signed the following Order:

IT 1S, THEREFORE, ORDERED that Claimant’s Motion
to Compel Consurnmation of Settleament is denied.

In his Order, signed April 28, 2021, the Hearing Commissioner made the following specific

Findings of Fact and Conclusions of Law:

1. Notice of the Hearing was timely and properly served onall parties of interest.

] to venue in Richland County.

3. South Carolina Code Ann. § 42-15-10 (2021) confers jurisdiction upon the
South Carolina Workers’ Compensation Commission to hear and dispose of
this claim.

s provisions of 5.C. Code Ann, §41-1-310 (2021).

: hﬁ' ﬁze ci&’zm Tisés amsamt inﬂluéad

5. Defendants Bffﬁeé §E [Iﬁ {IFZB '96 I{!I #
the cost to fund
payment for %ack éue tﬁnpmary EﬂtﬁE ﬂiﬂ&blhl}' {ﬂlamﬁ 3 Exl’ubli i
Defendants’ Exhibit 5.

6. On September 23, 2020, Claimant’s Attomey communicakes a counteroffer
of settlement that included “[em&teé value], CMS approved MSA figure,
and $50,000.00 for non-allocated medical.” (Claimant’s Exhibit C).

7. Defendants communicated “a final offer to clincher at £138,234.14, wﬁmi}
[was] inclusive of the MSA amount that will not be Submitb:é to CMS ©
EPPTQ‘WP’ on October 19, 2020, {Claimant’s Exhibit I; Defendants’ Exhibl

8. Subsequently, Claimant’s Attorney drafted a document titled “Consent Orde
of Settlement” detailing the terms of settlement wherebs
release and forever discharge the Defendanis from farther libility for the
p sum of “$138,343.52, compliance with the

nwé;:a] pzymﬁn?s u‘bﬁgansns from the November 1, 2016 Appellate Panel




1.

12

13,

14,

care Set-Aside ((MSA)] account in the
cument was never exccuted. (Claimant’s

4 i%lf L;f ?;

ﬂﬂfﬁlsﬁ Eﬁw}sef e—mmlﬂé Claimant’s Attoney on November 23, 2020
Xpressing sling &mtﬁxeﬁ?ﬂ?%w;stnb:;mludeﬂm&g
fi nal offer of ﬁi 35,234 14 and requesting additional changﬁs to the Consent
Order. Defense counsel also reiterates that $138,234.14 is his client’s total
final offer. They were unwilling to pay extra for the MSA or the additional
medical bills listed in the correspondence. There is no mention of a separate
E:hﬁﬂk for Claimant’s §2§ 036.38 in back-owed temporary total disability
benefits. (Claimant’s Exhibit N).

ﬁ%sa, on Nﬁvmber 23 2?2& Ci'

""'5 Aﬁx}mey mga;sés v;a g-mail

;!sjfmﬁﬁi ﬁga;e inchudes the sum ,
the amount of $28,036.38] [ have been Psgidmg (Claimant’s

Ane-mail from Defense counsel, dated December 1, 2020 indicates that three
checks will be sent: $110,197.76 for the final sefilement, $28,036.38 as
payment for back TTD, and $27,927 to fu nd the MSA. That total of the three
checks is: $166,161.14, (Claimant's Exhibit C A Exhibit 6]

ecember 1, 2020 e-mail between 1

Raﬂuz&m:m set fa:ﬁi in ti:e same cm;zsﬁmian Et s‘;ﬁ{; -"‘-tgs bﬁﬂi

szs'{&}ﬁ 38, (Claimant’s Exhibit Q; Defendants’ Exhibit 6).

Defense counsel, also in the December 1, 2i2€3 e-mat! E‘EE]E}EEIS g “clesn
agte&msnf’ that includes his proposed chany Claimant’s Exhibit Q;
hibit 6).

Defen

g’

E!mmssﬁ s Attomey drafis a second Consent Order of Setilement for Defense
ounsel’s review that sets forth the following setflement terms: A lump sum
payment of $138,234.14, payment a}f all auihﬁrizeé or Commi
r:ausaiirmlsﬁ&& I!‘iﬁ'fiﬁ%ﬁi bﬁis “the 1 ing




15.

16.

18.

19,

20.

24,

The language in the second Consent Order for Settlement is inconsistent with
Ismfs the December 1, 2020 and Hﬁvesgber 23, 2020 comrespondence.
mant's Exhibit R‘% 7, 20, Q; Defendants’ Exhibit 6).

E¥3 another revised Consent
pproval, The draft is unsigned.

that he thinks the e eviions ook e, bt that adltonslrevicw
language is necessary. (Claimant’s Exhibit U}.

Claimant’s Attomey responds that he has made additional changes and that
the agreement is pending a calculation ﬁf the amount of temporan tﬁtal
disability due. He suggests that “we insert language gm TTD end:
the Order has been appr&?séﬁythsﬂﬂmssswﬁ“aﬁé again asks for I
Counsel’s approval. {Claimant’s Exhibit V; Defendants” Exhibit 7

Claimant’s &ﬁﬂmﬁ' asks for confirmation that the last é:-aﬁ of the Consen
eptable to Defense Counsel on December 28, gggg

{ﬂfé&zzﬁagf s Exhibit X).

Dcfﬁm Counsel responds that he'd comm anicated
Y *'ﬁiﬂgﬂﬁﬁﬂfﬂﬁgmthg Yatiant ; L ]
—" ?ﬁg the “mﬁ # {{Elmmam’s Exhibils 'E'

Claimant’s Counsel responds on December 29, Ziﬂﬁ that the “confusio
involves the cut-off period for TTD and which party is to sign &z sgrec":‘?
first, (Claimant’s Exhibit AA; Defendants’ Exhibit .

On January 19, 2021, Claimant’s ﬁgﬁm:y sends another revised Consent

Order to Defendants” Counsel for review. (Claimant’s Exhibit BB;
Defendants’ Exhibit 7).

By January 22, 2021, Defense Counsel communicates that there is “a problem
reconciling the numbers.” Claimant’s attomey {}f}!ﬁlﬂlﬂﬂﬁfﬁﬁ that he thought
hibit EE, GG).

“the dollar figures were previously resolved.” (Claimant’s Ex

Defense Counsel, on January 26, 2021, communicates that he belicves the
$28,036.38 was erronepusly added into the settlement ﬁﬁgﬁtiﬁmﬁs twice. He
resolves that he will send three checks totaling: $681.44 (representing the 2
additional weeks of 'ITD}, 52? 92700 1o find the MBSA, $96,423. 75
(representing the commuted value and including $28,036.38), and
$15,000.00 amount over commuted value from the carrier. This tgtaifs
$140,032.20. {Defendants’ Exhibit 8).




ates: “if you re&d this a&é t;pm’s rﬁcm];g of the ¢ ;""‘-ks FEEEF ¢EEE¥£ doesn’

to settle, just let me know.” (Claimant’s Exhibit HH; Defendants’

Exchibit 9).

gia jﬁﬁ§ 5 Aﬂﬁmﬂ? FETHY .t,j 'Mth E éﬁtﬁfﬁd . . S | T | 1

understanding of the terms of the &:m: Order s%asng “{Yjﬂ& nﬁ‘ercé ﬁ'ﬁz
sum of $138,234.14, which encompassed the commuted value, the $27,927
MSA allocation and non-covered cash;...we Ehf:n ag:wi 1would include this
$28,036.38 check replacement in the Order term tile making clear this

ghe*ck iﬁ}?l&ﬁmﬁﬁ és:i nﬁt_aitir thg fact new mmasey wulé be limited to

The parties stipulated to venue in Richland County.

South Carolina Code Ann. § 42-15-10 (2021) confers jurisdietion upon the
South Carolina Workers’ EEQHS?EMB& Commission to hear and dwpﬂ&t {;f
this claim. The Claimant was hired by a South Carolina employer, was

s:gwsd in Sﬂ E&r{shza and worked i in South Carolina. As the Claimant
seeks an award 1 Compensation Laws B‘f fkss State for

The partics are bound by the provisions of 5.C. Code Ann. § 42-1-310 2021).

Because none of the Consent Order »:rf Settlement drafls were exccuted by the
part 'E’E‘c Essé im:&us& the greater weight of the evidence establishes that the
correspondence and multiple drafls were part of continuing settlement
rsﬁg:m&umas, ﬂiﬁmﬂ&f Motion to Compel Seitlement must be denied.
Section 42-9-390 permits voluntary settlements as long as “the mn&uut ﬂf
compensation and the fime and manner ufgayr&sﬁtmmM'a' th
[the Act]. The ﬁ[ﬁplﬂyﬁ must file a copy of the seitlement agreement wi

the commission if each pﬁffy is represented by an attorney. » 8.C. Code Ann

§ 42-9-3?9 {2%} on ﬁ?-BBS{:Z) ﬁﬁEfﬁ m&nﬂ af the

Sﬁtﬁ 8 {;gart ef Ag-- ale _
repudiate an offer of settlement that had bex




ﬁﬂsmg;ef prior to fﬁimsiiy gxgggt;nggbg settlement documents, Mac
k sical Company, 280 S.C. 265, 266 (1984). inﬁﬁiﬂir;g

prior 1o its Bﬁﬁ’:ﬂ%[{ﬁi m& EEmg wﬂb the m&z&&an, the court explicitly
stated that “[cJontract law principles are inapplicable here because § 42-1-
310 provides that employee claims for compensation are governed

tionact.” Id. at 270, Inan unpublished

exclusively by the workers' compe:
i s r&*ﬂsﬁﬁd Eﬁe Mag gg &Emg in

deggsmn, tEse Euﬁh C&'ﬁm Ceuﬁ Bf A

commissioner’s dE%’EEEi a:sf smﬁﬂﬁ& 0 ezsf 3.1 ﬁﬁf ’EE_"' ment 1
neither party had signed the agreement or filed it with the Commission as

required by § 42-9-350 and Mackey. Haley v. Tire Kingdom, No, 2013-UP-
166 (8.C. Ct. App. 2013).2 Absent the requisite signature: &m! ﬁ!mg, the
par %5 “had aﬁiy & settlement proposal, which conferred no « ﬁmaaﬁt

Fur iermore, the éssﬂsﬁe& gﬁt}f cﬁﬁid 5&1[% Eie fma

that did ot mention replacement of the $28,036 38 stale draf. (Claimant’s
Exhibit A; th asnts’ E:éﬂbﬂ 5} Claimant's Attorney followed-up with a
f:ﬂiﬂtﬁ'—ﬁﬁﬁr gmgﬂsang mmmu Vﬂiﬂﬁ. QMS agspmwzf MS& fi gasre, ané

Eaﬁguagﬁ mdmatzr:g that &dﬁx&ﬁﬁ&[ review ﬂﬁ!ﬁﬂﬂm@sm necessary and
that at least by Imuﬂ_y 22, 2021 there was “a problem rmm;ilmg the
numbers” and the calculation of the commuted value. (Claimant's Exhibit N,
0,Q,RY7,20, T, UV, X Y, Z, AA, BB, EE, G@Bﬁf:&éﬁﬁt&'ﬁﬁ&&ﬁﬁ
7). At mo point during these communications was an agreer ever
executed by the parties or filed with the Commission. Befmﬁmﬂs January

26, 2021 correspondence indicates ﬁ‘sal 1f aﬁ‘l&? tﬁﬂdﬁﬂt&g the settlement drafis
ise the Consent Order the

b mﬁdﬁmixbmmé {Claimant’s

ané mﬁsﬁg ﬁdﬂiﬂﬂﬂﬁi ekl

! {This fovtnoic was included in the Hearing Commissioner’s Declsion and Ori -
priot 10 an amendment to 5.C. Code Ann. 42-9-390 removing the requirement that sﬁtlﬁmen% agreements be Formally
approved by the Commission, its principles remain instructive as the ﬁiaﬁg requircment remains infact a&d alzo played
a part in the court's analysis in thai case. In addition, the parties rithed the agreement f issue “Consent Order of
Seni:mcﬁ" arﬁi pa‘m:deé & sigr : EE@?;& fm a Cesmnssmn&r (- sigz:ﬁﬁir% ’E‘hm m&m&f@s ﬂse:r m%eﬁi thsz the

: {Tti: fﬁ%ﬁﬂﬂf WES inﬁsée& i iﬁe ﬂﬁlﬂ&g Cﬁmmﬁisﬂstr‘s Bﬁgisﬁua uﬂl Brﬂﬂ‘;} U@E&l{f&ﬁ& dﬁ:israﬁs B
be cl:ﬁ:l s persuasive authority. There is no binding auﬂsuﬁtg that bears directly on the issue mﬁt&i Clabment's
ests uf'ﬁuﬁf& {;Emilﬁﬁ %sw s ;&a considered persuasive suthority but is less s0 because i is an opinion from a
preting a foreign workers’ compensation code.




sAﬁanssyls-cmﬂimiﬁs sserti
Carolina workers' compensation law is fashioned after North ﬂs:e}lmﬁ 8

statute {mé} OUF COurts sﬁe& rgljr on North Carolina precedent for gui

M 374 8.C. 235 (Gt App. Eﬁﬁ?}iclﬂﬁg Nelson v, Yelle .
5.C. 102, 117-18 {sc Ct. App. 2000 afPd 349 S.C. 589 {39132}}{#&;;13

wzdﬁme t%;&t the settlement amount was & “guga%ﬁ,“ the defense attomey”s
ﬁaiea sf hes conversation wz:h the adjuster, the éefﬂnsﬁ aﬁﬁmey 5
corresnondenc and ﬁl& ciasmmts o dmrgtandin
sabsequﬁnt execution of the agresmen

conclusion that the parties intended to seft

?3 Uﬂhke tba pf&&ﬁﬁt gm. ﬂ:;s settlement e

sertlement figures resi.s}tmg fn mulhple fﬁ'ﬁﬁs of thg apresment, The parti
were still attempting to settle the issue of te porary %Eal t&en#ﬁts d&e as ﬁf
ecember 10, 2020, (Claimant’s Ex V:I dants’ Exthibit 73, . n
&e&meﬁsémﬁswam&dmfﬁnuw; :‘Iw&ﬁﬁlﬁ&f hat an exror mi
calculating the commuted value of the ;:I&:m {C simant's
fendants’ Exhibit 8).

greement at issue is not a “Settlement Agreement and Fi

R.el ase’ as gmf by § 42-5-390, it is also mfmaﬁ: .as. a ‘f&ascnt
Sﬁﬁiﬂm 42*%?-1& g{ﬂ*ﬁms AgreEn

17-10 {2&21} All drefis of the agree H‘iﬁ!’ﬂ at issue are ttﬂeé “EZ‘ 5e at Ekdsz
of Settlement.” The parties’ purported agresment is titled “Consent Order of
Settlement™ and uscha@té a signature line for a commissioner. {Ci&zmt 3
Exhibit L, R). Therefore, ;baseﬁtths final g’ﬁp of spproval by the commission,
per ﬁfe s&aﬁ:&etﬁe agreement is unenforce fthe int




On May 17, 2021, counsel for Claimant filed an application for review in the case setting

riew, copies of which were furnished to all interested parties prior to oral

forth his grounds for rex

argument presented to the Appellate Panel on July 19, 2021. By appeal, «
wying Appellant’s motion to compel

In his brief, Claimant took the position that (1) the determination that the commuted value

passed 295 weeks is legally erronsous; (2) the evidence of record firmly establishes the parties

ation of the settlement agreement.

authorized to compel coi
In their brief, Defendants argued that the prepo

Hearing Commissioner did not err in denying Claimant’s moti

ement negotiations never concluded, and the parties had not

unexecuted settiement, because sett

| that there is no settlement to consummate because the settlement

negotiations never concluded.

In an appellate review, the Appellate Panel shall, pursuant to 5.C. Cods Ann. Section 42-
17-50 (1985), review the Award, weigh the evidence as presented st the initial hearing, and, if

ach 1ts own Conclusions

s be shown therefore, make its own Findings of Fact and re

good grourx
of Law consistent with or inconsistent with those of the Single Commissioner.

5 ﬁig_ﬁﬁ ave i sen taken, Rk tomather with gl £

All proffere
been delivered by oral argument to the individual members of the Appeliate Panel and has since been

under study and consideration. After careful review in the instant case, the Appeilate Panel, by




ioner’s Order, and issues the following Findings

unanimous vote, fully affirms the Single Comumiss

h shall become, and hereby are, the law of the case.

of Fact and Conclusions of Law, whi

The parties stipulated to venus in Richland County.

lina Code Ann. § 42-15-10 (2021) confers jurisdiction upon the Sout

3. South Can

tion Commission to hear and dispose of this claim
. § 41-1-310 (2021}

Carolina Wokers’ Compensa

4.  The parties are bound by the provisions of 5.C. Code Ann

5. Defendants offered $105,023.96 to clincher the claim. This amount included the cost

to fund the MSA. There is no mention of a separate $28,036.38 payment for back due tem
Exhibit A; Defendants’ Exhibit 5).

6. y communicates a counteroffer of
settlement that inciuded “[commuted value], CMS spproved MSA figure, and $50,000.00 for non-

7. Defendants communicated “a final offer to clincher at $138,234.14, which [was]

inclusive of the MSA amount that will not be submitted to CMS for approval” on October 19, 2020,

(Claimant’s Exhibit I; Defendants” Exhibit 2).
t titled “Consent Order of

g. Subsequently, Claimant’s Attorney drafled a documen

Settlement” detailing the terms of sertlement whereby Claimant agreed to release and fi

discharge the Defendants from further lisbility for the claim in exchange for:




“$138,343.52, compliance with the medical payments obligations from the November 1, 2016

satisfaction of all causally-related medical expenses...though October _,

bility..., and the establishment of a

Medicare Set-Aside [(MSA)] account in the amount of...$27,927.00." This d et Was never

executed, (Claimant’s Exhibit LY 7).

t's Attorney on November 23, 2020 expressing

9. Defense Counsel e-mailed Claiman
his understanding that the $27,927.00 was to be included in the final offer of $138,234.14 and

requesting additional changes to the Consent Order. Defense counsel also reiterates that$138,234.14

io pay extra for the MSA or the additional

is his client’s total final offer. Th
medical bills listed in the correspondence. There is no mention of a separate

$28,036.38 in back-owed temporary total disability benefits. (Claimant’s Exhibit N).

8il indicating

10.  Also, on November 23, 2020, Claimant’s Attorney responds via &-n

includes the sum of

1s¢l’s revisions and that “the cash payment figur

that he will read Defense Cow
1eck [in the amount of $28,036.38] | have been holding.” (Clalmant’s

Exchibit 6).

12, Adences a seemingly

ing further beyond the agreed upon amount

utication. |

of $138,234.14" despite the contradictory check itemization set forth in the same com:

10




ling that final lump sum settlement included the $28,036.38,

also reiterates both party’s understs

{Claimant’s Exhibit Q; Defendants’ Exhibit 6).
efense counsel, also in the December 1, 2020 e-mail requests a “clean settlement

fendants’ Exhibit 6).

13.

agreement” that includes his proposed changes. (Claimant’s Exhibit Q; D
Onder of Seitlement for Defense

14, Claimant’s Attorney drafis a second Consen

: A lump s payment of

Counsel’s review that sets forth the following settlem
$138,234.14, payment of all authorized or Commission-Ordered, causally-related medical bills, “the
of

ing of the additional sum of...$28,036.38..., the payment of two additional week:

temporary total dissbility compensation and the establishment of a [MSA] in the amount

A

of...$27,927.00.” This draft remained unexecuted at the time of the Hearing. (Clak

nt's Exhibits

he language in the second Consent Order for Seitlement is inconsistent with both

the December 1, 2020 and MNovember 23, 2020 correspondence. (Claimant’s Exhibits R § 7, (;

16.  On December 7, 2020, Claimant’s Attorney submits anothe
for Settlement to Defense Counsel for approval. The draft is unsigned. (Claimant’s Exhibit T;

Defendants’ Exhibit 7).
that he

17.  Inan e-mail correspondence on December 10, 2020, Defense counsel writes

R

thinks the revisions look fine, but that additionsl review of the MSA language is nece:

(Claimant’s Exhibit U),

11




1 approved by the Commission™ and

ting TTD ends after the Order has beer

“we insert language sta

again asks for Defense Counsel’s approval. (Claimant’s Exhibit V; Defen

nd his counsel. The parties agree to speak regarding

aiting on signatures from the Claimant

the “impasse.” (Claimant’s Exhibits Y & Z).

21.  Claimant’s Counsel responds on December 25, 2020 that the “con

the cut-off period for TTD and which party is to sign the agreement first. (Claimant’s Exhibit AA;

fusion” involves

2. On Jamuary 19, 2021, Claimant’s Attorncy sends another revised Consent Order to

chibit 7).

ant’s Exhibit BB; Defendants’

Defendants’ Counsel for review. (Claim

23. By January 22, 2021, Defense Counsel communicates

ciling the numbers.” Claimant’s attomey communicates

:xhibits BE, GG).

24,  Defense Counsel, on January 25, 2021, communicates that he believes the
$28,036.38 was erroneously added into the settlement negotiations twice. He resolves that he will
send four checks totaling: $681.44 (representing the 2 additional weeks of TTD), $27,927.00 to fund

the commuted value and including $28,036.38), and §15,000.00

amount over commuted value from the carrier. This totals $140,032.20. (Defens
ed Consent Order with additional changes

25,  Defense Counsel sends another pr
indicating that it now embodies the terms of settlement on January 26, 2021 their prior
s: “If you read this and vpon receipt of the

n “a litle unclear.” He stat

12




t to settle, just let me know.” (Claimant’s Exhibit HH; Defendants’

checks your client doesn’t wan

imant's Attornty responds with a detsiled cormrespondence outlining his

1 the sum of 31358,234.14,

26.

 the terms of the Consent Order stafing: “[Ylou offere:

location and non-covered cash;.. . we

nent in the Order terms, while making
be limited to $138,234.14[.1

parties stipulated to venue in Richland County.

3. South Carolina Code Ann. § 42-15-10 (2021) confers jurisdicti
Carolina Workers’ Compensation Commission to hear and dispose of this claim. The Claimant was
hired by & South Carolina employer, was injured in South Carolina, and worked in South Carolina.

apensation Laws of this State for injuries he

i o s Cza!__ tg%ﬁkﬁ m B . T J, B, .} S |

ined while employed by the Defendant, jurisdiction is proper.

4. The partics arc bound by the provisions of .C. Code Ann, § 42-1-310 (2021

Because none of the Consent Order of Settlement draf

er weight of the evidence establishes that the correspondence and multipl

§_ﬁ — j‘f&ﬁ ﬁf i':—ﬂ'_"‘_

I3




ce with [the Act]. The employer

compensation and the time and manmer of payment are in accordan

vith the commission if each party is represented |

must file a copy of the settlement agreement »
. § 42-9-390 (2021). Regulation 67-803(2) requires execution of the

attorney.” S.C. Code Ann

an offer of settlement that had been accepted o ey prior 1o formally executing

the settlement documents, Mackey v, Kerr MoGh any, 280 §.C. 265,266 (1984).2

In holding that either the employee or the employer may withdraw from the agreement prior to its

execution and filing with the commission, the court explicitly stated that “[clontract law principles

e § 42-1-310 provides that employee claims for compensation an

are inapplicable here becau
govemed exclusively by the workers’ compensation act.” Id. at 270, In anunpublished decision, the

 ruling in 2013, In Haley v, Tirg K

motion to enforce a settlement

the Court of Appeals affirmed the single commissior
agreement where neither party had signed the agreement or filed it with the Commission as required
v, Tire Kingdom, No. 2013-UP-166 (S.C. Ct. App. 2013}

Magkey. Haley

by § 42-9-390 and
ich

Absent the requisite signafures and filing, the parties “had only a settlement proposal, w
¢ could still file for a hearing,

conferred no enforceable rights.” Id. Furthermore, the dissatisfied part;

’ 'i#hﬁe M ' was decided picr 1o n amesdment to 5.C. Code Ann, 42-5-350 :Emﬁvgfg the requirement that
eementz be formally approve hy the Commission, its principles remain Instructlve & the fling
saqﬂlm! remains intact and also played 8 pert in the WEE!: 8 maiy' that case. In %&éﬁ%ﬁn %ﬁ:ﬁ pﬂrﬁ%ﬁ tft!ﬁ:i t&e
sroament &1 Bsue “Consent Order of Settlement™ and provided a & for & Com
This indicates their intent tiia; the Commission approve the final agres

significard ditference o Mac
* Unpublished decisions can iﬂ: m%ﬁi a3 persussive suthority. There is no biaéiﬁg#ﬁi&ﬂﬁty that bears directhy on the
issue mﬁé Claimant’s cltation of Hurﬁ: {farﬁl};la iﬁw Is also conzidered psmsasﬁﬁs ﬁﬁﬁﬂt}f but is less so0

becanse it iz an opindon from 2 farcigi Jurladiction int Ing = foreign workers’ compensation code.




ted an initial offer of seitiement that did not mention

Id. Inthe insta

replacement of the $28,036.38 stale draft. (Claimant’s Exhibit A; Defendants’ Exchibit 5).

Claimant’s Attomey followed-up with a counter-offer proposing “‘commut

tendered a “final offer to clincher at $138,234.14, which [was] inclusive of the MSA amount that

will not be submitted to CMS for approval.” {Claimant’s Exhibit I: Defendants’ Exhibit 2). The

mications submitted by Claimant’s Counsel evidences

hat & least by January 22, 2021 there was “2 problem

review and/or revisions are necessary and t

reconciling the numbers” and the calculation of the commuted valus. (Claimant’s Exhibits N, 0, Q,

ibits 6, 7). At no point during these

arties or filed with the Commission.

communications was an agreement ever executed by the p

Defendants January 26, 2021 correspondence indicates that if after tendering th

and providing additional suggestions to revise the Consent Order the Claimant wished not to settle,

d. (Claimant's Exhibit HH; Defenda

6.  To the extent Claimant's Attomey relies on contract principles and Chaisson v.

While

impson, 195 N.C. App. 463, 673 SE.2d 149, 159 (2009), his reliance is misplaced.

Claimant’s Attorney is correct in his assertion that “South Carolina worker:
rts often rely on North Carolina precedent for

d after North Car

guidance in interpreting [our Act,]” Chaisson is, nonetheless, a

the North Carolina Workers’ Compensation Act. This authority is perst
Is, 374 8.C. 235 (Ct. App. 2007)(citing Nelson v,

this Commission. Hernandez-Zunig

Yellow Cab Co., 343 S.C. 102, 117-18 (S.C. Ct. App. 2000) aff'd 349 S.C. 589 (2002))(citing

15




S.C. 334, 340 (S.C. Ct. App. 1996). Furthy

it Erfig Eﬁt;m&t m ﬁle ' A J . [ ————

any evidence that the setilement amount was a “mistake,” the defense atioriey’s notes of her

ESDOnT

ling and subsequent exccution of the agreement all congru

conclusion that the parties intended to settle the claim for $97,500. Id. at 471-73. Unlike the present

VEFIOUS

case, this settlement figure remained constar

correspondence. Also, unlike the present case, the parties in Chaisson wer
re still

ussion of settlement figures resulting in multiple drafis of the agreement. The parties we

fits due as of December 10, 2020, (Claimant’s

EPEEy gg%ﬂl g
ibit V; Defendants’ Exhibit 7). And, by the time the drafts were issued in January, it was clear

attempting to seftle the issue of temp

¥

.4

that an ervor may have made while calculating the commuted value of the claim. (Claimar
Exhibits EE, GG; Defendants’ Exhibit 8).

7. To the extent the agreement at issue is not & “Settlement Agreement and Final
Release” as governed by § 42-9-390, it is also unenforceable as a “Consent Order of Settlement.”
Section 42-17-10 govems agreements as to compensation and requires approval of the Commission

greement shall be voidable by the employee or his dependents.” 5.C. Code Ann. § 42-17-

71t at issne are titled “Congent Order of Settlement.” The parties’

10(2021). Alldrafts of the agre:

purported agreement is titled “Consent Order of Settlement” and included a signature line for &

ent the final step of approval by the

commissioner. (Claimant’s Exhibits L, R). Therefore, abs

griies’ extraneous communications.
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Based upon the foregoing Findings of Fact and Conclusions of Law,

April 28, 2021, is hereby affirmed in full.

IT IS FURTHER ORDERED that Appellant’s Motion to Compel Consummation

Settlement is denied.
AND IT IS 30 ORDERED.

SOUTH CAROLINA WORKER!
COMPENSATION COMMISSION

CERTIFICATE OF SERVICE

Thi & to cortify that the undersigned has on this date Eﬂi’d‘ed & myﬁ; of this order in the

bov filad action upon gl pariies fo this case bfg sending an eledtronic copy hereof by
electronic miail addressed to the attomeys aid pai or if there i an unrepresented
party{ies), by depositing & copy hereof, postage paid in the Eﬁﬁ‘eﬂ States mall, Tirst olass,
sddressed to the unrepresented party({ies} and to the attomey{s) for the represented
partylies).

By Valerie D. Deller on September 23, 2021
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