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STATE OF SOUTH CAROLINA "IN THE COURT OF COMMON PLEAS

) INTI ;
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY o) C(A No. 2017-CP-26-07775.
Kelaher, Connell & Connor, P.C., ) |
, ). ORDER PARTIALLY GRANTING AND
- Plaintiff, ) PARTIALLY DENYING PLAINTIFF'S
: )  MOTION FOR RECONSIDERATION
VSs. )
South Carolina Workers’ Compensation )
Commission, ' ‘ )
)
Defendant. )
)

Before the court is &e plaintiff‘s' Motioﬁ for Reconsidéfation of this court's order dated
4/9/20 1 8 granting the defendant’s Motion to Dismiss in this case. Pursuant to Rule 59(t), SCRCP,
this motion is decided'on bfiefs without oral grgunient_s. |
Based upon the plaintiff's motion ﬁ_l.ed 4/ 16/20418,'p1ai'.ntiff“_s brief in support of its motion
filed 6/8/2018, and defendant's brief filed 6/21/2018 in oppo#ition to thf_-:'r.notaion, the plaintiff's
Motion for Reconside_ration is granted to the éxteﬁt that the court granted 'Fh_e defendant's Motion
to Dismiss on the érounds that the court _1aci<§d juri‘sdiction in this case.. However, the court dénies
the plaintiff's motion to the extent that it seeks reco'r.lsideration‘o_f the éQui't's dismissal of this a;:tion
pursuant to the South Carolina Tort Claims Act. |
" The defendant's Motion to iDisrriiss 'wasi argued 3/1/2018 at the Horry County Judicial
Center before the undersigned judge. Defendan;c was represented by ‘Douglas Charles Baxter,

Esquire and J. Keith Roberts, Esquire. Plaintiff was represented by Genev Connell, Esquire.

Defendant moved for an Order granting its Motion to Dismiss pursuant to Rule 12 of the South |

Carolina Rules of Civil Procedure. -

QLLLOQZdOL LOZ#3SYD - SYI1d NOWWOD - AYHOH - INd £2°L 62 Unr 810 - d3711d ATIVOINOYLD3T3



Plaintiff filed a .negligenee clairn against the Defendant, South Carolina Workers’
Compensation, alleging’.v in the Complaint that Defendant was negligent in the following
pérticulars: (aj failing to notify Plaintiff ef a hearing; (b) failing to recognize and protect Plaintiff’s
lien; (c¢) mishandling documents including a Fee’ Petition which was in fact forwarded to the
~ Commission on feiir ‘oecasicins; (d,)",failinig to Afolll.ow generally accepted pfactices in notifying
Plaintiff after he had been relieved; (e) failing to send written notice to the Plaintiff; (f) failing to
handle netice to the Plaintiff of a potential hearing in a businesslike manner; and (g) failing to
abide by its employees’ emails and notes which indicated that if Plaintiff ﬁled a Form 61 with an
Order and cost sheet they would hold until the end of the case. Complaint ] 16. .

In the case at hand, the 'defenclant arglies_ tliat the Plaintiff is‘d.isputing the payment of
attorney’s fees for le-gal work . performed foi. a claimant in a South Carolina Workers’
Compensation case (Bruce W. Nadolny v. AVX Corpora'tio.n and Liberty Mutual Insurance
Company, WCC No. 0708860) and that SllCl’l disputes.are within the Aexclusive j‘urisdiction of the
South Carolina~Worliers' Coinpe'risatio'n Comission. To the'covntrary,v the Plaintiff_ does not
dispute its entitlement or tlie payment of attorney fees. Rather,'it asserts and argues that employees

of the South Carolina Workers’ Compensation Cqmmission were negligent in failing to protect

Plaintiff’s lien and in failing to notify Plaintiff of the hearing so that Plaintiff could assert a claim

for attorney’s fees. Plaintiff argued that failing to provide an opportunity for it to bé heard was a
violation of its constitutiona;l rights. " |

All attorney’s fees resulting from clairns -within the South Carolina Workers’
Compensation Aet are subject to'the approval'ef the Commission as it has original jurisdiction over
such claims. S.C. Code Ann. § 42-15-90. However, the plaintiff's claim in this Jawsuit is not for

attorney fees arising pursuant to a workers' compensation claim under the South Carolina Workers'
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-~

Compensatzon Act-as contemplated by Code § 42 15 90 It isa neghgenee action agarnst thei _
| Workers' Compensatron Commlssron 1tse1f Certarnly the commrssron does not have exclusrve '
: Junsdlctlon to. hear and determme actlons aéamst 1tself Therefore the plamtlffs Motron for. .
Reconsrderatron should be granted to the extent that thrs court’s order dated 4/9/2018 granted the )

'defendants Motron to Drsmrss on the grounds that thrs court lacks Jurrsdlctlon in th1s case and o

such Jurxsdlctlon is exclusryely with the S_outh:fCarolma Worker's Compensatlon Commrssron.‘

‘Notwithstanding this court's denial of the'defendant"s Motion to. Dismiss on jurisdictional

grounds, the Defendant is immune in this la\r/su‘it’based"on the South Carolina Tort Claims Act” |

(“SCTCA”) Which goyern‘s,all tor‘t‘claimsagainst governmental entities and is the exclusive civil

remedy avallable in'an action. agamst a governmental entlty or its: employees Flateau V. Harrelson }

584 S E.2d 413, 4l6 (Ct App 2003) (emphasrs added) “Govemmental entlty” is deﬁned as the

State and its pohtrcal subd1v131ons and 1ncludes its ofﬁces ‘agencies, authorltles departrnents

commrssrons boards .»drvrsrons andvrnstrumentahtfes. S.C. Code Ann. § 15-78-30. The South, o

Carolina. Workers Compensatron Commrssmn 1s a government entrty as contemplated by the

SCTCA

A governmental entity is immune from habrllty in several enumerated instances. S C Code

Ann. §15-78-60; see also Hawkms A Cltv of Greenv1lle 358 S. C 280 293 594 SE. 2d 557 564

(Ct. App. 2004) (holdmg the exceptrons found in §15 78 60 “31gn1ﬁcantly lrmlt the tort 11ab111ty ‘- |

of govemment ent1t1es”).,S.C..Code Ann §l'5-78—60 states: “the govemmental entity is not liable

for a loss resulting.from' ¥)) 'adrnini‘strative'action or inaction of a legislative, judicial, or quasi-

Judicial nature.”

¢

Here, the South Carohna Workers Compensatlon Commlssmn is a governmental entlty,'

and therefore any claims that Plarntlff has agalnst the Commrssron are. subJ ect to the SCTCA As -
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stated in S.C. Co'de Ann'.-§15 —78-60, a gouernnwntal entity is not liable forany Toss resulting from

an administrative action or mact1ve of a legrslatrve Judicral or quas1-Judrc1al nature. Here, the

Commissron as set forth by the General Assembly, isa Judicral and admmlstratlve department of

| the State (S.C. Code Ann. §42 3. 10) and the allegatrons of negligence in the Complamt all involve~

administrative actions and/or 1naetrons AS. such, the Commissron cannot be held llable for any
- ) ,

alleged losses as set out in the Complamt As to any alleged const1tutional v1olations the South

Carolina Workers Compensation Commisswn has not waived 1ts Eleventh Amendment immunity.

Therefore it is hereby

ORDERED ADJUDGED AND DECREED that the Plaintiffs Motion for

Recons1deratlon is GR.ANTED to the extent that thls courts order dated 4/9/2018 granted the

defendant's Motion to D1sm1ss on the grounds that thls court lacks _]ur1sd1ction in this case and
such ]urlSd]Cthl’l is exclus1vely w1th the South Carolma Workers Compensation Comm1ss1on it
is further | | . 4

. ORDERED, ADJUDGED AND DECREED that, upon reconsideration, the defendant's
Motion to Dismiss'on the grounds‘ thatthis-eourt. lacks jurisdiction 1n vthis case is DENIED; it is

further

ORDERED ADJUDGED AND DECREED that the Plaintrffs Mot1on for Recon51derat10n

is DENIED to the extent that 1t seeks recons1deratlon of thlS court's order dated 4/9/201 8 granting’

3

the defendants Motion to’ Dismiss on the grounds that the defendant is immune in this lawsuit
Vpursuant to the South Carolzna T ort Clazms Act, said ruling as set forth in this court's order dated
'4/9/2018 remammg as the order of this court

AND IT IS SO ORDERED ADJUDGED AND DECREED
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Horry Common Pleas

Case Caption: Kelaher Connell & Connor PC VS Workers Compensatlon
- Commission South Carolina
Case Number: 2017CP2607775

- Type: Order/Other

Presiding Circuit Court Judge

s/Benjamin H. Culbertson, Judge Code 2148

Elecironically signed on 201’8706-29 12:32:23 page 5o0of 5

G111092dDLL0Z#ISYD - SYI1d NOWNOD - AMHMOH - INd £2:L 62 unf 8L0Z - AF1I4 ATTVOINO® LD



IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA | )
} FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) C/A No.2017-CP-26-07775
Kelaher, Connell & Connor, P.C., )
: )
Plaintiff, ) ORDER GRANTING DEFENDANT’S
B MOTION TO DISNIISS
vs. - ) »
South Carolina Workers’ Compensation - )
Commission, )
. S )
Defendant. )
)

o (
" This matter came before the Court by Motion of the Defendant, South Carolina Workers’

Compen;ation Commission, and was argued March 1, 2018 at the Horry County Judicial Center
before the Honorable Benjamin H. CulBertsoh. Defendént was represente’d by Douglas Charles
Baxter, Esquire and J. Keith Robert#', Esquire. Plaintiff was represented by Gene Connell, Esquire.
Defendaqt moved for an Order granting. its Motion to Dismiss pursuant to Rule 12 of the South
Carolina Rules of Civil Procedure. |

Plamtlff filed .a negllgence claim against the Defendant, South Carohna Workers

Compensatlon alleging in the Complaint that Defendant was neghgent in the following

partlculars (a) failing to notify Plaintiff of a hearing; (b) fallmg to recognize and protect Plaintiff’s
lien; (c) miShandIing documents including a Fee Petition which was in fact fo'rwarded.to the
Commission on ’four oqcasiong; (d); failing to follow generally éccepted pra;:tices in notifying
Plaintiff after he had been relieved; (e) failing to sénd written notice to tﬁe Plaintiff; (f) failing to

handle notiée to the Plaintiff of a potential hearing in a businesslike manner; and (g) failing to
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abide by its employees” emails and notes which indicated that if Plaintiff filed a Form 61 with an
Order and cost sheet they would hold untll the end of the case. Complamt 1 16.

A motxon to dlsmlss shall be granted if the Court Iacks subject matter Jurlsdwtlon Rule

12(b)(1) SCRCP ‘The proper procedure to raise a Court s lack of subject matter jllrlSdlCthn is

through a motion to dismiss. Edens v. Bellini, 359 S.C; 433, 440, 597 S.E.2d 863, 867 (Ct. App.

2004). Addltlonally, a motion to dismiss shall be granted if the party asserting the claim has failed

to state facts sufficient to constitute a cause of actlon Rule 12(b)(6) SCRCP. “In con51dermg a

motion to dismiss a Complaint based on a fallure to state facts sufficient to constitute a cause of

actlon the trial court must base its rulmg solely on the alleganon set forth in the complamt » Doe

v. Marion Manon 373 S C. 390 395, 645 S. E2d 245, 247 (2007) The trial couIt is to construe the -

complaint in a light most favorable to the non-movmg party and determine if the facts alleged and

the inferences reasonably deducible from the pleadings would entitle the plaintiff to relief on any

theory of the case. Freematntle v. Preston, 398 S.C. 186A, 192, 728 S.E.Qd 40,43 (2012).
The right to workers’ compensation' is wholly statutory, not existing except under the
circumstances provnded in the South Carolina Workers Compensatlon Act (§ 42-1 10 et. seq. of

the Code of Laws of South Carohna as. amended) Pnce V. Peachtree 721 S. E 2d 461 (Ct. App

2011). Section 42-3-180 of the Code of Laws of South Carolina, as amended, provides that all

questions arising under the Workers’ Compensation Act, if not settled by agreement of the parties

interested thereof with the approval of the Commission, shall be determined by the Commission.

James v. Anne’s, Inc., 701 S.E.2d _73'0 (2010). Attorney’s fees for clatms' under this Act are subject

to the approval of the Commission. S.C. Code Ann. §'4.2-15-90.

While the trial court has subject matter jurisdiction over tort claims, certain cases may be

taken from the trial court’s original jurisdiction by the General Assembly. Sabb v. South Carolina'
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State University, 350 S.C. 416 (2002) (holding that the circuit court has divested original
jurisdiction in the South Carolina Workers’ Compenéation Commission for personal injury claims

arising in the course and scOpe of one’s employment) Dlsputes whlch are ancﬂlary to the rights to

workers compensatlon beneﬁts should be determined by the Workers’ - Compensatlon-

Commrssron See Pnce V. Peachtree 721 S.E:2d 461 (Ct. App. 2011).

Here, Plaintiff is disputing the payment of attorney’s fees for legal work performed for a
claimant in a South Carolma Workers Compensation case (Bruce W. Nadolny v. AVX Corporation

and Liberty Mutual Ihsurance Company, WCC No. 0708860). Plaintiff asserted and argued that

employees of the South Carolina Workers’ Compténsation Commission were negligent in failing

to protect Plaintiff’s lienand in failing to n’otif)r Plalntiff of the hearing so that Plaintiff could assert
a claim for aﬁomey’s fees. Plaintiff argued that‘ failing to provide an opportunity for it to be heard
was a vrolatlon of its constltutlonal rlghts |
All attorney s fees resultmg from claims within® the South Carolina Workers’

Compensation Act are subject to the approval of the Commission as it has original jurisdiction
over such claims. S.C. Code Ann. § 42-15-90. Therefore, any dlsputes that Plaintiff has with the

payment of attomey s fees are within the Junsdwtron and approval of the Commission; not the
C1rcu1t Court Furthermore even if this Court did have JUIlSdLCthH the Defendant is immune based
on the South Carolina Tort Claims Act. The South Carolina Tort Claims Act (“SCTCA”) (§15-78-
10 et. seq.) governs all tort claims against gorfernrr)ental entities and is the exclusive civil remedy

available in an action against a governmental entity or its employees. Flateau v. Harrelson, 584

S.E.2d 413, 4l6 (Ct. App. 2003) (emphasis adtled). “Governmental entity” is defined as the State
"and its political -subdivi.sions, and includes its offices, agencies,' authorities, departments,

" commissions, boards, dlvlsions, and instrumentalities. S.C. Code Ann, § 15-78-30.
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A governmental entity is immune from liability in several enumerated instances. 8.C. Code

Ann. §15-78-60; see valso Hawkins v. City of Greenville, 358 S.C. 280, 293, 594 S.E.2d 557, 564
(Ct. App. 2004) (holdirig the'exceptions found in §1 _5-78-60 “eigniﬁcantly litnit the tort liability

~ of government entities”). S.C. Code Ann. §15-78-60 states: “the governmental entity is not liable

for a loss resulting from (2) administrative action or inaction of a legislative, judicial, or quasi-

judicial nature.”

Here, the South Carolina Workers’ Compensation Commission is a gov'emmentai entity,
and thereflore, any claims that Pl_aintiﬁ' has against the Commission are subject to the SCTCA. As
stated in S.C. Code Ann. §15;78-60, a goyernmental entity is not liabte for any loss resulting from
an administrative action er inactive of a legislative, judicial, or quasi-judicial nature. Here, the
~ Commission, as set forth by the General Assenibly, is a judicial anti administrative department of
the State (S.C. Code Ann. §42-3-10) and the al]egatlons of neghgence in the Complaint all mvolve
admmlstratlve actions and/or inactions. As such, the Commlsswn .cannot be held liable for any

alleged losses as set out in the Complamt As to any alleged constltutlonal v1olat10ns the South

Carolina Workers Compensatxon Commission has not walved its Eleventh Amendment immunity. -

Therefore, IT IS ORDERED, ADJUDGED AND DECREED, that Defendant’s Motion to
Dismiss is granted and this action is hereby dismissed with prejudice.

AND IT IS SO ORDERED.

The Honorable Benjamin H. Culbertson
. Fifteenth Judicial Circuit

Conway, South Carolina
Dated: , 2018
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BEFORE THE SOUTH CAROLINA
WORKERS’ COMPENSATION COMMISSION

BRUCE W. NADOLNY, )
EMPLOYEE/CLAIMANT )
) ORDER
VS, ) APPROVING
' ) ATTORNEY'S FEE
| | ). WCC File No, 0708360
AVX CORPORATION, ) o :
_ %
and )
4 - )
LIBERTY MUTUAL INSURANCE, )
o | )
" CARRIER/DEFENDANT )

After review of the. record in the above captioned matter and the controlling legal
standards for the award of attorney fees and costs In workers’ compensation proceedingy -
under S.C. Reg. 1204-1207 and Rule 1.5(a) of the Code of Professional Conduct, I find
the attorney’s fee of $20,000.00 and costs of $2,446.44 in this matter fo be reasonable
and hereby approve fees and costs as set forth herein. S

AND IT IS SO ORDERED,

Date: Q\@a\ﬂ

COMMISSIONER \
SCwCC

 RECEIVE])

JAN 02 2013
" Diislon of Claims

Claims Administrator
8.0, Warkers' Gomp, Comm..

11




BEFORE THE SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION

W, C.C. FILE NO.: 0708860
4 : :
,;ﬁ Bruce W. Nadolxy, : , )
Employee/Claimant, )
)
vs. ) ’
) ORDER RELIEVING COUNSEL
AVX Corporation, ) . -
: )
. Employer, )
)
and )
o )
Liberty Mutnal Insurance Co., )
‘ o )
Carier, )
Deféndants ) -
)
)

)

“THIS MATTER CcOMES BEFORE THE COURT besed on the Ermployes/Claimant's
request thal Gene M. Connell, Jr. be reliéved as coumsel. Fuxther,_.z—\.tiorﬁey Conncll has advised the
Court that he will file a claim for attorey’s fees for the work he has dqne; m this matter.
Accordingly | ‘ |

IT IS ORDERED that Gene M. Connell, Jr. lbe relieved as counsel.

AND IT IS SO ORDERED. -

South Cafolina Workers’ Comipensation Commission

upon 3l parties to this muse by sending 3n electronic copy hereot by electronic mafl addressed

South Carolina, to the ttorney of attomeys for sakd partles of by depasiting 2 copy hereof, postage paid, In the
d . E United States mail addyessed to any unrep ed party.

/ ( 4 L 0 2 This Is to certify the undersigned has this date served this order In the above entitied action
, 201 o

WE CONSENT: . - . - By Amy Bracy on November 9, 2012

w LT

Bruce Nadolny / : Gene M. (anncﬂ, I

12



STATE OFSOUTH CAROLINA . . . IN THE COURT OF COMMON PLEAS

: " FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY . R " C/ANO.2017-CP-26 - 977775

Kélaher, Connell & Connor, P.C., |
Plaintiff,
vs. . . SUMMONS

South Carolina Workers’ Compensation_
Commission,

Defendént.

NNV RNV RN WL M N

TO: THE DEFENDANT ABOVE NAl\IED: }

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action,
_of which a copy is.herewith selfved" upén you, and to sefve a copy of your answer to tﬁe said
‘Complaint on thé‘subsériber or Subscf_ibe_rs at his or thei; office at Suite 2095 The Courtyard,
1500 U.S. Highway 17 North, Post Office Drawer 14547, Surfside Beach, Sc;uth Carolina 29587
‘within thirty (30) days-after the service hefeof; eXclusive .of the day_of such ser‘vice; and if you

fail to answer the Coinplaint within the time aforesaid;. the Plaintiff in this égtion will épply to

the Court for the relief demanded in the Complaint and judgment by default will be rendered .

against you for the 'rélief demanded in the Complaint.

KELAHER, CONNELL & CONNOR, P.C.

é/ Gene M. Connell, Jr.

- ,Gene M. Connell, Jr. (S.C. Bar No. 1358)
The Courtyard, Suite 209
1500 U.S. Highway 17 North
Post Office Drawer 14547
Surfside Beach, South Carolina 29587-4547
(843) 238-5648 (phone)
(843) 238-5050 (facsimile)
. L . ‘geonnell@classactlaw.net
November 29, 2017 - Attorney for Plaintiff -
Surfside Beach, South Carolina’ ‘ ‘

- 13
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STATE OF SOUTH CAROLINA N - 'INTHE COURT OF COMMON PLEAS
: _ , . . FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ' C/ANO.2017-CP-26 - p7777 5
Kelaher, Connell' & Connor, P.C., )
)
- Plaintiff, )
: o) : D
vs. ) - COMPLAINT -
, » 7 ) (Negligence)
South Carolina Workers’ Compensation- ) JURY TRIAL
Commission, ' )
)
Defendant. )
The Plaintiff, complaining of Defendant,' would respectfully allége unto this Court as
follows: ’
1.~ The Plaintiff is a corpb’ra‘;ion organized and exis'tingf pursuant to the laws of the

State of South Carolina and doing business as a law firm in South Carolina.

2.' The Defendant is a govemfnental entity which is part of the State of South

Carolina and which entity is charged with handling and resolving workers’ compensation claims

in South Carolina.
3. That on -or about July 31, 2007, Plaintiff was retained by Bruce Nadolny to
represent him a worker’s comperisatigjn claim against AVX CorporatiohA and Liberty Mutual

Tnsurance Company with WCC File No. 0708860.

4, Thereafter, Kelaher, Connell & Connor, P.C., through Gene M. Connell, Jr.,

represented Bruce Nadolny through numerous hearings before the South Carolina Workers® -

Compensation Commission aﬁd attended depositions and the file contains almost 3,000 pages of
medical records.

5. A mediation was held before former Workers’® Compénsatién Commissioner,
Tom Marchant, in which thé Cla‘imant» agreed to accept $120,000.00 plus a Medicare Set Aside

- Trust.

14
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6. = The Claimant the next day, édvised Kelal;er'? Connell & Connor he no longer
needed my assistance and Kelaher, Connell & Connor adlyised the Qlaimant that Kelaher,
Connell & Cénnor had expended countless hours handling this claim inclgding géing to hgarings
vand expending $2,446.44 for a mediation. |

7. - Kelaher,jConnelI & Connor, P.C. was relieved as éounsel on November 9, 2012,
but pursuant to the Order relieving couns‘el,' Attoméy Connell advised the Couft that Kefaher;
Conpell & Comnor will file a claim for aﬁomgy’s fees for the work that he has dohe_in this
matter.

8. Kelaher, Connell & Cohﬁor, PC had previously filed a Form 61 Fee Petition on

August 29, 2012 whereupon the Commission advised Attorney Conﬁell that they had not

received it.

9. Kelaher, C>on'nell & Cohnor; P”.'C. then réﬁled the Fee Pétition on Septefnber 11,
2012 whereupon the Cofnmission advised attorney Connell they had not received it.

10.  Kelaher, Connell &l Connof, P.C. ﬁléd the Fee Petition for the thifd.tjime on
September 18, 2012. | |

11. Thereéfter Attorney Connell wrote a lettet on November 9, 2012 advi,s"ing that he

was requeétirig a lien be placed on thé file and requéstiﬁg that Kelaher, Connell & Connor, P.C.

be notified.

12. ~ An employee of the Cominissioh, Greg L’yphs, wrote backa.note which stated
“You will need to file a Form 61 with Order & cost sheet & we will hold.” |

13.  Thereafter AAttor’ney Connell received an c;mail .from Amy Bracy of the Workers’
Cofnpens_étion Co‘mmi'ssior:l on Decerﬁﬁer 13; 20‘12 indicating Kelahcr_, Connell & Connor

needed to file yet another Fee Petition and it would act as a lien on the file.
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14. Thereafter on December 28; 2012, Kelaher, Connell & Connor, for the fourth time

filed a Fee Pe;citich askingr for attofney’s fees of $20,000.00 and costs of $2,446.44.

15. The Cléimbant Bruce Nadolny dieyd in 2016 and the South Carolina‘ Workers’
'Compensation Commission approved a settlement to his widow on November 3, 2016 without
notifying Kelaher, Connell & Connor P.C. |

16.  That the South Carolina Workers’ Compensation C.cmmis'sion, through its
officers, agents and/or emplcyees, was negligent, reckless and willful in one or more of the
folloWing particulars:

o Infailing to notify Plaintiff of  hearing;
- b. In failing to reco gmze and protect Plaintiff’s hen

c. In mishandling documents mcludmg a Fee Petition which was in fact
forwarded to the Commission on four occasions;

d. In failing to follow generally accepted practices in notlfymg Plaintiff after
he had been reheved .

e In falhng to send written notice to the Plaintiff;

f.  In faxhng to handle notice to the Plaintiff of a potentlal hearing in a
businesslike manner;

g. ‘In .failing to abide by its employees’ emails and notes which indicated that
if Plaintiff filed a Form 61 with an.Order and cost sheet they would hold
until the end of the case. '

17.  That as a direct and proximate result, Plaintiff suffered damages in that Plaintiff’s
fees were $20,000.00 and costs of $2446.44.

18..  The Plaintiff brings this cause of action against the Defendant for negligence and

requests judgment against the Defendant for actual damages in the su_rh of $22,446.44.

16
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November 29, 2017

Surfside Beach, South Carolina

'KELAHER, CONNELL & CONNOR, P.C.

s/ Gene M. Connell, Jr.

Gene M. Connell, Jr. (S.C. Bar No. 1358)

~ The Courtyard, Suite 209

1500 U.S. Highway 17 North
Post Office Drawer 14547

Surfside Beach, South Carolina 29587-4547 ‘

(843) 238-5648 (phone)

- (843) 238- 5050 (facsimile)

gconnell@classactlaw.net

" Attorney for Plaintiff

17
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

| ) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY = ) C/A No. 2017-CP-26-07775
Kelaher, Connell & Connor, P.C.,
Plaintiff, " DEFENDANT’S NOTICE
' OF MOTION AND MOTION
VS. !

'TO DISMISS

South Carolina Workers’ Compensatlon
Commission,

Defendants.

TO: . PLAINTIFF AND ITS ATTORNEY GENE M. CONNELL, JR., ESQUIRE:

YOU WILL PLEASE TO TAKE NOTICE that Defendant, ‘South Carolina Workers
Compensatlon Commission, hereby moves for an Order dlsmlssmg thls action on the grounds
that the Circuit Court does not have: _]urlSdlcthl‘l to hear this matter, and addltlonally, the South
Carolina Tort -Clairrls Act pr<.)videsA immunity to the Cqmmissio'n for such claims. Furth¢r,
Plaintiff has féilgd to »sta"ce' facfs sufﬁcrent to constitu’re a cause of action. This Motion is made
pursuant to Rule 12 -of the South Carolina Rules of Civil Procedure and is more fully set out in

the Memorandum submitted with this Motion..

[Signéture page to follow]
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January 15,2018

Respeétﬁjlly submitted,

RICHARDSON, PLOWDEN & ROBINSON, P.A..

s/ Douglas Charles Baxter

Dbuglas Charles Baxter, Esquire, SC Bar No. 6272

" Chelsea Lane Monroe, Esquire, SC Bar No. 102636

2103 Farlow Street, Myrtle Beach, SC 29577

Post Office Box 3646, Myrtle Beach, SC 29578

(843) 448-1008 Main; (843) 448-1533 Fax
(843) 443-3580 DCB-Direct

(843) 443-3583 CLM-Direct
dbaxter@richardsonplowden.com
cmonroe@richardsonplowden.com

South Carolina Workers’ Compensation Commission

1. Keith Roberts, Esquire, SC Bar No. 100735
1333 Main St., Suite 500 .

PO Box 1715 .

. Columbia, SC 29202-1715

Attorneys for Defendant, South Carolina
Workcrs’_ Compensation Commission

19-

G1/1092dD.1L02#3SYD - SYITd NOWWOD - AHHOH - Wd 12:¥ 91 Uer 8102 - A3 ATIVOINOYLOZ13



IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )i
: ) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) C/ANo.2017-CP-26-07775
Kelaher, Connell & Connor, P.C., - ) B |
)
) |
) ‘ .
Plaintiff, ) DEFENDANT’S MEMORANDUM
) IN SUPPORT OF ITS
VS. ) " MOTION TO DISMISS
South Carolina Workers’ Compensation )
Commission, ' DI
‘ S )
Defendants. )
‘ )

This matter is before the Court upon Motion of the Defendant, the South Carolina
Workers’ Compensation Commission (“Commission”), requesting that this action be dismissed.

Allegations/Facts

In the Complaint, the Plaintiff alleges. that on or about July 31, 2007, Plaintiff was
retained by claimant, Bruce Nadolny, to represent him in a worker’s compensation'action claim

against AVX Corporation and Liberty Mutual Insurance Cofnpa_ny, WCC FileA No. 0708860.

Plaintiff alleges that at somé point in 2012, prior to the final resolution of the claim,- Mr. Nadolny

informed Plaintiff that he no loriger neededv Plaintiff’ s l'égal assistanbe.

In September 2612, Plaintiff ﬁiéd alForm>6’1 Fee Petition with the Commission for
attorney’s feés aﬁd costs. [Exhibit 'A, Form 61 dated Septémber_18, 2012] A hearing regarding
the l.’etition; was 'set'for November' 8, 2012 before the Honorable T. Scott Bgck; however,
subsequently, Plaintiff withdrew the Petition at the time of the heéring. Commissioner'Beck
issued an Order reliéving Counsél. datéd'November 9, 2012vth"at Statéd “[flurther Attorney

Connell has advised the Court that he will file a claim for attérney’s fees for the work he has
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done in the matter.” [Exhibit B, Order‘Reliev‘ing'Counsél] On December 13, 2012, Amy Bracy,

Administrative Assistant to Commissioner Beck, sent an email to Gene Connell’s office.

requesting a new fee petition be sent by Mr. Connell. [Exhibi't’C, Email. dated December 13,.

2012] On Deqember'28, 2012, Mr. Connéll sent a letter to the Commission’s Claims Department
that stated h§: was filing a new fee petition. [Exhibit D, L@fter from Gene Connell dated
December 28, 2012 and Form 61 dated September 18, 2012] Hov;fg:ver, the fee petition attache&
to his December 28" letter was £he same fee'pe'tition dated Sepfember.18, 2012 that had beeh
withdrawn and disposed of by the Order of Commissioner Beck dated November 9,2012. |

Bruce W. Nadolny v. AVX Cbrporatioﬁ 'banflz’ 'Liberiy Mutual Insuran;e Company, WCC
No. 0708860 Was fully and finally resolved By a Deqisioh and Order by the Honorable Aisha G.
Taylor of the South Carolina Workers’. Compehsatiqn Commission on NovemBer 1, 2016;
" however, thé Or.der.did not addresé the aﬁomey’s ‘fees.’ On Augusi 22,2017, the Commissioncrv
of the South Carolina Workers’ Compensation Commission signed an Order Approving
Attorney’s fees to Plaintiff in the amount of $20,OOO».0004‘and costs of $2,446.44._ “ 4,

_Plain{iff ﬁ}ed a Summons énd Complaint in this Co_urt; alléging negligepce against the

Defendant, South Carolina Workers Compensation Commission for failure to protect Plaintiff’s

lien. Defendant files this Motion to Dismiss, requesting that this action be dismissed on the . .

grounds that the Circuit Court does not have jurisdiction .tQ hear this matter, and additionally, the

" South Carolina Tort Claims Act provides immunity to the Commission for such claims. -

Argument

The right to workers’ compensation is wholly statutory, not existing except under the ‘

circumstances provided in the South Carolina Workers’ Compensation Act (§ 42-1-10 et. seq. of

the Code of Laws of South Carolina, as amende_:d). Pfi.ce v. Peachtree, 721 S.E.2d 461 (Ct. App.
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2011). Section 42-3-180 of the Code of Laws of South Carolina, as amended, provides that all
" questions arising under the ‘Workers’ Compehsation Act, if not settled by agreement of the
parties interestéd thereof with the approval of the Commission, shall be determined by the

Commission. James v. Anne’s, Inc., 701 S.E.2d 730 (2010). Attorney’s fees for claims under

this Act are subjéct to the aﬁproval of the Commission. S.C. Code Ann. § 42-15-90
‘While the trial court has subject matter jurisdiction over tort claims, certain cases may be

taken from the trial court’s original j‘urisdic‘:tion by the General Assembly. Sabb v. South

Carolina State Universitv, 350 S.C. 416 (200?) (hoiding that the circuit co@rt has divested
original jurisdiction in the S<:i>uth Carélina Wérkers’ Compensatio‘n Commission for personal
injury claims arising in the course aﬁd s.cop:e of one’s empioyment). It is apparent that the
General Assembly intended for e‘mﬁfoye‘es tov‘seek a r'emc_aciy from 'fheif employers for their work-

related injury only'through the Workers’ Compensation Commission and not through the trial

courts. Posey v. Property Mold, 661 S.E.2d 395 (Ct. App. 2008). Disputes which are ancillary

to the rights ',tc_). workers’ ' compensation benefits should be .determined by the Workers’

Compensation Commission. See Price v. Peachtree, 721 S.E.2d 461 (Ct. App. 2011).

Here, Plaintiff is disputing the payment of attorney’s fees for legal work performed fof_a |

claimant in a South Carolina Workers’ Compensation case (Bruce W. Nadolny v. AVX
- Corporation and Liberty Mutual Insr;zrance Company, WCC No. 0708860). Mr Nadolny made a
claim for injuries sustained in the course and scope of his employment, and as such, the South
Carolina Workers’ Compensation Commission .héd 6rigiﬁal jurisdiction over his claim. As stated
in S.C. Code Ann. § 42-15-90, all attorney’s fees resulting from claims withiﬁ the South Carolina

Workers’ Compensation Act are subject to the approval of the Commission as it has original
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jurisdiction over su_‘c’h; é}ahné. Thereforé, ‘any disputes that Plaintiff has with the payment éf
attorney’s fees is ‘within the jurisdiction and approval of the Commission; not the Circuit Court.
Furthermore, even if this Court- determines that it 'does have jurisdiction to hear this
aétion, the D‘e‘:fendahf. Ahas immunity pursuant to the South Carolina Tort _Claims Act. It is worth
nqtiﬁg that in a.similar fact pattern, a South Carolina District Court ca.s‘e héld tha;c South Carolina

has not waived Eleventh Amendment immunity. See Richardson v. S.C. Workers' Comp.

Comm'n, No. CIV-A;_2:O7‘1914;PMD, 2007 WL 2477312, at *4 (D.S.C. Aug. 28, 2007) (holding -

in a suit against the South _Caroliné Workers’ Compensation Commission that South Carolina has
not waived Eleventh Amendment immunity and has not consented to suit in a federal district

i

court).

* claims against governmental entities and is the exclusive civil remedy available in an action

against a-governmental entity or its employees. Elateau v. Harrelson, 584 S.E.2d 413, 416 (Ct.

App.'2003) (emphasis added). ~“Governmental entity” means- the State and its political

subdivisions and the State includes its offices, agencies, authorities, departments, commissions,

boards, divisions, and inStrumentalities._S.C. Code Ann. § 15-78-30 “The SCTCA must be

liberally construed in favor of the govemrﬁen’tal defendant.” Doe ex rel. Johnson v. S.C. Dep't of

Soc. Servs., 5975.3& 163, 178 (4th Cir. 2010).

A govemméntal entity is immune from liability in several enumerated instances. S.C."

Code Ann. §15-78-60; see also Hawkins v. Cit\? of Greenville, 358 S.C. 280, 293, 594 S.E.2d

557,564 (Ct. App. 2004) (holding the eXCeptions found in §15-78-60 “significantly limit the tort

liability of govemmeﬁt entities™). S.C‘. Code Ann. §15-78-60 states:

“The goverﬁmental entity is not liable for a loss resulting from...-

- 23
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| (2) administrative action or inaction of a legialative, judicial, or quasi'-judieial nature;

3) execution, enforcement, or implementation of the orders of any. court or execution,

enforcement, or lawful implementation of any process;”

Here the Seuth Carolina Wotkers’.'Compensatidh Cbmmissidh 1s a "ge'vernme'ntal entity
as it is a State commission, and therefore any claims that Plalntlff has agamst the Commxssxon
are subject to the SCTCA As stated in S C. Code Ann. §15 -78- 60 a governmental entity is not
11ab1e for any 1oss resultmg from an adm1n1strat1ve action or inactive of a leglslatlve _]udICIal or
quasi-judicial nature. Here, the Commt351on, as set forth by the General Assembly, is a _]udICIal
and administrative department of the State. See S.C. Code Ann. §42-3-10. Failure to protect a
lien for attomey’s fees is an administrative action or inaction that is quasi-judicial in hature. As
euch, the Comtrlissien cannot be held liahle ‘fot any alleged loss that _stemé from attomey’s fees
-directly associated with a claim goyerned by the Commissiqh.

Even if the Court finds that it has jurisdi‘ction over the action, and the Commission is not
immiune, Plaintiff’s claim still fails putsﬁant to Rule 12(5)(6) of the South Carolina Rules of
Civil Procedure becatlse Plaintiff has failed to state facts sufficient t‘ol ‘con'stitute'a cause of
action. In considertng a mOtioh to distnis_s a comp>1aint based on a failure to state facts sufficient
to constitute a cause of action, the trial court must baee its ruling solely on allegati'ons set forth in

the complaint. Spence v. Spence, 368 S.C. 106, 116, 628 S.E.2d 869, 874 (2006). -“The question

is whether, in the light most favorable to the plaintiff, and with every doubt resolved in his

behalf the complamt states any valid clalm for relxef ? Gentrv V. Yonce 337 S.C. 1 5, 522

S.E.2d 137, 139 (1999).

24

G/11092d0/1L0Z#3ASYD - SYI1d NOWWOD - AHHOH - Wd 12:v 91 Uer 8102 - d31I4 ATTVIINOHLOTT3



Here, viewing the facts in .t.he lightﬂmost favorablé to -'the Plaintiff, Plaintiff’s claim fails
as it failed to state facts'éufﬁéient .tq constitute a cause of; action. Defendant Has failed to identify
a duty that Defendant owes to the Plaintiff and therefdre, tﬁere is ﬁo valid claim for relief.

Conclusion |
Based upon the forcgoing; De’fendant, ‘the 'SAouth Carolina Workers” Compensation

Commission requests that this action be dismissed with prejudice.

A.,:Respéct.fully subrhitted,
 RICHARDSON, PLOWDEN & ROBINSON, P.A.

s/ Douglas Chdfle_s Baxter

Douglas Charles Baxter, Esquire, SC Bar No. 6272
Chelsea Lane Monroe, Esquire, SC Bar No. 102636
2103 Farlow Street, Myrtle Beach, SC 29577
"Post Office Box 3646, Myrtle Beach, SC 29578
(843) 448- 1008 Main; (843) 448-1533 Fax
(843) 443-3580 DCB-Direct
(843) 443-3583 CLM-Direct
dbaxter@richardsonplowden.com
cmonroe@richardsonplowden.com

. South Carolina Workers’ Compensation Commission
- J. Keith Roberts, Esquire, SC Bar No. 100735
1333 Main St., Suite 500 :
‘PO Box 1715
Columbia, SC 29202-1715

Attorneys for Defendant, South Carolina
Workers’ Compensation Commission

January 15, 2018
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WCCFle #: 0708860

: L]
Ca ricers” Compensatio .
South Carolina Workers” Compensation —— WC550-56767B

Commission — i :
1333 Main Street, Sulte 500 Carrer Code #: %"{D K p:ﬂ
post Office Box 1715 : Erolover FEN #: g -._&_4..1 % . !
Columbia, South Caroling 29202-1715 -Empiay :
803‘737‘923 NV DAy
: ; AT T 7 Zort
C=imant’s Name: Bruee W. Nadblny ) . Employer's Name; AVX Comporation i
' ' ' STCOWORRERS Tme COMM,
Address: 613 Mammie Drive : ' . : Addresst PO Box BE7 EXECLTIVE DIRECTOR
Gty: _ Myrle Beach Swte: SC_ Zp:: 29588 City: _Myrile Beach Sb!z sC Zip 29578 -
Horne Phone: {843 ) 293 -B648 VYork Phope: - () .- Tnsurance C.arr!er Liberty Mutzsal Insutance Co.
Preparer's Name:  Gene M. Connell, Jr, lawFm:  Kelaher, Connell & Connoi, PC - Preparer’s Phorie #: {843 ) 238 - 5648
Date Attorney Was Hired: —_07/31/07 o Date of Injury: _06/30/07 ’ , i
. ' : o ’ 1
Cnmpensah'un Rate: . . Does this condude the case? Clyes K No

PLEASE CHECK AND COMPLETE ONLY, ONE (A B CorD)

{7 A. R67-1205C does not apply o thefads of thiscase. A ____ 4% fee of the award or set:ﬂement (e:a:iud\ng medical c:sts) and the msls of this acion, 25
shown by the attsched Settiement of Cosls, are requested for appmva!

1] B, The subsedtion of R. 67-1205C applicable to this daim is (C) () Afeedf § e lsrequesied for approval based on the following:

Date of first Impairment rating or offer of sztffement:
Impairment Rating given and/or Settlement amount offered prior to date attomey hired:

Impairment Rating givén andfor SetHement amount offered afier date attnmey hired:
Authorized Health Care Provider’s Name: -

{J C. Admitted Death Gaim - $2,500. S " [D. Admitted Lifelime Compensation Claim - $2,500.-
3 certfy that this form and the attached Statement of Costs are Surmmary
Total Amount of : $ 120,000.00
Compensation ‘ ' :
Attorney’s Fee $ 20,000.00 H
Costs _$2,446.44 '
Total Fees and Costs $ DA
Client Will Receive $

1 agree to pay my attomey the fee and costs stated, I understand the fee and costs are pald sut of my compensation and T understand how
much money I wnll receive after I pay my attorney.

i -

Client - . ' Date

A Staterment of Costs must be attached before costs may be approved, File this form In dupficate with the Clalms Department. Enclose 3 salr-addressed
stamped envelope. For further information, refer fo R.67-1203, R.67-1204, R.67-1205, R.67-1206 and Rule 1.5(2), RPC Rulz 407, SCAR.

WCC Form # 61 . 5 1 . . ATTORNEY FEE PETITTDN
Revised 7/08 : : 26
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BEFORE THE SOUTH CAROLINA WORKERS’ COM:PENSATION COMMISSIQJ}{ o

NO.: 0708860 < ﬁ 2L 1% EB

w. C.C ¥ILE
j Bruce W. Nadolny, ' ) MAY 15 ? .
. Employee/Claimant, ) 0
Vs, ) . EXECUHVc DIRECTOR
) ORDER RELIEVING COUNSEL :
AVX Corporation, ) '
- co)
. Employer, ).
)
and )
- ) -
Liberty Mutual Insurance Co., )
)
Camier, )
Defendants )
A o)
)
)

THIS MAT’I'ER COMES BEFORE THE COUR'L' besed on thc Employechlalmanz €

request that Gene M Connell, 1. be rchevcd as cotmsel. -Fugther, Attorney Connell has advised the

Court that he will file a claim for aﬁomeys ‘fees for the work he has dope jn this matter.

Accordingly

1T IS ORDERED that Gene M. Connell, Jr. be relieved as counsel,

AND IT IS SO ORDERED.

| /! (4 202

, South Ca:olina.

WE CONSENT:

South Cafolina Workers® Compensation Commission
CERTIFICATE OF SERVICE

This &s to csrify the underrigned hat this date terved this order In the above entiled action
upon 3lt parties to this ause by scoding 3n electonlt copy hereo! by electronic mai sddrexsed
tothe sttorney or 2torneys [of sald pasties of by deposliing copy hereof, posoge pald, In the
Unlted States mail addressed to any unreprasented p3ny,

+ ByAmy Bracyon Nnvembers 2012

%MWM o fim

BruceNadolny ' /‘

Gene M. dQ_nncll Jr
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STATE OF SOUTH CAROLINA " ~ IN THE COURT OF COMMON PLEAS -

" FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY ‘ C/A NO. 2017- CP¢26 -07775
Kelaher, Connell & Connor, P.C.,
Plaintiff,

VS. ~ PLAINTIFF’S RESPONSE TO
T DEFENDANT’S MOTION TO DISMISS .

'South Carolina Workers’ Compensat1on S S S '

Commission, '

Defendant.

. \-/\/V\./v\-/\./\./\_/f\/\/.-v,

L BACKGROUND FACTS

This is an action filed pursuant to the South Carollna Tort Clalms Act (S C. Code § 15-

78-10, et seq.). The Plaintiff, Kelaher, Connell & Connor, P.C., a’nd its lawyers represented

Bruce W. Nadolny in a worker’s compensation ‘claim (W,CC“File No. 0708860). Plaintiff’s -

counsel represented Bruce W. Nadolny after he was serrously injured in an accrdent which
crushed parts of his body on July 31, 2007 The representat1on lasted over five years and
‘mcluded depositions, at least three court hearmgs and a mediation before former South Carolina
‘Workers’ Compensation Comm1551oner Thomas Marchant At that mediation, the Plaintiff and
Defendant AVX Corporation and its insurer, L1berty Mutual Insurance Company, agreed to settle
the case for $l20,000.0Q. :Thereafter,‘Nadolny_,changed his mmd and refused to consummate the
Asettlement. Plaintiff was discharged as counsel by Order dated November 9, 2012 signed by

Workers’ Compensation Commissioner Beck. The Order provided “Attorney Connell has

- advised the Court that he will file a claim for attorney’s fees for the work he has done in this |

matter.”

The facts of the case can best be descrlbed as follows

e Plaintiff ﬁled a South Carohna approved Form 61 Fee Pet1tlon for the first

time on August 29, 2012.
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] ,Plaintiff contacteo the South Carolina Worke-rs" Compensation Commission
and yvas told that the Commission had not received the petition.

e Plaintiff resent the Fee Petition on September 11,2012.

e -Plaintiff "thereafter contacted the -South Caroline Workers” Compensation
Commission and was -again told the fee petition had not been received; and
Plaintiff, for a. third time,_resent the Fee .Il’etition' on September 18, 2012.

. Plain’tiff sent a letter on Nvovemb'er 9, 2012 to the South Carolina Workers’
' Compensation Commission .‘advising the Commission the Plaintiff was
making ‘a claim for attorney’s fees. On'that sarne‘letter,' a handwritten note
was returned to counsel which stated: “Gene you will need to file a Form 61
with order & cost: sheet & we w111/hold Thanks G. Lyons

e On December 13 2012 Plamtrft’s assistant received an email from Amy

| Bracy of the South Carolina Workers’ Compensation Commission indicating

_' that “the documents that you attached were sent in September and are in the
ﬁte.” Braey advised “We need another fee petition sent in, to Mary Bost, as a
lien‘since the one in the file was treated as a‘motion and does not seem to have
the order approvmg attorney’s fees |

e Plaintiff thereafter on December 28, 2012 sent the fee petltron for a fourth .-
tlmevaskmg for attomey s fees of $20,000.00 and costs of $2,446.44. Plamtlff
vwas told by Greg Lyons that the Form 61 requlred by the South Carohna
Workers’ Compensatlon would be held and a lien would attach to the file. B

Plaintiff’s counsel heard nothing else about the case until Plaintiff contacted the South
" Carolina Workers" Compen_sation and was informed that a hearing had heen held and a

settlement approved by the South Carolina Workers’ Compensation Commission on November

2

34

6//1092dD210Z#3SYD - SYI1d NOWWOD - AYYOH - Wd 6¥:€ L& 484 8L0C - a3aid A1IvOINOY1LO3T



3, 2016 The Insurer then d1sbursed all the money to Bruce W. Nadolny s wrdow and Plamtlff ‘:"

was not notrﬁed by the staff of the Workers Compensatxon Comm1ssmn of a hearmg not was its

hen protected

Plaintiff ﬁled a notice. of ver1ﬁed clarm for’ damages on May 9, 2017 whrch ‘was denledr o

by the South Carolina ,Workersr Qompens_atlon Comm1ssron.v The mstant lawsuit was ﬁled

thereafter R

Lo

Pla1nt1ff asserts and alleges that employees of the South Carolma Workers ‘

Compensatlon Commlssron were neghgent in- fallmg to protect Plamtlff’s llen and m fa111ng to

. notlfy Plamtrff of the hearmg sO, that Plamtrff could assert a clalm for attomey S: fees

~1

Interestmgly, after Plamtrff’s lawsult was ﬁled the same Workers Compensat1on Comm1ssroner :

~.who approved the settlement approved the attorney s fees in an Order. However Plaintiff cannot

~ collect any attorney s fees since the monies: were dlsbursed by the 1nsurance carrrer to the w1dow "

: and she has left the state Defendant has ﬁled a motlon to dlsm1ss whrch is now before the court

4o

; IA,I.‘ : ii.STANDARD OF REVIEWI

S Itis well settled in South Carohna that the circuit court in evaluatrng a motron to drsmrss

‘ ‘for failure to state facts sufﬁc1ent to constltute a cause of action. must v1ew the facts alleged m -

, _the complamt and any reasonable 1nferences to be drawn therefrom in the l1ght most favorable to

.‘the plamtlff If the facts and 1nferences would ent1tle the plarnt1ff to rellef on any theory, then a

- drsm1ssal for farlure to. state a clalm is 1mproper Benedzct College V. Natzonal Credzt Systems '

,Inc 400 S.C. 538 735 S E2d 518 (S. C App 2012)
Further novel issues should never be d1smlssed under SCRCP 12(b)(6) Plarntlff asserts

that SCRCP 12(b)(6) is 1nappropr1ate for thls case and that the court should deny the mot1on :
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111, APPLICABLE LAW o

Thrs is a s1mple neghgence case brought agamst the South Carolma ‘Workeis’

Compensatlon Commrssron for failure to notlfy the Plamtrff of a hearmg on. a settlement. :

Mullane V. Central Hanover Bank & Trust Co 339 U. S 306 (1950) (Due process requlres an
‘. opportunity to be heard) Thus South Carolma Code § 15 78 10, also. known as the South
Carohna Tort Clalms Act was enacted on. June 3, 1986 w1th the General Assembly declarmg “it
to be the pubhc pohcy of the State of South Carohna that the State and its pohtlcal subd1v151ons
. are only liable for torts within the hmltatrons of the, Act and in accordance with the prrncrpals
estabhshed therern ” See S C. Code Ann. § 15-78- 20(a) (Supp 1991)

- Under both our state and federal due process clauses no person shall be deprlved of life,

hberty or property wrthout due process of law. U S. Const amend XIV §1;S. C Const art. I,
§3. Our courts have noted “The fundamental requlrements of due process 1nclude notlce ‘an’

opportumty to be heard 1n a meamngful Way and jud1c1al revrew ? State V. annarr 400 S:C. |

156, 165, 733 S E2d 890, 894 (2012) See also Stono szer EPA V. DHEC 305 S C 90 406
SE2d 340 (l99l) (notrce and opportunrty to be heard is requrred before an admrnlstratlve
-lagency makes 2 final decrs1on) See, also, South Carolzna Ambulatory Surgery Center V. South

Carolina Workers Compensatzon Commzsszon 289 S. C 386 699 S E.2d 143 (2010) and Ross
| v. MUSC, 328 SC 51 492 SE2d 62 (1997) (s.c. Code §1 23 320- requlres a ‘notice and

opportumty to' be heard) See also Fuentes V. Shevzn 407 U S: 67 (1972) (Sherlff serzed
| Fuentes stove after she didn’t pay. Court ruled due process requlres an opportumty and notrce to
be heard) North Georgza anzshzng, Inc. v.. Dz Chem Inc 419 US 601 (1975) (Georgra

gamlshment procedure struck down since no notlce was glven to debtor )
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In this case, Plaintiffs petition for attorney’s fees was not heard in the normal course.

Plaintiff asserts that the staff of the South Carolina Workers’ Compensaﬁon Commission sim‘ply-

" neglected to send Plaintiff a notice and that such ‘failur.e of the staff is a negligent act which
implicates the South Carolina Tort Clairvns‘Act.]; Thus, this is not a vdispute ﬁnder the Workers’
Compensation Act by an employgé, but‘é‘ d_ispu'te bgcauée éf a negligent act of an employee of
the South Carolina '.Wvorkers’ | Com;;ensa.tion- C‘ommissicvm.» South Carolina Workers’
~ Compensation Regulétion 67-607 féQuifeé a hearing notice be provided to each pafty and each
party be ‘afforded at leastvthiny.aéys’ notice of a hearing. South Carcglvina Regulatioﬁ 67-1263(3)
- provides that an attorney’s ’feefwill bérco‘nsidered‘ upon the ﬁnal résolutioh of the ;;laim -and
So‘uth Carolina Regulati'on 67-1204(f) prb\}ides that the Commission upon receiving a Form 61
and an 6rder shall 'immediately schedule a hearing to considér the fee agreement of counsel.
Finally, no attorney’s fee may be allowed by the South Carolina Workers’ Compen'sation

Commission unless ﬁrst approéled. See South Ceiroliﬁa Regulation 67-1204(a) (an attorney shall
report and obtain approval of any fee for services rendered in a worker’s cbmpensation claim).

~ It should also be noted that Defendant in this. case argues ithalt exceptions apply under the

South -Carolina Tort Claims Act pursuant to S.C. Code § 15-78-60(2) which provides that a

governmental entity Was not liable for an administrative actién or inaction of a legislative
judicial or quasi-judiéial nature.?” Pléintiff assérts that based oﬁ the éttaqiled afﬁdavitvof Virgiﬁié
Crocker and the case law that this issue’ this section is not appﬁcéblé. See Chakrabarti v. City of
Orangeburg, 403 S.C. 308, 743 S.E.2d 1.09 _(S..CL' vApp. 2002) (denying a new trial after verdict
regarding licensing decision by the City of O‘rangeburgA concerning the tearing down of a house.

The court held S.C. Code § 15-78-60(2) is not a bar to recovery for administrative action.)

" In essence, 2 mistake was made by emplbyees of the Commission.
2_ This is a simple negligence act by failing to give Plaintiff notice.

5 .
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In this case, Plaintiff 'aéserts a simple error caused this loss ’;0 the Plaintiff. Specifically,
the failure to notify Plaintiff of the .hg‘aring resulted in a loss of Plaintift’s ability to collect
lawfully earned attorney’s fees and costs. Plaintiff points to the Affidavit of Virginia Crocker
attached hereto as an additional example wl;y this matter is covered under the South Carolina
Tort Claims Act and ac"cordingly,' the motion -to dismiss should'be denied.

KELAHER, CONNELL & CQNNOR, PC

s/Gene M. Connell Jr.
Gene M. Connell, Jr. (S.C. Bar No. 1358)
The Courtyard, Suite 209
1500 U.S. Highway 17 North
Post Office Drawer 14547
Surfside Beach, South Carolina 29587-4547
(843) 238-5648 (phone)
(843) 238-5050 (facsimile)
' T - gconnell@classactlaw.net
. February 27,2018 4 ' * Attorney for Plaintiff
Surfside Beach, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
' FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY ' : C/ANO. 2017-CP-26-07775S .
Kelaher, Connell & Connor, P.C.,
Plaintiff,

vs. - NOTICE OF MOTION AND MOTION -

FOR RECONSIDERATION
South Carolina Workers’ Compensatxon . ' ' '
Commission, '

Defendant. ’

TO>: DOUGLAS CHARLES BAXTER,. ATTORNEY FQR DEFENDANT:

YOU WILL PLEASE TAKE NOTICE, the Pléintiff will, on the tenth day after service
hereof, or as soon thereafter as counsel may be heard, moue this Court for an Order reconsidering
the Order of the Honorable Benjarnirr H. Culbertson dated and filed April 9, 2018 granting the
Defendant’s Motion to Dismiss pursuant te SCRCP .59(e) based on the following issues: |

1. = The Court ruled that it does not. have jurisdietion over this matter. Ihe error being
that the Worker’s Compensatron Commlseron cannot decide claims agamst 1tself

2. The Court failed to. consider the Defendant’s motlon based on SCRCP 12(b)(6)

which requires that all 1nferences be construed in favor of the Plamtlff

3. The Court ruled that the Defendant is immune from suit under S.C. Code § 15 -78-

60(2). The error being that the Court cannot make such a ruling without evidence and under a

SCRCP 12(b)(6) motion.

4. The Court failed to rule on Plaintiff’s argument that notice is required to the Plaintiff ‘

under the United States Constitution and the Administrative Procedures Act before its claim can be

heard and denied.
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5. The Court failed to consider that statutory notice is required by the South Carolina
Workers’ Compensation Commission to the Plaintiff similar to what is required by a hearing officer

to decide a case.

6. The Court failed to hold that the acts of the Defendant in failing to give notice were .

ministerial and negligent acts and thus covered under the South Carolina Tort Claims Act.

7. The Court failed to rule under S.C. Code § 1-23-320 that all parties must be afforded
an opportumty for a hearing of not less than thirty days and that the failure to provide such hearing
was negligent as a matter of law.\

8. ‘The Court failed to rule that S.C. Code §'15—78—60(2) is not applicable to a clerical
mistake. | |

9. The Court failed to hold that the Plaintiff was entitled to notice of a hearing in the
Nadolny worker’s compensation case to assert its right to attorney fees.

10.  The Court failed to ho_ld that the Workers’ Compensation Commission-was required
to give notice to the Plaintiff -of' a hearing on its property rights (i.., attorney’s fees) and that such
does not 1mpact the Eleventh Amendment o

11. The Court failed to hold that a lien attached to the Nadolny worker’s compensation
case and that the Plaintiff had g1ven proper notice on four separate occasions to the Commission.

12. . The Court failed to hold that the Defendant’s own rules and regulations requrred it
give notice to all interested pa‘rties prior to approving a ‘settlement and that the failure to do so

violates the South Carolina and United States Constitutions.

WHEREFORE, Plaintiff requests the Court reconsider its Order Granting Defendant’s

Motion to Dismiss and for such other and further relief as the Court may deem just, necessary and

proper.

40

G/1092dD/10Z#3SYO - SYI1d NOWNOD - AYHOH - WV ££:01 91 idy 8102 - @314 ATTVOINOHLOFNS



April 16, 2018
Surf51de Beach, South Carolina

KELAHER, CONNELL & CONNOR, P.C.

s)Gene M. Connell, Jr.

Gene M. Connell, Jr. (S.C. Bar No. 1358)
The Courtyard, Suite 209

1500 U.S. Highway 17 North

Post Office Drawer 14547

Surfside Beach, South Carolina 29587 4547
(843) 238-5648 (phone)

(843) 238-5050 (facsimile) -
gconnell@classactlaw.net

Attorney for Plaintiff
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IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
C/A No. 2017-CP-26-07775

STATE OF SOUTH CAROLINA -

- COUNTY OF HORRY

* Kelaher, Connell & Connor, P.C.,

DEFENDANT’S RESPONSE IN
OPPOSITION TO PLAINTIFF’S
MOTION FOR RECONSIDERATION

~ Plaintiff;
Vs.

South Carolina Workets’ Compensation :
Commission,

RN W Mg N e

Defendants.

Defendant, South Carolina Workers’ Compensation Commission, -previously moved for

an Order granting its Motion to Dismiss pursuant to Rule 12 of the South Carolina Rules of Civil

Procedure. Said Motion was argued before the Honorable Benjamin H. Culbertson on March 1,

2018. ‘On April 9, 2018, Judge Culbertson signed an Ord.er'granting the Motion and dismissing
- the action with prejuciice. Subsequently, on April. 16, 2018, Plaintiff filed 'a Motion for
Reconsideration pursuant to Ruie 59(6) of the South Carolina Rules of Civil Prticedure based on
the Court failing to consider and iule on certain issues. Defendant svubmits this Response in
Opposition to Plaintiff’s Motion for Reconsideration. |

Pursuani io S’outh Carolina Rulé of Civil Procedure 59(e),. “a mqtion to aiter or amend
the judgmerit shall be served not later than 10 days after receipt of written notice of the entry of

the order.” Motions made pursuant to' Rule 59 are within the discretion of the Circuit Court:

Brinkley v. S.C. Dep't of Corr., 386 S.C. 182, 185, 687 S.E.2d 54, 56 (Ct. App. 2009). “A party

may wish to file such a motion when she believes the court has misunderstood, failed to fullyi

- consider, or perhaps failed to rule on an argument or issue, and the-party wishes for the court to
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reconsider or rule on it. A party must file such a motion when an issue or argument has been

raised, but not ruled on, in order to preserve it for appellate review.” Elam v. S.C. Dep't of

' Transp., 361 S.C. 9,24, 602 S.E.2d 772, 786 (2004). In its fuling and Order granting Defendant’s
Motion to Dismiss, the Court fully considered and ruled on all issues Plaintiff raised in its
Motion for Reconsidefafibri. | | |

As previouély argued by cbﬁnsg;el‘ for the? Defendant, and as stated in the Order, this Court
does not have ju‘ris‘dictio‘n 6vér this._rac:tion. All attdrr_léy"s fees resulting from claims within theA
South Carolina Workers’ Compeh;atiéﬁ Ac"t are s:ubj_ect to the approval of ‘the Commission as it
has original jurisdiction over 'SL‘iCh' claims. S.C. Code Ann. § 42-15-90. Therefore, any disputes
that Plainﬁff has with.the payment of attom‘ey’s fees ére within the jﬁrisdiction and app?ovgl of
the Commission; not the Circuit Cdurf.

Furthermore, even if this Court did have jurisdiction, the Defendant is immune based on
the South Carolina Tort Claims Act (§15-78-10, ef. seq.) because the Defendant, the South
Carolina Workers’ Compen_satipn_ (;oﬁirﬁi_ssio'n, .' is a'govemmental entity_,. and therefore, any

claims that Plaintiff has against the Commission are subject to the South Carolina Tort Claims

Act. As stated in S.C. Code Ann. §15-78-60, a governmental entity is not liable for any loss:

resulting from an administrative action or iné_ctive of a législative, judicial, or quasi-judiéial
nature. Here, the Commission, as set.forth by the General Assembly, is a judicial: and
administrative department of the State. (S_.C. -Code Ann. §42-3-10) and'. the 'allegétiqns of
negligence in the Complaint au invblv.e administrative actions and/or inactions. As such, the

Commission cannot be held liable for any alleged losses as set out in the Complaint.

Because the Court previously considered and ruled on all issues raised by Plaintiff,.

Defendant respectfully requests'that the Court deny Plaintiff’s Motion for Reconsideration.
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May 2, 2018

‘Respectfully submitted,
RICHARDSON, PLOWDEN & ROBINSON, P.A. |

s/ C’helsea Lane Monroe

" ‘Douglas Charles Baxter, Esquire, SC Bar No. 6272

Chelsea Lane Monroe, Esquire, SC Bar No. 102636
2103 Farlow Street, Myrtle Beach, SC 29577

Post Office Box 3646, Myrtle Beach, SC 29578
- (843) 448-1008 Main; (843) 448-1533 Fax
'(843) 443-3580 DCB-Direct ‘
~(843) 443-3583 CLM-Direct
" dbaxter@richardsonplowden.com

cmonroe(@richardsonplowden.com

South Carolina Workers” Compensation Commission
J. Keith Roberts, Esquire, SC Bar No. 100735
1333 Main St., Suite 500

- PO Box 1715

Columbia, SC 29202-1715

Attorneys for Defendant, South Carolina

" Workers” Compensation Commission
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STATE OF SOUTH CAROLINA >IN THE COURT OF COMMON PLEAS

- , FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY o C/ANO. 2017-CP-26-07775
Kelaher, Connell & Connor, P.C., )
_ . . )
- Plaintiff, )
Vvs. ) PLAINTIFEF’S BRIEF ON
. ) - RECONSIDERATION OF THE
South Carolina Workers’ Compensation )  ORDER GRANTING DEFENDANT’S
Commission, : ) MOTION TO DISMISS - =
)
)
) .

Defendant.

L. BACKGROUND
- The Plaintiff is‘ a corporatioﬁ organized and existing pursuant to the laws of thE; State of
South Carolina and doi'ng, b‘usiness as a layv firm in South Carolina. The Defendant is a
govemmentél e{nti_‘;y which is part of the St;te of South Carolina and which enf[ity is charged with
handling and resolving workers’ compeqsation claims in South Carolina.
On or abqﬁt July 31, 2007, Plaintiflf‘was retained by Bruce Nadolgy to rep?ésent him fof a

worker’s compensation claim against AVX Corporation and Liberty Mutual Insurance Company

with WCC File No. 0708860. Thereafter, Kelaher, Connell & Connor, P.C., through Gene M.

Connell, Jr., répresentéd Bruce Nadolny through numerous hearings before the South Carolina
- Workers’ Compensatioh.Co'mmission'and attended depositions and the file contains almost 3,000

pages of medical records. A mediation was held before former Workers’ Compénsation

Commissioner, Tom Marchant, 'in which the Claimant agreed to accept $120,000.00 plus a -

Medicare Set Asidé Trust. Tﬁe Claimant the next day advised Kelaher, Conhell & Connor he no

longer needed rﬁy éssistance and fired the Plaintiff. Kelaher, Connell & Connor advised

Nadolny it had expénded countless hours handling this claim including going to hearings and |

expending $2,446.44 for a mediation.
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Kelaher, Connell & Connor, P.C. was relieved as counsel on November 9, 2012, but

pursuant to the Order relieving counsel, Attorney Connell advised the Court that Kelaher,

Connell & Connor would file a claim for attorney’s fees for the work that he has done in this.

matter. Kelaher, Connell & Connor, P.C. had prevrously filed a Form 61 Fee Petition on August

29, 2012, whereupon the Commission advised Attorney Connell that they had not received it.

Kelaher, Connell & Connor P.C. then refiled the Fee Petition on September 11, 2012,

whereupon the Commission advxsed attomey Connell they still had not received it. Kelaher

Connell & Connor, P.C. filed the Fee Petition for the. thlrd time on. September 18, 2012

Thereafter Attorney Connell wrote a letter on November 9, 2012 advising that he was requesting -
a hen be placed on the ﬁle and requesting that Kelaher, Connell & Connor P.C. be notified. An.

employee of the Commission, Greg Lyons wrote back a note which stated: “You will’ need to

filea Forrn 61 with Order & cost sheet & we will hold.” Thereafter Attorney Conmell recerved
an email from Amy Braey of the Workers’ Compensation Commission on ‘December 13, 2012,
indicating Kelaher Connell & Connor needed to file yet another Fee Petition and it would act as
‘a lien on the ﬁle On December 28 2012, Kelaher, Connell & Connor for the fourth time filed a
Fee Petrtlon askmg for attorney’s fees of $20,000.00 and costs of $2, 446 44,

The Claimant, "Bruce Nadolny, died in 2016 and the South Carolina Workers’
Compensation Commission approved a s_ettlement to' his widow on November 3, 2016,.without
notifying Kelaher, Connell & Connor, P.C. ' South Carolina Workers’ Compensation
Commlssmn through its ofﬁeers agents and/or employees was neghgent reckless and willful in
one or more of the followmg partlculars: -

| a- In failtng to notify Pla_intiff of a hearing;

b. In faili'ng to recognize and protect Plaintiff’s lien;

' Since this litigation was commenced Plaintiff received an Order of the Commission approving its attorney’s fees;
however the settlement has been paid to Nadolny’s widow and she has left the state.

2
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c. In mishandling documents including a Fee Petition- which was in fact
forwarded to the Commission on four occasions;

d. In failing to follow generally accepted practices in notifying Plaintiff after
' he had been relieved;

e. In failing to send written notice to the Plaintiff;

£ In failing to handle notice to the Plaintiff of a potentral hearing in a
businesslike manner;

g. In failing to abide by its employees emails and notes which indicated that
if Plaintiff filed a Form 61 with an- Order and cost sheet they would hold
unt_ll the end of the case.

That as a direct and proximate result, Plaintiff suffered damages in that Plaintiff’s fees were
$20,000.00 and costs of $2446.44.

The Plaintiff brought this cause of action agarnst the Defendant for negligence, which

was filed on November 29, 2017, and requested judgment against the Defendant for actual

damages in the sum of $22,446.44. On January 16, 2018, Defendant filed a motion to dismiss

pursuant to Rule 12 of the South Carolina Rules‘ of Civil Procedure supplemented by a
memorandum in support of its motion to drsmlss Thereafter on- February 217, 2018 plamtrff
filed his response to Defendant’s motion to drsmlss On April 9, 2018 The Court of Common

Pleas, Fxfteenth Judicial Crrcurt submrtted an Order grantmg Defendants motion to dismiss.

Following the Court’s grant of Defendant’s motion to dismiss Plamuff timely filed its Notice of

Motion and Motion for Reconsideration‘.on Aprii 16, 2018. |
AL ISIS’UE' |
1. Does Defendant, South Carolina Workers’ Compensation Commission, have
proper jurisdiction to decide a case against itself? |

2. s the Commission liable for failing to notify the Plaintiff of the hearing?
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. DISCUSSION
The Defendant, Workers’ Compensation Commission (Commission), contends that they
are immune from liability under the South Carolina Tort Claims Act for the negligent acts of
their employee, and that the circuit court' does not have subject rnatter jurisdiction over the
current claim of negligence in (1) failing to protect Plaintiff’s lien and (2) failing to notify
Plaintiff of the hearing so that Plaintiff could defend his interest regarding attomey’s fees. '

A. Opportunity to be Heard

Under both our state and federal due process clauses no person shall be deprived of life,

liberty, or property without due process of law. U.S. Const. amend. X1V, § 1; S.C. Const. art I

§3. The fundamental requirements of due process include notice and an opportunity to be heard

in a meaningful way Tant v. S.C. Dep’t of Corr., 408 S.C. 334 340, 759 S.E.2d 398, 401

(2014) Determining whether a person has been demed due process requlres that the individual
be denied an interest that can be defined as hberty or property under the Due Process Clause Id
A person ’s property interests’ extend well beyond actual ownership of real estate, chattels or

money. Bd. of Re,qents 2 Roth 408 U.s. 564 571 572 92 S. Ct. 2701 (1972) Furthermore

pursuantv to S.C. Code Regs. 67-]_‘204(F ), “[i}f the F'orm 61 atnd ‘Order do not comply with R.67-
1205, the Commissioner reviewing the Fortn 61 and Order shali immediately scheduie a hearing
to consider argument of counsel and ‘testimony, if ény.”

In the present case, Plaintiff was not notified of the hearing on November 3>, 2016, and
thus, was unable to protect his interest end lien on attorney’s fees, which i)vas established on
December 28, 2012, after submitting his.Fee Pefition for the fourth time. The Plaintiff’s
attorney’s fees constitute a constitutionally protected property interest, and but for the negligent

acts or omissions of the Commission’s officers, agents, and/or employees, Plaintiff would have

48

G/11092dD/10Z#ASYD - SYITd NOWNOD - AYYOH - Wd Z14:) 80 unr 8102 - a311d ATIVOINOYHL1O313



been notified of the settlement hearing and would have rhad the opportunity to properly defend
his claim.?

B. Subiect Matter Jurisdiction

The Commission clalms that it has original Jurisdiction over this matter pursuant to
Section 42-3-108 of the Code of Laws of South Carolma which prov1des that all questions

arising under this title, if not settled by agreement of the parties mterested therein with the

approval of the Commlssmn shall be determmed by the Commrssron except as otherwise .

provided in this title S.C. Code Ann. 42-3-1 80 The dlspute in question here is not one arising

under the Workers’ Compensation Act, but rather arises under the common law of South

Carolina. . Labouseur v. iHarlevsville‘ Mut. Ins. ‘Co., 302 S.C. 540, 542, 397 S.E.2d 526 (1990).

Addmonally, the Commrssron does not have the power to ad]udlcate this dispute in a meaningful
way. Id. at 543. The Commission cannot award damages to Plamtiff if Plalntiff is successful in
demonstrating that the Defendants wer_e negligent in their failure to notify and protect Plamtrft’s
lien. Id. . o | |

Here, this is a simple negligence case brought against the Commission for failure to
notify the Plaintiff of the hearing and protect Plaintiff’s lien. “[O]nly.disputes ancillary to an

employee’s right to compensation arise under the Act.” Price v. Peachtree, 396 S.C. 403, 409,

721 S.E.2d 461 (2011). “Claims not affecting the employee’s rights to /-compensation are within
the purview of the circuit court, not the'C'ommission.”i Id In Labouseur, the court found that

“when the employee’s rights are not involved, an employer/insured must p_resent all such issues

to the circuit court.” Id. at 529. The question at 1ssue - neghgence in notifying, the Plamtlff of -

the hearing and failure to protect his lien — does not affect Mr. Nadolny s right to compensation

This is not a dispute of payment, but rather_ concerns _the' negligence of an employee of the

2 Also, motions to dismiss are disfavored and the Court does not consrder the Afﬁdawt of Virgmia Crocker
submitted by the Plamtiff (attached) a ‘

5
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Co_fnmission‘ in failing to notify the Plaihtiff of the hearing. The Commission does not have
jurisdiction over tort claims committed by its employees. Thus, the Commission sheuld not have
subject matter jurisdiction over this claim and the court should find thaf the circuit court has
proper jurisdiction to hear thjs claim and this @{m. erred in so fulihg in this case. (See page 3 of

this Court’s Order dismissing this case).

C. South Carolina Tort Claims Act— Governmeht Entity
" The Commission afgfues that b‘ecause it is a government entity, and therefore subject to
the South Carolina ‘Tort Claims Act, it is not liable for any loss resulting from administrative
action or ir_1acfion of‘a legislative, judicial, or quasi-judicial natufe. S.C. Code Ann. §15-78-
60(2). Although it is limited, “[t]he Tort Claims Act waives sovereign immunity for torts
committed by the State, its pohtlcal ‘'subdivisions, and govemmental employees acting within the

scope of thelr official dutles » Proctor v. Dep’t of Health & Envtl. Control 368 S C. 279, 291,

628 S.E.2d 496 (Ct. App. 2006). South Carolina Code Ann. Section 15—78-60(1)(2).prov1des: a
v“govemment entity is not liable for a loss resulting from (1) legislative, judicial, or quasi-judicial

action or inaction” or (2) “administrative action or inaction of a legislative, judicial, or quasi-

judicial nature.” The Court in Hawkins v. City of Greenville, 358 S.C. 280, 594.S.E.2d 557 (Ct.
App. 2004), addressed Seetion 15—78;60(1)(2) and instructed that:

The determination of 1mmumty from tort liability turns on the question of whether -
the acts in question were discretionary rather. than ministerial. A finding of immunity
under the Act “is contingent on proof the government entity, faced with alternatives,
actually weighed competing considerations and made ‘a conscious choice using
accepted professional standards. '

Wooten ex rel. Wooten v. South Carolzna Dep 't of Transp., 333 S.C. 464, 468 511 S.E.2d
355, 357 (1999).

In the case sub ]udzce the. Commlssmn did not have a dlscretlonary decision as whether

to notify Plaintiff of the hearing held on November 3 2016. Per the South Carolina Workers’

Compensation Commission regulations, “the Commission is required to_notify all interested |

6
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parties. Therefore, this was a minlsterial act rather than a discretlonary act and the Commlssmn
should not be found to be immune from tort habihty Thus the Court erred in holdmg the

Commission was immune from suit.

South Carolina also recognizes three exceptions to judicial or \quasi-judiciai immunity af’

common law. Proctor, 368 S.C. 279, 300 (2006). Judicial immunity is not appropriate for-

judges and other officials if: “(1) they' did not have jurisdiction to act; (2) the act did not serve a‘

judlClai function; or'(3) the suit is for prospective mjunctive relief only.” Id. The second

exception, which focuses on the 1mportance of the act 1tself rather than the actor, is apphcable :

here. Id. Under thls exceptlon even Judges are not protected b)i _]udlCIal 1mmun1ty when they
act in an administrative capacrty. 1d To determme if an act is judicial, the court must look to
the nature and function of the act itself. Q

Here, the acts or the Af.ailure toir ac‘t,. by ofﬁcers, agents; ‘and/or employees 'of “the
" Commission (givin‘g‘ proper notice‘and .failing- toiprotect Pl‘aintifff s lien) was a ministerial and
negligen act rather than a judiciai act A “duty is ‘ministeriali when it is absolute certain and

1mperative mvolvmg merely execution of a specrﬁc duty arising from ﬁxed and desrgnated

facts.” Id. at 308 cztzng Jensen v. Anderson County Dep t of Soc. Servs., 304 S.C. 195, 403 ,

S E.2d 615 (1991) Chapter 67 of South Carohna Workers Compensation Regulation 67-210
directs who the Commission shall serve and Regulation 67- 213 directs how the Commission
shall serve hearing notices. The regulations set forth above establish that there was no Judicial

nature involved in the act itself, but rather it was a ministerial act, which was “absolute, certain,

and imperative,” and involved the execution of a specific dut}; set forth by Chapter 67 of the -

South Carolina Workers’ Compensation Commission. Thus, the -Court erred in finding the -

Commission was immune from suit in this case.
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D. S.C. Code Ann. Sv15-78-60 Exceptions

Additionally, “section‘15j78-60(20) provides that a governmental entit}r is not liahle for a

loss resulting from the act or- omission of a person other than an employee.” Greenville

Memorial Auditorium v. Martin, 301 S.C. 242, 246, 391 S.E.2d 546 (1990). In Greenville

Memorial Auditorium, 301 S.C..242', the plaintiff alleged - that defendant, a govemment entity,

was negligent in securing the premises during a concert and created an unreasonable risk of harm

that proximately caused the plain‘tiff’s .injury. Jd The court held that Section_15-78-60(20)
would not preclude the government entity' of liability for its own conduct. Id. at247. Similarly,

in the present cdse, Plaintiff alleges that the Commission, through one of its employees, was

negligent in failing to notify ‘Pl_aintiff of _the'hearing, which caused the Plaintiff injury in the ‘

amount of $22,446.44. The Commission should not be precluded from liability for its own
conduct/negllgence Wthh proxrmately caused injury to the Plaintiff.
Furthermore S. C Code Ann. sectlon 15 78-60(12) states that a govemmental entity is

not llable for a loss resultmg from certam events 1ncludmg “hcensmg powers or functions

including, but not limited to,-the issuance, denial, suspension, renewal, or revocation of or failure
C 1 4 i ) : .
or refusal to issue, deny, suspend, renew, or revoke any permit, license, certificate, approval,

registration, order, or similar authority except when the power or function is exercised in a

grossly negligent manner.” (emphasrs added) A potentlal injured thu'd -party may seek relief

under this exception. Chakrabartz v. City of Oran,c:ebur,q, 403 S.C. 308, 317, 743 SE.2d 109

(2013). Gross neghgence is deﬁned as “the 1ntent10nal conscious failure to do somethmg which

it is mcumbent upon one to do or the domg of a thmg intentionally that one ought not to do.” Id

citing Etheredge v. Richland Sch. Dist. One, 341S.C. 307, 310, 534 S E.2d 275 (2000). “Gross
negligence has also been defined as a relative term, and means the absence of care that is

necessary under the circumstances.” Id.
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Here, the Court asserts that the Commission is’ immune under section 15-78-60(2).

Although the exception relied on by the Court does not expresshly contain a gross negligence
standard, the court in Chakrgbarti held that when the exception of gross negligence applies to a
case, the gross negligence standard is read info any other applicable exceptions. Q at 319.

Therefore, this Court should have held section 15-78-60(12) is applicable to the current case,

which would extend the gross negligence standard td the additional exceptions relied on by the -

Commission. Id.

Tﬁe intentional conscious failure of the Commission is evidenced by its failure to
properly document fhe fee petition on four separate occasions; protect the Plaintiff’s lien, failure
to notify Plaintiff of the hearing, as well as the affidavit of .Virginia-Croéker, who was a South
Carolina Workers’ Compensation Commissioner for eight yeérs and the Judicial Director at the
Commission for an additional eight yearé. vThiszrepeated failure to propgrly secure the lien

coupled with the affidavit of a former Workers’ Compensation C_ommi'ssion. Employee

demonstrates the intentional conscious failure to do something which it is incumbent upon a -

government entity. Thus, the Court erred in dismissing this case.
| IV, CONCLUSION
This is a negligence case brought 'against the South Carolina Workérs’ Compeﬁsation
Commission for their failure to ﬁotify Plaintiff of the hearing and failuré to protect" Pléin’éiff’ s
lien. The circuitv court has propér jurisdiction fo hear this claim and the Commissién' is not
immune from liability under the South Carolina 'fort Claims Act. Accordingly, Plaintiff requests

the Court vacate its prior ruling and set this case for trial.
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June 7,2018, :
Surfside Beach, South Carolina

" KELAHER,; CONNELL & CONNOR, P.C.

s/Gene M. Connell, Jr.

Gene M. Connell, Jr. (S.C. Bar No. 1358)
The Courtyard, Suite 209 '

1500 U.S. Highway 17 North

Post Office Drawer 14547

Surfside Beach, South Carolina 29587-4547
(843) 238-5648 (phone) ’ ‘

(843) 238-5050 (facsimile)
geonnell@classactiaw.net

Attorney for Plaintiff
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STATE OF SOUTH CAROLINA - ..y~ IN THE COURT OF COMMON PLEAS

_ .South Carolina Workers™ Compcnsatlon ,

DEFENDAN T’S‘ MOTION TO DISMISS
Comm1ssmn i ‘ o

“Defendant.

: . . ) ) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY - .- ' : ) C/A No. 2017-CP-26-07775
Kelaher, Connell.& Connor, P.C., )
; ,
Plaintiff, ) ~ . DEFENDANT’S REPLY BRIEF
. ). IN OPPOSITION TO PLAINTIFF’S
Vs. - ) BRIEF ON RECONSIDERATION.
h ) OF THE ORDER GRANTING
)
)
).
)
)

Defendant, South Carolina Workers’ Compensation Commission, hereby submits this -

‘Reply Brief in Opposition to PlaintifPs Brief on Reconsideration of the Order Granting
Defendant’s Motion to Dismiss.

FACTS/PROCEDURAL BACKGROUND

On November 29 2017, Plamtlff ﬁled a Summons and Complamt in this Court, alleging
negligen_ce against the Defendant, South Carolina Workeré’ Compensation Commission_'for
failure to protect Plaintiff’s lien. In response, Defendant filed a Motion to Dismiss, requesting

that this action be dismissed on the grounds that the Circuit Court does not have jurisdiction to

hear this matter, and additiohally, the South Carolina Tort Claims Act (§15-78-10, et. seq.) '

'proﬁdes immunity to the Commission for such claims. Defendant submitted a Memorandum in

Support of its: Motion. [Exhibit A: Defendant’s Motion to- Dismiss and Supporting

Memorandum] On February 27, 2017, Plaintiff filed a Response Mémorandum. [Exhibit B: -

Plaintiff’s Response‘t‘o Defendant’s Motion to Dismiss]
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The motion was heard by the Honorable Benjamin H. Culbertson on March 1,2018, and

after listening to oral arguments, reviewing the memorandums, exhibits, and considering the law,

on April 9, 2018, Judge Culbertson signed an Order granting Defendant’s Motion to Dismiss.

[Exhibit C: Order Granting Defendant’s Motion to Dismiss] Plaintiff filed a Motion for
Reconsideration asking this Court to reconsider it’s ruling pursuant to Rule 59(e) of the South

Carolinia Rulés of Civil Procedure. [Exhibit D: PlaintifP's Notice of Motion and Motion for

Reconsideration] Defendant respo'nded and submitted a Response in Opposition on M?Y 2,2018,

~

arguing that the Court fully considered and ruled on all issu'eis Plaintiff raised in its Motion for
Reconsideration. [Exhibit E: Defendant’s Response in Opfosition to Plaintiff’g Motion f;r
Reconsideration]

Pursuant to Juc}g%: Culbertson’s request, on- June 3, ‘2018, P}aintiff_ filed a Brief on

Reconsideration of the Order Granting Defendant’s Motion to Dismiss, alleging the same

érguments in his previous memorandums that this Court has already ruled on. : [Exhibit F:

Plaintiffs Brief on Reconsideration of the Order Granting Defendgnt’s Motion to Dismiss]
Defendant submits this Response in Opposition and herein incorporates all arguments made in its

previous filings as attached hereto.

LEGAL STANDARD

Pursuant to South Carolina Rule of Civil Procedure 59(e), “a motion to alter or amend -

the judgment shall bé served not later than 10 days after rcceiét of wrjtten notice of the entry of
the order.” Motions made pursuant to Rule 59 are within the discretiqp of the Circuit C;Jui't.
Brinkley v. S.C. Dep't of Corr., 386 SC 182, 185,687 S.E.2d 54, 56 (Cﬁ App. 2009). “A p'arty
may Wish to file such a motion when she beligves the court has misunderstood, failed to fully

consider,.or perhaps _failéd to rule on an argument or issue, and the party wishes for the court to
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reconsider or rule on it. A party must file such a motion when an issue or argument has been

ralscd but not rulcd on, in order to p1esewe it for appellate LCVICW ” Elam v. S.C. Dep't of

Transp., 361 S.C. 9,24, 602 S. E. 2d 772, 780 (2004) see also Southeastern Housm;z Foundatlon

v. Smith, 380 S.C. 621, 670 S.E.2d 680 (Ct. App. 2008).
A motion to alter or amend a judgfneht may be granted; “(1) to accommodate an
intervening change in controlling law; (2) to account for new evidence not available at triél; or

(3) to correct a clear error of law or prevent manifest injustice » Hutchinson v. Staton, 994 F.2d

1076, 1081 (4th Clr 1993) Mere dlsagrccmcnt with how the law is apphcd does not support a

Rule 59(e) motlon McCall v. Wllhams 59 E. Supp 2d 556, 558 (D.S.C. 1999) Although “a

party usually is allowed to ask the court to recon31dcr 1ts decision even if it means rehashing all

- or part of an argument prevxously presented, » Elam V. S C.BOT, 361 S C.5, 21 602 SE.2d 772

(2004), a Rule 59(e) motion should not beﬁ uscd merely to repeat verbatim arguments previously

raised and rejected by ;;he Court. Sce Quali’cv Traﬂcr Prods, v. CSL Equip. Co., 349 S.C. 216,
221 (S.C. 2002) (ruling that a Rulc' 59(6) .I.hot‘ion which merely recited arguments .previoqsly
raised and previously ruled upon by fhe trigl court was not appropriate).

Here, Plaintiff’s motion fails to identify a_'changc in law, account for new evidence, or

correct a clear error of law. Instead, Plaintiff recites nearly verbatim the same arguments

presented in its previous written memorandums and oral arguments. Defendant has already-

addressed all issues raised by the Plaintiff i its written memorandums or oral arguments.
Furthermore, the Court has already fully considered and ruled on all of the issues that the

Plaintiff submits before the Court. Plaintiff merely attempts to rehash its same arguments and

attempts to re-litigate issues because the Court has ruled in favor of the Defendant. Therefore,
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because the Cbuft vprevioﬁsly considered and ruled on all of the issues raised by Plaintiff,

Defendant respectfully reQucsts Vthatvthe Court deny Plaintiff’s Motion for Reconsideration.

June 21,2018

Respectfully submltted

RICHARDSON, PLOWDEN & ROBINSON P.A.

s/ Chelsea Lane Monroe

Douglas Charles Baxter, Esquire, SC'Bar No. 6272

* Chelsea Lane Monroe, Esquire; SC Bar No. 102636

2103 Farlow Street, Myrtle Beach, SC 29577
Post Office Box 3646, Myrtle Beach, SC 29578
(843) 448-1008 Main; (843) 448-1533 Fax

.(843) 443-3580 DCB-Direct

(843) 443-3583 CLM-Direct .

. dbaxter@richardsonplowden.com

cmonroe@richardsonplowden.com

o South Carolina Workers’ Compensation Commission

J. Keith Roberts, Esquire, SC Bar No. 100735
1333 -Main St., Suite 500 - .
PO Box 1715

Columbia, SC 29202-1715

Attorneys for Defendant, South Carolina

‘Workers> Compensation Commission
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STATE OF SOUTH CAROLINA = - - IN THE COURT OF COMMON PLEAS
-FIFTEENTH JUDICIAL CIRCUIT.
COUNTY OF HORRY , - ' - C/A NO. 2017-CP-26-07775 -
Kelaher, Connell & Connor, P.C., :
Plaintiff,
vs. ~ AFFIDAVIT OF
VIRGINIA CROCKER

South Carolina Workers’ Compensation -
- Commission, .

vvvv\J\_/\_/v\/\./v‘ “

Defendant,

PERSONALLY APPEARED BEFORE ME, Virginia Crocker, who first being duly -

sworn, deposes and states as follows:

L. My name is Virginia Crocker and I cilrrénﬂy reside in Columbia, South Carolina.

2.

“the period 1984 to 1992. Thereafter, I served as Judicial Director at the South Carolina Workers® -

.Compensation Commission for another eight years. Tam currently a retired State employee.
3. I have been asked to review the claim of Kelaher, Connell & Connor, P.C. for
attorney’s fees which is currently pending against the South Carolina Workers’ Compensation

Commission.

C 4, " Thave reviewed a letter sub_mi-tt'ed: to me by Kelaher, Connell & Connor, P.'C. along

with documents concerning an attorney’s fee pétiﬁdn filed by them in the case of Bruce W. Nadolny

v. AVX Corporation and Liberty Mutual Insurance Co. (WCC File No. 0708860). The May 9,
2017 letter details that Kelaher, Connell & Connor,'P.C. filed the same fee petition with the

South Carolina Workers’ Compensation Commission on four separate occasions.
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5. Once the fee petitiori» was filed with the Commission, a Commission employee was

required to give notice of ény héaring to Kelaher, Conhcl] & Connor, P.C. South Carolina Workers’

Compensation Regulation 67-210 designates who the Commission_shéll .setve as does South

Carolina Regulation 67-211. Finélly, South Carolina Workers’ Compensation Regulation 67-213
directs how the Commission shall serve hearing notices. :(Scc 67-213(B). The Commission serves
hearing notices and Form 31, Review Hearing Notices, electronically or by deposit in the United
States Postal Service first class postage, addressed to the parties acéoraing to R. 67-210. Service is
deemed complete upon m’ail.ing‘.) | |
6. . Itisalso worth noting that all attorneys’ fees in workers compensation claims must
be approved by the Commission. See Réguié._tion 67-1202,’67—1203, 67-1204 and 67-1205.
| 7. = Itismy ﬁnders.tanding that Bruce Nadolny died and that his widow .was claiming
benefits. A hearing was set in 2016, but Kelaher, Connéll & Con'nor, P.C. was not notified of the

hearing despite the fact that the South Carolina Workers’ Compensation Commission was aware of

the lien on the proceeds: -

8. An Administrative Assistant of the South Carolina Workers’ Compensation

Commission made an error in failing to provide Kelaher; Cannell & Connor with notice of the

settlement hearing between Bruce Nadoiny and the AVX' Corporation. The Administrative

Assistant is required by the South Carolina Workers’ Compensation Commission regulations to |

notify all interested parties either by mail or electronically.

8. Itis my.Qpinion that this was really a mistake to attention to detail by a Commission
employee,
9. The South Carolina Workers’ Compensation Commission has original jurisdiction

of workers’ compensation claims in this state. The South Carolina Workers’ Compensation

Commission and its Commissioners do not have jurisdiction over torts claims committed by its

2
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e,

employees or staff. The question of whether an employee was hegligent in failing to send a notice -

to the Plaintiff is not the type of dispute that the South Carolina Worke\'rs’ Compensation »

Commi;s‘siion or any Commissioner would ever.hear. In my years on the Connnission and as the
Judicial Director, I am not aware of any case in which the South Carolina Workers’ Compe;lsation
Commission has heard a claim suph as this case. The sole issue here is the notiﬁcation by méil by
an employee to lthe.'?laintiff of é;he.a“r‘ing t_o approve benefits in a. case in which Plain’giff had

performed extensive work.

FURTHER AFFIANT SAYETH NOT.

SWORN AND SUBSCRIBED before me,

nia ro@
this 3 7\ _dayof EQ\OQM;AQF , 2018,

S 'iw‘faﬂa.fy‘-}’ublic fol South Carolina.

RO 00 KHee

‘My’Commissicn Expires: =13 -25
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Court of Common Pleas .
2017-CP-26-07775

State of South Carolina

County of Horry

Kelaher, Connell &
Connor, PC . - . - - S S S
: Transcript of Record
vVs. ,

South Carolina Workers'
Compensation Commission

e N N N e N a? -

~ March 1st, 2018
Conway, South Carolina

/

BEFORE:

Honorable Benjamin H. Culbertson, Judge.

' APPEARANCES: . - T

Gene M. Cofnell, Esq. -
Attorney for the Plaintiff

Douglas C. Béxter, Esd.
J. Keith Roberts, Esgq.
Attorneys for the Defendant

\

Teresa J. F. Bautz, RPR
Official Court Reporter
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NO. DESCRIPTION
No exhibits'submittedQ-

Exhibits'retained_by.C1erk of Court.
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(WHEREUPON, the hearing commenced at approximately
9. 4% am.) R L
THE COURT: A11 right. We'll skip on dowﬁ,
2017-CP-26-7775, Kelaher, Connell and Connor versus

‘South Carolina Workers' Compensation Commission.

According to my roster the matter is before the Court
on- a mofion to'q1émiss. If you wéu]d b1eése“g1ve fhe
court reporter your name énd who you rébresent.

MR. CONNELL: Your Honor, Gene‘Conne11,'represent
Kelaher Conhe11 énd Connof.

MR. BAXTER: Doug Baxter here on behalf of the

- South Carolina Workers' Compensatidn Commission.

MR. ROBERTS: And Keith Roberts here on behalf of
the Workers' Compensation Commission.
-THE COURT: A]]kright. Mr. Baxter and

Mr. Roberts, this is a defense motion. Who's going to

argue it?

MR. BAXTER: vYouf Honor, I w111'bevargu1ng it.

THE COURT: - Okay. o

MR. BAXTER: We have filed a.motion to dismjss
baséd upon a codp]e of grounds. We've“submitted a
memorandum in support of -- I don't know ﬁf,you've Hadv
an opportunity to review it or not;-but it's -- from
our standpoint it's relatively simple. First of:a11;

this‘case involves a lawsuit brought by‘KeTahef and
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Connell alleging that the_Commission fat]ed to give him
notice of a hearing whereby_the widow of a previoue
client of theirs requestedAa‘1ompfsomepeyment'as to
reﬁaining_disab111ty hehefits,'and_that they're
alleging that as a resQ]t ofnthat they were onab1e to
fully protect their lien for attorney s fees

The money was paid to the ‘widow of their client,
and she has moved to:Ca]1forn1a; And they ‘have an
order awerding them the,ettorney's fees, butlit's'my
understending thetjthe'ajlegattons are that it's now
going to be very:dtfttcuTt‘to co11ect.' And if they had
been given‘hotice df’thé hearihg;,then‘their_11en would
have been properly protected ' | |

They bring this 1awsu1t not 1ook1ng for any kind
of injunctive re]tef, it's notban appeal of an order.
They are suing for damages sayjng that'because of the
workers' compensatjon.fat11ng'to giVe<them notice,
féi]ing to properly protect their'11eh,ethat they have
been damaged in that'they --.1t's now going to be very
difficult to‘co11ect thetattorney‘s fees;

We'have filed a motioh.to-dﬁsmjss, first of all,
based upon ]ur1sd1ct1on "%heVTaw 1s‘c1ear’thet matters
involving the c1rcu1t court does not ‘have ]ur1sd1ct1on
over matters 1nvo1v1ng workers comp.' Any matters that

are contained within the,workers’ comp statute are in
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the‘exc1usﬁve jurisdﬁotion of the South Carolina
erkers' Compensation Commiesion} The only way it
would trigger the circuit court to have jurisdiction
would be 1if there was an appea1 of a ruling.

In this case they are not appeajtng‘the”ru11ng - -

THE COURT':FSo excuse me for 1nterrupt1ng, but
you re say1ng 1awsu1ts aga1nst the Commission is only
w1th1n the ]ur1sd1ct1on of the Comm1ss1on to decide?

MR. BAXTER Well, the quest1ons under the Act are
only w1th1n the ]ur1sd1ct1on And th1s is a -- this is
a -- they are say1ng we v1o1ated -= that we didn't
follow the procedure under the Act, and therefore they
want a circuit court to-etep in and say,‘you didn't do
it right under the Act. | |

 THE COURT' So who do you say is the proper forum

for them to get an answer to that quest1on7

MR. BAXTER. We11, the proper -- 1f there is an
issue with regards to‘avruTing or.with regards to -- it
would be.up to the Commtesion. I mean, here they're --
I don't think they are'-- they're‘eaying;.we're not
contesting the u1t1mate ru11ng we're ]ust contesting
the fact that ‘you d1dn t g1ve us proper notice.

NOw, and the - - so 1t s our pos1t1on is that the
c1rcu1t court does not have ]ur1sd1ct1on to come %-

bas1ca11y they are ask1ng you to ‘come in and tell the
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WOrkersf CpmpenSation Commissjon how they should do
things. | ‘ o o
o THE,COURva Wél1, no} I mean; i gﬁess the
qUestion'ﬁs}for the sake of argumént or viewing fhe
evidence in the 1ight most favorable to the Plaintiff,
they do have a c1a1m;51f you w111,.againSt'the'Wofkgrs‘
Compenéatioﬁ Cqmmiséipn. What is the proper foruml
where that is to be brought, éccordiﬁg to you? |
| MR.‘BAXTER: Well, as we'11Adjscuss here 1in a

minute, we don't think they have a claim. .

" THE COURT: I understand that. But for the sake
of argument, 1et's‘say they dq? |

MR._BAXTER: Well, it's not the circuit court. I

-mean, I thjnk if you 1ook at the law in South Carolina’

‘and‘the rulings, they are -- I mean, you could argue

that maybe the Supreme Court. But it's not in the
circuit court,
-1 mean, you don't_have jurisdiction. I mean, from

now Onvanybbdy cou1dAsay,}weT1;_I don't like what they -

did, so I'm just going to --.I'm going to sue the
Workers' Compehsétion Commission in circuit court. I
mean, this 1s hotva -- this 1is basica]1y'you failed to

give us notice, you failed to follow what we think

should haVe been the proper procedure. Now, they're --

you know,jwe're,disputing that.
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"But for burposes of this hearing we ére'cohceding.
everything in the claim asvfar as the facts.go. But
the circuit court does hot have jUrisdictibn fo step in
and play that role. And, yeah, ithay be»unfai}g but
thétfs what the law saysxf | |

THE COURT: So has there ever been a lawsuit
against the Soufh Carolina WQrkers' Combensation
Commissidn‘by an individual?

MR. BAXTER: There have been.

THE COURT: And what forum was that?
MR. BAXTER: Well, ones that -- there are -- I

don't think there have been any in state court, and

Keith can correct me on this, where they have sued for

damages. Now, again, théy are not coming in asking,

we're disputing or we'shou1d have béen given notice or

we want to set aside the order.' They are suing for

~damages. “I'm unaware of any state. circuit court

lTawsuits against the Commission seeking damages.

And bart of it is, this indicates where, well,
this issue has never -;-you know, our position is the
reason is you"don't:have jurisdictfbn to do that. You
don't have jurﬁsdicfﬁon to aWardAdémaQes égainst the
South_Cafo11na Wbrkers‘ Compensation Cpmmission.j

But there have not been -- there have been a

héndfu1 of cases in federal court where they have
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brought action. I'm aware of one. There's'been a
couple lTawsuits in'federa1Acourt seeking damages. And
the outcome of those were that_theﬁWorkers'
Compensation Commission enjoys‘immunity underlthe
Eleventh Amendment of the US Constitution and cannot be
sueo for damages. | _ |

THE COURT{ We11, that s a d1fferent argument
And that might be r1ght I don t know. But you're
say1ng that the state c1rcu1t court does not have
Jur1sd1ct1on to hear a 1awsu1t against the Comm1ss1on

Is there any appe11ate dec1s1on that aff1rms that?

Or is there anything that says you br]ng‘a 1awsu1t'

against'the Commission for damages you've got to bring
it in or1g1na1 ]ur1sd1ct1on of the Supreme Court,
federal court, state circuit court has no,]ur1sd1ctjon?

MR BAXTER: Well, Your Honor there have been a

‘number of cases 1in which there have been 1awsu1ts in

state court for various matters and dJsagreements, and‘
they're saying we want jtvheardlin'circuit court. "And
all of those -- and we haVe referenced and_cited those
cases where they have sa1d no. Anyth1ng confined.
within the. Act in any type of dispute within the Act 1s
the exclusive ]urtsdnct1on of the South Carolina
Workers' Compensation Commissionr |

And here they are saying, well, you didn't follow

-
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the'procedure as contained within the Act,'as'contained
within .the Administrative Procedures Act. So we --
it's our positibn that the circuit court does not have
jufisdictiqn ovér this kind of case. _

THE COURT: And I want to make sure I'm
understanding your argument. Your argument is that the
South Carolina Wofkérs' Compensation COmm%sSion has
exc1usiveljurisdiction to‘dec1de whether 1n-this’case
the-South Caro11hé Workers' Compensation Commissioh
foT1owed the proper‘procedufe?'

\ MR. BAXTERf And caused damages.

THE COURT: And caused damages.

MR. BAXTER: Right. o

'THE COURT:V So théy:have to’debide, it's a self --
you're saying'that they self-judge themse]vés. -Did we
follow the prOéeduhe; and do we owe them damagé§ for
not doing it? o | | | ; ( |

‘MR, BAXTER: Well, it would be.comparable to the
we're suing‘the-circu1t.coﬁrt. I mean, andxégéin,'it
is -- i understand what you're saying‘is} well, geé,
that seems unfair.  BUt that's what the law is.

 THE COURT: Okay. If that's the Taw.
MR. BAXTER: And sometimes it's not fair.
THE COURT: Well, and.I don't know, if the Taw

says that, if .- is there any appellate decision that
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says that's the law, or-is that just your
1ntefpretat10n of the South Carolina Workers'
Compensation Act? |
MR._BAXTER::iWefl,‘that's my 1nterprefation of the
Act. And thatfs_my'jnterpretation of appellate, Court
of Appeals and Supremé"Court cases saying any isSuéﬂ
arising out 6f'or‘1nvo1v1hg the Workers'-Coﬁpensafion'
Act are within-the‘jufisdiction of the South Carolina
Workers' Compensation Comhission. |

THE COURT: But did any of those cases involve

~lawsuits against the South Carolina Workers

Compensation Commissjon?;

MR. BAXTER; Not . that I'm awére of.

THEICOURT:‘ Okay. - - |

MR. BAXTER: . Ahd} again, there are nbne;

- THE COURT:“A1T-fight., |

.MR;'BAXTER:; i mean, and that would supéort our
positibn. HWe'think‘that»the fact that there are none
suppdrfs that. | b. |

THE COURT: Okay.

MR. BAXTER:‘,Yeah, fhis isn't a.case,_youvknow,
where it's a -- so, that's the first one. And, again,
this is the -- the .money, the éttorney's'fees were owed
by the claimant and/or_ﬁhe insurance company, the,

carrier.. Their damages are that we didn't get paid Qr
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it's going to be difficult for us to get paid by
someone else. .

| THE COURT: 'fhey are saying that these people owed
them'money} fhéy'ﬁad a lien against these‘proceeds - -

' MR. BAXTER: - Right.

‘WTHE‘éOURT: '-- that there is a notice fequirément
under‘the Act, and the purpose of that notice
requirement is éo'that'they‘can come 1in and protect
their lien and that they didn't get noticed?

MR. BAXTER: Right. |

THEAQOURT: Okay.

MR. BAXTER: ~And, Your Honor, it would be
compérab1e.td,'you know, there is a minof sett]ement
here, and somé.1awyer Was representing them was
relieved of counsel, they still have a lien against

that. They éreTSaying,'we11, gee; the Court didn't

notify us of this hearing, and they gave the check to

the P]éintiff.' And if we had been -- if we'd have
known about‘the.hearing, we'coujd have been there, and
we cou]d have somehow gotfen some of that money. Now
we have to sue.the Plaintiff to get our money. And so
we're going to sue.the Cour% because we d1dn't collect’
our attofney's.fees.

THE‘QOURTE "Well, they would be suing the Clerk of

Court or whoever was supposed to give them notice that
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they didn;t>give them notice. ° o

MR. BAXTER Right. But, again, if you 1ook at
the . 1aw, I ve seen that happen and they re nu11
1aWsutts because -- and,that gets to the second part.
In their petition they raise; I mean, their memorandum
in oppositjon which we don't think it's time, but.
again, consider that as much as you want, 1t.doesn't
affect our argument |

The ;— they areuraising dUe process which we don't

-th1nk th1s is a due process s1tuat1on because that S

{| when the State takes something from them. In this case

we didn‘ttsay, you can't get attorney's fees, you can't
get paid:'hIt's just more difficult for them to co11ect
it. So it's not'a -- they've not -- we have not taken

a property rtght from them whjch triggers due process.

They are just saytng,,we11 4we shou1d‘get notice of the
heartng, and therefore that E due process

I mean, that's k1nd of b]urr1ng the 11nes I

mean, it sounds good when you say it, but ‘really due

process under the state and federal constitution talks
about when the State can't -- State action to deprive

someone of a-property 1nterest they have to have --

,there has to be proper process to protect that That s

not what happened here we d1dn t take anyth1ng - We're-

just saying, you know we re going to have a d1ff1cu1t

13
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time Co]]ecfing our mbney from our é]ient aé a result
of this. .. | |
f_And}'ﬁh féct, the dtherlrééson'is the -- as
1ndicéted, and we, you'know; quoted those cases about
the -- where they were sued in federal court. The
Staté.actqrs still enjoy, or state agencies, the State
of South Caré]ﬁna7C1rbu1trCoUrt, aré prbtected byAthe
E1eventh'Amendment whiéh says you cannot be sued. So
the{detH Cato11né WOrkers'TCompensafion-Cannot»be-sued

for federal claims including due process because of

eleventh.-- the E1événtthmendment immunity enjdyéd by
the State. o .
Second of all, and we quote this, under thé -~ 1if

you're going to bring a 1awsu1t.f0r damages, you got to
do it oné of tWo ways, égaﬁh,:a‘state agéhcy.7 One
wbu]d be év1983 éction fd; federal c1a1ms. And as
1ﬁdicatea ear]ier;ﬁwevaré protected by the Eleventh
Amendmenfhimmunity.' |

Andusecond of a11;:1f you're going to do'it,'you'd

brihg‘it under the-Tort Claims Act. And as Your Honor

is aware,,fhe Section 15-78-60 sets out those instances

wherein the immunity enjoyed by the State have not been
waived. tAhd specifica11y'there'1s section two, which
is administrative action or inaction of a legislative

judicial or quasi judicial nature.
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A Ahd three; execution, enforcement, implementation
of the order’s been to court or execution, enforcement,
efcetera? etcetera; clearly gﬁvjng‘notipe by a Cquft or
judjciéiljfvor_qua31 judic1aJ égency ﬁs thhin the
exceptions to {he’waiver'of immunity. ;And'therefare;
we, the South Caro11na.WOrkers'“CQﬁpehsatioﬁ, cannot be
sued for faijing_to(gﬁve'notice of’é hearing. -

Just Tike I don'f think a circuﬁf court could be
sued'for fai]ing'to‘giye notice now for money. ‘I mean,

you can come in and say, well, I want to set aside the

judgment, or I want the -- .you know} ivwasn't given

propér notfce;‘therefqre_I‘mlcontesting the ruling.
But you can't sue for damages} ~Just Tike the example I
gave, I don't think you can sue the Clerk of Court and

say, well, you didn't'giye me notice, and therefore,

I've now'got a difficult time, because they would be

protected under the 15-78-60.

“So we think éither,_A, you‘don;t have jurisdiction
to heér'itﬁA‘If you do havévjurisdiction because this
is a_p]aim_for mohetary damages; theh_thé Workers.'
Compehéatfon'Cohm%Ssion has 1hmunjty unaer both the US
Consfitution as-well as under the forf Claims Act.

'THE COURT: AT11 right. Mr. Connell.

MRL CONNELL: Your Honor; Iitfle bit of a

background. I represented Mr. Donnelly for
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approximateﬁy six years fn this workers' compensation
claim. Andsit was mediated before a former
commissipher and a settiemenf was'agreed to. And
Mr.»Donhé]]y decided that he did“no{‘waht to go
rorward. 'So I did what the Acf“provjded; I filed a fee
petition: Ahdinot ohe fee petTtion eI'filed four
separate fee pefitions because the Comm1ss1on kept
askingrme to file them again and again and again. “And
you'll see that in the memorandum. ’

And after f111ng the feur'fee petitions, I heard
noth1ng for approx1mate1y a year and a half unt11 I
1earned that the Comm1ss1on had ‘had a hear1ng, the
gentleman had djed and his w1dow had -gotten the money
and moved to California. And so, Your. Honor, I view
this case to be a simp1e tort claims case, South
Carolina tort claims case, 1{ke any other governmenta1
agency. N

I have an aff1dav1t from a former commissioner
which is attached to the mot1on that says simply, this
was a neg11gent act, a clerical neg11gence act. It was
not a judfcia] act, it was not a legislative act. It
was a hﬁstake thaf_was made by the, if you would for
want of a better'wordb the clerk ef the_Workers'}
Compensat1on Comm1ss1on |

~ THE COURT: So how is it not proh1b1ted by
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'15—78—62,'administrativeaaction of:a quasi judicial

nature? v » _
MR. CONNELL: .Well, if you Tlook -at Ms. Crocker's
affidavit, sheAsaid that.was not a judici31 aot;~'It
was just a clerical aoti It was.not - -
THE COURT: It'e an administrative act where
you 've got to send out a notice

MR. CONNELL: If you 1ook at. the case law that s

been cited, there's a case from Orangeburg County about.

a licensing and permit'issue, and it says that's a jury
issue. And so, Your Honor, we argue that this is a

motion to dismiss, and all inferences must be in favor.

‘of the non-moving party. ' And the question here is --

not the ultimate question, but have I stated enough
facts to have a oause‘of action against the WOrkefs‘
Compensation'CommiSsion,

And we argue, Your Honor that hased upon the case

“law from Orangeburg that I've Cited in my brief and

Ms. Crocker's affidaVit which c]eariy sets out what
happened in this case, ,and_how they -- what they‘did
was fail to notify us. | | |

And then the fina1 thing I would notice, Your
Honor, this is interesting, after the lawsuit was fi1ed
and itiwae -- it had'pfobab1y_been four or five months,

then I get.an order from the Workers' Compensation
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Commission'appfoving;the attorney's fee. 0Of course
that was way after they should have given me notice and
way after the monigs were paid to the widow and moved
to California.

So,'Your'Honoﬁ, I argue fhat under the motion to
dismiss standard that we haVe‘showh'enough,,more than
enough to have a capse of action against them at this
point. fhankaou,'Your Honor.

THEjCOURT:' ATl right. Anything in reply?

MR. BAXTERf\AYour Honor, just a couple pf things:'
It kihd of gdt -- the caée, jusf so‘you.understénd --
it got,éfdeways_becéusé Mrﬂ'ponne1T did not ‘want a --
dfdn'f want a hearing on the attorney's fees unt%]
there was a,_Tatér on, I;m assuming, a lump sum |
payment. So‘it'wasn't -- it wasn't your norma],‘you
know, fhié'is whatAwe a1Ways do. .If'was a little bit
differeht. | |

Ms; Croékér is also, she's not currently employed,
she was formerly empioyed or affiliated with the
Commission. But, égéih,'clear1y,the case he cites, the
Orangebﬁrglcasé, 1ny01yes a situation where thé State
actua]]y'wenf in and took something or depriving fhem
of a‘prdpérty right dr 1ntere§t. It has to do with a
licensing situation which is different.

I don't know, you know, giving notice and filing

18
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and thingé like that, if that's hot an administrative
action or inaction of a 1¢giélat1Ve judicial or quasi
judicial nature, I donft know what is.

THE COURT: A11 right.

MR. BAXTER: I_meah, cjear]y,_that is cohtehp]ated_
and clearly the -- you kﬁow, right, wrong, fair or
unfair, the -- yoﬁ know, without the Tort Claims Act we
could not be.sued; period. We can only be sued because
the T§rtVC1a1ms Act aT]oWs,hs to be sued. And if
youérenéuiﬁg us undgf the~Tort‘C1éims.ActJ then,wé're
still protected by that particular provision Withx
the —-:there héé not beéq a waiver of immunity as to
admihfstrétive'action'dr inaction of a legislative
judicial or quasi'jud1§1a1 nature.

And as faf as the facts of what happened or
whatever, you know, if's interesting and you could
point fingers, and maybe somebody did screw up or
didn't screw up, none of that matters because we are
either, A, . you don't have jUrisdiction. If you do have
jurisdiction, we're protected uﬁder the workers'
comp -- I mean, excuse me.

THE CQURT} Okay. o

MR. BAXTER: Under the Tort Claims Act.

 THEvCOURT: A11 right.‘>Mf. Baxley [éic], it you

would prepare the order, Iﬂm going to grant the motion.
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I think the Court does have jurisdictiont I don't
f011ow-your argument that the w0rkerst comp has
exclusive jurisdiction to. decide whether or not they
did anything improper and wnether or not they have
advantages. |
But I do think theiTort'C]aims Aot epecifica11y
exc1udes government.entity‘is not 1iable for any 1oesh
resu1t1ng from administrative act1on or 1nact1on | And
I think-this was they werevsupposed to send notice,
they didn't send notice, \thatfs an'administratiye
inaction by a quas1 ]ud1c1a1 nature |
So I think that it follows under the Tort Claims
Act, exclus1on or 1mmun1ty. ‘So that.s the reason for
my ruling. ATl right.
| Now, having said that, I don't know what posture
this is going to go. Do you want me to~grant it on
jurisdiptioha] 1ssues; sojif you appeal it then that
issue can be.dectded as well?
:MR. CONNELL: Yes, str.
THE COURT: A1l right.
MR. CONNELL: I would. . |
' THE COURT:, We1]; thenjvratner than that, 1etfs go
ahead. And'then I'11.say,.put it in there the same
th1ng you want, that I don't have juriédiction based

upon your arguments and your grounds. That way you can
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appeal both issues. Rather than having it go up, come

back, go back up on anofher issue, We'll just go ahead
and I'11 rule that way on both issues. That way you-
can address both issues.

MR. CONNELL: Can I also ask for a ruling on the

‘standard for a motion to dismiss, you know, all the --

the complaint is supposed to be 1in thet11ght most
reasonable to the P]ainfiff. | |
| THE COURT: Yeah.
MR. CONNELL: So_I need some ruling on that also.
THE COURT: Right, right. And, I mean, to me, I
gﬁess my intérpfetation is this is an administrative
action by é quasi judicjai -;'or it's an adminjstrativé
inaction by a-quasi judicia1'agency."Administrative1y
they are to notify all partieé'of a hearing. They
didn't do 1it. ‘So‘that's»an}administrative inaction.by
the Workers' Compensétion Commissjon. |
~ And 1t.just.seems wrohé, I égfee with you,'but‘
South Carolina Tort‘C]aimsbAct'says that they are not
Tiable for any loss resulting from.that inaction. So
all right? v |
MR.‘BAXTER; And 1'11 include the 1anguage'ﬁn;the
order for thé{'as well. | |
THE COURT: Okay. Thank you.
- MR. BAXTER: Thank you.
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(WHEREUPON, the héaring concluded at approX1mate1y

10:04 a.m.)

(End of Transcript of Record)
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ATTORNEYS AT Law
Sure 209-
Trr COURTYARD '
1500 U.S. HicawAY 17 NORTH
P.O. DraWER 14547
SURFSIDE BEACH, SOUTH CAROLINA 29587

KELAHER, CONNELL & CONNOR, PC

Epwaxp T. KELAHER* , :
Gene M. CONNELL, JR. - . . ‘ : Area Cope 843
L. SioNEY CONNOR, IV R o o ' 238-5648

Lisa Poe DAVIS - o - _ Rax: 238-5050

* OF COUNSEL ) ) Aug'ust 29, 20].2

ClaJmSDepartmcni

S. C. Workers' Compensation Commission.
Post Office Box 1715 -

Columbia, SC 29202~ 1715

Re: . Brucé W. Nadolny v. AVX Corpora‘uon and L1befcy Mutual Insurance Co.
‘WCC File No. 0708860
Our File No. 2007-0332C

Dear Sir ox Madam

Enclosed plcase find an augmal and two copies of the followmg documents for filing in the
above-referenced case: :

e -Order Relieving Counsel
» Form 61 Attomey Fee Petition
e Motion for Attorney Fees o
s Affidavit of Gene M. Connell, Jr.
o Cost Statement. '
e Proof of Se:rvwe

I also enclose a check in the amount of $25 00 for the filing fee. Please file the documents
and set a hearing on the aftorney fees at your convenience. Please also retum a filed copy of the
documents to this ofﬁce in the se}f-addxessed stamped envelope enclosed for your convenience. -

I am, by copy of this letter, serving a copy o Roy A. Howell, 11T, attomey for the
Employer/Camer and on Bruce W. Nado]ny

GMC,Jr.:sm
Enclosures

ccwlenc.:  Roy A. Howell, I, Esquire
B Mr. Bruce A. Nadolny '
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BEFORE THE SOU’I‘H CAROLINA WORICERS’ COMPENSATION COMMISSION.

| W.C.C.FILE NO.: 0708360

Bmcé W. Nadolny, ' g
Employee/Claimant,

vs.
ORDER RELIEVING COUNSEL

AVX Corboraﬁon,
| Employer,
and
Liberty Mutual Insurance Co.,

Carrier, -

)
)
)
)
)
)
)
)
)
)
)
)
)
)
Defendants )
)
)

)

THIS MATIER COMES BEFORE THE COURT :based on the Employee/Clalmant’s
request that Gene M Connell, Jr. be relieved as counsel Furlhcr Attomey Connell has advised the
Court that he will file a claim for attomey’s fees for the work he has: ddnc in‘this matter.
. Accordingly | .

ITIS ORDERED that Gené M. Conunell, Jr. be relieved as counsel.

AND IT IS SO ORDERED.
" ‘South Carolina Workers’ Compensation Comrrﬁséion
L2012 .
., South Carolina.
WE CONSENT‘

=) ﬂ&&

Bruce Nadolny = (BAe M. (onnell, Jr. 0




WCC File #: 0708860
* Carrier File #: _WE550-567678

th Casolina Workers” Cempensation
_nmission C

3 Main Street, Suite 500 Carrier Code #:

- Office Box 1715 . . .

- " Employer FEIN #:

\mbia, South Carolina 29202-1715 ployer FEIN #

-737-5723 '

imant's Name: Bruce W. Nadolny Employer's Name: AVX Cosporation

dress: 613 Mammie Drive "*Address: PO Box 867

y: _ Myrtle Beach e SC Zp: o588 Cly: MyMeeach | Swte: SC 7 29578
me Phone: (843 ) 293 -864% Work Phon_é: « )y - Insurance Carrier:  Liberty Mutual Insurance Co.

zparer’s Name: Gene M. Connell, Jr. Law Firm:  Kelaher, Connell & Connor, PC Preparer’s Phone #: (843) 238 - 5648

e Attorney Was Hired: 07/31/07

_Date of Injury: _06/30/07

apensation Rate: o . Does this conclude the case? . OYes W No-

: ASE. CHECK AND COMPLETE ONLY oNE: (A, B,CorD)

A. R.67-1205C does not apply to the fads of thiscase.* A % fee of the award or settlement (excluding medical costs) and the costs of this action, as
wn by the attached Setlement of Costs, are requested for approval. ' :

-Is requested for épproval based on the following:

B. The subsection of R. 67-1205C applicable to this daim is (C) (). A fee of 3
Date of first impairment rating or offer of setflernent:. . _
Impalrment Rating given and/for Setlement amount offéred prior to date attorney hired:

Impairment Rating given and/for Settlement amount offéred after date attorney hired:

Authorized Health Care Provider’s Name:

C. Admitted Death Claim - $2,500.  ~ [1D. Admitted Lifetime Compensation Claim - $2,sbo.. )

e

- ) ' Surhfnary .
:ertify that this form and the attached Statement of Costs are :
curate. /7. y Total Amount of , * $120,000.00
: Compensation .
Atorney’s Fee ) 4 20,000.00
torney for the Clalfaant - R , .
' : : " Costs - L $2,446.44
N -29 -/ 2/ | o L ' |
S : Total Fees and Costs : ‘ $ 22446.44
Client Will Receive’ - ' $

agree to pay my attorney the fee and costs stated. I understand the fee and costs are paid out of my compensation and I understand how
juch money I will receive after I pay my attormey. . . : v .

ient Date

Statement of Costs must be attached before costs may be appraved. File this form in duplicate with the Claims Department. Endose a seif-addressed,
amped envelope.- For further information, refer to R.67-1203, R.67-1204, R.67-1205, R.67-1206 and Rule 1.5(a), RPC Rule 407, SCACR. ’

. -85 \
WCC Form # 61 . a4 . ' ATTORNEY FEE PETITION



" BEFORE THE
SOUTH CAROL]NA WORI@RS' COMPENSATION COMIV{ISSION

W C.C. FILE NO. (708860
.Bruce 'W. Nadolny, :
Ep:pldy ee/C]aimz'int,
vS. |
~ AVX Corporation, ‘ N _ 8
: - MOTION FOR AT}(‘ORNEY FEESS
and
| Liberty Mutunal Insarance Co.,
Carxier, | B

)
)

)

)

)

)

)
Employer, , . . )
)

)

)

)

)

)

)

)

Defendants.
. . J

YOU WILL PLEASE TAKE NOT.ICE the unders1gned moves the Cowrt to approve
attorney’s fees pursuant to. the Form 61 and ’thc attached Aﬁdavfc along Wlth the costs in the

amouﬁt of $2,446.44.

GeneM Comn 11

1500 U.S. High 17 No
The Courtyard, Suite 209
P.0O. Drawer 14547 ,
Surfside Beach, SC 29587
(843) 238-5648 '

~ Attorney for Claimant

Angust’28, 2012
Surfside Beach, South Carohna

- 86



BEFORE THE
SOUTH CAROL]NA WORKERS' CON[PENSATION COMMISSION

W.C.C. FILE NO. 0708860 »

Bruce W. N adolny,
.E‘ml;loyee/ Ciaimant, :
vS. |

AFFIDAVIT OF
GENE M. CONNELL, JR.

AVX Cofporaﬁon,
Empléy’ér
a.n-d
Eib erty Mu‘t’nal Ihéufance Co.,, -
| Ca‘l"rier, |

Defendants.

PERSONALLY APPEARED BEFORE ME, Gene M. Conne]l Jr., who, bemg duly swom,
deposes and states as fo]lows

1. My name is Gene M. Conne]l Jr. and I was the attorney for the Plaintiff in the -
above captloned matter until Iwas dlschaxged by “him on August 8 2012,

2. I was blred by Bruce Nadolny after he was involved in an aCCidel.lF on July 31,
2007. | |

3. Mr. Nadohly had a severe bilateral crush 1 mJury to hlS arms.

4. My representahon mclﬁdes s;veral hearings before thc South Caxo]ma Workers®
Compensation Commission regarding ho_me modlﬁcatmns which were settled for $35,000.00
(Thirty Five Thousand Dollars). | |

5. I have attended two deposmons of him and the ﬁle contains apprommately 3000

‘pages of medical records. ‘

87




6. 1 convinced Mr. Nado]n§ to have . d ﬁediaﬁdn with a former workers’
compensation copymissioner, Tom Mazchant.

7. At the media’tion, the cladmant was oﬁeredSlZ0,000.00 (One ﬁundred Twenty |
Thousand Doﬂars) plus a Medicare Set Aside Trust which was refused by hlm.

8. Ihave eontmued to assist Mr. Nadolny with bis ongomg medlcal treatment. Iwas '

mfonned by Defendant s counsel that they were. gomg to send Mr. Nadolny to Broolcs

. Rehabilitation in Florida. Mr Nado]ny first Iefused and then said he would go. I was ﬁred the

next day for the second time smce July2012.

9. | I request thai the court award me $20, 000 (Twenty thousand dnllars) m attomey s
fees plus costs of $2,446. 44 (Two thousand four hundred forty six and 44/100 dollars) the costs
of medla’ﬁon, medlcal records, and filing fees. A cost statement is attached |

| 10. The fe_ques,ted fee is much less than the fee agl‘eement of 3313 percent because I
believe Mr. Nadonh} will- need another attorney to help him settle this claim and I want to do
everything for his best interest. - - o -' : N -

11. .1 have spent countless hours talkmg to MI Nadolny, defen@se counsel_ and the

insurer. 1believe the fee of $20 000.00 is very reasonable n hght of the extraordinary amount of

work performed on this case by me.

12.  Further the Affiant sayeth not:

- "/’

/
o ‘ 7
Gene M. Connell, Ir.\/ U

SWORN TO BEFWIS . |
29 dayof : ,2012

[

OTARY PUBLMR SOUTH CAROLINA
MY COMMISSION EXPIRES: 5 //&9 -/

88



08/02/2012 Tabs3 Detail Work-In-Process Report Page: 1
Kelaher, Connell & Contior, P.C.
ary Timckeeper: 5 Gene M. Connetl, Jr., Esquire . ‘
RO Na 0| BB aCT SN L TN NadoyiBuce Contact: Bruce Nadalny
X - ’ Business: 902-1976
ry Timekeeper: 5 GMC Category: 3 WORKERS COMPENSATION - Home: 283-8649
wary Timekeeper: { ETK Draft Template: - 00000001 * RaleCode: . Mobifz: 802-0808
ating Timekeeper: 4 ETK FinolTemplate: 00000001  Dale Opeped:  0S/25/2007 .
. sus Balance: 0.00 o . .
> - N
HTBR . Rours Rours Wrile-Up! Write-Upl ~ ’
. Tmkr Cal S P X C G Tcode Ref# Rale Unils Worked to Bl Down Hrs Amount Down Amt Descriplion
nces " :
21/2008 5 GMC A 2 1. : 38.89 . STRAND REGIONAL SPECIALTY
. - ASSOCIATES LLC FOR MEDICAL
. . RECORDS
1202008 5 GMC A 2z 2 17.60 STRAND REGIONAL SPECIALTY
. ASSOCIATES LLC FOR MEDICAL
. . . i ‘ ..+ RECORDS .
14272009 5 GMC A 22 3 . . . 25.00 S.C. WORKERS COMPENSATION
. . N . COMMISSION FOR FILING FEE
1912009 5 GhMC A 22 4 50,00 STRAND REGIONAL SPECIALTY
: ’ ASSOCIATES LLC FOR MEDICAL
. RECORDS ’ .
B0/2008 5 GMC A 22 5 A - 144.00 Stenotype Reporting Service; LLC FOR
. o DEPOSITION
142009 § GMC A 22 6 42.75 FLOWERS & ASSOCIATES FOR
. e - TRANSCRIPT :
{10£2008 5 GMC A 22 7 4977 Healthport FOR MEDICAL RECORDS
11502009 5 GMC A 22, 8 . 25.00 . :5.C. WORKERS COMPENSATION
3 COMMISSION FOR FILING FEE .
13072010 5 GMC A 22 9 15.00 GRAND STRAND UROCLOGY FOR MED|CAL
: : RECORDS ) .
/30{2010 -~ 5 GMC A 22 0 . 18.00 STRAND REGIONAL SPECIALTY
. . ASSOCIATES LLC FOR MEDICAL
‘RECORBS
12812014 5 GMC A 22 11 38.08 ' (859.00) TRASK & HOWELL, LLC for coples
10472011 5 GMC A 2 12 167.50 (34.00) Vediext Corpurate Services, Int. for
X transcript’ . ”
nzizoi 5 GMC A 2 {6475 {34.00) Veritext Corporate Services, Inc. FOR
L TRANSCRIPT
V2412011 5 GMC A 22 16 ' 4,625.00 (824.00) MARCHANT SOLUTIONS FOI
MEDIATION .
Y27/2012 5 GMC A 3 17 25.00 - §.6. WORKERS COMPENSATION '
L COMMISSION FOR FILING FEE
| Bilable Advances
\
. Advances: 244644 .
N ’ Total WIP: 2,446.44 Balance Due: - 0.00 Total: 2,446.44 .
AIR: 930 3%-60 61-90 91120 . 121-180 131+
0,00 0.00 0.00 0.00 0.00 0.00 :



BEFORE THE
- SOUTH CAROL!NA WORKERS> COMPENSATION COMMISSION

W.C.C.FILE NO. 0708860

Bruce W. Nadolny,

Caryier,
Defendants

BOEE

, _ )
* Bmployee/Claimant, )
. )
vs. ) -

) PROOF OF SERVICE .
AVX Corporation, )
Employer, )
)
and )
. ’ - ‘ » )
Liberty Mutual Insurance Co., )
' )
)
)

PERSONALLY" appeexed before me, Shelia Y. Mc(ﬁlmbee who being duly swom, deposes
and says that she is an employee of Kelaber, Connell & Connor P. C., Attomeys at Law, and that |
she has mailed, on the date set forth below, a copy of the document descnbed below, in the above
entitled action to the following with proper postage affixed thereto: ’

Roy A. Howell, IIT, Esquire Bruce A. Nadolny

Trask & Howell, LL.C. = - ' 1613 Mammie Drive
P.O. Box 2167 » Myrtle’.Beach, SC 29588

Mt. Pleasant, SC 29465

DOCUMENTS:  Order Relieving Counsel; Form 61 Attomey Fee Petition; Motion for |
Attomey Fees; Affidavit of Gene M. Connell, Jr.; Cost Statement.

DATE: August 30, 2012

\&Z{L/uéﬁ/u%/ (i/)/\(./m,ca4

/' Shelia Y. Mo

WORN AND SUBSCRIBED before me,
this 30 day of August, 2012.

Notary Public for South Carohn < 90
My Commission Bxpires: A3~/ fi




Epwarp T. KELAHER*
GeNE M. CONNELL, JR.
L. SoNEY CONNOR, IV
LisA POE Davis

* OF COUNSEL

KeraHER, CONNELL & CONNOR, P.C.
ATTORNEYS AT LAW .
SUTE209 - .
THE COURTYARD
1500 U.S. BIGHWAY 17 NORTH _
" P.O. DRAWER 14547 .
SURFSIDE BEACH, SOUTH CAROLINA 29587 -

Area CODE 843

‘ 238-5648
o o Fax: 238-5050
September 11, 2012 '

Claims Department o

S. C. Workers' Compensation Commission
Post Office Box 1715

Columbla, SC 29202-1715

Re: Bruce W. Nadolny v. AVX Corporauon and Liberty Mutual Insurance Co.
WCC File No. 0708860.
Our File No. 2007-0332C

Dear Sir or Madam:

" Enclosed please find an ongmal and two’ COplCS of the fo]lowmg documents for ﬁlmg il the
above-referenced case:

Order Relieving Counsel

Form 61 Attomey Fee Petition
Motion for Attomey Fees
Affidavit of Gene M. Connell Jr.
Cost Statement.

Proof of Service

I also enclpse a check in the amount of $25 .00 for the filing fee. Please file the docum‘ents’_ ‘
and set a hearing on the attormey fees at your convenience. Please also retumn a filed copy of the
documents to this ofﬁce in the se]f-addressed, stamped envelope enclosed for your convenience.

I am, by copy of this letter serving a copy on Roy A. Howell, I[[ attorney for the
Employer/Carner and on Bruce W. Nadolny. .

GMC,Jr.:sm
Enclosures .

cc wienc.:

Smcerely yours,

Roy A Howell ]I[ Bsquire
M. Bruce W. Nado]ny (Via Certhﬁfd Mall)



BEFORE THE SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION

" W.C.C. FILE NO.: 0708860

Bruce W. Nadolny, . )
Employee/Claimant, )
A Y.
Vs. ) ‘ - ‘
: ) . ORDERRELIEVING COUNSEL
AVX Corporation, ) '
)
Employer, )
)
T e e u_and . el = ). T - o a -
o )
Liberty Mutual Insurance Co., )
| )
Carrier, )
Defendants ) )
)
)
)

THIS MATTER COMES BEFORE THE COURT based on the Employee/Clai;nant’s
request that Gene M. Connell,. Jr. be relieved as counsel. Further, Atforney Connell has advised the
Court that he will file a clgim for.attc);mey’s fees for the work he hasl'done in this matter.
Accordingly

-, ITIS ORDERED that Gene M. Connell, Jr. be relieved as cmimsel.

AND IT IS SO ORDERED.

South Carolina Workers” Compensation Commission

,2012
. South Carolina. .

'WE CONSENT:

" Bruce Nadolny = Gen884 Connell, Jr. / /




WCC File #: 0708860

uth Carolina Workers” Compensation

. . Carrier File #: WC550-567678
mmission

33 -Main Street, Suite 500 Carrier Code #:

st Office Box 1715 " Employer FEIN #: -

lumbia, South Carolina 29202 1715

3-737-5723 - . [

faimant's Name: Bruce W. Nadolny L _ Empldyer's Name:  AVX Corporation

ddress; 613 Mammie Drive ' - - Address: PO Box 867

ity: Myrtle Beach State: _SC _ Zip: 29588 th: Myrtle Beach - : State: SC  Zip: 29578
ome Phone:  (843) 293 - 8649 Work Phone:  ( ) - Insurance Camier:  Liberty Mutual Insurance Co.

reparer’s Name: Gene M. Connell, Jr. - Law Firm:  Kelaher, Connell & Connor, PC Preparer’s Phone #: (843) 238 - 5648

te Attorney Was Hired: _07/31/07 o N Date of Injury: _06/30/07

mpensation Rate: . A " . -Does this conclude the case? Oyes XNo

EASE CHECK AND COMPLETE ONLY ONE: (A, B, C or D)

A. R.67-1205C does not apply to the facts of this case. A
>wn by the attached Settlement of Costs, are requested for approval.

% fee of the award or settlement (excluding medical costs) and the costs of this actlon as

B. The subsection of R. 67-1205C applicable to this claim is (C) ( ). Afeeof$_ is requested for approval based on the following:

Date of first impairment rating or offer of settiement:.

Irﬁpairment Rating givén and/or Settlement amount offéred prior to date attorney hired:

Impairment Rating given and/or Settlement amount offered after date attomey hired:

Authorized Health Care Provider's Name:

| C. Admitted Death Claim - $2,500. o [0 D Admitted Lifetime Compensation Claim - $2,500.
. 5 o Summary
sertify that this form and the attached Statement of Costs are - i T
curate. Total Amount of _ ) . $ 120,000.00
Compensation
7 : " Attorney’s Fee - $ 20,000.00

‘omey for the Claifaant” W o ‘ . . _

S o . . Costs - $ 2,446.44
te ' o Ce ; . Total Fees and Costs . $ 22,446.44

Client Will Receive i $

igree to pay my attorney the fee and costs stated. I understand the fee and costs are paid out of my compensation and I understand how
uch money I will receive after I pay my attorney. .

.«

ent _ : " Date

Statement of Costs must be attached before costs may be approved. File this foml'in duplicate with the Caims Department. Enclose a self-addressed,
ymped envelope. For further information, refer to R.67-1203, R.67-1204, R.67-1205, R.67-1206 and Rule 1.5(a), RPC Rule 407, SCACR,

Ymrsimad 7IN0O

NCCForm #61 - 6193 | , 'ATTORNEY FEE PETITION



o ) _ BEFORETHE |
" SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION -

W.C.C. FILE NO. 0708860

Bruce W. Nadolny, o

Emplosfee/Claimant‘, N

| Vvs. o

AVX Corporation, .

o ~ MOTION FOR ATT ORNEY FEESS

Employer, - '

~ and

Liberty Mutual Iﬁsurance Co.,'

Cafrier, |

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Defendants. )
' )

YOU WILL PLEASE TAKE NOTICE the undersigned moves the Court to approw}e

attorney’s fees pursuant to the Form 61 and the aftached Affidavit along with the costs in the

' KELAHER, COVOWO& PC.
‘ Jr.

ne M. Connefl,
1500 U.S. Highway 17 North
The Courtyard, Suite 209
~P.O. Drawer 14547
Surfside Beach, SC 29587
(843) 238-5648
Attomey for Claimant

amount of $2,446.44.

August 28,2012
Surfside Beach, South Carolina
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: BEFORE THE : _
SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION

W.C.C. FILE NO. 0708860
Bruce W. Nadolny, | |
Employee/ Ciaimanf,
vS. ‘
AFFIDAVIT OF

AVX Corporation,
: ‘ -~ GENE M CQNNELL, JR.

Employer
and

Liberty Mutual Insurance Co;,
Carrier,

Défendahts.

. . . X ) . X .

PERSONALLY APPEARED BEFORE ME, Gene M. Connell, Jr., who, being duly sworn,

deposes and states as follows:

1. My name is Gene M. Connell, Jr. and I was the atto.mey for the Plaintiff'in the
above captioned matter until I was discharged by him on A'ugust 8,2012. |

2. I was hjréd by Bruce Nédo}ﬁy aﬂef he was mvolved in an accident‘ on July. 31, |
2007. o

3. Mr. Nadoh_;y had a severe bilgteral crush injury to his arms.

4. My representation incluciés several hearings before the South Carolina Workers’
Compensaﬁéh Conimis'sién regaxaing h.c‘m:l'e modiﬁcatiénswhi_ch Wefé settled for $35,000.00
(Thirty Five Thousand Dollars).

5. I have attehdgd two depositions qf h1m and the ﬁle' containg aéproﬁmatel_y 3000

pages of medical records.



6. -I coﬁvfnced Mr. Nadolnyr | to héve av mediati.on- with a foﬁer workers’
compensation comss1oner Tom Maxchant ‘

7. At the med1ahon, the claimant was offered $120 000.00 (One Hundrcd Twenty
Thousand Dollars) plus a Medicare Set A31de Trust which was Iefused by hirm.

8. . Ihave contmued to assist M. Nadolny with blS ongomg medical treaimcn’c Iwas
informed by Defendant’s counself that they were gomg fo send Mr. Nadplny to Brooks
Rehabilitation m Floﬁda; . MI Nadolﬁy first refused and then said be would 'go.ﬂ I was fired the
next day for the second time since iuly 2012_-

9. 1 request that the court award me $20,000 (’I‘Wen’Fy thopsand do]lax;s) in attorney’s .
fees plus costs of $2,446. 44 ("‘ 'wo thousand fbﬁf hundred forty six and 44/100 dollars); the costs
of med.taﬁon medlcal Iecords and ﬁlmg fees. A cost statement is attached.

10.  The quuested fee is mnch less than the fee agreement of 33 1/3 percent becanse I
believe Mr. Nadonly will need another attomey to help him settle this claim and I want to do
éverything for his best intergst | . B - R

11. 1 have spent countless hours tal]ﬂng to- M. Nadolny, defeﬁse gounsel and the

insurer. I believe the fee of $'20,000.00 is very reasonable in light of the extraordmary amount of

work performed on thls case by me.

12. Further the Affiant sayeth not.

SWORNTO BEFWS- S
dayof /z 2012 -

OTARY PUBLIC-FOR SOUTH CAROLINA
MY COMMISSION EXPIRES: 5’ —/ -1

96



Page: 1

T

)8/02/2012' Tabs3 Detall Work In-Process Report - - '
s . Kelaher, ConneII & Connor, P.C.
ry Timekeeper: 5 Gene M. Connell, Jr., Esquire . T
20070332.000- ‘Nadolny/Bruce’ s Nadolny/Bruce Contact: Bruce Nadolny
x0T ) . L Business: 902-1976
y Timekeeper: 5 GMC Category: 3 WORKERS‘ COMPENSATION Home: 293-8649
dary Timekeeper: 1 ETK Draft Template: ' 00000001 Rate Code: 1 . o Mobile: 902-0808
ating Timekeeper: 1 ETK Final Template: 00000001 Date Opened: ~ 09/25/2007 - b
us Balance: 0.00 o [
. HTBR B o * . Hours ®  Hours Writé-Up/ w.-ue-Upl )
' Tmkr Src P X C.C Tcode Ref# * Rate + Units Worked .taBill | DownHrs ° Amount Down Amt Descriptlon !
nces ‘ ) : -
2742008 5 GMC A -22° "1 * 38,99 - - STRAND REGIONAL SPECIALTY
' . ASSOCIATES LLC FOR MEDICAL
: \ : ' RECORDS
20/2008 5 GMC A 22 2: X -17.60 STRAND REGIONAL SPECIALTY
N : : ' - ASSOCIATES LLC FOR'MEDICAL: .
: . Y ' _RECORDS S .
12/2008 5 GMC 22 3 2500 §.C. WORKERS COMP_ENSATION C
. . . . COMMISSION FOR FILING FEE
18/2009 ‘5 GMC A ?2 "4 . 50.00 ’ . STRAND REGIONAL SPECIALTY
L ' : ASSOCIATES LLC FOR MEDICAL
) - ) : RECORDS
30/2009 '5 GMC A 22 5. 144.00 Stenotype Reporting Service, LLC FOR
. o - R ’ DEPOSITION :
11/2009 5 GMC A 22 .6 . - 4275 ’ FLOWERS & ASSOCIATES FOR
: A ) ’ ' TRANSCRIPT
10/2009 5 GMC- A 22 7 49.77 . Healthport FOR MEDICAL RECORDS
15/2009 5 GMC A 22 8 25.00 - © 8.C. WORKERS COMPENSATION
T : .. ) COMMISSION FOR FILING FEE
30/2010 5 GMC A 22 S 15.00. " o GRAND STRAND UROLOGY FOR MEDICAL
( . » . ° + RECORDS
30/2010 5 GMC . A 22, /10 . 18.00 STRAND REGIONAL SPECIALTY
: T ' - 'ASSOCIATES LLC FOR MEDICAL
. , - RECORDS
28/2011 § GMC A 22 11 - '38.08 - (859.00) TRASK & HOWELL, LLC for copies -
14/2011 5 GMC A 22 12 . 167.50 - (34.00) Veritext Corporate Services, Inc. for
B . , i ¢ - o . transcript’
12/2011 5 GMC A L 22 14 164.75 - (34.00) Veritext Corporate Services, Inc. FOR
) . - . . TRANSCRIPT
242011 - 5 GMC A 22 16 . L . 1,625.00- . (894.00) MARCHANT SOLUTIONS FOR
. o . oo . R o MEDIATION. : .
27/2012 5 GMC . A 22 17 . 25.00 ) " .8.C. WORKERS COMPENSATION
) : , : L .+ . COMMISSION FORFILING FEE
Billable Advances ‘ 2,446.44 O -
IL L .
" Fees: 000 . .
Expenses:. - 0.00 - Prev:ous Balance: .- 0.00 - o
Advances: 2,446.44 Payments/Credits: ‘. 0.00 ) .
Total WIP:_ 244644 ' -BalanceDue: . ., 0.00 " Total: . 244544 . .
AR: - 0-30 > : 31-60 ‘61-80, 91120 121180 181+ i . L
000" - 000 0.00 0.00 '

0.00 - '0.00



BEFORE THE .
SOUTH CAROLINA WORKERS® COMPENSATION COMMISSION

W C. C FILE NO. 0708860.

Bruce W Nadolny, . ) "
Employee/Claunant DR
)
S - ) - PROOF OF SERVICE
AVX Corporation; . . ) . R ‘
Employer, ) -
, | )
and - )
‘Liberty Mutual Insurance Co., )
. Carer, )
- Defendants ).

PERS ONALLY appeared before me, Shelia Y. McCumbee, who bemg duly sworn, deposes
,'and says that she is an employee of Kelaher Comnell & Connor P.C, Attorneys at Law and that
she has mailed, o, the date set forth below, a copy of the document descnbed below, in the above |
entitled action to the followmg with proper postage affixed thereto: .

| Roy A Howell; i Esquire ' S VIACERTIF]ED‘MAIL

Trask & Howell, LL.C. . -~ . Bruce W. Nadolny

P.O. Box 2167 T 613 Mammie Drive

Mt. Pleasant; SC 29465 = = . Myl Beach, SC . 29588

DOCUMENTS:* - Order Rehevmg Counsel Form 61 Attorney Fee Petmon Motion - for

Attomey Fees; Afﬁdav1t of Gene M. Connell, Jr.; Cost Statement

DATE: o September I 2012

>4(/Lc&w %/ Wwﬂ/,zc/

Sheha Y McCundb

1

SWORN AND SIJ'BSCRIBED before me,
this Z day of September, 2012.

%%ﬁ )




EpwaRD T. KELAHER*
GENE M. CONNELL, JR.

KELAHER, CONNELL & CONNOR, P. C.
" ATTORNEYS AT Law
‘SurtE 209
THE COURTYARD
1500 U.S. HiGEWAY 17 NORTH
P.O. DRAWER 14547 -
SURFSIDE BEACH, SOUTH CAROLINA 29587

AREA CODE 843
L. SIoNEY CONNOR, IV . ' 238-5648
Lisa POE Davis (?/ ‘ s Fax: 238-5050
* OF couNSEL Septembe 8,2012 ,
| . Origqural Se.d™
Claims Department

Post Office Box 1715

S. C. Workers' Compensatién Commissig H J04 ))
Attn: Amanda M. Young a8 \)

Columbia, SC 29202-1715

Re:

Bruce W. Nadolny v. AVX Corporatlon and leerty Mutual Insurance Co.
WCC File No. 0708860 '
Our File No. 2007-0332C

Dear Sir or Madam:

_ Enclosed please ﬁnd an ongmal and two coples of the followmg documents for filing in the :
above-referenced case:

Order Relieving Counsel

Form 61 Attomey Fee Petition .
Motion for Attorney Fees -
Affidavit of Gene M. Connell Jr.
Cost Statement.

Proof of Serv1ce

I also enclose a check in the amount of $25.00 for the filing fee. Please file the documents
and set a hearing on the attomey fees at your convenience. Please also retun a filed copy of the
documents to this office in the self-addressed, stamped envelope enclosed for your convenience.

1 am, by copy of this letter serving a copy on Roy A. Howell 1, attomey for the
Employer/Camer and on Bruce W. Nadolny ' :

GMC,Jr.;sm
Enclosures

cc w/enc.:

. Sincerely fours,

Gene'vE Connell, Jr. ‘

Roy A. Howell, ITI, Esqulre .
Mr. Bruce W. Nadolny (Via Certlﬁed Mall)
_ ' .99



BEFORE THE SOUTH CAROLINA WORKERS® COMPENSATION COMMISSION

. W.C'C. FILE NO.: 0708860

Bruce W. Nadolny, )
Employee/Claimant, )
) )
vS. ) : . ' ' '
) ORDER RELIEVING COUNSEL
AVX Corporation, ) :
Employer, )

)
and )
n )
Liberty Mutual Insurance Co., )
| )
Carrier, )
Defendants )
)
)
)

THIS MATTER COMES BEFORE THE COURT based cn ﬂ'\e Emnloyee/Clalmant S
request that Gene M. Connell Jr. be relieved as counsel. Further, Attorney Connell has adv1sed the
Court that he will file a claim for attomey’s fees for the work he has done in ﬂus matter.
Accorciingly o | | | |

ITIS ORDERED that Gene M. Connell Jr. be relieved as counsel

AND IT IS SO ORDERED
Soﬁth Carolina Workers’ Compensation Commissioh
,2012
, South Carolina.
WE CONSENT:

Bruce Nadolny = / Ge%eM (k\nnell Jr. U |




WCC File #: _0708860

foe A N .
South Carolina Workers’ Compensation

. L Carrier File #: 'WC550-567678
Commission

'1333 Main Street, Suite 500

Carrier Code #:
Post Office Box 1715 : -
R . | EIN #:

Columbia, South Carolina 29202-1715 Employer FEIN #:
803-737-5723

Claimant's Name: Bruce W. Nadolny ' Ehployefs Narne: ~ -_AVX Corporation

Address: . 613 Mammie Drive L. " Address: PO Box 867

City: _Myrtle Beach - Stmte: SC  Zip:. 29588 City:  Myrtle Beach - State: SC Zip: 29578

Home Phone: (843 ) 293 - 8649 Work Phone:  ( ) .- “ Insurance Carrier;  Liberty Mutual Insurance Co.
" Preparer's Name:  Gene M. Connell, Jr. Law Firm:  Kelaher, Connell & Connor, PC Preparer’s Phane #:  (843) 238 - 5648
Date Attorney Was Hired:  07/31/07 o - Date of Injury:  06/30/07
Compensation Rate: _ Does this condude the case? [Oyes X No-

PLEASE CHECK AND COMPLETE ONLY ONE: (A, B, C or D)

[} A. R.67-1205C does not apply to the facts of tnis case. A % fee of the award or settlement (exdudlng medlcal costs) and the costs of this action, as
shown by the attached Settiement of Costs are requested for approval

{1 B." The subsection of R. 67-1205C applicable to this daim is (C) ( ). Afee of $ is requested for approval based on the following:

Date of first impairment rating or offer of settlement:

Impairment Rating given and/or Settlement amount offered prior to date attorney hired:

Impairment Rating given and/or Setﬂement amount offered after date attomey hired:

Authorized Health Care Provnder’s Name

[1 C. Admitted Dezth Claim - $2,500. " ... [OD. Admitted Lifetime Compensation Claim - $2,500.

o ‘ Summary
I certify that this form and the atbched Statement of Costs are :

accurate, | Total Amountof - o $ 120,000.00
o ‘ Compensation . :
| Attorney’s Fee . $ 20,000.00
Attomey for the Clai . )
?/ : a Costs’ $2,446.44

Total Fees and Costs - _ $ 22446.44

Client Will Receive _ , _ . N

I agree to pay my attorney the fee and costs stated. I understand the fee and costs are paid out of my compensation and 1 understand how
much money I will receive after I pay my attorney. - :

Client ‘Date

A Statement of Costs must be attached before costs may be approved. File this form in duplicate with the Claims Department. Endlose a self-addressed,
stamped envelope. For further information, refer to R.67-1203, R.67-1204, R.67-1205, R.67-1206 and Rule 1.5(a), RPC Rule 407, SCACR.

- WCC Form # 61 ‘. : . ATTORNEY FEE PETITION
Revised 7/08 . , 6 ﬂl ’



: BEFORE THE ,
SOUTH CAROLINA WORKERS' COMPENSATION CON[MISSION

W.C.C. FILE NO. 0708860
Bruce W. Nadolny, | |
" Employee/Claimant, .
| Vvs. | |
AVX Corporation,
"MOTION FOR ATTORNEY FEESS
Employer, ‘ '
aﬁd , |
Liberty Mutual Insurance‘C‘-o., .
Carfier,

Defendants, o

YOU WILL PLEASE TAKE NOTICE the undersigned mpves the Court to -approve

attorney’s fees pursuant to the Form 61 and the attached Affidavit along with the costs. in the

KELAHER, W CONNOR, P.C.
% ‘

. e M. Connell, Jr. '
1500 U.S. ngh ayl7North / /.

amount of $2,446.44.

The Courtyard, Suite 209
P.O. Drawer 14547
Surfside Beach, SC 29587
(843) 238-5648

Attorney for Claimant

August 28, 2012
Surfside Beach, South Car_olj_na
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BEFORE THE
SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION

W.C..C. FILE NO. 0708860 _ '
Bruce W. Nadolny, | "
Employee/Claimant,
VS.

- AFFIDAVIT OF

AVX Corporaﬁon, :
: GENE M. CONNELL, JR. -

and
Liberty Mutual Insurance Co.,
Carrier,

)

)

)

)

)

)

)

‘Employer _ )
)

)

)

)

)

)

Defendants )
)

PERSONALLY APPEARED BEFORE ME Gene M. Connell Jr., who, belng duly sworm,
N deposes and states as follows.
1. My name is Gene M. Connell, Jr. and I was the attorney for the Plaintiff in the
above.'captioned matter until I was discharged by him on August 8, 2012.
- 2. 1 was hired by Brlioe Nadolny" after he was involved in an accident on July 31,
2007. |
3. - Mr Nadolny had a severe bilateral crush i mjury to his arms.

4. My representanon mcludes several hearings before the South Carohna Workers
Compensation Commission regarding home modifications which were settled for $35,000.00

' (Thrrty Five Thousand Dollars)

5. I have attended two deposmons of him and the file contains approxrmately 3000

pages of medical records.
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6. I eonvlnced Mr. Nadolny to have a mediatlon w1th a former workers’
compensation commissioner, Tom Mafchaht. . |

7. .At the mediation, the claimant was offered $l20,000.0l) (One Huhdfed Twenty
Thousand Dollars) plus a Medicare Set Aside_Trust which was reﬁlsed byh1m

8. Ihave eohtinued to assist Mr Nadolny with his ongoing medlcal treatment. Iwas
informed by Defendant’s counsel that they were going to send Mr. Nadolny to Brooks
Rehabilitation in Florida. Mr. Nadolny first refused and then sa1d he would go. I was fired the ~
next day for the second time since J uly 2012.

S. I request that the court award me $20,000 (Twenty thousand dollars) in attomey’s |
fees plus costs of $2,446.44 (Two thousand four hu.ndred forty six and 44/ 100 dollars) the costs
of med1at10n, medical records; and filing fees. A cost statement is attached. . .

10.  The requested fee is much less than the fee agreement of 33 1/3 ‘pe'rcent because I
believe Mr. Nadonly Will' need 'a‘nother attofney to help him settle'.thls elaim. and I want to do
everythmg for his best interest. | -

11. I have spent countless hours talking to Mr. Nadoh1y, defense counsel and the
insurer. Ibelieve the fee of $20,000.00 i 1s very reasonable in hght of the extfaordjnary amount of

work performed on this case by me.

12.  Further the Affiant sayeth not.

| ‘ - Gene M. Colnell, Jr. U
SW QRN TO BEFO% ‘ ' o
day of Se 2012 L |

Il el 7

KGOTARY PUBLIC FOR SOUTH CAROLINA.
MY COMMISSION EXPIRES: §-/0- >

164"'



1 0802/2012 Tabé3 Detail Work-In-Process Report

Page: 1
Kelaher, Connell & Connor, P.C.
1ary Timekeeper: 5 Gene M. Connell, Jr., Esquire
- BB 0703320008 NadoIny Bruce s RSN AR Nadolny/Bruce Contact: Bruce Nadolny
AVX L . R : Business: 902-1976
ary Timekeeper: 5 GMC Category: 3 WORKERS' COMPENSATION , Home: 293-8649
ndary Timekeeper: " 1 ETK Draft Template: - 00000001 ~ Rate Code: 1 Mobile: 902-0808
‘nating Timekeeper:: 1 ETK Final Template: * 00000001 Date Opened: ~ 09/25/2007 ’ e
jous Batance: 0.00 . . :
HTBR Hours Hours Write-Up/ : Write-Up/
ate © Tmkr Cat S;rc P X C G Tcode Ref# Rate Units Waorked to Bill Down Hrs Amount Down Amt Description
ances . ] T . - C
§/27/2008 5 GMC A 22 1 38.99 STRAND REGIONAL SPECIALTY
ASSOCIATES LLC FOR MEDICAL
: : . . RECORDS .
%20/2008 5 GMC A 22 T2 . T 1760 STRAND REGIONAL SPECIALTY
L ' - . . o . ASSOCIATES LLC FOR MEDICAL
. ) . RECORDS .
1/12/2008 5 GMC A 22 3 ) . o 2500 S.C. WORKERS COMPENSATION
. ' C . COMMISSION FOR FILING FEE
219/2009 5 GMC A 22 4 50.00 STRAND REGIONAL SPECIALTY
: : . : o o . ) T ASSOCIATES LLC FOR MEDICAL
. : ) RECORDS
3/30/2009 5 GMC A 2 5 . . ) 144.00 Stenotype Reparting Service, LLC FOR
’ s DEPOSITION :
5/11/2009 5. GMC A 22 6 42.75 FLOWERS & ASSOCIATES FOR
, ——— R TRANSCRIPT
'/10/2008 5§ GMC A 22 7 : o 4.77 Heatthport FOR MEDICAL RECORDS
W45/2009 5 GMC A 22, 8 25.00 . - S.C. WORKERS COMPENSATION
_ . . : COMMISSION FOR FILING FEE
1/30/2010 5 GMC A 22 ] 15.00 GRAND STRAND UROLOGY FOR MEDICAL
RECORDS K
Y30/2010 - 5 GMC A 22 10 '18.00 STRAND REGIONAL SPECIALTY
. ASSOCIATES LLC'FOR MEDICAL
. RECORDS
Y¥28/2011 5 GMC A 22 11 : 38.08 (859.00) TRASK & HOWELL, LLC for copies
H04/2011 5 GMC A 22 12 . o . 167.50 (34.00) Veritext Corporate Services, Inc. for
. : . . . transcript’ .
3/12/2011 5 GMC A 2 14 7 . . ' : 164,75 (34.00) Veritext Corporate Services, Inc. FOR
) . . : . TRANSCRIPT )
#24/2011 5 GMC A T2 16 ) ) T 1,625.00 - (894.00) MARCHANT SOLUTIONS FOR
‘ MEDIATION
Y27/2012 5 GMC A 22 17 25.00 S.C. WORKERS COMPENSATION
. : . COMMISSION FOR FILING FEE
| Billable Advances 2,446.44

Fees: 0.00

. Expenses: 0.00 Previous Balance: ) - 0.00 [

Advances: 244544 Payments/Credits: " - Q.00 :

Total WIP: 2,446.44 Balance Due: 0.00 Total: 2,446.44

AR: 0-30 31-80 61-90 91420 . 121-180 181+
B 000 . S 000 0o0 .. 000 - 0.00 0.00
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BEFORE THE _ ' ‘
SOUTH CAROLINA WORKERS’ COMPENSATION CONIMISSION

W.C.C, FILE NO. 0708860
Bruce W. Nadolny,

o : )-.‘
Employee/Claimant, )
) ,
Vs. ). | ' |
- ) PROOF OF SERVICE
AVX Corporation, ) '
)
.~ Employer, )
and )
o o )
Liberty Mutual Insurance Co., )
Carrier, )
Defendants )
)

PERSONALLY appeared before me, Shelia Y. McCumbee, who being duly sworn, deposes
and says thet she 1s an emialoyee of Kelahef, A'C‘onnell & Connor, P. C., Attomeys at La\fv, and that
she has mailed,- on the date set forth below, a copy of the document described below, in the above
entitled action to 1£he following with proper postage affixed thereto: o

Roy A. Howell, ITT, Esquire ; VIA CERTIFIED MAIL

Trask & Howell, L.L.C. _ Bruce W. Nadolny

P.O. Box 2167 : - 613 Mammie Drive

Mt. Pleasant, SC 29465 ' - - Myrtle Beach, SC 29588 |

DOCUMENTS: ' Order Relieving Counsel Fomm 61 Attorney Fee Petition; Motion for

Attorney Fees; Affidavit of Gene M. Connell I r.; Cost Statement. -

DATE: : 'September / / 2012

ULL&A/ %/ mf\/w

Sheha Y McCundbee -

SWORN AND SUBSCRIBED beforeme, /.
this Z day of September 2012.

ﬁ%})ﬁ ﬁ

- Notary Pubhc for South Caro ~ 106




EpwaRD T. KELAHER®

GeNE M. CONNELL, JR.
1. SoNEY CONNOR, IV
T1sa Pog Davis

* OF COUNSEL

KrLAHER, CONNELL & CONNOR, P.C.
" © ATTORNEYS AT LAW : :
SurTE 209 '
© THE COURTYARD -
1500 U.S. Hicaway 17 NORTH
. P.O. DRAWER 14547
. " SORESIDE BEACH, SouTs CAROLINA 29587 . .

November 9, 20 1‘~2

Area CoDE 843 -
'238-5648
Fax: 238-5050

Claims Department

S. C. Workers' Compensation Commission
Post Office Box 1715 '
Columbia, SC 29202-1715

Re:  Bruce W. Nadolny v. AVX Corporation and Liberty Mutual Insurance Co.
WCC File No. 0708860 I B
Our File No. 2007-0332C ‘ '

Dear Sir or Madam:

I am writing you this letter in regard to the above-referenced case in that I am making a
claim for attorney’s fees on this matter and request that this letter be placed in the file as a lien
against the case should a set{lement occur. I would ask that I be notified as soon as possible.
The attorney’s fee that I claim in this matter is $20,000.00 plus costs of $2,446.44 for mediation
and other miscellaneous costs. L ' : ‘ -

’ : Sincerely yours,

GMC,Jr.sm .

ce: Roy A. Howell, III, Esquire
Bruce Nadolny~
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KuLAHER, CONNELL & CONNOR, P.C.
. " ATTORNEYS AT Law
- SuTE209
. THE COURTYARD ~
1500 U.S. HiGEWAY 17 NORTH
P.O. DRAWER 14547 .o

: - * SURPSIDE BEACH, SOUTH CAROLINA 29587 . .**
Epwarp T. KELAHER® .

GENE M. CONNELL, JR. ' 4 . ' - AREA CODE 843
1. SioNEY CONNOR, IV e ' . . 238-5648
Lisa Poe Davis : Fax: 238-5050

corcomss L . November 9, 2012

Claims Department

S. C. Workers' Compensation Commission
Post Office Box 1715 ‘
Columbia, SC 29202-1715

Re: BruceW. Nédo]ny v. AVX Corporation and Liberty Mutual Insurance Co.
" 'WCC File No. 0708360 : :
Our File No. 2007-0332C

Dear Sir or Madam: :

I am writing you this letter in regard to the ‘above-referenced case in that I am making 2
claim for attorney’s fees on this matter and request that this letter be placed in the file as a lien
against the case should a settlement occur. I would ask that I be notified as soon as possible.
The aftorney’s fee that I claim m this matter is $20,000.00 plus costs of $2,446.44 for mediation
and other miscellaneous costs. ' ' :

Sincerely yours,

A

GMC,Jr.:sm

o Roy A. Howell, ]I[, Esquire
Bruce Nadolny B
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Frankie Odonnell '- - : ' it B> Gbu Derta
A = ; — - 2 e
: ; . , ! . . . A s . :‘; LA oy N

From: Bracy, Amy <abracy@wccsc.gov> . 2 ;;‘ :;\‘“i €

Sent: " . Thursday, December 13, 2012 209 PM . : Ser g CC—~ &

To: Frarjkie Odonnell - N o Areds 7. &l

Cc: Bost, Mary - 7 £ 8]

. . : e . VM\# {2> ~& Lo b’ o

Subject: RE: Nadglny” WC 0708860 .

Attachments: copies re form 61.pdf.pdf

| pulled the file and the documents that you at'ta,ched'were‘ sent in September and are in the file. This was treated asa
motion and set for a hearing in front of Commissioner Wilkerson. Gene later withdrew thé motion. |think that we need -
another fee petition.sent in, to Mary Bost, as a lien since the once in the file was treated as a motion and does not seem
to have the order approving attorney’s fee. “Amy ' ' ' '

e 4 e AT e e moa s aem et ew A SR e gen fmeene S erd semmmne o SRR T e memamr s e e A% em | M e e i sevevecem s e ome e S S a  mnln sa

From: Frankie Odonnell [gailto:modonnel!@classéctlaw.net] o
Sent: Friday, December 07, 2012 10:57 AM ' '
To: Bracy, Amy ‘

Subject: Nadolny WC 0708860

Amy:

~ Ineed help!!! We have been relieved as counsel and have received a clocked copy of that Order. However, we
have sent the Form 61 Attorney Fee Petition, Motion for Attorney Fees, Affidavit of Gene M. Connell, Jr., Cost Statement
and Proof of Service three {3} times and have not received a clocked copy of those documents. We sent those

. documents on August 29, 2012, September il, 2012 and September 18, 2012. Also, Gene sent a follow up letter justto

be certain that our lien will be protected and the letter was sent back to us stating that we needed to file a form 61. This
morning | called to be sure that our form 61 had been filed and 1 was told that the only document they see is our Order
to be Relieved as Counsel. | am attaching a copy of each letter with the form 61, etc., for your information. | have also
attached a copy of ourletter with the note that we need to file a form 61. | can understand one being lost in the mail but
not three (3). Please advise me if our letters are maybe in Judicial and haven’t been processed.

Thank you in advance for any help you can give me in this matter.

Frankie O’Donnell
Legal Assistant to Gene M. Connell, Jr.

Kelaher, Connell & Connor, PC

P. O. Drawer 14547

Surfside Beach, S. C. 29587 .

(843)238-5648 fax # (843-238-5050)

ATTORNEY-CLIENT PRIVILEGED; DO NOT FORWARD WITHOUT PERMISSION

This message is intended only for the named recipient. If you are not the intended recipient you are notified that
disclosing, copying, distributing or taking any action in reliance on the contents of this information is strictly prohibited.

A

CONFIDENTIAUITY NOTE: THIS E MAIL HAS BEEN SENT FROM A LAW FIRM, IT MAY CONTAIN PRIVILEGED AND CONFIbENTIAL INFORMATION AND IS
INTENDED SOLELY FOR THE USE OF PERSON OR PERSONS NAMED ABOVE. IF YOU ARE NOT AN INTENDED RECIPIENT, YOU ARE HEREBY

-NOTIFIED THAT ANY DISSEMINATION OR DUPLICATION OF THIS E MAIL IS PROHIBITED AND THAT THERE SHALL BE NO WAIVER OF ANY PRIVILEGE
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KELAHER, CONNELL & CONNOR, P.C..
ATTORNEYS AT Law
Surte 209, -
. THE COURTYARD
1500 U.S. HiGHWAY 17 NORTH
P.O. DrawER 14547

. SURFSIDE BEACH, SOUTH CAROLINA 29587
Epwarp T. KELAHER* S . : . . | o
- = GENE M. CONNELL, JR. ’ A AReA CODE 843

L. SoNEY CONNOR, IV . B S . x ' 238-5648
Lisa PoE Davis - . . ’ . Fax: 238-5050
* OF COUNSEL ' A : - '
- December 28, 2012
Greg Lyons |
Claims Department -
S.C. Workers’ Compensatlon Commission
- P.O.Box 1715 : : _ .
Columbia, SC 29202-1715
- Re: Employee: - - » "Bruce Nadolny
Employer: AVX Corporation
Date of Accident: 06/30/07
“WCC File Number: - 0708860
Our File Number: 2007-0332C
Dear Mr. Lyons

_Enclosed please find the Attorney Fee Petition I am this date submitting in duplicate 1 in
the above captioned matter. Pursuant to my conversation with you today, I would ask that you-
hold this form pending settlement of this case.

With best regards, I am

Sineerely yours,
. Fal g
- {F \/ 7
\._&/b Jf \,C’}U g_&
XGeneM Connell, Jr.
GMC,Jrms - ' o A . | J

Enclosures -
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South Caro’ﬁna Workers' Compensation

WCC File #: 0708860

b Cartier File #: _WC550-567678
Commission
1333 Main Street, Suite 500 Carrier Code #:
Post Office Box 1715 )
Columbiga, South Carolina 29202-1715 Employer FEIN #:
803-737-5723
Claimant's Name: 'Bmce W. Nadolny . Employet’s Name: AVX Corporation
Address: 613 Mammie Drive Address: PO Box 867
Cty:  Myrtle Beach ' State; SC  Zip: 29588 . City: _ Myrilé Beach B State: SC  Zip:' 29578
Home Phone: (843 ) 293-8649 Work Phohe‘: ( )y - Insurance Carn'ér: Liberty Mutual Insurance Co.
Preparer’s Name: Gene M. Connell, Jr. . LawFirm: "Kelaher, Connell & Connor, PC Preparer’s Phone #:  (843) 238 - 5648
Date Attorney Was Hired: 07/31/07 ' ) ' " Date of Injury:  06/30/07
Compensation Rate: Does tﬁs condude the case? ClYes XNo

PLEASE CHECK AND COMPLETE ONLY ONE: (A, B, Cor D)

[ A. R.67-1205C does not apply to the facts of this case. A _ % fee of the award or settlement (exdu&ing medical costs) and the costs of this action, as
shown by the attached Settlement of Costs, are requested for approval.

1 B. The subsection of R. 67-1205C applicable to this daim is (C) ( ). Afeeof$

. Date of first impairment rating or offer of setement: )
Impairment Rating given and/or Settlement amount offered prior to date attorney hired:

Impairment Rating given and/or Set{ement amount offered after date attomey hired:
Authorized Health Care Provider's Name:

{1 C. Admitted Death Claim - $2,500.

is requested for approval based on the following:

O D. Admitted Lifetime Compensation Claim - $2,500.

I certify that this form and the atta
accurate,

o A Summary
ched Statement of Costs are .
’ Total Amount of $ 120,000.00
‘ Compensation

‘Attorney’s Fee ‘ : $ 20,000.00

Costs _ $2446.44

‘ Total Fees and Costs 3  § 244644
Client Will Receive ' $

I agree to pay my attorney the fee and costs stated. I understand the fee and costs are pald out of my compensation and I understand how
much money I will receive after I pay my attomey. )

Client

Date

A Statement of Costs must be attached before costs may be apphved. File this form In duplicate with the Claims Department. Enclose a self-addressed,
stamped envelope. For further Information, refer to R.67-1203, R.67-1204, R67-1205, R.67-1206 and Rule 1.5(a), RPC Rule 407, SCACR.

WCC Form # 61
Revised 7/08

6112 . ~ ATTORNEY FEE PETITION
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Tabs3 l))(:tail Workdn-Process Report

Page: {
-, Connell & Connor, P.C. .
yary Timekeeper: 5 Gene M. Connell, Jr., Esquire .
N R Y Sl T T P e e Do A S e s T S Nadolny/Broce Contact: Bruce Nadolry
WX L . . Business: 902-1978
ary TimeKeeper: 5 GMC Category: 3 WORKERS' COMPENSATION Horne: 293-8648
indary Timekeeper: 1 ETK Draft Templates. . 00000001 Rate Code: 1 Mobile: $02-0808
‘nating Timekeeper: i ETK Final Template: ° 00000001 Date Opened: 0812512007 s
ious Balance: 0.00 . .
- .
HT B R Hours Hours Wiite-Upl Write-Upf ~ .
ate © Tmkr - Cat Sre P X C G Tcode Ref# Rate Units Worded to B Down Hrs Amount Down Amt Deseoripfion
ances - :
512112008 5 GMC A z 1 38.99 STRAND REGIONAL SPECIALTY
ASSOCIATES LLC FOR MEDICAL
' L : RECORDS,
¥20/2008 5 GMC A : 2 2 17.60 STRAND REGIONAL SPECIALTY
. ‘ASSOCIATES LL.C FOR MEDICAL
. . RECORDS .
174212009 5 GMC 22 3 . 25.00 5.C. WORKERS COMPENSATION
. COMMISSION FOR FILING FEE
¥/19/2009. 5GMC T A 22 4 L 50,00 . STRAND REGIONAL SPECIALTY .
: ‘ ASSOCIATES LLC FOR MEDICAL
. . . RECORDS
33012009 5 GMC A ‘2 5 144.00 " Stenotype Reporting Service;LLC FOR
: DEPOSITION '
i#11/2009 5 GMC A 2 3 4275 ~ FLOWERS & ASSOCIATES FOR
. et - TRANSCRIPT
'M0R00S . 5 GMC A 22 7 4977 B Healthport FOR MEDICAL RECORDS
¥isr2009 5 GMC A . 3 2500 -8.C. WORKERS COMPENSATION
. . COMMISSION FOR FILING FEE
302010 5 GMC A 2 9 15.00 GRAND STRAND UROLOGY FOR MEDICAL
\ RECORDS .
¥30/2010 © 5 GMC A 2 10 . . 1s.00 STRAND REGIONAL SPECIALTY
- ASSOCIATES LLC FOR MEDICAL
) RECORDS
/2812011 5 GMC A brl 1 .38.08 {859.00) TRASK & HOWELL, LLC fof coples
V0472011 5 GMC A Tz 12 16750 | {34.00) Veritext Corporate Services, Yric. for
: . transcript! K .
1212041 5 GMC A = 14 18475 {34.00) Veritext Corporate Services, Inc. FOR
. TRANSCRIPT
i12412011 5 GMC ‘A 2 16 1,625.00 (894.00) MARCHANT SOLUTIONS FOR
.7 MEDIATION
¥2712012 5 GMC A 2 17 25.00 $.0. WORKERS COMPENSATION
. . COMMISSION FOR FILING FEE
| Bilfable Advances 2,448.44

. Expenses: 0.00 Previcus Balances . 000 [
Advances: 2445.44 Payments/Credits: 0.00 X
Total WIP: 244644 Balance Duer 0.00 Total: 2,445.44
AR 0-30 3150 61-30 si20 . 121-188 : 181+
Q.00 © 0.00 0.00 T 0.00 - 000 0.00




THE STATE OF SOUTH CAROLINA
In the Court of Appeals

RECEIVET)
APPEAL FROM HORRY COUNTY .

Court of Common Pleas FEB 14 2019

Benjamin H. Culbertson, Circuit Court Judge SC Court of Appeals

CASE NO. 2017-CP-26-07775

Kelier, Connell £ Cottor Pl oot o aims sy s asiaissse s sk Appellant
Vs.
South Carolina Workers’ Compensation COMMmISSION. ..........coeeeerreruceeesesesseresseneeesenns Respondent
CERTIFICATE OF COUNSEL

The undersigned hereby certifies that this Record on Appeal contains all materials proposed

to be included by any of the parties and not any other material.

KELAHER, CONNELL & CONNOR, P.C.

Gene M. Cofnell, Jr. (S.C. BarNo, 1358)
The Courtyard, Suite 209

1500 U. S. Highway 17 North

Post Office Drawer 14547

Surfside Beach, South Carolina 29587-4547
(843) 238-5648 (phone)

(843) 238-5050 (facsimile)
gconnell@classactlaw.net

Attorney for Appellant

February 1, 2019
Surfside Beach, South Carolina
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