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' STATEMENT OF ISSUES ON APPEAL

This case is before the court based on the trial court’s grant of Deféendant’s motion to -
dismiss on all causes of action. The issues are as follows:

L DID THE TRIAL COURT ERR IN GRANTING RESPONDENT’S MOTION TO
- DISMISS ON THE GROUNDS THAT THE RESPONDENT IS IMMUNE PURSUANT
TO THE SOUTH CAROL[NA T ORT CLAIMS ACT?

II. DID THE TRIAL COURT ERR IN FINDING' RESPONDENT’S NEGLIGENT ACTIONS |
. AND/OR INACTIONS WERE IN AN ADMINISTRATIVE CAPACITY?

. DID THE TRIAL COURT ERR IN FINDING RESPONDENT’S NEGLIGENCE DID

' NOT VIOLATE APPELLANT’S CONSTITUTIONAL OPPORTUNITY TO BE
HEARD? - '

IV. DID THE TRIAL COURT ERR IN FINDING THAT THE RESPONDENT IS NOT
LIABLE FOR FAILING TO NOTIFY APPELLANT OF THE HEARING?

STATEMENT OF THE CASE

This matter involves a c.ivil lawsuit by Kelaher, Connell & Connor, P.C. against the South
Caro_lina Workers’ Compensation Commission (Commission). Kelaher; Conﬁell & Connor .bro‘ught
this lawsuit alleging the Cdmm'i'ssion, through its officers, agents and/or employées, was negligent,

| reckless and willful in failing to protect plaintiff’ s lien and in failing to notify it of the hearing so
that plaintiff could assert a claim for attorney’s fees.

Kelaher, Conn¢11 & COQnor_ brought‘this‘_lawsuit against .the Coﬁmiééioﬁ fqr neg.ligence'of
its employees on Novemb'ér 29, 201‘.7‘,‘a'nd 'reques'ted judgment against t’}le,Céfﬁihis;s,iori‘for actual

* damages in the sum of $22,446.44. On January 16, 2018, the Commission filed a Motion to.
Dismiss pursuant to Rule 12 of the Soufh ‘Carolina Rules of Civil Prbéedure, supplemented by a
Memorandum in Support of its Motion to Dismiss. Thereafter, on February 27, 2018, Kelaher,
Conneli & Connor ﬁled its.r’e':sponse"to the Cémmission’s Motion to Dismiss. Oﬁ April 9, 2018,

The Honorable Benjamin H. Culbertson issued an Order granting the Commission’s Motion to



Dismiss. Following the Court’s grant of the éor’-nr’nission’s Moti‘on. to Dismiss, Kelaher, Connell &
Connor timely filed its Notlce of Motion and Motion for Recon51derat10n on Aprll 16,2018,

On June 29, 2018, Judge Culbertson 1ssued an Order partially granting and part1a11y denying
‘Kelaher, Connell & Connor’s Motion for Reconsideration. The Judge granted Plaintiff’s Motion for
Reconsideration to the extent the Court’s Order dated April 9, 2018 granted the Defendé‘nt’s Motion
to Dismiss on the grounds that the éourt lacked jurisdiction. ‘The court denied the Plaintiff’s Motion
~ for Reconsideration on all other. érounds in an order dated April 9, 201_8. Speciﬁc.ally, the Court
found that the Defendant is immune in this lawsuit pursuarit to the South Carolina Tort Claims Act.

‘Appellant timely filed its Notice of Appeal on July 6, 2018.

STATEMENT OF FACTS

On July 3.1., 2007, Kelaher, Connell & Connor, P.C. was retained by Bruce Nado’lny.to
represent him in a serious worker’s compensation claim against AVX Corporation and Libérty
Mutual Insurance Company with WCC File No. 0708860. Thereafter, Kelaher, Connell & Connor,
-P.C., through Gene M. Connell, J r., represented Nadolny through multiple hearings before the South
Cafolina Workers’ Compensation Commission and also attended depositions; the file is voluminous
-and contains a}most 3,000 pages of ﬁledical records. A mediation was held before former Workers’
Compensation Commissione‘r, Tom Marchant, in which the Claimant agreed to accept a
$120,000.00 cash settlement plus a Medicare Set Aside Trust. The day after the mediation, the
Claimant advised Kelaher, Connell & Connor he no longer needed their assistance and fired them as
counsel. Kelaher, Connell & Connor advised Nadolny it had expended countless hours handling

this claim, including going to hearings, and paying $2,446.44 out-of-pocket for a mediation.



Kelaher, Connell & Connor, PC wasilrelieved as _counsel on Noyember -9' 2(l)12l but
pursuant to the Order rehevmg counsel Attomey Connell advised the. Commrssron that Kelaher
»Connell & Connor P.C. would file'a cla1m forattomey s fees for the work that had been performed;
in this case. (R. p. 12) Kelaher Connell & Connor P. C had previously ﬁled a. Form 61 Fee |
’ Pet1t1on on August 29, 2012 whereupon Comm1ssron employees adv1sed Attomey Connell that‘

‘they had not received it. (R p 83) Kelaher Connell & Connor P. C. then reﬁled a second Fee'_' '

Petition on September ll 2012 whereupon Commrssron employees advrsed attorney Connell they -

strll had not recelved 1t (R p 91) Kelaher Connell & Connor P. C ﬁled the Fee Petltron for the
third time on September 18 2012 (R p 99) Thereafter Attorney Connell wrote a letter on_ .
November 9, 2012 advrsmg that he was requestrng a l1en be placed on the file and requestmg that
»Kelaher Connell & Connor, P. C be notlﬁed of any settlement hearmgs (R p- 107) An employee
of the Commission, Greg Lyons wrote back a.note which stated “You will need to ﬁle aForm 61-
with order & cost sheet & we w1ll hold.” (R p 108) Thereafter Attorney Connell recelved an
email from Amy Bracy of the Workers Compensatlon Comm1ss1on on December 13 2012 :

Jindicating Kelaher Connell & Connor needed to file yet ahother Fee Petition and it would act as a

lien on the file. (R P llO) On December 28, 2012 Kelaher Connell & Connor for the fourth time -

filed a Fee Petition requestlng attomey S fees of $2O OOO 00 and costs of $2 446 44. (R 2 111) .
The Cla1mant Bruce Nadolny, dred unexpectedly in- 2016 and the South Carohna Workers
Compensation Comm1ss1on approved a chncher settlement w1th hlS w1dow after a. hearmg onf“
November 3, 2016 w1thout not1fy1ng Kelaher Connell & .Connor, P.C. of the hear1ng or protectmg .'

its attomey s fee lien on file -at-the Commrssron. Vv |



Kelaher, Connell & Connor, P.C. then filed this lawsuit in circuit court and contends that the
~ South Carolina Workers’ Comp‘ensati‘on Corflrnission thr’ough its ofﬁcers agents and/or employees,
- was neghgent reckless and wrllful in one of more of the followrng partlculars

(a) falhng to not1fy Appellant of a hearmg, (b) farlmg to recogmze and‘ o
protect Appellant s'lien; (©). m1shandl1ng documents including a Fee Petition
Wthh was in. fact forwarded to the Commission on four occasrons @ -
fa111ng to follow ‘the law in notrfymg Appellant aftér he had been relieved;
(e) failing to send written notice to'the Appellant; (f) failing to handle notice - -

to the Appellant of a potential ‘hearing in a businesslike manhet; and (g) o
failing to abide by its employees emails and notes which indicated that if
Appellant filed a Form 61 with an Order and cost sheet the Commission.. -
~would hold the fee requestuntrl the end of the case. (R. p. 16):

In addition to the negligence cause of action Kelaher, Connell & ‘Connor 4P;‘C3"alleged the .
Comm1ss1on was in violation of the South Carohna and the United States Const1tut10n for denylng
Kelaher Connell & Connor P.C.an opportumty to be heard’ pnor to releasmg the settlement funds
+ to the widow of Nadolny After th1s lmgatron was commenced Appellant rece1ved (out of the blue)
an approval order of the Commrssron grantrng the requested attorney s fee and costs (R P 11)

Unfortunately, the widow of Nadolny had already had a hearrng and obta1ned all of the settlement

 funds and moved out of state.

STANDARD OF REVIEW _

The tr1al court dec1ded thlS case. under SCRCP l2(b)(6) Thus, the standard of rev1ew 1s |
Whether in the llght most favorable to Pla1nt1ff and with every doubt' resolved on h1s behalf _does
the Complaint states any valid claim for rel1ef on any theory of the case. The law is clear a.motion
| to d1sm1ss is dlsfavored Stzles V. Onovato 318 S. C 297, 457 S.E.2d 601 (1995); dedle V. Morrls
381 S.C. 643, 675 S E.2d 431 (2009) Pla1nt1ff asserts. the trral court erred in grantmg the mot1on in

~light of this standard and the facts of thlS case



ARGUMENT

I. -~ THE TRIAL COURT ERRED IN GRANTING RESPONDENT’S MOTION TO
DISMISS ON_THE GROUNDS THAT RESPONDENT IS IMMUNE IN THIS
LAWSUIT PURSUANT TO THE SOUTH CAROLINA TORT CLAIMS ACT.

A. The acts of the 'De‘fendant’_s, emplovees were ministeria‘l,-_;rather _than
administrative. '

The trial court found that because the Commission is a governmental entity it is subjeat to
the: South Carolina ,Tor.t .Claiiais Act; and the,r’efore. is not liable for any loss resulting Afrom
administrative action or inaction of a le"grisllatiVe,. judicial, or quaéi-judicial natuié'. S. C Code Ann.
- §15-78-60(2). However, in sorfne. iﬁstancea “[t]he Tort Claims Act waivea sovere‘_igh immunity fOr
torts committed by the State, it’é pdlitical subdivisions, and governmental employees acﬁng within
the scope of their official duties.” Proctor v. Dep’t of Health & Envtl. Control, 368 S.C. 279, 291,
628 S.E.2d 496 (Ct. App. 2006). The lower court found that S.C. Code Ann. § 15-78-60(2) is
applicable to the case at hand. SoAu‘thv Carolina Code Ann. Section 15-78-60(2) provides: a
“government entity is not liable for a loss resulting from . . . administrative action or inaction of a
legislative, judicial, or quasi'-judi,cial.naturé.’s

The Court of Appeals of Soﬁth Carolina addressed several applicable exceptions from-the
'\Tort Claims Act in Hawkins v."City. of Greenville, 358 S.C. 280, 594 S.E.2d 55‘7v'(Ct.-App. 2004).
Spéciﬁcally, the Court discussed S.C.-Code Ann. Sections 15-78-60 (1), Qz, v('4), (%), aﬁd (13)..The
Court of Appeals stated that for each of these provisions: o |

The determination of immunity from tort liability turns on the question. of whether’

the acts in question were discretionary rather than ministerial. A finding of immunity

under the Act “is contingent on proof the government entity, faced with alternatives,

actually weighed competing considerations and made a conscious choice using
accepted professional standards.” ' ‘

citing Wooten ex rel. Wooten v. South.Carolina Dep’t of Transp., 333 S.C. 464, 21-68 511 S.E.2d
355,357 (1999). '



A “ministerial act” is defined as:

any action within an official's non-discretionaty routine. Ministerial acts are the acts
of an official within the scope of office that do not require the official to exercise
independence of thought or responsibility of judgment. The official carrying out a
ministerial role is usually doing so as a matter of routine. Officials and the
governments that employ them enjoy only qualified immunity from suit for harm
done by ministerial acts of ofﬁc1als

Bouvier Law Dictionary, 3% Revision (8" Edition by Francis Rawle West Publishing 1914 3
Volumes).

In the case sub judice, the Commission did not make a discretionary decision to notify
Plaintiff of the hearing held on Novermber 3,2016. Per the South Carolina Workers’ Compensation

CommiSsion regulations, the Corhmi‘ssion is ‘required to notify all interested parties. (Thus a

ministerial duty) See South Carolina Workers Compensatlon Regulation 67-607.2 At the tlme of
the hearing, Plalntlff was an interested party and had ﬁled four separate Fee Petitions requestmg
attorney’s fees. (R. pp. 83, 91, 99, 111). P.laintiff was informed via email from Amy Braey of the
Workers’ Compensation .Commission on D'ecem_b'er 13, 2012, that if Plaintiff filed another Fee
Petition (Plaintiff’s fourth) it would act as a lien on the file. (R. p. 110). Plaintiff complied withvthis
‘request, but due to the simple negligence of the Commission employees was never notified of the
hearing. The Cornmission employees had no discretion as to whether they could refuse to notify
Plaintiff or any other interested parties of a hearing. Per the Commission’s own regulations, it was
the Commission’s mandatory duty to notify. all interested part_ies. This is a ministerial act, not a
discretionary act. Moreover, the Commission did not use generally accepted professional standards
when they negligently failed to p.rotect plaintiff’s lien on four separate occasions and failed to notify

Plaintiff of the hearing’. Thus,A this Codrt should reverse the judgment of the lower court and find

! Notice of a hearing is clearly a ministerial act. See Black’s Law Dictionary which defines ministerial as “Of or relating
to an act that involves obedience to instructions orlaws instéad of discretion, judgment; or skill.”

2 S.C. Workers Compensation Commission Reg. 67-607(B). The Commission issues a hearing notice to the parties
which includes the date, place, time and purpose of the hearing.



;[hat the Commission is not imfnuhe from tort liability for failure to notify the Plaintiff of tﬁe hearing
— a simple negligent act. | *

F ur‘therrnore, a goVemm‘ent.entity is liable for their torts in the same manner and to the same
extent as a private individual under like circumstances, subject":to exemptions from liabilit')./ and
-damages, contained ‘in 'the-ACt; S.C. Code Ann. § 15-78-40. Asista‘ted "above’, the trial court found
that S.C. Code Ann. § 15-78-60(2) is'applicable to the case af hahd, which states: “the gbverﬁment
entity is not liable for less re;sultin‘g from (2) administrative a;tion or ‘inaction of a legi‘siativ‘e,
jud‘icial, or quasi-judicial nature.” Therefore, a government agency is only immﬁne if the loss was
the result of an administrative action or inaction and that action or inaction waé of a legislative,
~judicial, or quasi-judicial néture. In the present case, the actions or inactions of fhe employees of
the Commission were n‘bt in an administrative capacity, rather, the employees failed in pérfonning :
mere ministerial activities (simply providing notice fo Appell‘an'.t‘)',; and therefore the Commission is

subject to the South Carolina Tort Claims Act,

IL. THE _TRIAL COURT _ERRED IN HOLDING THE_COMMISSION’S ACTIONS
WERE JUDICIAL. . - :

Additionally, the trial court improperly concludes that because the Commission is a judicial
department of the State it necessarily follows that the acﬁons and/or inaction of its employegs are
automatically of a judicial or quasi-judicial nature. Td determine if an act is(of judicial nature the
court must look to the ﬁature and function of the act itselﬂ Proctor v. Dep’t of He’aZth & Envil.
Control, 368 S.C. 279; 300, 628 ‘S}E.2d 496 '(Ct.’:A‘pp‘. 2006). Sou_th' Carolina recognizes thrée
exceptions to judicial or quasi-judicial immunity. d. Judicial immunity is not appropriate forv

judges and other officials if: “(1) they did not have jurisdiction to act; (2) the act. did not s‘er\’/_e a

judicial function; or (3) the suit is for pfospective, injunctive relief only.” See Faile v. S.C. Dept. of

Juvenile-Justice, 350 S.C. 315, 566 S.E.2d 536 (2002) (even judges are not insulated by judicial



immunity when they act in an administrative qapaciiy.j Id. The second exception, which focuses
on the importance of the act itself, rather than the actor, is applicable here. Id.. Under this
exception, even judges are not protectea by judicial immunity wheﬁ they act in an administrative
capacity. Id. Therefore, it must be determined whether the employee’s failure to protect plaintiff’s
lien and notify plaintiff of a hearing had the nature and function of a judié’ial act.

In the case sub judice, the acts or i"naction'b.y«the ofﬁcers, agents, and/or employees of .the
Commission were ministerial (simplé paperwork) and negligent acts rather than judicial acts. To
* determine whether the act is “Judicial - in natufe” the act must involve an element of judicial
.’dlscretlon and not be merely ministerial. See Antozne 2 Byers & Anderson Inc., 508 U S. 429, 436,

113 S. Ct. 2167, 124 L. Ed. 2d. 391 (1993) (statmg that “when judicial 1mmumty is extended to
officials other than judges, it is because their judgments are ‘ﬁmctlonal[ly] comparab[le]’ to those of
judges-that is, because they, too, ‘exerciée a discretionary judgment’ as a part of their function”)
(quoting Jmbler v. Pachtman, 424 U.S 409, 423, 96 S. Ct. 984, 47 L.. Ed. 2d. 128 (1976)). Desoto
County v. Dennis, 160 So. 3d 1154 (Miss. 2015). The ¢mp10yees.0f the Commission are afforded
no discretion in carrying éut of their duty fo n'otify all ‘iﬁterested paftiés of upcoming hearings — the
law mandates notice to parties. The Commission employees must legally notify parties to a hearing
- of their right to attend and be heard. The United States Constitution and the South Carolina
Constitution require it and there are no exceptions. If there is one core requirement in the United
States it is noticé of a hearing and opportunity to be heard.

III. THE TRIAL COURT ERRED IN NOT HOLDING THE FAILURE TO NOTIFY
APPELLANT OF THE HEARING WAS GROSSLY NEGLIGENT.

Furthermore, S.C. Code Ann. § 15-78-60(12) states that a governmental entity is not liable
for a loss resulting from cettain events includihg “licensing powers or functions including, but not

limited to, the issuance, denial, suspension, renewal, or revocation of or failure or refusal to issue,



deny, suspend, renew, or revoke any permit, license, certificate, approval, registration, order, or
similar authority except when the power or function is exercised in a grossly negligent manner.”

(emphasis added).> A potential injured third-party may seek relief under this exception..

Chakrabarti v. City of Orangeburg, 403 S.C. 308, 317, 743 S.E.2d 109 (2013). Gross negligence is
defined as “the intentional conscious failure to do something which it is incumbent upoh one to do
or the doing of a thing intentionally that one ought not to do.” Id. citing Etheredge v. Richland Sch.
Dist. One, 341 S.C. .307, 310, 534 S.E.2d 275 (2000). “Gross negligencehas eilso been defined asa
relative term, and means the absence of care that is necessary under the circumstances.” Id. In most
cases, gross negligence is factually controlled and its determination best rests with the jury.” Faile
v. South Carolina Dep 't of Juvenile Justice, 350 S.C. 315,332, 566 S.Ev.2d 536, 544 (2002).
| Here, the Commission asserts that it is immune under S.C. Code § 15-78-60(l2_).v Although
the exception relied on by the Commission does not.expressly contain a gross negligence standard,
in Chakrabarti the Court of A}ipeals of South Carolina held- that when the exception of gross
negligence applies to a case, the gross negligence standard is read into any other applicable
exceptions. Id. at 319. As state.d above, a third party may seek relief under section 15-78-60(142).
Therefore, this Court should find S.C. Code § 15-78-60(1 2)l is applicable to the 'c.urrentb case and it -
should extend the gross negligent standard to the additional exceptions relied on ::by_ the
Commission. /d. | |
The gross negligence of the Commission employees is evidenced by fhe‘ir repeated failure to
properly document the fee petition (on four separate occasions), their failure to proteet the Plaintiff’s
lien, their failure to notify Plaintiff of the hearing, as well as the Affidavit of Virginia Crocker, who
was a South Carolina Workers’ Compensation Commissioner for eight years and vthe ~Judicial.

Director at the Commission for an additional eight years stating notice was required and customary

3 It should be noted this section makes no mention of the notice requirement because it would not be constitutional.

9



for the Commission. (R p. 59). This repeated failure of Commission employees to properly secure
the lien of the Plaintiff coupled with the afﬁdavrt of a former ﬁWorkers’ Compensation
Commissioner demonstrates the _consCicnts failure to provide proper legal notice. It ié incumbent
upon the Commission to protect Appellant’s rights by providing the statutory notice.*

IV. THE TRIAL COURT ERRED IN FAILING TO HOLD THE APPELLANT HAD A
CONSTITUTIONAL RIGHT TO BE HEARD.

Furthermore, under br)th our statev and federal due process clauses no pe_rs'orrs;hall be

deprived of life, liberty, or property without due process of law. U.S. Const. amend_XI V.$ ',1 : S.C

Const._art I, §3. The fundamental requirements of due process include notice and an opportunlty to

be heard in a meaningful way. Tant v. S.C. Dep't of Corr., 408 S.C. 334, 340 759 S.E.2d 398, 401
(2014). Determining whether a person has been denied due process requires that _‘the individual be
denied an interest that can be deﬁned>as liberty or property under the Due Proct:ss Clause. Id. A
person’s property interests’ extend well bcyond actual ownership of real estate, chattels, or money.
Bd. of Regents v Roth, 408 U.S. 564, 571-572, 92 S. Ct. 2701 (1972). Furthermore, bursuant to |
S:C. Code Regs. 67—1204(Fj, “lH]f the Form 61 and Order do not comply with R. 67-1205, the-
Commissioner -reviewing the Form 61 and Order shall immediately schedule a hearirlg.to consider |
argument of counsel and testimony, if vany.” | .

The trial 'courtvalso found that the Eleyenth Amendment protected the Cornmission from
suit. However, this argument begs the question in this case that a governmental entity is always ’

liable if it takes action against a citizen without providing notice and an opportunity to be heard.

* As an example, this case is no different than if a Commission »er'nplhoyee driving a Commission 'ca[r failed to yield the
right of way and caused a wreck. Both this case-and the car wreck example involve-a violation of a statutory law.

10



Due processrs not satisfied unless a person is’ grven notrce5 This .'is» the core ;princlple of 't‘he
Constrtutron one should not be deprlved of property wrthout a hearrng Notrce isa fundamental
and elementary requrrement of due process The purpose of course is that the governrnent follow a |
.farr process of decision making when it. acts to deprrve a person of its property rlghts Jolnes v,
Flowers 547 U.S. 220 (2006) Fuentes v. Shevzn 407 U.S. 67 (1972) (serzure wrthout notrce and.
hearing Vlolates procedural due process) B
In the present case,.(Plaintiff was ot notiﬁed of the 'hearing On_Novenlber 3', ‘2016 and thus, .
was unable to protect its interestand lienfor attorney’s fe_es,‘ whj"ch‘ was establikshed on Dvecernbker.
28, 2012, after submitting.'his Fee .Pe'tition for the fourth time.® The Appellant S attorney s fees
‘constitute a constrtutronally protected property 1nterest and, but for the neghgent acts or omrssrons 5
of the Comrnrssron s ofﬁcers‘ agents ~and/0r er'np‘lOyees 'Plalntrff ‘would have be‘en"notrﬁed‘of the

settlement hearrng and would have had the opportunrty to properly defend its cla1m

CONCLUSION

For the reasons set forth 'aboye,;Appellant, requests that this Court revers‘e the tri_alt cou‘rt"sb :
Order partially Denying Appellant’s Motion for Reconsideration and find as _'a ‘matter of law the

Commission is liable for failure to provide Appellant notice of the hearing.

5 This Court has found in the area of tax sales notice must be given. Rives v. Bulsa 325 S.C. 287 478 S E 2d 878
(Ct.App. 1996) (failure to give the required notice of a tax sale is a fundamental defect).

.1t is interesting that the Commission approved the attomey s fees months after the hearing with Nadolny s w1dow aﬁer
the Appellant made the Complaint. (R. p. 11). -

.7 Further, motions to dismiss are disfavored in thiis state and the Court did not consider the Affidavit of Vrrgmla Crocker
submitted by the Plaintiff which ‘essentially tumed thlS case mto one for summary judgment:
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