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COUNTERSTATEMEN T OF ISSUE ON APPEAL

o

L Dld the Admlnlstratrve Law Court (“ALC”) abuse 1ts dlscretlon if calculatmg the.

Lo ’

attorneysfeeaward‘7 o -:‘ B

;o STATEMENT OF THE CASE
The South Carolma Department of Health and Env1ronmental Control (“Department” or

“DHEC”) hereby adopts and 111corp0rates the Statement of the Case contamed in, the brref it

N

vvvvv

on March 21, 2018 a smgle day after the ALC s ﬁhng of the March 20, 2018 Fmal Order and
- Dec1sron (“the Ments Order ) (R pp 13 37) DHEC ﬁled a Memorandum n Opposrtlon to thez. :

, 149

Petrtlon on Apnl 5, 201 8 in wh1ch it argued among other thmgs Mr Davenport requested fees

- are unreasonable and should be substant1ally reduced ” (R pp 48 49) In: reply, Mr Davenport'

o o conceded certaln fees were not recoverable pursuant to § 15- 77 300 and; explamed w1th respcct to -

costs that he “subnutted an 1temlzed l1st1ng of expenses,, whrch the Court can eas1ly hne through‘
| items’ that ares not properly recoverable under the statute 7 (R p: 60):! OnJune 13, 201 8; the ALC o
held a heanng on the Petmon (R pp 1518 1569) On August 1 2018 the ALC ﬁled its Order " .
- Granting Mr Davenport s Petrtlon for Attorney s Fees in whrch it awarded attorney S fees in the : .

| total amount of$91 120. 00:” (R P 78) h o ’_ ‘

| On August 13 2018 DHEC ﬁled a Mot1on to; Altcr or Amend (Recon31der) the Order

' ~Grantlng the Pet1t1on agam argumg that [t]he awarded fees are unreasonab]e » (R p: 99) Tn.

v
§

e

I" Mr. Davenport’s counsel also explamed during the hearmg on'the Petmon that, “our position doés. mclude a request
for'costs under Rule 54'to the extent that, your Horot, I believe that some of this - - 'sonie of our requested Costs ate
not recoverable It’s:an easy matter to strlke through:” (R pp. 1560-1561)..° oLt . :

1
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- partrcular DHEC argued unreasonably bllled hours mcluded nea'rly‘ 24 hours 1n "tr'avel" "tim’e ”
B 1(1d ). Mr. Davenport dld not move to alter or: amend the ALC s Order Grantrng the Petition. On .
R ';September 20, 201 8 the ALC 1ssued 1ts Order on DHEC’s Motron to Alter or Amend Whereby it
| , " amend[ed] the amount of attomey § fees awarded from $9l 120 OO io $87 670 l)O” based. upon 1ts
“errorin 1nclud1ng “the hours [Mr Davenport s] attorney spent travellmg to and from Columbla on
.;} -lJuly 20, 201 7 and July 24 2017 through July 28 201 7 (R p l 19) The ALC found. such blllable

hours were' unreasonable (Id )- Mr Davenport d1d not move to alter or amend the ALC’
" Reconsrderatron Order DHEC thereafter ﬁled and served its. Notlce of Appeal on October 17 |
.‘1201 8. Mr Davenport filed and served hrs Notrce of Cross Appeal on-October 22 201 8

ARGUMENT

I THE ALC’S CALCULATION OF ATTORNEY’S FEES IS SUPPORTED BY» B
_ . EVIDENCE.AND NOT AFFECTED BY AN ERROR OFLAW. =~ .-

- As explamed m DHEC’s Appellant brlef the ALC’s award of attorney s fees pursuant to

- ‘5 15- 77 300 was an, abuse of drscretlon and the award should be vacated in.toto. Nonetheless Mr. |
‘:‘Davenport s argurnents on appeal concermng the ALC’s calculatlon of fees sonre of Wthh were‘

not preserved for appcllate rev1ew and/or supported by therecord, are W1thout ment A tnal court’ s_

: dec1sron regardmg an award of attomey 5 fees under § 15- 77 300 will not be dlsturbed absent an

abuse of dlscretlon Heath V. County ofAzken 302 S C 178 182 394 S E. 2d 709,711 (1990) - ..

An abuse of dlscreuon occurs when a trial court S. decrslon is unsupported by the ev1dence or

controlled by an error of law Zabrznskz V. Bi zght Ac; es Assocs 1346 8. C 580 601 553 S.E! 2d »

110 121 (2001) Sectlon 15 77- 300(B) states “Attomey s fees .. miust be lumted to areasonable
~ fime -expended =at aﬂ reasonable-"rate Mr Davenport fails- to demonstrate how the ALC S

'calculatlon was unsupported by evrdence or affected by an error r of law.
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A The ALC’s exclusxon of post-hearmg fime expended was reasonable and in.
accordance w1th § 15 77—300 -

~the contested case hearmg in the awarded attorney s fees. (Dav'enp_o'rt Inltl'al’,'Br; 'pp‘.» 4‘-6).
Spemﬁcally, Mr. Davenport contends the ALC erred relylng on McDowell \2 S C. Dep ¢ of Soc.
- Servs., 304-S.C. 539 405 S E. 2d 830 (1990) for holdlng fees earned for post-hearmg matters are
- not recoverable The ALC s decllmng to award fees eamed post-hearmg ‘was. reasonable and in
| accordance w1th§ 15 77 300 A . ; o / |

In fact the ALC should have held that pursuant to McDowell no attorney S fees were
recoverable due to this- matter bemg an adfnmrstratl‘ve action,” not a‘ cn‘f‘ll action.” TSe“c‘tron 15-
77 300 allows fees “in any czvzl actzon brought by the State, any political subdtvrslon of the State
or any party who is’ contestmg state actlon .. As explained in 'DHEC $ Appell'ant;/brref the
Supreme Court heId the hearmg conducted by. the South Carolma Department of Soc1al Semces,
~(“DSS’) in McDowell was not- subject to attomey s-fees because, at that pomt DSS “was: not
N ‘pressing its clalm in htlgatron », but, mstead was merely functlonmg as-an admmlstratlve-«
' ;'decmon maker ” 304 S (3 at 543 The heanng before DSS is the equlvalent to the contested case
hearing before the ALC also an executlve agency A review of appellate case law does not reveal :
any cases where a South Carolma court has awarded fees pursuant to § 15-77- 300 for proceedmgs N
- before the ALC. Accordmgly, the ALC should have held that attomey s fees pursuant to § 15 77-

300 were not rec'o_verable in -toto 'because‘ thlswa's an * admrmstratrv.e,; g not “civil actron.’-

2 'South "Carolina statites are consistent with this distinction between “administrative™ and “civil: actions.” A
comparison of § 15-77:300 -with The ‘South. Caroling Frivolous. Proceedings Act (“SCFPA”) S.C. Code: Arin. § 15-
© 36-10, is instructive: The SCFPA addresses “p]eadmg[s] filed in'a civil or administrative action” or.* [a] document -
‘filed in a_civil or adiministrative action.” S.C. Code Ann. § 15-36- lO(A)(Z) and —(3). Addmonally, the SCFPA
) provides that, “An attorney of pro s¢ htwant participating in.a civil or administrative action or déférise miay be
‘sanctloned for ma}ung frivolous filings or makmg fnvolous arguiments. Id: § 15-36- 10(A)(4) Accordmgly, our
) legrs]ature siintent was to allow for- SCFPA 10 iriclude “administrative actions,”such as this matter, whereas,§ 15-77- -
300 only captures * c1v1] actlons > The Equal Access o Justzce Act, the fedéral equrvalent to§ 15 77 300 51m11arly

»
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that addltlonal “fees on, fees w1ll be unposed only upon a ﬁndlng that such defense to a petltlon 3
)' ‘- yﬂ,’__.

is Wlthout substant1a1 Justlﬁcatlon The ALC’s exclus1on of tlme expended post tnal is

- supported by the record and not affected by an- error of law '

: .fB;, P The ALC’s exclusnon of costs: was reasonable and in accordance w1th § 15-77-
300 STl s ] , A :

Mr Davenport argues the ALC erred in refusmg to award any costs beyond the attorney ]

=fees award (Davenport Inlttal Br , Pp: 6-8). Flrst Mr. Davenport pomts to the followmglanguage-r :

in§ 15 77- 300(A) asa basrs for awardlng court costs “the court may allow the prevalhng party to

Tecover reasonable attorney s fees to be taxed as court costs agamst the approprlate agency

Addltlonally, Mr Davenport contends SCRCP Rule 54 and S C Code §§ 15 37 10 et seq dre

bases for awardmg costs. These arguments are unavalhng - -

i

At the outset and as the ALC correctly recogiized; the plaln language of § 15-77-300 doés -
not:provide for .the»recoveryaof‘Ct')st's or exp'en'ses. v(R. p. .7'8). S‘ectron 1-5'-7f7—3.00(A’) states:
Inany c1vﬂ actlon brought by the State .any pohtlcal subd1v1s10n of the State or any
. party who-is contesting:state action,. unless the prevailing party is the State or any
- political subdivision of the State; the court may allow the prévailing party to TECOVEr
L reasonable attorney 'S fees fo'be taxed as-court costs: agalnst the appropnate agency
Sif £ ‘ :

~ Section -15-’77’-300"(}A") oniy:"=referen‘cesi ‘-fattomeyfs 'fees?'"v and. does not .'expressly -fauth‘o‘r'i'ze
relmbursement of mcurred “expenses "ot costs 7 If'the General Assembly: mtended § 15 77-300
- to 1nclude expenses or costs 1t would have prov1ded such language In the federal Equal Accessr'
to Justice Act (“EAJA”), whlch our Supreme Court has noted S1m11ar1t1es to'§ 15- 77 300 , Congress |
speclﬁcally prov1dedr for-’the re_covery"of,costs ,and,._expens,es.-« T,‘he_ EAJA states,: | |

K Except- as otherw1$e spec1ﬁcally provrded by statute, a court shall award to a
prevalhng party: other than the United States: fees and other expenses, in addztzon to
_ any costs gwarded pursuant to subsection (a), incurred by that party in, any’ ‘civil
actlon (other than cases soundmg in tort), 1nclud1ng proceedlngs for Jud1c1a1 rev:ew

......

JurlSdIC'[lOIl of that actlon unless the court ﬁnds that the posmon of the Umted"



- States was substantrally Justlﬁed oF that specral 01rcumstances thake an award
unJust - sl :

28 U S. C § 2412(d)(1)(A) (Emphasrs added) More 1mportantly, the Supreme Court has

specrﬁcally reco gnlzed that § lS 77 300 “does not mandate [relmbursement of expenses incurred

;

: by’ counsejl]?’ Layman 12 State 376 S C. 434 461, 658 S.E.2d 320, 334 (2008) The plain
| language of § 15-77-300 srmply does not prov1de for recovery. of costs or expenses

. Rule 54(d), SCRCP states o T

'::Except when express prov1s1on therefor is. made elther in a statue or in, these rules
- costs'shall be allowed as ‘of course to'the prevailing party unless the court: otherwise .
directs; but costs against the: State; 1ts ofﬁcers and. agencies shall be. 1mposed only
'to the extent penmtted bv law -

(Emphasrs added) Notably, m hlS Petltron Reply Memorandum and the heanng on the Petition, '
M. Davenport never c1ted any law provrdmg for the 1mposmon of costs ‘Mz Davenport s
~argument regardlng § 15 37 200 allowrng costs to be recovered agamst the State was ralsed for
the ﬁrst time:in hlS Appellant s bnef and accordmgly, has. not been preserved for appellate review,
?See Pye V. Estate of Fox 369 S. C 555,.564- 65 633 S.E2d 505 510 (2006). (“It is well seftled that
an‘issue cannot be ralsed for the ﬁrst time:on appeal but must have been raxsed to and ruled upon
‘ by the tr1a1 court to be preserved [Internal c1tes omrtted] ”) Neverthelessl even 1f thls matter was
-preserved for appeal thls matter is not: a* crvrl action,” as that terrn is used in T1tle 15 ‘C1vrl :
Remed1es and Procedures See S C. Code Ann § 153 204 Thrs was an admlmstratlve actron

: Notably, there 1is n6 case law holdmg § 15 37 200 apphcable to hearmgs before the ALC Asa

. result the ALC d1d not err by excludmg costs :

44Civil actions may only be commenced within the: periods prescnbed in this title:after the.cause of action has accrued
exeept whén; in special cases; a.différent limitation 1s: prescnbed by statuté.” S.C. Code Ann. §15-3-20(A).. “Acivil
action ‘is cominenced when the: summons atid complamt are filed with the clerk of court if actual service is
~ accomplished wrthm’one hundred tvyenty_days}_aﬁer filing:”. Jd. § 15- 3‘20(B) :

6 -
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C. The ALC’ reductron of fees followmg the Motlon for Reconsrderatlon was
reasonable and\proper._ , N e

‘Mr. Davenport contends the ALC erred 1n reducrng the attorney s fee award by $3 450 OO ‘

 based upon the exclus1on of unreasonable travel trme followmg DHEC S Motron for "
'Recons1derat10n (Davenport Imtral Br pp 9- 12) Mr Davenport alleges DHEC first- ralsed the*

:" issue of reasonableness in 1ts Motron f j ‘Re‘con51deratlon Mr. Davenport also alleges DHEC’

' ”counsel “vva1ved the 1ssue of reasonableness of the fee petrtron‘ Fmally, Mr Davenport cités
) vanous non-bmdmg, non-South Carolrna cases holdmg that attomey travel tlme is awardable ‘
These arguments nnsconstrue the record and arguments before the ALC.. The ALC s reduct1on '
'based upon the unreasonable tlme expended is supported by ev1dence and 1s tiot: affected by an

error of‘law.

~ -

DHEC argued 1n 1ts Memorandum in: Opposmon to the Petrtron that “the proposed amount’

A

’[of attorney s fees] is unreasonable and 1nconsrstent w1th the fees allowed pursuant 16 Sectlon 15-- -

77 300. 5 (R P 48) Followmg the ALC s issuance of its Order Grantmg the Petltron .which was:

- | ,largely srlent on the reasonableness of b111ed hours DHEC further argued in 1ts Motlon to Alter or

,\~A

Amend (Recon51der) that the awarded fees are unreasonable” and that “[t]here dre 4 nurmber of
‘unreasonable brlled hours 1nclud1ng, among other thmgs nearly 24 hours 1n. travel tlme duplrcate;v |
V blllmg entrres and multrple days in’ whlch Mr Rothsteln bllled over 15 hours " (R p 99)
DHEC s, arguments in the Motlon to Alter or Amend (Reconsrder) were propert and in accordance
_ with thereasons‘;for"ﬁ‘hng such‘ mot1ons. :The Supreme: Court;helda there are: -

. two basic 51tuat10ns in whrch a party should consrder filing.a’ Rule 59(e) motlon
A ‘patty may wish, to file such .a motion when she believes. the “court has
- misunderstood, failed to fully ¢consider, or'perhaps failed to:tule o an argament of -
issué; and the' party Wishes for the ¢oitt to reconsider ot rule on it. A party must’

'ﬁle such a ‘motion when an issue or argument has been: ralsed ‘but. not ruled on,. 1n;
order to preserve 1t for. appellate review, -

o



Elam:v. 8. C Dept of T ransp 361 S C 9 24, 602 S E.2d 772 780 (2004) The argument was:
- .properly ralsed before the ALC and DHEC ﬁled 1ts Motlon to Alter or. Amend (Reconsrder) for~

* the reasons stated in Elam The ALC mlsunderstood fa1led to fully cons1der and properly rule
upon DHEC s argument about the unreasonableness of the, attorney s fees. Accordmgly, it was.
E approprlate for the ALC to reduce the awarded fees based upon the unreasonable travel tlmes

Durmg the hearmg on the Pet1t10n the: ALC asked the followmg of DHEC 'S counsel
ALC . ‘Now; also Mr chev1cl do you. have any argument that you wanted

- _"~to place- on the record Wlth respect to the’ reasonableness of the .

; hourly fee that’s === : . '

M. 'Wieevlc 1 think he - .- Mr Rothstein included an: afﬁdavit “We would. -
e appre01ate it - - if the [court is agreeable to it], we’d be: appreciative.
" of being able to research that. At this time; no, we have no.reason. ..
'to dispute Mr. Rothstem 'S afﬁdav1t E

‘(R p- 1567) Mr Davenport erroneously nnsconstrues thrs exchange as a watver of the on “the

o 1ssue-of the reason‘ab‘leness of the' fee .petmon (Davenport Imtlal Br +Pr 10).. However the clear

subject Was the “reasonableness of the [$300 00] hourly fee” of Mr: Davenport’s counsel The

X

iR Aexchange d1d not concern whether the tune expended by Mr Davenport 3 counsel Wwas reasonable

.’Even 1f it d1d the exchange d1d not constltute 2. warver of any argurnent In any event the ALC
_'_~agreed w1th Mr Davenport and awarded fees. based upon the. sought—aﬁer hourly fee. |
The varlous cases crted by Mr Davenport supportlng the assert1on that travel tlrne‘be B
included 1n the statutory attomey S: fees award ‘are also not persuasrve Fi 1rst the cases are not: from
‘\South Carolma courts. and concern dlfferent attomeys teesl statutes Addltlonally, _the cases :
',",explam that it is. thhrn courts d1scret10n to award attorney s fees for travel tirtie and- courts
"exer01se that dlscretlon by determrnlng whether such travel trme was reasonable See e.g., Rose;
| Confectzons ]ﬁfc v. Ambrosia Chocolate Co 816 F 2d 381, 396 (8th Cir. 1987) (holdmg that a

- court should: award fees for travel tlme unless it: determmes in-it§ discretion that such a recovery

e

8.



) would be unreasonable ”) and Hemjy V. Webermezer 738 F 2d 188, 194 (7th C1r 1984) (statmg “if
. . the travel s unnecessary the tlme spent in, travel should be subtracted out”) In thls matter the: .

,ALC exercrsed such d1scret10n and dechned to award fees for the travel tlme

Ultlmately, [c]0n31dermg the numberi of hotels" W1thm:th'e Colum‘bla area » the»ALC found

'h “hours [Mr Davenport” s] attorney spent travelhng to: and from Columbla were

unreasonable ”? (R p 119) In hlS Appellant’s br1ef Mr Davenport explams the de01s1on not to

stay overm ght m Columbla and how Mr Davenport and. h1s counsel worked dunng the commutes

to and from Columbla (Davenport Imt1a1 Br., pp 10-1 l) Whlle Mr Davenport dld prov1de an
:1temlzed statement of blllable hours mcludmg a supportlng afﬁdawt there s nothtng m | the

afﬁdavrt or record supportmg the statements made in hlS Bnef about the demsxon to commute and '

 theitime Sp,cntu.nj comniute. Cons,tderatl,onfof, .suqh‘:s,t.atemcntS' are not p‘aﬂtof the:record atn;d woul.d,

" beimproper. (Se¢R. p: 57, Daveriport statirig in his Reply Brief it Support 0f the Petition, “[Olne

of the most basic :aSpe'ct's'; ofeveryj ury"‘.ins'trfu‘ctic‘m 1§ ‘the admonition, *What the l‘aWyer“s"'sayf is not

Y

: »:ev1dence See; e.g., Bennettv Angelone 92 F 3d 1336 1347 (4th Cir. 1996) ”) Accordtngly, the

':ALC’s decision to-exclude such time in 1ts‘calculat10n was reasonable and supported by. ev1dence _

-

CONCLUSION e

For the foregotng reasons, the ALC’s calculatlon of the attomey s fees award should not

be 1ncreased The ALC S calculatlon is: supported by ev1dence and not affected by an eITor of law

I

. \‘ . . ,:' B
' [Signature page follows] .
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