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ARGUMENT

- REE )‘«

The South Carolma Department of Hea]th and Env1ronmental Control (“DHEC ) subm1ts's

‘ the arguments below 1n response to the Respondent br1ef of Ja ames W Davenport Mr Davenport

| fails to refute the vanous Iegai errors that aﬁ'ect the Admmlstratlve Law Court S (“ALC”) award»
under S. C Code Ann § 15 77 300 Accordmgly, the award must be reversed

L THIS WAS NOT A CIVIL ACTION

Contested cases are admmlstratlve actlons that are conducted before admlmstratlve

‘ 'agenc1es of the executwe branch__ See e. g S C. Code Ann §1 23 500 (“There is created the

. A [ALC]; wh1ch is.an agency f w1thm the executrve branch of governrnent of thrs; State- ”)» “Civil

- =act10ns are conducted before courts of the Judrclal branch See S. C. CONST. art v (estabhshmg '

and explammg the Judlclal Department in South Carohna) andS. C. Code: Ann § 14 1270
(de51gnatmg the several courts of the State) Relymg on a dlctlonary deﬂmtlon Mr Davenport

broad]y contends that because th1s was not a crlrmnal proceedmg, 1t was a c1v11 actlon

-(Davenport Imtla] Resp t Br pp 10-1. 1) The more relevant: dlstmctlon is between cwrl actions™
and admmrs,trat—we actions:” Mr Davenport s argument and the ALC’s holdmg that a contestedv

Acase isa c1v11 actlon "1 gnore the statutory scheme behmd § 15- 77 300

5

Sectron 15- 77 .)OO is wrthln Trtle 15 of the S. C Code of Laws entltled ‘Ci’vil-‘Re’medies

fand Procedures ” Whrle § 15 77 300 does not mclude any deﬁmtlons Tltle 15 demonstrates that

*eivil actions” only con81st of proceedmgs before the Judlclary n prescrlbmg the time: for
-,’c,ommencem’ent‘of 'ci.v‘iil ac’t‘xo‘ns‘.§.‘115-‘3-‘20v'p'r0wdes-' L 5

(A) Civil actlons may only be commenced wrthm the penods prescnbed in thlS t1tle
after the cause of action has. accrued except when 1n spec1a1 cases a dlfferent

hrmtatlon is prescrlbed by statute . s



(B) A uvxl action is commenced when the summons and. complamt' are filed with
the clerk of court if actual service i accomphshed w1th1n one hundred ‘twenty days,
after ﬁlmg : : :

: »Sectlon 15-77-50 descrlbes the _]unsdlctron and venue of actlons affectlng State agenc1es as. “[t]he

| c1rcu1t courts of thls State Nowhere Wlthm Tltle 15 1s there mentlon of contested cases or the |

ALC. Addltlonally w1th exceptron of descnblng the: Court of Appeal s _]urlSdlCtIOI‘l Tltle 14

entitled, “Courts » does not.r eference contested cases or the ALC
v . . * : ]
However Tltle 15 mentlons admlmstratlve actlons wh1ch 1nclude contested cases The

. . -

Soiith Carolina anolous szzl Proceedmgs Act ( ‘SCFPA ) S. C Code Ann §§ 15 36-10et' seq 3

—explams ‘that, * [a]n attorney of: pro se htlgant part1c1pat1ng in a czwl oF admmzstl atzve actzon or‘

L

defense may be sanctloned” for ﬁhng fnvolous pleadmgs motlons or document or makmg
'ﬁfr;\iolousgarguments S.C. Code Ann § 15 36+ 10(A)(4) (Emphasm added) The SCFPA applies -
| [a] pleadmg ﬁled in a crvrl 0f admmzsn atwe actzon of [a] document filed. i in a civil or
admmzstratzve action.” 1d § 15 36- 10(A)(2) and —-(3) (Emphasm added) Accordmgly, there isa
. distinction. between admmlstratlon actlons such as‘ contested cases and c1v11 actlons ige Thls
dlstmctlon 1s ‘made clearer by the fact that Title 1 of the s.C. Code of Laws, whlch 1s entitled
“Admmlstranon of the Govermnent” and creates the ALC, exp11c1t1y prov1des the ALC w1th

authority to -1‘mp‘ose sa’nctlon's :m a‘c-’cordance-wnhthe‘ SCFPA.. Se‘ctto'n 1r-:2‘3x670's‘tates: S

i

proceedmg that the case was fnvolous or' taken solely forthe: purpose of delay, the
Judge may’ 1mpose sanctions :as- the 01rcumstances of‘the case and dlscouragement
of hke condiict in the future may require, ,mcludmg sanctions authorized in the
Frivolous Proceedmgs Acty Chapter 36 T1tle 15, and as otherwise prescrlbed by :

Slawe - L . T
v - § ‘_."F f‘

P
AL

! Whrle the Supreme Court in McDowelI v. S:C Dep toj “Soc. .Servs 304 S.C. 539 405 S: E 2d 830 (1991),. rejected A
DSS’s argument that a case was not “civil action” because it. was. not commenced by service of a summons and
complaint, the awarded attorney’s fees'in that, matter concerned the “civil actlon for Judlmal review before thecircuit
~ court not the “admlmstratwe acnon ‘Dbefore: the Farr Hearmn Commlttee g :

| ;:2'& .



In contrast there 1s no srmrlar provrsron wrthm Trtle l provrdmg the ALC authorrty to award

P

attorney s fees pursuant to § 15 77 300

Federal and other state laws: are supportrvc of the distinction between c1v1l actlons and -

“admrmstratrve actrons e The Equal Access 10 Justzce Act (“EAJA’) has prov151ons n separate

'trtles of the Us. Code dlstmgurshmg between awards of attorney s, fees in’ c1v11 actrons before

r.;

" courts and awards of attorney S’ fees m adversary adjudrcatrons bcfore admlmstratrve agencres '
In T1t1e 28 of the U S. Code entrt]ed “Judrcrary and Judicial Procedure a court may award--
: ‘j’_-reasonable tees 6 the prevalhng party m any crvrl actron » See 28 U S C: § 2412(b), see also~ ;

- ,Levermer Consn Inc V. Umted States 947 F 2d 497 (Fed Crr 1991) (holdmg “crvrl actron L

used inthe EAJA should be grven 1ts ordmary meamng to 1nclude only Jud1c1a1 proceedmgs and

“

not ‘to encompass admmlstratlve actlons) Tn Trtle -5, entitled. “Government Orgamzatlon andﬁ

Employees ‘an, ageney shall award to a prevaﬂmg party in “an adversary adjudlcatron » See 5

US.C. § 504(a)(1) Other statcs equrvalents to § 15-77- 300 also dlstmgursh between cwﬂ‘

proceedlngs and admrnrstratrve proceedmgs See e, g "N D Cent., Code § 28 32- 50(2) (statmg

}“Thrs section [regardmg award of reasonable attorney 'S fees and costs] applres to:an adrnmlstratlve

or crvﬂ Judlcral proceedmg brought by a- party not an admlmstratrve agency agamst an -
admmrstratrve agency for 3ud1c1al revrew of a ﬁnal agency order ’)

. Mr. Davenport éites SCALC Rule 68 as support for thlS matter bemg as ciivil? action,” '

- (Davenport Imt1a1 Resp t Br p 11) SCALC Rule 68 states; “The South Carohna Rules of Civil

7

Procedure. m contested cases . may, in the drscretlon of the presrdmg admrmstratrve laW' 1

' Judge be apphed to resolve questlons not addressed by these rules.” The,drs;cretr_onary

incorporation of the SCRCP does not. transform admrr’u"strat‘me' actions’ -Vlnto. "'-‘ci'v:il‘, actions;”.

Moreover, “[t]he tradrtlonal standard [of proof] 1n a crvd or admlnrstratlve procecdmg 1s proof by

¢



)

-

a preponderance of the ev1dence Bender V. Clark 744 F 2d 1424 1429 (10th C1r 1984) These
arguments;a"re:-rn’entl‘es‘si . : o o R o T - ‘/’
F mally, Mr Davenport contends the § 15 77 BOO(C) exceptlon for “dlsc1phnary actlons by .
state hcensmg boards demonstrates that matters before the. ALC are “civil. actlons (Dayenpor.t, '
Initial Respt lr p 13) Mr Davenport remarks that the exceptton wou’ld b_e‘ 'con‘tpl'etely»'_ :
; unnecessary 1f actlons il the [ALC] were not con51dered 01v1l acttons for purposes of Sectlon 15- . _
77- 300(A) (Id ) Flrst thls argument falls to acknowledge that the hst of exceptlons 1n that,.' |
;subsectlon is preceded by the- followmg The prov151ons of thls sectlon do not apply to czvzl'
actions. r‘elatmg;tjo‘r.’ i S.C. Code Ann §15- 77 300(C) (Empha51s added) Agam this was a

-
Y

: ;contested,ease \v‘hi‘Chtls-'an »admmlstratlvezactl‘on ; .Moreover theDepartment of'Labor'Llcensm‘g,‘ ,
» 'and Regulatlon ( LLR”) heanngs before the ALC referred to by Mr. Davenport are: not contested_;.
cdses. Accordlngly, the § 15- 77 300(C) exceptlon concernmg “dlsc1p1mary action by State
hcens;ng boards is not. relevant to the 1ssue of whether a DHEC contested case IS a c1v1l actlon
In ctdrtctuﬁsxoh; Mr. .Dav,enp’o_rt; «varéues‘for;a broad, far:reachln‘g‘ mterpretatton of 'clvrl
 sction,” which will grea'ﬂy expand the iméﬁaed reachof§ 15:7‘7.'-‘.360,@ expofsle,the' state and its -
pohtlcal subdrvxsrons to s1gmﬁcant 11ab111ty ThlS goes agamst the well-recogmzed pnnc1ple that:
watvers of soverelgn tmmumty should be )llberally construed n favor of hmltmg hablhty of the
government See eg, ‘Staubes v Czty ofFolly Beach 331 S C 192, 205 500. S E. 2d 160 167-4

) hberally in favor of hmltmg hab1hty ‘of the State and its polltlcal subd1v151ons) and Levernzer |

Constr Inc 947 E. 2d at 502" (statmg, f‘Because the EAJA as a waiver of soverelgn 1mmun1ty is" .

to be strlctly construed 01v11 actlon should bc glven .' . 1t ordmary (and most restrlctlve)

, ‘meaning to ’includé{(-‘)njlyjudicial_ prqce:e’dings;”). A’rnore_-'restnot;ve‘;l_nterpretatlon,‘,ofA c1v11_ ajc,tlon'

1{
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| is appropnate such that the 1ntended hablhty of § 15- 77 300 18 not expanded beyond what was

_ exphcrtly consented to by the: General Assembly Thls matter was an’ admmlstratlve acnon not;

. Y
E a“civil acuon" .). . Con
. 11 ‘ THIS WAS A DISCIPLINARY ACTION BY A STATE LICENSING BOARD

13 the Court ﬁnds that a contested case is 4 “civil actron and is subject to attorney S fees o

o 7' _then thls matter naturally ﬁts w1th1n the § 15-77’ 300(C) excepuon concermng “drsc1p11nary actlons .

exceptron that 1gnores the plam usual and customary meamng of the terms at’ 1ssue

In argumg the § 15 77 300(C) exceptlon only apphes to' the varlous Professronal and
o Occupatlonal chensrng (“POL”) Boards estabhshed under LLR Mr Davenport recites: the vatious -
“'terrns used n’ T1tle 40.0f the S C Code of Laws (Davenport In1t1a1 Resp 1 Br pp 14- 15) Th1s
however 1gnores that the General Assembly dechned to. 11m1t the “dlsc1plmary actron for state
hcensmg boards to the POL Boards Sectlon 15 77 300(C) does not reference the POL Boards
If the: mtent was . for ‘the exceptlon to only apply to actions- by thé POL Boards “the’ General
: .Assembly would have exphcrtly provrded so. Instead the General Assembly used open-ended ,
broad language Glanngly absent from Mr Davenport s bnef 1s any argument in response to the B
| _plain, ordmary meanmgs of state hcensmo board and “dlscrplmary actlon‘ i DHEC rs“a grotp
of 1‘nd1v_rduals‘;rnanduatedhyIa\v,,to -‘adrnlnlste_ra;programtrevgar‘dlng'pnvrlleges-to practr‘ce.;emergeney
. m’edi:cal .servi""e'e's =ie. ~lDHI-“sv("i‘:isaf f-‘state"licens:i’ngboardr”.’This‘t actron concerned anr admin’i"strative, :
_sanctron based upon statutory or. regulatory v1olat10ns —i.e., this 1s a ‘dlsc1phnary‘act10n |

Mr Davenport dlverts attentlon to: the heanng testlmony of Robert Wronskr the Chlef of

DHEC’s Bureau of EMS (Davenport In1t1a1 Resp t Br., pp 15- 17) Mr Wronsk1 'S testunony o

N
. included-an: explanatron of vanous terms as used m the oontext of thie Emergencv Medzcal Services

| ‘ Act of South Carolma ( the EMS Act ) S C Code Ann §§ 44 61 10 et seq and Emergency
“ oy ,' e .,:_Akb "‘_\. ) ‘_ Ar . . o }

E



AN .

3

- Medical Services (“the EMS Regtilation”), Regillation 61-7, ot in the context of §15-77-300 As

| expl"ai'nedt in DHECs ,App’e‘l-lant- brief, 'the EMS Act and R-e’gulatl‘on "util“ifzea s’peciffc terms to

‘. | distinguish between the Various: types of pnvrleges 1ssued by DHEC in the EMS mdustry (DHEC '

-»'Br pp: 11-12). Mr Wronsk1 was not announcmg DHEC’s posmon on the apphcabrhty of the §

15 77- 300(C) exceptlon More 1mportantly, whether DHEC’s ‘action agamst Mr Davenport is:a
_”“dlscrplmary actlon by a: state hcensmg board’ is a matter of law for detenmnatlon by this Court :
{(See:R. p. -1e092 hne‘sﬂ 1‘2- 14). .

Whrle recogmzmg DHEC’S functrons 1n the context of EMTs and the: POL Boards

‘.functlons are analogous Mr Davenport suggests DHEC lobby the General Assembly for ©

' leglslatlve change of § 15 77 300(C) (Davenport Imt1a1 Resp t Br, , P- 17) Leglslatlve change is
' unnecessary The pnncrples of statutory constructron support this matter bemg 2 “d1s01p11nary
actlon by a state 11censmg board & In addttron to the above drscussmn of the plaln ordmary
7 meamng - of this exeéptron . Mr. ,Da:v'“enportj’s 'sug'g'e'St'ed 'r.eadrn‘g leads to an.absurd result wherei -
.iagenc1es exerc1smg the: same general functlons are treated dlfferently See Wade A State, 348 S C. -
255 259, 559 S E 2d 843 845 (2002) (“[A] court must re_]ect a statute S mterpretatlon leading to :
| .;_Mactrons agalnst professronals by regulatory bodres is advanced by holdlng DHEC fits 1nto the:
exception. Furthermore 2 hberal construct1on of “dlsc1p11nary action by a state:licensing board’

- infavor of hmltmg the habrhty of DHEC is approprrate and in l1ne Wwith Junsprudence concernmg

o walvers of soverergn 1mmumtyf; See Staubes 331 S.C. 192 (1998) and LevermerConstr Inc

. 947 F:2d 497 (Fed., Cll“ 1991) The ALC 'S holdmg and, Mr. Davenport s arguments Wthh rely |

o upon 1mphcat10n and negatrve mferences B gnore the plaln meamng ofthe: terrns atissue, and result



124

a state 11censmg board >

_iri absurdities,- “s‘ho‘ul“d? be rejeéted .Eor"ft'hese:;reas_ons, DHEC’s action was Aaf“di-scipl‘inary action by .

W .

HI. DHEC WAS SUBSTANTIALLY JU STIF IED.

DHEC S actron Wthh 1ncluded reasonable legal mterpretatlons and. reasonable evrdentlary

o
+

-support was substarmally )ustrﬁed Mr Davenport asserts that the ALC carefully and dehberately o

_con51dered the grounds for DHEC’s actlon and properly apphed the substantlal Justrﬁcauon

prong of § 15 77 300 (Davenport Imt1a1 Resp 't: Br Pp- 18 19) Thrs is mcorrect As explamed L

"in DHEC’s Appellant brref* the ALC’S cursory rev1cw of the' alleged mrsconducts and vrolatlons,

mlsstates the record and mrsapphes the substantlal Justlﬁcatron analysis. (DHEC Br pp 14- -

-

At the outset, Mr Davenport farls to mclude any argument regardlng the clarlty (or lack

' thereof) of the law at 1ssue 1M thrs matter For example there 1s no argument by Mr Davenport or

«‘ﬁndrng by the ALC that the statutes and regulatlons in. questron were unambrguous Cf Layman |

v. State, 376 SC 434 630 SE2d 265 (2008) (fmdmg the State acted wrthout substantlall

justification. when the State breached an; unamb1 guous contract ‘with certam TERI partrcrpants) and -

_Heath V. County of Azken 302 S C 178 394 S.E. 2d 709 (1990) (ﬁndmg a: county acted w1thout

i,

’ substantlal Justrﬁcatlon in vrolatmg an unambrguous statute) Addrtlonally, thcre 1S 1o argument

‘ by Mr. Davenport or’ ﬁndmg by the ALC that there 1s. blndmg precedcnt on ssues 1n thrs matter L

Cf McBowell 304 S. C 539 (1990) (ﬁndmg the Department of Social Servrces acted w1thout

tsubstantral Justrﬁcatron when there was settlcd precedent contrary to 1ts posmon) ThlS is nota T

'
v

suua'uon whereln DHEC’S posrtlon was m drrect contradlctron of exp11c1t and unambrguous law

See eg Impresa Construzzom Geom Domemco Garuf 1v. Umzed States 100 Fed Cl. 750 763

A |
(201 l) (holdmg the Umted States was not substantlally ]ustrﬁed asa result of 1ts farlure to comply

2
v

-

Sy
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[

‘With ffegulations' before awardiiig a‘acoﬁf‘raci): 2 The";AILC failed to ,inquir’e',’iﬁto, the sub starice of the

. govemmg law Wthh substantlally supports the reasonableness of DHEC S act1on

Further 11t1gat1ng cases of ﬁrst 1mpre551on is generally Justrﬁable See Cody Vo Caterzsano

631 F.3d 136, 142 (4th C1r 201 1) sée, also 32, Am Jur 2d Federal Courts § 260 Po1nt1ng to ofie -

sentence in an ALC order in another EMS case S, C Dep t of Healrh & Evntl Control v. Platt;

Docket No 06-ALJ 07 0477 CC (F1nal Order and Dec151on July 20 2007) Mr Davenport

_ cofitends;this rh'attfé‘r-':is"i rio:t aca‘sez_of’ﬁrst; vi"r‘ripr'e"s‘s'idfl; (D'a“veﬁportz Tnitial Resp’t Br., p- 21) A¥case

!

. of firsti lmpressmn is recogmzed as “[a] case w1thout preceden > or “ah action rais“i‘n‘g.an issue ’of ‘

!'

law that. has ‘not been ralsed before in the Junsd1ct1on in. Wthh the actlon arises.” The Woulters_

Kluwer Bouvzer Law chtzonary Desk Edztzon case of ﬁrst 1mpressron Fifst, another ALC\ :

-__,, '3,’\

,decmon is not precedent ] “Stare decrsrs requrres courts to follow the dec1srons of hlgher courts

‘but does ot bzna’ courts to follow deczszons of equal or znferzor cOurts.” Schlﬁﬁzer V. Motorola

Ine., 697 N.E. 2d 868 871 (Ill App Ct 1998),(Empha515 added) More unportantly, the facts and -

, legal issues: in the Platt3 matter Wthh 1nvolved a paramedlc 'S fallure to exercise: the requlslte.

' degree of: superv1sron over EMTs ata motor vehlcle accrdent that resulted in entraprnent of'several

oﬂccupants“ and the as‘soéi‘a'téd.;e‘r‘.eatioh bf;a.,s‘iibsta“nti‘al 5po’s s‘ibil«i’ty‘ ofafd'eath or s"e”fibﬁ&phisicaljh'aﬁh; ‘
differ 51gnrﬁcant1y from thls matter. Th1s was: 1ndeed a.case of ﬁrst 1mpressron

Whlle correctly notmg that substant1al Justlﬁcatron means:* _]uStlﬁCd to a degree that :

could satlsfy a, reasonable person . the ALC apphed a helghtened standard beyond that of

reasonableness (R P 75) As recogmzed n. the context of the EAJA the substantlal Justlﬁcatron '

‘upheld on: appeal Se¢'S.C. Dep At"\ofHealth &\Envtl Control v. Platr, No 2009 UP- léO':(Ct;.,App -20095
| -1""..,*.‘8?? "



)
é‘taﬁdard s lesserstandard t‘ﬁahﬁt’heisubstantial“ év{ae‘nee s:tanééra:ﬁse'a o review ad'r’ﬁ’inli'strfatlve
detenmnatrons . Brouwers v. Bowen 823 F 2d 273 275 (8th C1r 1987) “That phrase does not
mean a large or‘ cons1derable evrdence but such relevant ewdence asa reasonable mrnd mrght
| "acc'e‘pt asiadeq“uate=]t'o.’s'upporta‘c‘on‘(:lusroﬁ.‘“ -‘Pze‘rce‘v ‘Un’derwo"’od .487"U.Sf. 552, 564 l»08 ’S Ct
2541, 25 50.(1 988) Mr Davenport fails 1o’ advance any credtble arguments about DHEC S actlon
; _‘lackmg ev1dentrary support He does not and cannot argue that the rtecord lacks any evrdence
supportmg the: alleged v1olat10ns The ﬁve&day. .he‘a'rmg. re”sulted i an abund'anceuof* ewdence‘ |
' 'mcludmg but not hmrted to a body—cam vrdeo documentmg the March 19, 2016 patlent encounter
: and lay and expert testlmony, that support the alleged v1olat10ns (DHEC Br.; pp. 17- 27) Mr.
'Davenport does, however dlscount the faet that thls matter proceeded through several
admrmstratrve ﬁlters pnor to reachmg the fALC which he Ialleges ‘wete: lackmg mdependence
(Davenport Inltxalz Resp’ t Be., pp. 5-7 and ,19._).; The record is devoid 'o;f., any type of demoﬁ‘stiraated
blas by DHEC s‘taff-or’jI*R'C_ -inernbe‘r‘s: ' ln’ihvésﬁ‘gaﬁng lth’is- matter, My I‘W‘rrons’kl’-'s, "fStrate gy’ and
N ulttmate objectrve was not to have Mr Davenport relrnqu1sh his: paramedrc certrﬁcatlon Mr
Wronsk1 testlﬁed that the strategy and obJectlve were: to try to get answers to our questlons 3
ifmd out how the [EMT] feels about whatever allegatrons have been brought forth” and “to gct as
, much of the t’ruth- as: [DHEC-] can *(R. pp. .:»936‘-937). Further"to argue.DHECi fall’ed to consi’der .
- mitigating factors ‘in thrs matter is drsmgenuous DHEC’S counsel attempted to questlon Mr. |
Wronskl regardlng the apphcatmn of the enforcement factors in thé EMS, Regulatron but Mr
Davenport S counsel objected and the ALC deemed an. explanatron of such factors unnecessary

1(R pp: 969- 970) While there is srgnrﬁcant dlscussron by Mr Davenport of how DHEC allegedly

mrshandled its 1nvest1gat10n Mr. Davenport falls to assert how the relevant facts - ke, Mr.



Davenport?s-,c;o’ﬁdncr;:aét‘ibnst and mactxonsdunng the March _119’,'.?2‘:0‘1'6 caldl:—‘_ did not ~'r‘éa‘s'bnably
support the v.iolations .alleged‘ by' DHEC o
Section 15- 77 SOO(A) states “The agenvcy is presumed to be: substantlally justified in "
pressmg its: claim. agamst the: party i the agency follows a statutory or constltutlona] mandate .
» Per lhe EMS Aet, DHEC is respons1ble for admm1stenng the EMS Program, whlch includes : '
: the cemﬁcatxon of EMT s See S.C. Code Ann § 44-61- 30(A) and. —(B)(4) DHEC complled with
the processes prescrlbed by the EMS Act and Regulatlon mcludmg convemng of the IRC.. See id. .
§ 4‘4-61_‘20( 16) As a result the ALC should have but failed to recogmze and -apply the '.

presumpnon that DHEC’S actlon was substanually Jus’uﬁed Absent from the ALC’s Orders 1S any’

- teference or appllcatlon of thlS burden Mr Davenport responds by allegmg DHEC fa1led to -

/

| conduct its mvestlgatlon 1n accordance Wlth the EMS Act and Regulatlon (Davenport In1t1al L

'DHEC violated.and. ev1dent1ary support for such alleged v1olat10ns Contrary to M, Davenport 5
arguments the. ALC did not find. DHEC wolated any law a |
Fmally, Mr. Davenport: fallsto prov1de any meamngful response to: the untenable position ‘

of the ALC: in denylng Mr Davenport £ motlon for dlrected verdlct biit ﬁndmg DHEC acted
without substantlal justlﬁcatlon 1n“»thls‘dxsc1plmary~ matter (Davenport Tnitial Resp’t B, p: 18-
| 19) In the context 6f the EAJA, the Seventh C1rcu1t held there isa presumptxon that a government
case strong enough to suirvive a motlon to d1smlss and a motlon for summary Judgment is
‘.substantlally Justlﬁed aswill support a demal of an award of attorney s: feésto the prevalhn y party.
i U Sov Thouvenot Wade & Moerschen Inc 596 F: 3d 378 (7th C1r 2010) see also 32 Am Jur’ 2d: :
2 V"': : IF ederal Courts 258 ThlS presumptron should be even stronger ifa case proceeds to. a hearing; the -

government*pres_ents 1t_s ‘case, and a motton f:or dxrec,ted‘verdlct 1§ deme_c_l w1thout ar_gument _fr,orn -



. from rehtlgatmg, after an appeal niatters ‘that were elther Tot; rarsed ‘on appeal but should have been, or-

- N N
o ;

the govemment ‘The ALC’s conglusions are at logrcal odds and coristitute an. abuse. of dzscretron

Whlle the ALC dlsagreed wrth its: f ndmgs DHEC had substaritial Justlﬁcatxon 1n 1ts actlon agamst

Mr. Davenport5 T ,

+o

e SPECIAL CIRCUMSTANCES EXIST R

The ALC S nonnnal one—paragraph consrderatlon of whether specml c1rcumstances [e}tlst]
B '.that would make the award of attomey s fees unJust s m error; (R 2 78) Contrary to Mr
Davenport s arguments the ALC d1d confuse and mlsapply the spec1al cncumstances prong of
§ 15-77- 300 The correct mqurry i$ riot whether DHEC had substant1a1 Justlﬁcatron Even it

,‘

substantral Justrﬁcatlon is: lackm g, the “specral crrcumstances ex}ge{pt_ro}n 1-nsupes.ithefgovemrnent.t
-is ot det”erredffromv -advanclng-'?m 'go’o‘d -fai'th ¥the‘nove'l" 'but, credible jextens'io;nSJ and;élnterpretati‘()ns"
of the law‘ that oftén underhe Vlgorous enforcernent efforts T he Taylor Group, ,Inc v, Jolmson,
919 F; Supp 1545 (M D Ala 1996). Addltlonally, the exceptlon allows demal of award where |
_ equrtable con51deratrons drctate that>a11 award should not be made.. Id.
| DHE,G;’S" acﬁon "Wh‘ich s‘temine"drfroni th‘e.;Statu‘toﬁl}?éeS'tablished IRC?s'réconnneﬁdation

was made m good‘f "th_ and was.a credlble apphc tion: of the law Exercxsmg its. lawful pohce

powers in accordance wrth the EMS Act and Regulatlon DHEC pursued thls adrmmstratlve actron

: w1th Aims: of protectmg the health and weltare of South Carohmans As noted thrs was a“case of

S

' .ﬁrst 1rnpressron,' . an'd ac’cordmg‘ly_,- inov.el‘ 1ssues . were at “d]’spu,te. Moreover equ‘ltable‘

conmderatrons ( unclean hands "), wh1ch 1nclude Mr Davenport s undlsputed verbal abuse of a

K

' Attomey S Fees and" Reconsrdera on Order The “‘law 'of the ca doctnne whrch liolds. that a party 1s Pre luded
aised on
appeal but expressly rejected by the: appellate ot is. not apphcable to-this matter: See Judy v, Martin, 381 S:.C. 455
458,674 S.E2d 151,153 (2009):..
5 The ALC did, however :agree with DHEC? s contentxon that ‘Mr. Davenport s “extremely mappropnate language:
when speakmg to the patrent” wasiin violation of Anderson County s patient abuse policy. (R p-1 1). o
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A For these reasons DHEC respectfully requests the Court reverse the ALC S. orders
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