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 ISSUES ON APPEAL

I Did the Master-in-Equity err in ordering partition and sale of Bradford Jeffcoat’s
. ‘home based on Ordefs of the Baldvxdn County, Aiabama, Probat¢ Cou;t, When said court
did not possess subje;:t | ndattcr jun'sdiction over Vanessa | Williams’
;guardianship/conservatorship petitions? .

II. ~ Did the Master—in-Equify err in ofdermg-parﬁtjon and sale of Bf_adford Jeffcoat’s
| . home pursuant to-a summary judgment motion when the record contained substantial
evidence of misconduct Athait would have prohibited such relief?

III.  Did the Masfer-in-EquiTy err in ordering partitidn and sale of Bradford Jeffcoat’s
home when the other‘tenant’s oWnership interest Was obtained in violation of South

- Carolina law?

STATEMENT OF THE FACTS
~
As of mid-summer 2015, Appellant Bradford Jeffcoat and Sandra Perkins had

been.hvmg together in a loving and committed relationship ‘for approx1mately 20 years. |
~ (R. pp. 69, 155). During the course of this relationship, Jeffcoat purchgsed 1955 Old Fort
Avenue, Charleston, in Apl;illof 2000 as the couple’s home. (R. pp. 71-72, 155-156, 159,‘
_ 1'87). Jeffcoat and Perkins intended that 1955 Old Fort would transfer vou‘ts'ide kprobaAte to
the survivor :of the,ir;e‘lationship, so Jeffcoat deeded the property to himself and Perkins
“jdintly with right df survivorship, and not as tenants in commdn” on July 1, 2000.! (R.

pp. 69, 151, 155-156, 159). In pfder to contribute toward the home, Perkins executed a

! Acdordmg to Jeffcoat’s trial counsel, Perkins did not address 1955 Old Fort in her will,
indicating that she had already addressed its d1sp051t10n via the July 1, 2000 deed. (R. p.
292).



no;[e .‘and mortgage 1n favor of Jéffcoat, which has since been satisfied. (R. ‘pp. 69, 155-
156, 195, 207). | o

Jeffcoat and Perkms lived together at 1955 Old Fort asa commltted couple. (R p- |
70). In approximately 2009, Perkins began ‘developing symptoms consistent with
Alzheimer’s diseas_e. (R. pp. 69,‘ 145, 147, 156.). Eventually, Perkins qﬁit her job due to
. her worsening memory loss. (R. pp. 69, 156). Jeffcoat served aé Perkins’ sole cafegiver
until her condition deteriorated to the point he‘ hired an in-home aide for when he was at
'work; (R. pp. 156, 158). In April of 2015, Jeffcoat asked Williams, Perkins’ only child, to
come to Charleston io hglp him care for Perkins. (R. pp. 143, 156-158). Prior to thfs time, -
Williams only saw her mother oncé or twice each yeaf, usually when Jeffcoat and Perkins
 would visit her. (R pp. 71, 158). | |

One of Williams’ earliest activitieé when she arrived in South Carolina m April of |
2015 was to add -herself to Perkins’ checking ‘account. A (R. p- 143). Williams
acknowledged that at that time i’érkins was .diagnosed With frontotemporal demevntia,2
and Perkins had been exhibiting symptoms of de?nentia since 2009 or 2010. (R.-pp. 143,
145-147). Shortly after ‘gaining signatory authority - over Perkins’ ch‘ecki»n‘g account, -
Williams WIote a check out of Perkins’ account to p.ay»the closing costs for 'a moi)ilé
home in Alabama. (R. p. 143) | o

Durlng this-time Williams Would help take Perkins to her doctors’ app01nﬁnent$

(R. pp: 69, 156). However, on June 16, 2015, Williams did not take Perkins to her

2 Williams testified that Perkins believed that Jeffcoat was “cheating oni her” as early as
2009 or 2010 (R. pp. 146-147), which is behavior consistent with dementia. See In re
Conservatorship of Groves, 109 S.W.3d 317, 338-39 (Tenn. Ct. App. 2003) (setting forth
the progression of Alzheimer’s Disease, which mcludes ‘suspicion and accusation” as the
patient’s condition deteriorates). ' :




doctor’s 'appointment: instead, she packed sénie of Pérkins’ belongings and spirited her
away to Alabama, leavmg Perkms automoblle and «...certain other items of personal
property, mcludmg w1thout hmltatlon, furniture and apparel...” (R. pp. 11, 15, 65, 69,
156). After absconding with Perkms; Wllhams locked Jeffcoat out of his long-time
companion’s life, and Williams did not ;r‘espoad to Jeffcoat’s subéequent attempts to
contact her or Perkins. (R. pp. 70, 142, 157). Williams also shut Perkins’ two siblings out
of her life.> (R. pp. 141-142). As Perkins’ only child, Williams now had exclusive access
to Perkins. - | |

From April of 2015 until Perkins’ dea:ch in Novémbér, ‘Williams used funds from
Perkins’ checking and re"cire’:m'en;'a'ccoun't.s“ to p'ay for her family’s graceries, 'hevr,
daughter’s college tuition, and any other“‘exi)enses [of] around [$2,200] or [$]2,360 a
month for a family of four.” (R. i)p. 144-145). Perkins’ inc'omev at this time (from her
retiremeat) was oﬁly $2,200..0-0a month. (R.I p. ‘144A).5 |

Almost iramediately after arriving in ~A1abama, Williams sought emergency

guardianship and conservatorshlp powers over Perkins in the Baldwin County, Alabama

_Probate Court. (R. pp 70, 157) 6 W1111ams June 25, 2015, petition fails to mention that

3 Williams had no contact information for Perkins’ family members when Perkins died.
(R. p. 142). Williams made a fruitless attempt to contact Perkins’ siblings one to two
weeks after Perkins’ memorial service. (R. p. 142)." At the time of Williams® deposition,
nearly a year after Perkins’ death, she had not notlﬁed Perkins’ 51b11ngs of their sister’s
death. (R. pp. 141-142). -

4 Perkins appears to have also been the beneﬁéiary of a trust, but the record contains \féw
details of this instrument. (R. p. 146). - :

~ 5 When Williams took control of Perkins’ checking achunt in April of 2015, it contained
approximately $41,000.00. (R. p. 144). Williams was unable to testify as to the value of
Perkins’ checl.(ing‘_ account when she died.in November of that year. (R. p. 144).

6 This petition and other Baldvyiﬁ County Probate Court filings are being provided to this
Court in the Appendix to the Record on Appeal. (R. pp. 305-318). All parties have

1 3




' Perklns had resided w1th Jeffcoat at 1955 Old Fort since 2000 (R pp 305 308)
Wllllams also d1d not notlfy Jeffcoat of thrs pet1t10n (R pp. 70, 157) Pursuant to this
.petltlon the Probate Court 1ssued Temporary Letters of Guardlanshlp on July 7,2015. (R. :

"' | p. 309). These Temporary Letters of Guardlanshlp 1ssued to Wllhams exp11c1tly stated 2
sa1d guardian does not have authorlty to expend any funds of said ward ? (R p- 309) On o

‘July 1.7,' 2015 Williams - petltloned the Probate Court forl a general ,

.guardlanshlp/conservatorship, ‘to protect and manage the person, assets and financial -

affairs of [Perklns] ” (R p 310) Th1s pet1t1on wh1ch Jeffcoat never received notice of ‘

agam omitted any information about Perkms approx1mate1y ﬁfteen years of’ res1dence ) o

wrth Jeffcoat in South Carohna (R pp 70,156, 310-311)

The Baldwm ' County Probate Court 1ssued g'eneral Letters” of |
'Guard1anshlp/Conservatorshlp on September 15 2015 (R p- 116) On October 7 2015
: W1111ams through her. attorney, requested Jeffcoat purchase Perkms 1nterest in 1955 Old_
Fort osten51b1y because Perkms needed ﬁnanc1al assrstance (R pp 65 66 70 71, 157).
: Wllllams through her attorney, also requested at that trme the return of Perkins® car,
" furmture and personal property, desplte havmg made no attempt to retrieve them since
June of 2015 (R pp- 65-66 71 72) Jeffcoat returned P.,rkms car, but dechned to '_
 purchase her 1nterest in 1955 old Fort, (R pp: 157- 158). | ’
Accordmg to Wllllams Perklns health began to dechne pre01p1tously in early

November of 2015. (R. pp 83 175) Wllhams knew at this time that full title to 1955 Old

| A - Fort would vest in Jeffcoat upon Perkms death. (R pp 83,175). In order to preventv |

".consented to this supplementation.of the reéOrd. See Rule 212(b), SCACR. Further‘, this
‘Court may. take judicial notice of these filings. See Masters v.-Rodgers Dev. Group, 283
© S.C. 251, 321'S.E.2d 194 (Ct. App. 1984) (appellate judicial notlce) Rule 201(t) SCRE '
(“Judlclal notice may be taken at any stage of the proceedmg ). ,

4




Perkins’ title fford vesting in Jqffdoat, dn Novembgr 16; 2015, Vdndssa Wiiliams, acting
as purported éuardian/conservator of Pgrkids; deeded7 Perkins’ Tnterest in. 19'55 Old Fort
to Vanessa Williams for $10.00 ‘;and lov;a and affecﬁcA)n”.8 (R. p. 61). At roughly the
same time, Williams authorized her S’out'h Carolina attorneys to vproceed with a partition
action against Jeffcoat, which was ultimately filed November 24, 2015. (R. pp. 8, 15).
Perkins died on November 26, 2015. (R p.. 142). Williams 'held. a men‘ioﬁal
serviqe roughly a Week 1ateré after Perkins’ r-emainsv returned from the cremator;. R p.
142). Williafn_s did not notify Jeffcodt or Perkins’ siblings of this servicé. (R. pp. 70-72,
142, 157) Bradford Jeffcoat eventually learned of the death of Sandra Perkms his lover'

-and compamon of nearly 20 years, from a mutual friend. (R. pp. 70, 157).

STATEMENT OF THE CASE

The underlyldg action in this appeal is a contested partltlon action regarding
Perkins’ and Jeffcoat’s home located at 1955 Old Fort Avenue, Charleston, South
Carolina. The actioﬁ was filed on vaember 24, 2015, by Respondent Vanessa Williams,
as the daughter and purported guardian/conservator of Sandra Perkins, against joint
tenant and Appellant Bradford Jeffcoat and Blue Heron Euildérs, LLC, a mortgagee. (R.
PD- 7—15). At this time, the Complaint also assert,ed. an action for conversion of _“certain‘

oother items of personal property, including without limitation, furniture and apparell.. 2

7 Jeffcoat’s testimony confradicts t‘he.probate of this deed, which states it was executed in
- Alabama; Jeffcoat believes the deed was executed in South Carolina. (R. Pp- 70-71, 157-
158).

8 Months later, in résponse to Jeffcoat’s- questions as S to the validity of Williams’ deed,
- Williams sought and received retroactive -approval of this transaction from the Baldwm :
- County Probate Cburt. (R. pp. 50, 285-286, 313-315, 318) ‘

9 This cause of action was eventually resolved and i is not before this Court.

5



(R p. 11). Jeffcoat ﬁled‘inisi Answer on Decemﬁér 29:2015, and asséﬂed a counterclaim |
égéiﬁst Williams for fraud. (R. pp. 17-21). Jeffcoat filed an Amended Answer and
Counterclaims o# February 3, 2016, adding counterclaims for breach of ﬁdpciary duty
~and _slander of ti;clé. (R. pp. 22-28). Jeffcoat aIsQ filed a Motién to Dismiss on February 3,
20 1.6. (R. pp. 29-32). Williéms’ filed a Reply to thc original Answer and Counterclaﬁn on
February 16, 2016 and to the Amended Answer .and Couﬁterclaims én March 18, 2016.
(R Pp- 35‘-38,» 40-45). Williams also filed ‘ei Respénse to Jeffcoat’s Motion fo Dismiss on
March 30, 20'16.. (R.'-pp. 46-49). Tlvle‘.MndtiOn to Diémiss was heard by Judge Markley
Dennis on April 1, 2016; Judge .D‘ennis denied thé Motion to Dismiss by order dated
April 6,2016. ® pp. 1, 253.258). | ’
On Augus:c 3, 2016, Jeffcoat '.ﬁléd"a Motion for- Surﬁnaﬁ Judgment and an
* Affidavit in Support of the same. (R. pp. 51-72). Jeffcoat withdrew this-mc;tion, without
prejuciice, via a consent ordef dated January 5, 20 17. R. p. 2). ’
On January 11, 2017, Williams amended her Complaint fo abpear as the Personal
Representative of Perkins’ Estate, as Sandra Pgrkins died on November 26, 2015. (R. pp. |
74-80, 142)."On January 17, 2017, Williéfns filed a Motion for i’artial Summary
Judgment (R. pp. 8 1-129). On Mé.rch 27, 2017, Jéffcoat filed a Respénse to this. motion
and asserted a crqsé-motion for Summary Judgment; he also filed another éfﬁdévit n
sup};ort of his position._ R. pp. 130-}59). On February 28, 2018, Jeffcoat filed a Second
Amended Answer ahd_ Cduﬁterclaims; (R. pp- 160-166). 'Williams filed a Reply on March
19, 2018 (R. pp. 167-_17 2). Judge Thomas Hughston heard the pgnding Motions for

' Summary'Judgment on March 29, 2017, and denied them by order dated May 9, 2017.

(R. pp. 3, 259-272). ‘.Judge Hughston’s order held: “Plaintiff’s Motion...is denied,



* viewing the evidence in the light most faVofable to the non-moving pa'rty'[Jeffcoat]‘ and
.ﬁndinig‘ a sciﬁtilla of evidence exists giving rise to‘ a genﬁine issue of material faét.” (R p-
. 3) (emphasis in original).. |
| On Apfil 2, 2018, Williéms ﬁlled another.'Moti.on.for Partial Summary Jﬁdgment,
- which was subsfantially similar to Williaﬁls’ Januar;I 17, 2017 moti:)n. (R. pp 173-222),
On April 17, 2018, Jeffcoat filed his own Motion for Summary Judgment. (R. pp. 223-‘
1236). _,Williams responded to Ieff(;oat’.s motion on April %6, 2018. (R. pp. 237-246).
| Pursuant to an Order of Reference, Chérleston County - Master-in-Equity Mikell
Scarborough heard these motions on Apr%l, 30, 2018. (R. pp. 273-304). On May 25, 2018
(after the hearing), Williams filed a Supplérﬁéntal .Bri‘ef in support of her motion. (R.. Pp-
247-250). The Master‘-in;Equ.ity. issﬁed hié order dn, June 28, 2018, compelljng tﬂe
partition of 19,55" Old Fort.and fﬁrthef \holding:‘ “[a]ny relief sp-eciﬁcally not é&dressed :
herein, is denied.” (R. p. '6). Jeffcoat timeiy filed his Notice of Api)eal on August 3, 2618.

(R p. 251).

ARGUMENT |

The Master-in;Equity"s order fails to cpnsider the substantial evidence of Vanessa
Williams’ miséoﬁduct in .this action, ranging from taking ﬁnancigl. advaﬁtage of Athe
vulnérable Perkins, to‘ fraudulently obtaiﬁiﬁg a’ guardianship/conservatorship over
Perkins, to her lsel_f-devavling real estate tfé.ﬁéaction. These acts divested the Baldwin
County Probate Court of jurisdi;:tion and prbvided the sciiitilla of evidence necessary to
defeat Williams’ Motioﬁ for Summary Judgment. Fufther, the Master-_iﬁ-Equity’s ruling
- that Williams could alienate Perkins’ interest in 1955 Old Fort ‘v;fas a reversible error of

law.



I. ~ The Baldwin County Probate Court lacked subject matter jurisdiction in
Perkins’ guardianship/conservatorship.

The Master-in- Equlty s decision ‘was based on both Williams’ purported legal‘
authority to act as guardlan and conservator and the Baldwin County Probate Court s
ratification of _her self—deahng transactron. (R. p. 4). However, tne Baldwin County
Probate Court neVer possessed (and still does not possess) subjeet mafter jurisdiction!®
over this matter, and therefore its orders are Void. . | |

A. Standard of Review — Subj ecﬂt -Matter-J_ urisdiction.

> The issue of subject matter jurisdiction may. be raised at any time, including when

' 'raised for the ﬁrst.tim.e ‘to,,an ap'pellat‘e;conrt. 'S_eg Tatnall V. Gardner, 350.S.C. 135, 13‘7,"
| 564 S.E.2d 377, 378 (Ct.App. 2002). When raised fdr the first rrrne at the appellate court,
the appellate-court may take its own view of Wherher fhe preponderance of the evidence
" supports jurisdiction. Edens v. Bellini, 359 S.C. 433, 440, 597 S.E.2d 863, 867 (Ct. App.
2004). |

“It is well settled that want of jurisdiotion over either the person or the subJ;ect

matter is open to inquiry where a judgment rendered in one state is challenged in

another.” Peoples Nat’l Bank of Greenville v. Manos Bros.. Inc., 226 S.C. 257, 275, 84

S.E.2d 857, 866 (1954); see also Colonial Pacific I easing Corp. v. Tavlor, 326 S.C. 529,

484 S.E.2d 595 (‘Ct. App. 1997). “[A] judgment may be [impeached] in a collateral

10 To the extent Jeffcoat’s subject matter jurisdiction argument may be construed as a
challenge to personal jurisdiction, Jeffcoat’s Answers affirmatively disputed the Baldwin
County Probate Court’s “jurisdiction over the person or the estate [of] Sandra P.
Perkins...” (R. pp. 17, 22, 160). Even if this defense had not been preserved Perkins’
1ncapa01ty would allow Jeffcoat to advance a personal jurisdiction argument. See -
Caughman v. Caughman, 247 S.C. 104, 109, 146 S.E.2d 93, 95 (1965) (“{T}he duty to
protect the rights of incompetents. has precedence over procedural rules otherwise
llmrtmg the scope: of review.”).



~ proceeding on the ground of fraud where the fraud goes to the jurisdiction of the court, or

to the method of acquiring jurisdiction or appears on the face of the record.” McLeod v.

Sandy Island Corp., 260 S.C. 209, 215, 195 S.E.2d 178, 180 (1973) (citations omitted).

B. The proceedings before the Baldwin Count Probate Court violated the
Alabama Uniform Adult Guardlanshlp and Protective Proceedings
Jurisdiction Act.

| The Alabama Unifo’rm Adult ‘.Gu'ardianship and Protective Proeeedings
Jurisdrction Act (“the Act”) (Ale. Code. § 26-2B-101 et seq.)!! is “the exclusive
jurisdictional basis for a court of thie._state to appoint a guardian or issue a protective
order for an adult.” ‘Aia. Code § 26-2B-202. Judge David Hemdorl ’of. the Southern'
.Distriet of Illr'nois provides an -excellent explaﬁation of why this legislation wes :
neeessery:

The process for granting guardianship occurs in state court.- Accordingly,

~we have more than 50 different systems for adjudicating guardianship
matters. The guardianship process becomes especially difficult when
guardianship questions cross state lines, such as when more -than one.
person applies for guardianship of the same -person in different

~ jurisdictions. Historically, there has been a lack of guidance regarding how
to resolve dueling interstate guardianships.” Additionally, state courts are
not required to give another state’s judgment on guardianship full faith
and credit. As a consequence, interstate guardianship matters often result
in protracted litigation that harms famlhes and opens the door to abusive
practices.

Of particular concern is a tactic known as “granny snatching.” The AARP

. has described granny snatching as “a deplorable tactic by which someone
who wants control over a vulnerable individual and their assets — usually
when there’s a sizeable estate involved — ‘snatches’ that individual across
state lines and immediately files for guardianship, preventing control or
contact with the individual by other family members.”

Elder law practitioners uniformly decry the practlce argumg that it
N isolates and exploits Vulnerable seniors; results in expenswe protracted

" This uniform act is codified in South Carolina at 62-2-700 e seq.
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lrtlgatron that may deplete an estate aggravates famrly dlsputes delays
needed care; and fac111tates elder abuse , S

In an effort to address th1s and other problematic practices in the field of .-
adult guardianship, the Uniform Adult Guardianship and Protective -
‘proceedings Jurisdiction Act (“the Act”) was established. The Act
provides clear guidelines for detérmining which state has jurisdiction
when guardianship disputes cross state boundaries. Typically, the senior’s

- “home” state (Where the senior has been physically present over the last

six months) Wlll have orlgmal _]urlsdlctlon ,

The Act’ s umform system avoids the legal and personal fiascos that are
created when' guardranshrp matters are be1ng pursued in two states
simultaneously. Accordingly, practitioners across the Country consistently
promote the Act as a vital tool in protecting 'vulnerable seniors and their”
families. Indeed, since. its enactment, the Act has been endorsed by elder
law practltroners and numerous authoritative organizations in the field of
“elder law. Additionally, the Act has been adopted by 45 states, the District
of Columbra and Puerto cho '

Easterlv v. Burgett. No. 3 16-cv—00288-DRH SCW (S D. Ill Otder dated October 26'

2016) (footnotes removed) avazlable at https //ecf ilsd. uscourts gov/docl/069l3629338 |
‘(last Vlslted November 19, 2018). The vAct also prov1des a mechamsm for communication
and cooperatron between courts of dlfferent states to determme Jurlsdlctron Ala. Code §§
26-2B-104 & 26 2B 105 An Alabama court has _]urrsdlctlon over an 1ncapac1tated adult
if Alabama is (1) the person’s “home state” as deﬁned by Ala Code § 26- 2B-201 (a)(2)
@) a s1gn1ﬁcant connectlon” state as deﬁned by Ala Code § 26- 2B-201 (a)(3) (3) if the
- _"“home state” and the “51gn1ﬁcant connectron state decline- _]urlsdrctron or (4) if there is
| “special _]urrsdrctlon” (i.e emergency Jlll‘lSdlCtlon) Ala. Code § 26 2B-203

erhams never met the requrrements of the Act, and therefore the Baldwrn'
Coun_ty_ Probate Court Anever acqu_lred : ]unsdrctron over 'Perkms guardlanshlp and
, _conservatorship; vOn June 25, 2015, ,‘;Willi;arns ﬁled ,an,-Emergency' Petition for

. Guardianship/Conservatorship, claiming the ~circumstances were .an “emergency”
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(presumably pursuant to Ala. Code § 2_6;_2B-201(a)(1))/, but this petition gloes not disclose
th;lt South Carolina was Williams’ “home_stafé’; as deﬁn@d by section 26-2].3-201(a)(2).12
R. pp. 305-'8) Disclosing that Prerkjﬁs’ “héme sfété"’ was South’Caroilin'a‘ Woﬁld aiso
reqﬁire Williams fo, disclose that_‘Perkins lived in'Sdiltﬁ Carolina for almost 20 year;. (R.
 pp. 69, 155). Bec‘;al_ise the Baldwin County Probate Court" wa; 'eﬁlpowered to
_communicate withA other courts, Withholding this info_rmation prevented the Probate .Court
_ frqfn'inqui;ing further into this matter before issuing letters. This is important, because 1f §
thé Baldwin"County Probate Court aséﬁmed ‘;special jurisdiétion” over bthis “emergency”
ma&er, é South Carolin_a court would-have had ;che ability to dismiss‘ thié action upon
) request. Ala. Code § 26-2B-204(b).
| Further, because South Carolina was Perkins’ “home state”,)the Alabama Code
- provides that notice be given to “those persons who would be entitled to notice of the
petition if a proceéding were BrOught- in the respondent’s hbme state”. Ala. Code § 26-
_Y2B-208. Jeffcoat, -wh<.) had “careka;r‘ld custody’-’ of Pé»rkiﬁs, Was. eﬁtitled fQ notice of any
guardianship proceeding uﬁder then-existing South éaroliné law. SC Code § 62-5-309
(Supﬁ: 2015). ‘Jeffcoat réceived no hotiée' of Perkiné’ emergency petition, or any -
subsequent petition or document relating to the ;)yafdship of Sandia'Perkins. (R. pp. 69-
71, 156-57, 286). -
Purs'uant t(') Williams’ fraudﬁient and materially deficient émergeﬁcy pgtition, and
without proper notice, the Probété Coutt issued Teﬁpora& Letters of Guardianship on

' July 7, 2015. (R‘.p. 309). These Tempérary Le’gtefé of Guardianship issued to Williams

12 Williams only disclosed the following regarding Perkins’ time in South Carolina: “That
prior to residing in Baldwin County, Alabama, SANDRA P. PERKINS resided in
‘Charleston, South Carolina.” (R. p. 305). '
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explicitly s‘;atéd"‘said gliardiaﬁ" does not have. authority to expend any funds of said
ward.”3 (R. p. 309). On July 17, 2015, Williams petiﬁoned the Probate Court for a
General Guardianship/Copservato;s_hip», A“toiprote.'ct and manage the person, assets and
financial affairs of [Perkins].” 4(R. Pp- 310—11); This petitioﬁ again omits the fact-that
South Caroﬁna was Perkins’ “home state’; qnder section 26-2B-201(a)(2). The petition
also bmits faéts necessary for a determiﬁation that Baldwin- County, Alabama should
exercise jurisdiction pbursuaziti to Ala. Codé » 26-2B-203<B)(iii) & 26-2B-206(c).
Consequently, the ordef éppointing Williams contaiﬁs_ no cé)nslideration of th'e factors that
the court _s_@ considér under 26-2B-206(c)." |

. Williams also. had an affirmative duty under the Act to infofm the Probate Court
of “...any proceédiﬁg that could affect the. current proceeding. . .”‘Ala.v Cdcie § 26-2B-210.
Jeffcoat filed his 01/'igiﬁa1 Answer and ‘Counterclaim on December 29, 2015, alleging
misconduct on the parf .of Williams and .see_king t0 set aside the deed Williams executed

as Perkins’ guardian and conservator. (R. pp. 17-21) Jeffcoat’s original counterclaim also

specifically alléges'Williams violated Ala. Code §§ 26-2A-150 & -152 and that the

13 As set forth above, at this time Williams did use funds from Perkins’ checking and
retirement accounts to pay for her family’s groceries, her daughter’s college tuition, and
any other “expenses [of] around [$2,200] or [$]2,300 a month for a family of four.” (R.
pp. 144-45). . : : ’ .

14 These factors are: (1) any expressed preference of the respondent; (2) whether abuse,
neglect, or exploitation of the respondent has occurred or is likely to occur and which
state could best protect the respondent from the abuse, neglect, or exploitation; (3) the
length of time the respondent was physically present in or was a legal resident of this or
another state; (4) the distance of the respondent from the court in each state; (5) the
financial circumstances of the respondent’s estate; (6) the nature and location of the
evidence; (7) the ability of the court in each state to decide the issue expeditiously and the
procedures necessary to present evidence; (8) the familiarity of the court of each state

. with the facts and issues in the proceeding; and (9) if an appointment were made, the

court’s ability to monitor the conduct of the guardian or conservator. Ala. Code 26-2B-
206(c). B : ’
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Baldwin County Probate Court lacked jurisdiction. (R. pp; 17, 20). There is no record that
Williams informed the Probate Court of this action. Williams’ January 11, 2016 “Motion

to Approve Transfer of Real Property” appears to have been an attempt to address

Jeffcoat s countercla1m wrthout 1nform1ng the Probate Court of the existence of this

lrtlgatlon The Probate Court’s order on this motion, issued January 15, 2016 was also
1ssued wrthout the input of Perkms guard1an ad.htem, who did not provlde her response
until January 19, 2016. (R. pp. 50, 318).

As set forth above Williams has failed to meet the requirements of the Act and
perpetuated a fraud on the Baldwin County Probate Court by withholding information
necessary for‘ that court to asSume jurisdiction and failing to notify Jeffcoat.!

Consequently, the Baldwin County Probate Court lacked subject matter juri‘sdietion over

this dispute, and all of its orders from The Matter of Sandra P. Perklns are void. See Ex - -

parte Puntur 928 So.2d 1030, 1035 (Ala 2002) Slmmons V. S1mmons 370 S.C. 109

116, 634 S.E.2d 1, 4 (Ct.App.2006) (“It is axiomatic that an order entered by a court

without subject matter jurisdiction is utterly void.”). Accordingly, ‘Williams was never
-legally the guardian and conservator of Sandra Perkins, Williams never had the authority
to transfer 1955 Old Fort, and Williams never even had the authority to institute this

action.!® The Master-in-Equity committed reversible error in finding that the November

15 erhams withholding of information also prevented the Baldwin County Probate
Court from declining jurisdiction and sanctioning Williams for her ‘“unjustifiable
conduct”. See Ala. Code § 26-2B-207 (Allowing court to decline jurisdiction due to
“unjustifiable conduct and providing for sanctions against the party attempting to invoke
jurisdiction.). ' ‘ o

16 Williams also never filed her Letters of Guardianship/Conservatorship in Charleston
County as a foreign judgment pursuant to S.C. Code § 62-5-716, and thus she never had
standing to pursue an action as a guardian or conservator. See Argument ILF, infra.
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16, 2015 conveyance of 1955 Old Fort .was lawful, and this Court must reverse his

decision and award aﬁy such other and further relief it deems appropriate.

IL. The evidence in the record of Williams’ misconduct was sufficient to defeat

\

- Williams’ motion for summary judgment.

In South Carolina, a mere ‘scintilla of evidence of a material issue of fact can

defeat a motion for suipniary judgment. The record, especially when viewed in a lighf

most fa\{orable to Jeffcoat,)” contains at least a scintilla of evidence of Williams®

misconduct, ranging from . taking financial advantage of the vulnerable Perkins, to

}

fraudulently obtaining a Aguardianship/cqnservatofship over Perkins, to her self-dealing
real estate tra‘_nsaction.’ These acts supﬁort Jeffcoat’:s counterclaims and affirmative
defenses, and it was ;eversiblé eﬁor for 'the Mastef-in—Equity to érant Williams summary
judgmeﬁt with this e\}idencé present in the record.'®

A. .Sta;idard of Review — Motion for Su'mmary Judgment.

“In reviewing an order for summary judgment, the appellate court applies the E

" same standard which governs the trial court under Rule 56 of the South Carolina Rules of |

Civil Procedure.”’ M & M Grp.. Inc. v. Holmes, 379 S.C. 468, 473, 666 S.E.2d 262,264

(Ct. App. 2008). “Summary judgment is appropriate when ‘the pleadings, depositions, .

answers to interrogatories, and admissions on file, together with the affidavits, if any,

17 Judge Hughston, in denying Williams® first Motion for Summary Judgment, held:
“Plaintiff’s Motion...is denied, viewing the evidence in the light most favorable to the
non-moving party [Jeffcoat] and finding a scintilla of evidence exists giving rise to a
genuine issue of material fact.” (R. p. 3) (emphasis in original). Williams’ second Motion
~ for Summary Judgment (R. pp. 173-222) is virtually identical to her first Motion for
Summary Judgment (R. pp. 81-129).

18 Jeffcoat would argue that no evidence exists in the record to controvert the allegations
of his counterclaims and affirmative defenses, and thus he should have prevailed in his
cross-motion for summary judgment. : , :
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* show that there is no genuine issue as to any material fact and that the movmg pa.rty 1s‘
entltled toa Judgment as a matter of laW ” Id. (quotmg Rule 56(c), SCRCP) A materlal

issue is one that constitutes a legal defense or that‘ affects the result of the action. PPG

| Indus., Inc. v. Orangeburg Paint & Dec'oratin;'; Ctr 297 8.C. 176, 375 S.E.2d 331 (Ct.
App. 1988). | | |
“On appeal from an order g;‘anting summary judgment, the appellate court will
review all .ambiguities, conclusions, and vinferences arising in and from the evidence in a
‘ light most favorable to the appellant, the non-rnoving party below.” Id. (quoting Willis v.
Wu, 362 S.C. 146, 151, 607 S.E.2dl 63, 65 (2004))., Summary judgxnent should not be

. \
- granted if further development of the facts would assist in the application of the law.

. Mosteller v. Cty. of Lexington, 336 S.C. 360, 362, 520 S.E.2d 620, 621 (1999). A court
considering summary judgment neither makes factual determinations nor considers the
meﬁts of competing testimony. Id.

- “Matters subject to judicial notice’are properly considered on a summary

' judgment motion.” AlllMoore"s Federal Practice § 56.95 '(2016); c.f. Doe v. Bishop of
Charleston, 407 S.C. 128, 754 S.E.2d 494 (2014) (Conrts may take judicial notice of facts
-when considering a Rule 12(b)(6) motion); see gls_e Rule 201(f), SCRE (“Jndici_al notice
may be taken at any'stage qf the proceeding.”). ,
“[TIn cases applying the i)reponderance of theevidence bugden of proof, the non-
» moving party ie enly requi/red te submit a mere scintilla of evidence in order to withstand |
.2 motion for summary, judgment.” Hancock v. Mid-S. Memt. Co., 381 S.C. 326, 330, 673
S.E2d 801, 803 (2009). The Soith Carolina Supretne Court has defined a “scintilla” as

“‘a gleam,” ‘a glimmer,” ‘a spark,’ ‘the least particle,” ‘the smallest trace.”” Bethea v. -

15




Floyd, 177 S.C. 521, 181 S.E. 721, 724 (1935); see also Rogers v. Norfolk Southern

Corp., 356 S.C. 85, 588 S.E.2d 87 (2003). (Burnett, J., diSsenting) (“A scintilla is defined

as ‘a trace’ of evidencet”) .(citing Black"s_ Law Dictionarv 13'47 (7th €d.1999)). In cases -
requiring a heightened burden of proof (e.g. frauci), the noh—moving party must submit
more than a mere scintilla of evidence'to withstend a motion for summéry judgment.
Hancock at 330-31, 673 S.E.2d at 803. |
B. There is a genuine issue of material fact as! to Williams® unclean
hands. '

Williams® misconduct particularly implicates J effcoafs defense of unclean hands.”
(R. pp. 18-19, 23-24,. 162-164). A partition actien is an\acﬁon in equity. Zimmerman v.
Marsh, 365 S.C. 383, 386, 618 S.E.2d 898, 900 (2605). The defense of unclean hands
precludes a plaintiff from reco.vering 1n\ equify if he acted unfairly in a matter that is the

~ subject of the litigation to the prejudice of the defendant. First Union National Bank of

S.C. v. Soden, 333 SC 554 511 SE2d 372 (Ct. App. 1998); see also Whitlock v.
Creswell, 190 S.C. 315, 2 S.E.2d 838 (1939) (One who comes into a court of equity must |
do so with clean hands.). : o . ,A
Viewing the facts in a light most faVorahle-~ to Jeffcoat,- the record contains
substantial evidence (at the very least; a scihtilla) thet Williams does not come to the
court with cleén hends. As soon as Williems arrived in South Cal:olina, she began to take
“control of her mother’s finances, despite being.a\.var_e of Perkins’ dementia. (R. pp. 143,
145-146) From April_,to November ef 2015,?Wi11iams used her mother’s assets to pay a
down payment for a mobile home, pay her daughter’s college tuition, and generally
] support her famlly R pp. 143 144) Williams v was aware that Jeffcoat would assume

full tltle to 1955 Old Fort upon Perkins’ death. (R..pp. 83, 225). In order to further enrich
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‘hersellﬁ shé miSUSéd her putative‘authority as a c_;qﬁser\v/e‘itor‘to uénsfer 1955 Qld Foft to
her for $10.00 “an(i loﬁe and affection” while her mother was in her final illness. All of
these acts worked _td the obvious detriment and prejudice of Jeffcoat, Who now faces the
sale of, and eviction’ ‘fr\om, his home of 18 };ears. The Master;in-Equity failed to
acknowledge the existence. of this evidence of unéleaﬁ hand§,19 whiéh pfevents any award "
"~ of summary judgment for Williams. This Couft must reverse his order and femand this
case for a trial on the merits. | |

C. There is a genuine issué of material ‘fact as to Williams’ fr_a>ud.

Jeffcoat has also alleged, both | as a defense?® and 'countel;claim, Williams®
fraudulent behavior prohibits her recovery and reiquested that.'Pérkjns’ deed to Wﬂliams
be set aéiéle. (R. pp. 18-19, 23-24, 16%-164). .The eléments Qf an aiction—»for fraud based on |
a fepréseﬁtation inclildé: (15 a repr‘esentétion;'} 2 falsity; 68) its materiality; 4) -
knowledge of the fglsi& o;' a reckless disregard of its truth or falsity; (5) intent that tﬁe\
representation be acted upon; (6) the-ﬁearcr’s ignorance of its .,falsity; (7) the hearer’s
reliance upoﬁ the truth; (8) thé hearer’s ﬁght to rely thereon; and (9) the hearer_’é

consequent and proximate injury. First State' Sav. & Loan v. Phelps, 299 S.C. 441, 385

S.E.2d 821 (1989); Moorhead v. First Piedmont Bank & Trust Co., 273 S.C. 356, 256
S.E:2d 414 (1979). The plaintiff must prove these elements by clear, cogent, and

convincing evidence. Kahn Const. Co. v. South*Carolina National Bank of Charleston,

19 The violations of law described in Argument I (lack of subject matter jurisdiction),
Argument IL.D (breach of fiduciary duty), and Argument ILF (lack of standing) also
support an unclean hands defense, as equity follows the law. C & S Nat’l Bank v. -
Modern Homes Constr. Co., 248 S.C. 130, 133, 149 S.E.2d 326, 327 (1966). '

—

20 Tt is well-settled that fraud is a defense to partition of land. E.g. Holland v. Shaffer, 178
P.2d 235 (Kan. 1947) (stating that it is a defense to partition that the partition would
become an instrument of fraud and oppression).
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275 S.C. 381, 384, 271.S.E.2d 414 (1980). “’To establish constructive fraud, all elements -

of actual fraud except the element of intent must be established.”’ Pitts v. Jackson Nat’l
Life Ins. Co., 352 S.C. 319, 333,' 574 S.E.2d 502, 509 (Ct.App.zooz)'(quoting &v_
Cox, 314 S.(\Z.HS\IZ', 515, 431 S.E.2d 267, 269 (Ct.lApp.1’993)).21 '

Viewing the facts in a light most ;favorable to Jeffcoat, the record contains
substantial ev1denee (far more than a scmtﬂla) that Williams has obtained her interest in
1955 Old Fort by fraud -and has otherw1se injured Jeffcoat. On June 16, 2015 Williams.
miSrepresented her intention to take Perkins to her doctor, when she truly intended to
abscond with Perkins to Alabama R. pp 69, 156) As co-caretaker of Perkins, Jeffcoat
had every nght to rely on Williams’ honesty, which he did. As a result of Wllhams
dishonesty, Jeffcoat was shut out of Perkms life, allowing Williams to appropriate all of
Perkins’ assets and eventually to obtain via fraud a- one-half interest in 1955 Old Fort.
Jeffcoat now faces the sale of, and eviction from, his home of 18 years. The Master -in-
Equity failed to acknowledge the existence of this’evidence, which prevents any award of
summary jndgment for4Williams and supports the argument that Jeffcoat is entitled to
damages. This Conrt must reverse his order and rernand this'case for a trial on the merits.

» D. " There is a genuine issue of material fact as to Wllhams breach of her
- fiduciary duties.

 Jeffcoat ‘has also alleged as a counterclaim that Williams has breached her

fiduciary duty. (R. pp. 26-27, 164-165). “To establish a claim for breach of fiduciary

21 This counterclaim could also be construed as a counterclaim for fraudulent conveyance
(a/k/a The Statute of Elizabeth), as Williams’ conveyance to herself was an attempt to
defraud Jeffcoat of his lawful interest in 1955 Old Fort. See S.C. Code § 27-23-10;
Lebovitz v. Mudd, 293 S.C. 49, 358 S.E.2d 698'(1987) (protection of Statute of Elizabeth
extends to other types ‘of parties defrauded in connection with the conveyance of

property).
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duty, the plaintiff must prove (1) the existence of a fiduciary duty, (2) a breach of that
duty owed to the plaintiff by the defendant, and (3) damages proximately resulting from -

the wrongﬁll conduct of the defendant.” RFT Mgmt. Co. v. Tinsley & Adams L.I..P., 399

S.C. 322, 335- 36 732 S.E.2d 166, 173 (2012) “A ﬁduaary relatlonshlp exists when one
imposes a special confidence in another SO that the latter, in equity and good conscience,

- is bound to act in good faith and with due regard to the interests of the oné imposing the

confidence.” Moore v. Moore, 360 S.C. 241, 250, 599 S.E.2d 467, 472 (Ct. App. 2004).'

“To establish the existence of a fiduciary relationship, the facts and circumstances must

—

rndicate the party reposing trust in another has some fonndation for believingthe one so
entrusted will not act m [its] own behalf but in the interest of the party so reposing.” Id. at.
251,599 S.E.2d 4t 472. “The evidence must show the entrusted party actually acceptedor
‘induced the confidence placed.in [it].” Id. o |
| According to the Alabama Code, a conservator is a tiduciary who must act as a
“prudent person dealing with the property of another ” Ala. Code § 26-2A-145 see also
S.C. Code § 62-5-417 (equivalent South Carolina' law).

In (i) investing the estate, (ii) selecting assets of the estate for distribution
under subsections (a) and (b) of Section 26-2A-153, and (iii) utilizing
powers of revocation or withdrawal available for the support of the
protected person and exercisable by the conservator or the court, the
conservator and the court shall take into account any estate plan of
the protected person known to them, including a will, any revocable
trust of which the person is settlor, and any contract, transfer, or joint
ownership arrangement originated by the protected person with
provisions for payment or transfer of ‘benefits or interests at the
person’s death to another or others. The conservator may examme the
will of the protected person.

e

Ala. Code § 26-2A-155 (empha51s added) see also S C. Code § 62- 5-427

(equ1valent South Carohna law) Similarly:
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It was stated in England many years ago that “in managing the estate of a

lunatic the general principle is to attend solely to the interest of the owner
without any regard to the succession”; and that “the courts have always

shut out of their view all consideration of eventual interests; and consider
only the immediate interest of the person under their care.”

Dolbeare v. Bowser, 149 N.E. 626, 628-29 (Mass. 1925) (quoting Oxenden v. Lord

Compton, 2 Ves. Jr. 69, 72 (Ch. 1793)); accord Minnehan v. Minnehan 1'47 N.E.2d 533,

671 @/Iass. 1958) (“Unless necessary fpr vthe(ward’s maintenaﬁée [a conservator] cannot
vary or change the ward’s property so as to a;ffect any alteration in its succession.”). The'
deed that created the jcﬁnt tenancy made clear that the parties’ intent was to allow title fo
vthe property to vest in the survivor of fhe ..relati'or'lshi\p. (R. pp. 191-192). This intent is
furthe_r supported by Jeffcoat’s testimony and thé lacic of disposition of the property in
Perkins® will. (R. pp. 69, 71-72, 155-156, 159, 292). Williams’ self-dealing sale of her
 mother’s share of 19}55 Old Fort to Williams for $10.00 “and love and affection” is
contrary to Perkins’ estéte plan, i.e. that full titlé to the property vest in Jeffcoat at her
death. This ié a violation of Williams’ fiduciary aufy.zz

An Alabama conservator has ;a limited number'éf activities he or she may conduct
without court approval, noﬁe of which apply here. See Ala. Code § 26-2A-152(c).
Williams has advanced the affidavit of Lesli€ T. Fields in support of the contention that |
Williams’ sale of the 1955 Old Fort fc;r $1()., élﬁnging the estate from a joint tenancy with
a right of ;survivorship toa tenaﬁcy in common, and subsequenf partition action did not
violate Ala. Code § 26-2A-152(d)(3). (R. pp. 219-222). This statute requires prior court

approval to: “Dispose of any real property, including land in another state, for cash or on

22. Judge Hughston recbgnized the significance of this transfer early in the hearing on
Williams® first Motion for-Summary Judgment: “Doesn’t sound too good to-start with.”
(R. p. 262). | ‘
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’credit, at public or private sale, and manage, develop, improve, partition, or chenge the
character of estate real property”. Ala. 'Code § 26-2A-152(d)(3). Fields argues thet
- Williams’ acts were permissible ujider Ala. Code_§ 2,6;2A4f52(c)(1), which allows a
conservator, without prior court order, fo: “‘Collect; ‘hbld, and retain assets qf_the estate
including land in  another state and stocks of private corploratiorfs,” unfil determirﬁng that
disposition of the assets should be made, and the assets mey be retained even though they
include an asset in which the conservator is p\ersohelly inferesfed"’. Not only is.Fields;‘
K argument contradicted by the plain language of the statute,23lher affidavit is nothing more‘
than le‘gal.argument, and is thus inadmis’sible.ﬁf_&ee_ Dawkins v. Fields, 354 S.C. 58, 66, |
580 S.E.2d 433, 437 (2003) (f‘Iﬁ | general, expert testimony on issues of law is
iﬁadmissible.”); Id. at 66-67, 580 S.E.2d at 437 (finding the trial COUl:t properly refused to
'consider an affidavit that was a l’egal argument as to why summary judgment should be
~ denied). | |
Williams also’never fully addressed her conﬁicts of interest and self-dealing in
.h‘er conservatorship. Williams was presumablly the beneﬁciary of Perkine’ trust. ®R p.

146). The terms of tﬁis trust are not part of the record, and for this reason alone summary

judgmeﬁt was pfemature and should have néver been" issued. See Mosteller v. Cty. of -
Lexington, 336 S.C. 360, 362, 520 S.E.2d 620, 621 (1999) (Summary judgment should
not be granted if further development of the faets would assist in the application of the

law.). Williams was a signatory on Perkins’ checking account; if she was using these

23 Even if Williams’ self-dealing sale of 1955 Old Fort to Williams for $10.00 “and love
and affection” were permissible without prior court approval,. Williams would
_ nonetheless need court approval for such an act of self- -dealing under Ala. Code § 26-2A-
150. While Williams did eventually obtain approval of this transaction, section 26-2A-
150 requires notice, and Jeffcoat, whose property interest would be affected by thls
transfer was never notified. - i o
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joint funds to avoid drawing on trust assets that she would eventually inherit, there

existed a conflict of interest. E.g. Dowdy v. Jordan, 196 S.E.2d 160 (Ga.App. 1973)
(conflict of interest because guardian depleted other assets in order to maximize his
' inheritance).

Alabama law provides:

Any sale or encumbrance to or purchase from a conservator, the spouse,

* agent, attorney of a conservator, any person related to the conservator by

blood or marriage within the fourth .degree, or any corporation, trust, or
. other organization in which the conservator has a substantial beneficial

interest, or any other transaction involving the estate being administered

by the conservator which is affected by a substantial conflict between

fiduciary and personal interests is voidable unless the transaction is
. approved by the court after notice as directed by the court.

Ala. Code § 26-2A-150 S_eg also S.C. Code § 62-5-422 (substantially équivalent Sbuth
Carolina law). From April to-November of 2015; Williams, as signatory, used her -
mother’s assets to help buy a mobile hdfne, pay her daught.er’s college tuition, aﬁd
- generally support her family. (R. p. 143). Nét only did these acts violate the July 7, 2015
| Temporary Letters of Guardianship (which prohibited expending any of Perkins’ funds), /
none of the orders of the Baldwin County Probate Court address the conflict befween .
~ Williams as co-owner of Perkins® accounts and Williams as conservafor of Perkins’
assets.

The Master-in-Equity failed to acknowledge the existence of the evidence set
forth above, which prevents any awar‘dv of summary judgment for Williams and

" establishes that Jeffcoat is entitled to damages. This Court must reverse his order and

remand this case for a trial on the merits.
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- E.- There is-a genuine issue of material fact as to Williams’ slander of
Jeffcoat’s title to his home.

Jeffcoat has also alleged as a c_ounterclaiin that Williams has slandered his title
fhrough the filing of her deed, which he claims isv_in-valid. \(R. pp- 27-28, 165-166). “[Tlo -
.rnaintain an action for- slander of title in South Carolina,.the plaintiff must establish: (1)
.. the pnblication (2) with malice (3) of a false statement 4) tliat is derogatory to nlaintiffs

title and (5) causes spe01a1 damages (6) as a result of dimimshed value of the property 1nv

N .
the eyes of third parties.” Pond Place Partners Inc V. Poole 351 S. C 1, 21 22 567

S.E.2d 881, 892 (Ct. App. 2002) (quotatlons removed): As set forth earlier in thls brief,
Williams® title to 1955 Old Fort is void, and lneif assertion of legal title prevents Jeffcoat
from providing marketable title to his pr_operty. The Master-in-Equity failed _‘to '
acknowledge the existence of this evidence, which prev:ents any award of ‘summary
judgment for Williams and esfablishes that Jeffcoat is entitled to damages. This Court
must reverse his order and remand this case for a trial on the merits. |

F. There is a genuine issue of matenal fact as to. Wllhams’ lack of
standlng :

Jeffcoat has alleged as a defense Wllllams lack of standing. (R pp. 19, 24, 162).
South Carolma is-not required by the' “full faith and credit” clause to recognize
guardianship/conseryatorship orders of .other states. E.g. Easterly, supra (citing Morris v.
.Morris, 273 F.2d 678, 681 (7th Cir. 1960)')V.“However, South Carolina’s version of the
Uniform Adult Guardianship and Protective Proceedings vJurisdic'tion Act does allow such
: reé'ognition, provided a certified ‘copy of the relevant order is ﬁledv of record with the
Clerk of Court as a foreign judgment, and the eertiﬁeafe then issued by the Clerk of Court
is filed with the Register of Deeds. S.C. Code § 62-5-716. There is no record that.

Williams performed any of these tasks, thus she has no right under South Carolina law to
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any action as a guardian or conservator in this state. Accordingly, as a matter of law
erhams lacked standing to pursue her action against Jeffcoat and the Master-in-Equity

'must be reversed Id.; see generally ATC S Inc V. Charleston Cty., 380 S C. 191, 195,

669 S.E.2d 337, 339 (2008) (standing).

M. Williams was .unable to sever Perkins’ and Jeffcoat’s joint tenancy by her
purported transfer of the property.

At common law, a joint tenant could unrlaterally transfer znter vivos, his or her
share in the property, toa th1rd party, thus resultlng in the orlgmal tenant and the new
tenant holding the property as tenants in common and extinguishing the right of
survivorship in the remaining original tenant. However, in 2000, the state legislatrxre
enacted section 27-7-40,} which vdrs'placed the common law of joint tenancy and,
significantly for this action, enumerated the limited incidents hy. which a joint tenancy'
with a right of snrvivorship may be severed. N_one of vthese incidents allow for a unilateral

partition by one tenant:

1

SECTION 27- 7—40 Creation of j Jomt tenancy, ﬁhng, severance.

(@In addltlon to any other methods for the creation of a joint tenancy in

_ real estate which may exist by law, whenever any deed of conveyance of

real estate contains the names of the grantees followed by the words “as

joint tenants with rights of survivorship, and not as tenants in common”

. the creation of a joint tenancy with rights of survivorship in the real estate

is conclusively deemed to have been created. This joint tenancy includes,
and is limited to, the following incidents of ownership:

(i) In"the event of the death of a joint tenant, and in the event only
one other joint tenant in the joint tenancy survives, the entire
interest of the deceased joint tenant in the real estate vests in the
surviving joint tenant, Who 1s vested with the entire interest in the
real estate owned by the joint tenants.

(i1) In the event of the death of ajoint tenant survived by more than
one joint tenant in the real estate, the entire interest of the deceased

“
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joint tenant vests equally in the surviving joint tenants who
continues to own the entire interest owned by them as _]0111’[ tenants
with right of survivorship.

(iii) The fee interest in real estate held in joint tenancy may not be
encumbered by a joint tenant acting alone without the joinder of
the other joint tenant or tenants in the encumbrance.

(iv) If all the joint tenants who own real estate held in Jomt tenancy
join in an encumbrance, the interest in the real estate is effectlvely

~ encumbered to a third party or partles

(v) If real estate is owned by only two joint tenants, a conveyance
by one joint tenant to the other joint tenant terminates the joint
tenancy and conveys the fee in the real estate to the other Jomt
tenant.

(vi) If real estate is owned by more than two joint tenants, a
conveyance by one joint tenant to all the other joint tenants therein
conveys his interest therein equally to the other joint tenants who
continue to own the real estate as JOlIlt tenants with right of
surv1vorsh1p

(vii) Any joint tenancy in real estate held by a husband and wife

with no other joint tenants is severed upon the filing of an order or

decree dissolving their marriage and vests the interest in both the

parties as tenants in common, unless an order or decree of a court

of competent jurisdiction otherwise provides. ' '
A A ,

' (viAii) The interest of any jbi'nt tenant in a joint tenancy in real

estate sold or conveyed by a court of competent jurisdiction where

otherwise permitted by law severs the joint tenancy, unless the -
order or decree of such court otherwise prov1des and vests title in

the parties as tenants in common.

(ix) If real estate is owned by two or more joint tenants, a

conveyance by all the joint tenants to themselves as tenants in

common severs the joint tenancy and conveys the fee in the real

estate to these individuals as tenants in common.

(b) The surviving joint tenant or tenants may, following the death of a
Joint tenant, file with the Register of Deeds of the county in which the real
estate is located a certified copy of the certificate of death of the deceased
joint tenant. The fee to be paid to the Register of Deeds for this filing is
the same as the fee for the deed of conveyance. The Register of Deeds
must index the certificate of death under the name of the deceased joint
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tenant in the grantor deed index of that office. The filing of the certificate
of death is conclusive that the joint tenant is deceased and that the interest
of the deceased joint tenant has vested by operation of law in the surviving
joint tenant or tenants in the joint tenancy in real estate.

(c) Except as expressly provided herein, any joint tenancy severed
pursuant to the terms of this section is and becomes a-tenancy in common
without rights of survivorship. Nothing contained in this section shall be
construed to create the estate of tenancy by the entireties. Nothing
contained in this section amends any statute relating to joint tenancy with
rights of survivorship in personal property but affects only real estate. The
provisions of this section must be liberally construed to carry out the
intentions of the parties. This section supersedes any conflicting
provisions of Section 62-2-804.

S.C. Code § 27-7-40. While this statute references that a joint tenanC};'With a right of
survivo;ship may be created by f‘other m%:fhods...whiéh 1:;1ay, ¢xist by law”,‘ it explicitly
limits the destruction of a joint tenancy with; a right of survivorship to the incidents
enu@eratgd in the Vsta}'t'ute. A wéll-settléd rﬁle of statutory constructioﬁ is that any

legisiation which is in derogatio;l.of common law must be strictly construed and not

extended in applicaﬁon beyond clear legislative intent. South Carolina Dep’t of Soc.

Servs. v. Wheaton, 323 S.C. 299, 302, 474 S.E.2d 156, 158 (Ct.App.1996). Thié rule

* applies to joint tenancy statutes. See e.g. Wendt v. Hane, 401 N.W.2d 457 (Minn. App.

1987); Powell v. American Charter Fed. S. & L., 514 N.W.2d 326 (Neb. 1994); O’Hagan

v. US., 86 F.3d 776 (8th Cir. 1996). Section 27-7-40 is clear and unambiguous, and it
proVides the exclusive means by which a joint tenancy with rights of survivorship may be

severed. Other than the death of one joint tenant, in which the interest passes to the other

as a matter of law, or the conveyance by one tenant to another, there is no provision for

severance that does not involve either the full consent of the other tenant or the order of a -

court of competent jurisdiction. Neither of these incidents are present here, and thus

(
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Perkins &via Williams, iler purported conservator) was not capab_le of. alienating }her
interest in 1955 Old Fort as occurred in this action. |

This result is entirely consi‘st‘enr vﬁth 'the irrtent of section 27-7-40, whic_lr
provides: “The'provieions of this section must be liberally construed to carry out the
intentions of the partles ” S C Code § 27- 7-40(c) The record is replete with ev1dence of
Sandra Perkins’ mtent to-allow her interest in 1955 Old Fort to pass to. Bradford J effcoat
upon her death: | o
| (a) The deed statesithis intent. (R. p. 61).
(b) Aceording to J effcoar’s July 12, 2016 affidavit:

...Before executing the new deed, Sandra and I discusséd at length that
when one of us passed away, it was our wish and intent that. the house
would automatically go to the survivor, which is why we chose to do a
joint tenancy with a right of survivorship.

‘Neither Sandra nor I wanted the other to have any problems from our
respectlve beneficiaries in regard to our home. What Vanessa [Williams]
is now doing is exactly ‘what her mother did not want to happen, and what
‘we worked diligently to avoid happemng Just as I would have never
wanted any beneficiary(ies) of mine to attempt to put Sandra out of
our/her home had I pre-deceased her, she also did not want any
beneficiary(ies) of hers to try to take our/my home away from me.

(R. pp. 69, 71-72) (emphasis in original) (see also R. pp. 155-56, 159).
(©) Accordiﬁg to Jeffcoat’s trial counsel:

Everything passed to [Perkins’] daughter [Williams] but the house. The
house was omitted from the will, presumably because she knew it would
pass automatically to Mr. Jeffcoat. [Perkins’] intent was clear at the
begmnmg at the time they executed the deed, and she never changed her
intent.. :

(R. p. 292). Accordingly, the Master-in-Equity’s order was controlled by an error of law

and this order must be.reversed.
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CONCLUSION

For the argumént set forth above, Bradford Jeffcoat asks this Court to revche the
June 28, 2018 Order‘ of the Charleston County Master-in-Equity and award Jeffcoat all -

such other and further relief as this Court deems jlist and proper.
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