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ISSUES ON APPEAL

| The Respondent disagrees w1th the followmg issue ralsed by the Appellant in this mvatter

IL. Did the Master-ln Equ1ty err. in ordermg partition and sale of Bradford Jeffcoat’s home
pursuant to a summary Judgment motlon when the record contalned substantial evidence of
, mi_s'c'orlduct that would have prohibited such relief? |
| For the reasons addressed herein, the Appellant should be precluded'from raisirlg the newly
' argued issues of alleged substantial ev1dence of mlsconduct as art1culated in Argument section II.

FACTS

Respondent' Vanessa Willia'ms')(“Wilhams or “Respondent?’)., is the daughter of Sandra
Perklns (“Perkins™). Prior to her move to Alabama, Perkms and the Appellant Bradford Q.
J effcoat Jr. (] effcoat” or “Appellant”) had been roommates for approx1mately fifteen (15) years
(R. pp. 146-1,47). On Aprll 28, 2000, Jeffcoat bought ownershlp in a re51dent1al property in
Charleston South Carolina. R. p. 69 lines 2-5" pp: ‘155-156 lines 2-6; pp- 93-97). Shortly after
his* purchase on July 1, 2000 Jeffcoat conveyed a half interest to Perkms in exchange for a
.'mortgage in the amount of $43, 550. OO R. p. 69 lines’ 2 3). It is undisputed that Perkrns pard all
of the principal and 1nterest (at 7.5% ﬁxed rate for 15 years) on the mortgage and that the mortgage
has since been released (R pp 102- 113 'pp. 114- 115) Accordlngly, on or about June 1, 2015
Perkrns held an unencumbered estate in | fee 51mple in the subJect property w1th J effcoat as Jomt '
tenants with r1ght _of survivorship and not as tenants m.common.

Prior to her death in November of 2015, Perkins suffe_red from'advanced dementia. (R. p
>.145)' 'Her condition began to r_apidly vd‘eteriorate 1n the ,summer of 2015 and v-aft_e'rbeing informed-
by Jeffcoat of her mother’s inﬁrmities, Williams droveto éharleston. in order to assess. the
situation. (R. p. 143). Upon observing her mother’s conditidn and determining that, as Perkins"
only child, she would be :the most 'appr,opriate personlto provide for her .mother;s care goi‘ng -
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forward, Williams left ‘C_harleston. on or about J une 1"6,"1201 5and brought Perkins back to Alabama
© to live with her. (R. p 143). | | | | |
| - After co‘nsulting wrth legal counsel 1n A_labama; Williams 'coneluded that_the. hest way to
provide for her mother was to become her Guardian and C‘onservator. Correspondingly, Williams
petitioned the Probate Court of Baldwin County »and yvas isSued permanent Letters of
Guard1anshlp/Conservatorshlp on September 15, 2015 (R p 209).

Thereafter as ﬁdu01ary, W1111ams owed a duty to manage the estate of her ward with the
skill of a prudent person dealmg w1th the property of another ?. Ala, Code § 26 2A- 145 (1975).
| Con51der1ng the wishes of her mother ~the fact' that her mother had paid valuable con51derat10n for
~her mterest in the subject property, and that as conservator she was required to retdin and protect |
the assets of her mother and/or mother 's estate by taw she consulted with the Law F1rm of Clawson
- & Staubes LLC in South Carolma Based.on the adv1ce of counsel Wllllams as conservator,
demded to pursue a partltlon actlon on behalf of Perklns agamst J effcoat (R p. 83, llne 5).

In early November 2015, while ,counsel was workmg on draftmg the complaint for this
partition action, .Williams received the unfortunate news that her mother’s health had suddenly
taken aturn for the worse, -and death was immine’nt‘; (R. p 83, lines 7-9; p 175, lines 7-9). Given
that the subject property was still m the names of ‘Perkins and Jeffcoat and held as joint tenants
with right of surv1vorsh1p, the death of Perkms would result in Jeffcoat being the sole owner of |
said property. As a result Wllllams upon adv1ce of counsel dec1ded that the best way to fulfil
her duties was to sever her mother s joint tenancy and t_hen pursue partition. (R. p. 83, lines 10- '
‘14; p 175 hnes 10 14) e . |

Accordmgly, pursuant to the advtce of her. Alahama and South Carolina counsel Williams

conveyed Perkins” int'erest in the subject-prope_rty 'to herself on Nov_ember 16, 2015, severing the



joint tenancy and creating a tehan‘cy in cornmon‘ with Jeffcoat.' (R; pp. 120-l21). l')erk'ins died on
November 217, 2015. R p. 142). In._conveyin‘g the subject property to herself, Willlams acted in .

| the only way possrble to reta1n the asset on behalf of Perking’ estate until determrnrng its ultrmate |
drspos1t1on She took this’ actron 1n accordance w1th Ala Code § 26-2A- 152(c)1 (1975) The |
conveyance was approved by order of the Probate Court of Baldwm County on January 15 2016 ‘,
whrle applyrng Ala. Code § 2_6-2A- 1?52(c)l (1975).;. R.p. 125)_. Having severed the joint tenancy
w1th Jeffcoat by destroymg the unity. of time, W1ll1ams then sought Judlcral part1t1on pursuant to
. S, C Code Ann, § 15-61-10 et seq (1 986) by complamt filed in this Honorable Court on November ‘
23,2015. (R. pp. 7- 16) B
ARGUMENT

I The Baldwin ‘County Probate Court held subject matter Jurlsdlctlon over the:
guardianship and conservatorshlp proceedmgs regardmg Sandra Perkins. -

Williams’ authorrty to act as';guardran. and conservator was .approprlately ..granted‘ by thep.
Baldwin County ProbateCourt after proper notice and an open hearing onﬂ the facts.of the case.
.Moreover collateral challenges to subject matter Jur1sd1ct1on 1n another state are llmrted to“
' 1nqu1r1es as to whether a Judgment on 1ts face shows that it was rendered by a court of competent

Jurrsdrctron but are not subJect to attack on the mer1ts of its dec1sron VL.v. E.L., 136 S.Ct. 1017
(2016). | |
A.. Attachs on Subject Nlatter Jurisdictlon are limi'tedin nature
A courtin another State rnay explore the jurisdictiOnal basis of a foreign court’s order, but
-only in a limited ‘-way. It is well established law that w'here “the judgment on its _face 'appears to be :
a ‘record of a court of general Jurlsdlctron such Jurrsd1ct10n over the cause and the partres is to be
_ ' presumed unless drsproved by e>rtr1ns1‘c evrdence, or the record itself.” Millikin v. Meye 3 l 1U. S

457(1940); V.L.v.EL,, 136 S.Ct. 1017 (2016). .



B. © The Baldwin County Probate Court was properly informed on its Jurlsdlctlon
and properly followed the Alabama Uniform Adult Guardianship and
Protective Proceedmgs Jurlsdlctlon Act : -
The Baldwin County Prob‘ate Court has .]lurlS'dICtIOIl to appoint guardians pursuant to Ala.
Code §8 26-2B'-203. Under this section there are sever'al scenarios by which a petitioner may
invoke the subject matter Jurlsdlction of the Baldwm County Probate Court The first way is if
Alabama is the home state of the respondent Ala, Code § 26 2B- 203(a)(1) “Home State™
deﬁned by Ala Code § 26-2B- 201(a)(2) as follows
The state in which the respondent was physrcally present, 1nclud1ng any period of
temporary absence, for at least six consecutive months immediately before the -
- filing of a petitlon for a protective order or the appointment of a guardian; or ‘if
none, the state in which the respondent was physically present, including any period _
. of temporary absence, for at least six consecutive months ending within the six
months prlor to the ﬁhng of the petltlon N : '
There isno dispute that Alabama was not the home state of Perklns at the time of Wllhams petltlon
for guardianship and conservatorship and the adJudlcatron of this matter.
~ The second way Jurisdlction is 1nvoked is through a srgnlﬁcant connection to the state of
" Alabama as well as the following addltional con51derat10ns promulgated in Ala. Code § 26-2B-
201(B)-
(a petition for an appointment or order is not~ﬁled in the respondent's home state;

(ii) an objection to the court s Jurisdrction is not ﬁled by a person required to.be
notified of the’ proceedmg, and »

(iii) the court in this state concludes that itisan approprlate forum under the factors
set forth in Section 26-2B-206; : :

Moreover, in order to evaluate whether there isa srgnlﬁcant connection” the court is required by
Ala. Code § 26-2B-201(a)(3) toconsider the followlng ,factors':‘

(1) the location of the respondent's famrly and other persons required to be notified -
of the guardranshrp or protective proceedrng, -



2) the length of time the respondent at any t1me was physrcally present in the state * |
, and the duration of any absence; :

(3) the location of the respondent's property; and‘
(4) the extent to whrch the respondent has ties to the state such as votlng
registration, state or local tax return filing, vehicle registratron driver's lrcense
social relationship, and receipt of servrces
Accordmgly,. the determmation as to subject »matter Jur1sd1ct1on with respectto significant_ :
connection” requires an analy51s by the Judge of Probate at the trme of the hear1ng
Contrary to. the allegations made by the Appellant the emergency petition that was ﬁled in
| this matter and the subsequent petitron for permanent guardianship does not conceal the fact that
South Carolina was Perkrns home state. The emergency- petition states in paragraph 2 “[t]hat
SANDRA P. PERKINS has been residing in Baldwin County, Alabama for the last seVen (7) days
from the date hereof ? Paragraph 3 states “[t ]hat pr.ior to reSiding in Baldwin Cdunty, Alabama,
SANDRA P. PERKINS resrded in Charleston South Carolma Paragraph_. 1'0‘. states
“la ]ddrtionally and pursuant to Ala Code §§ 26-2B- 201(a)(3) and 26 2B- 201(b) SANDRA P.
PERKINS has srgmﬁcant connection w1th County of Baldwm State of Alabama SANDRA P.
PERKINS’s only child res1des in Lillian, Alabama and a substantial amount of her assets are held
_ina brokerage ﬁrm in Foley, Alabama ? (R pp- 305 308) The pet1t10n further dlsclosed that
“pursuant to 26-2B-203, a petition for appomtment of a guardian or order is not pending in a court
in the State of South Carolina ” (R. pp. 305 308) It is abundantly .clear that the petition
acknowledges South Carolma as Perkms home state and further pleads that the court take
* jurisdiction pursuant to Perkins s1gniﬁcant connection to Alabama (R pp. 305- 308)
L1kew1se, the Probate Court did not assume special Jurisdiction‘ over this matter ’as there
were no submissions or allegations made»ineither petition with respect to Ala. .Code. § 26-2B-

204(b). Accordingly, the speculative argumentvthata South Carolina court would have had the



ability to dismiss this action upon _re“dues_t of ‘the Alabama vc‘ourt is without merit. Since the
Alabama court'was neVer asked to consider its special jurisdiction and clearly acted pursu‘antto
Jurisdiction obtained through Significant connection to Alabama the Appellants are attacking a
strawman and attempting to distract from the fact that the petitioner was transparent in her assertion
that Perkins had been m0ved from South Carolina'to Al_abama only seven days prior to the petition;
that Williams was her only child_; that Perkins was not married; that Williams was appointed by
Perkins as herfirst choice as attorney-in-fact‘which would come into effect in the event of -
disability or incapaCity, vand that all of these factors were considered by the Probate Court where

~ Perkins was represented by a guardian ad lztem (R pp 319 326 pp. 327 339; pp. 310 312) The -
‘ idea that information regarding Perkins home state was w1thheld from the Probate Court of
‘Baldwin County demonstrates a selective and gratuitous reading of the petition

| The Appellants argument that J effcoat was entitled to notice of the hearing in Alabama is
equally baseless. The law in Alabama requires that if -Alabama is not the home state of the
~ respondent, then the petitioner’ must give notice to_those persvons who would be entitled to notice
if the petition Was brought in. the respondent’s .home state. Ala‘. Code § 26-2B-208. Looking to
S.C. Code § 62-5-309, the Appellants assert that Jeffcoat had “care and custody” of Perkins at the
time of the petition Care and custody is not a clearly deﬁned term in the statute, but there can be
‘no dispute that Perkins was in the care and custody of Wil.liams at the time of the petition and
hearing. Williams was designated as Health Care Agent ‘for .P'erkins pursuantto a Health-Care
Power of Attorney executed on November 19 2009 (R pp 319- 326) Jeffcoat while admittedly : '
| liVing with Perkins prior to the move to Alabama never had care or custody of Perkins at the time
~of the petition or immediately before it 'There is nothing in the record that indicates that J effcoat

‘was under any obligation to care for Perkins nor. did he have a right to her custody: Despite the



* . fact that Perklns l1ved w1th J effcoat for over\‘ ﬁfteen years there vwas no famrhal or legal
relatronshlp between h1m and her wh1ch would have requrred notrce to Jeffcoat pursuant to S, C o
 Code § 62-5- 309, _T, o B Lﬁ o |
' The content1on by the Appellant that’ Wllhams farled to 1nform the Probate Court of the_.: ,,
e South. Carolma proceedmgs 1s also untrue Th1s fallacrous allegat1on 1gnores the motlon ﬁled on

January ll 2016 wh1ch d1scloses the exact course of actron taken by W1lhams 1n South Carohna

i

R v;and further explams the ratlonale of her dec1s1on to transfer Perkms half 1nterest 1n the property .

in questlon 1n order to preserve 1t for her estate (R pp 313 317) The Appellants suggest thatv o »
B ‘W1111ams mot1on was an attempt to address Jeffcoat s counterclalm w1thout 1nform1ng the ,'1 -

Probate Court of the exrstence of the 11t1gat10n ” The motlon states that “1n November 2015 the -

.-‘law ﬁrm ‘of Clawson & Staubes' *ELC 1n South Carol1na was ,ass1st1ng;Perk1ns w1th draftmg a - i -

'complamt requestlng that sa1d Real Property be part1t1oned v1a sale and the proceeds from sale be_ :
' d1v1ded between Perkms and J effcoat ” (R pp 3 13 3 17) The actual lawsu1t was ﬁled on
" November 23 201 5 wh1ch was only four days before Perkms death The countercla1m by J effcoat' o

' -dlsputlng the transfer in questron was ﬁled on December 29 2015 G1ven the c1rcumstances the

. Probate Court of Baldwm County was made aware of the South Carolma lawsult in‘a trmely

fashlon and the Mot1on to Approve Transfer of Real Property ﬁled on. January 11 2016 ‘was a,__y e

,, transparent effort to 1nform the court of the c1rcumstances of the transfer and the pendmg partltlon -
| A pla1n readlng of the pet1t1ons ﬁled in- the Probate Court of Baldwm County shows that "
' the decree grantmg Guard1ansh1p and Conservatorshrp to W1lllams ‘was on lts face rendered by a .‘

. court of competent ]llI‘lSdlCthIl Rulmg otherwrse requ1res a presumpt1on that the court d1d not -

make the 1nqu1r1es requlred of 1t 1n the statute The court was clearly made aware of the fact that'




thel petitioner sought to invoke jurisdiction through Will‘iams significant connection to the state of
, Alabama', and it_was within its power to ﬁn‘d, jurisdiction. eyen il‘~ 1t did not puhlish those reasons in
its Order granting Letters of Guardianship and. Conservatorship. -(R p. 117-1 19). The material - R
facts were presented to the court; all parties entitled to not1ce were in fact not1ﬁed and there is
nothing in the record or extr1n51c ev1dence that shows otherw1se This Court therefore, has noi
grounds to further review the subj ect matter jurisdiction of .Probate Court of Baldwrn County, and
“should therefore not disturb'its‘ rulings - |

L There are no matenal facts in dlspute desplte the Appellant’s mlscharacterlzatlon of
- Williams’s actlons :

Following_the mere scintilla rule,'t'he record, when viewed in a light most favorable to.
Jeffcoat fails to create_a material issue of fact.l All of the transactions were done under the _
supervision of the court and on advice of legal counsel_. Williams',was Perkins only child and only '
immediate fam1ly memher. Furthermore, Willi'ams held a power of attorney, which WOul_d have . .
allowed her to undenake all of thesamei actions without court supervision if she was seeking to be
deceitful As the Appellant acltnowledgedin his own motion for(summary judgment .there is no
factual d1spute to be 11t1gated (R p 235, l1ne 21 p 265 lines 2- 5; p. 287, lines 18- 19) Upon
los1ng his arguments on summary Judgment the Appellant is now seek1ng to reopen factual |
1nqu1r1es that he prev10usly viewed as 1mmat_er1al. o

A. Standard of ‘ReQiQW»

- Summary J udgment is governed by Rule 56 of the South Carolina Rules of Civil Procedure.

Turner v. Milliman 392 S C 116 121 -22,708 S. E 2d 766 769 (2011) ”Summaryjudgment is

approprlate when the pleadmgs deposrtions afﬁdavrts and d1scovery on file show there is no
genume issue of material fact such that the movrng party must prevail as a matter of law " Id at

© 122,708 S.E. 2d at 769 "To determme whether any trlable issues of fact exist, the rev1ew1ng court



_ must consider the ev1dence and all reasonable 1nferences in the light most favorable to the non-

movmg party " McLaughlm V. Wilhams 379 S. C. 451 455 56 665 S. E.2d 667 670 (Ct App

2008). ~To withstand a mot1on for summary Judgment in cases applymg the preponderance of the
evidence burden of proof, the non-moving party is only reduired to submit a mere scintilla of
evidence. o | | |

'r "The party'seek_ing summary_ judgmenthas the -burden of clear}ly establishing the absence of

a genuine issue of material fact." ‘Miller V. Blumenthal Mills, Inc.; 365 S.C. 204,220,616 S.E.2d

722,730 (Ct App 2005) “Once the party movmg for summary Judgment meets the 1n1t1al burden
‘ of showmg an absence of ev1dent1ary support for the opponent s case, .. the nonmovmg party must
" come forward w1th specific facts showmg there isa genume issue for trial." Id.

B. | Appellant i is, estopped from clalmlng issues of materlal fact when he took the
' 0pp0s1te posntlon in his motlon for summary Judgment

J ud101al estoppel prevents a party from takmg a posmon contrary to one taken earller in the.

litigation. Hayne Federal Credit Union v. Bai’lev, 327 S.C. 242 (1997). The Appellant'ﬁled a
| ‘ motion for summary judgment on April 17, 20'1 8.l(R. p.'235 line 2l). In his motion the Appellant '
“asked the court to accept the facts as presented therem and rule that the transfer of t1tle by Perkins
'by her conservator, Wilhams was. 1nvalid because'the transfer d1d not comply ‘with severance
requirements under South- Carolma law and because Williams Clld not comply with Alabama A
statutes regardmg a conservator S ability to drspose of real property in another state. (R. pp. 235-
236). The Appellant concluded that there weré no disputed facts 1n the case and asked the Master -
in Equity to rule only on the transfer of real property and whether it was in accordance with
Alabama and South Carolma Law (R.p. 235, hne 21). Itis clear that this was an apathetlc attempt
to have it both ways The Appellant essent1ally takes the p051t1on that SO long as the Master in S

Equity agrees with our posmon on the law then we accept that there are no material issues of fact



however, if otherwise, then there are material issues that undeérlie the entire action that will render -
the actions of the Respondent Void.‘

C. Appellant’s arguments that there are multlple issues of materlal fact are
duplicltous cons1derlng hls arguments at the trial court level. '

While not binding:on this court, the 7% Circuit has opined that an argument cannot be

preserved if it is only raised in a “perfunctory and underdeveloped manner” Kensington Rock

Island L..P. V American Eagle Historic Partners, - 92lF.2d 122, 124-25 (7th Cir. 1990) Likewise, . -
-the 5“‘ Circuit has ruled that in preserving argurnents a party inust “press’and not merely intirnate”
~ anargument. Kelly V. Fot , 77 F.3d 819, 823 (5th C1r 1996) It is clear that the Appellant did not.
~ press 1ts arguments with respect to dlsputed facts and actually believed that those alleged disputed -
facts were 1mmater1al to the transfer of real property. If he had thought otherwise, then the
- Appellant vyouldl not have ‘ffiled a rnotion for summary judgment with the Master in Equity. Unlike
the superﬁcial ‘emphas'is on coun_terclaims! and afﬁrmative defenses .found in- its motion for
- summary judgment, Jeffcoat novy conveniently argues-that the factual allegation's advanced on his
counterclaims were actually material underpinnings to the, alleged unlawful transfer of real
property. This is a dif_ferent'position than the one advancedin Jeffcoat’s motion for summary
| judgment and it is plain that J.ef‘fcoat expected the entire matter of the transfer of real: property to
be decided as a question of law. (R pp 225 236) Framing the i issues on appeal now as questlons '.
of fact that were not con51dered by the Master 1n Equity conveniently ignores the Appellant s
previous theory of the case and 1ntroduces new issues.that were not pressed in the second summary
' judgment hearing or at best were introduced ina heedless' ianner. |

III. Williams’ transfer of real property on behalf of her ward, Perkins was lawl'ul.

Al A Joint Tenancy w1th right of surv1v0rsh1p is severed by a Tenant’
~ conveyarice of property mterest to a third party. '

It is difficult to point directly to the primary. source of the rules governing the severance of
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tenancies at co'mmon law jnst as itis difﬁcult to 'so.u.rce the direct 'ca'ses from the ancient common
law that established ‘ Jomt tenanCies .‘ o_r 'tenancies- in common. AVN'umerous cases,. hoWeyer, in.
common law jnrisdictio'ns refer to the form of seyerance contenlplated by the Respond_ent in this
case.! vFurtherr‘n“ore other academic and secondary source publications make reference to this
common law property rule “In the an01ent lanéuage of the law, Jo1nt tenants were sald to hold per
my et per tout” 2 The ,preced_rng phrase is deﬁne_d as [b]y the half and by the whole”. It is further '
_ described as: f .

- [T]he estate [und1v1ded share] held by Jo1nt tenants by the half for purposes of
a survrvorshlp, by the whole for purposes of ahenat1on

Accordmgly, the concept of Jomt tenancy under the common law allows each owner to hold an
undivided share which vests in the survrvor upon the death of the first joint tenant, but which is
also a_'wholly owned share Which may be cornpletely alienated durrng the l1fet1me of the tenant.4 _

-S.C. Code §‘27-f7'-40 provides several non-"ex'clusive mechanlsrns by which a joint tenancy

with right of survivorship rnay be created and seyered in South,Carolina. Section 27-7-40 in its

1 Nunn v. Keith, 289 Ala. 518 (1972); Smith v. Kofstad, 206 P.3d 441 (Alaska 2009); Estate of
"England, 233 Cal.App.3d 1.(1991); Alexander v. Boyer, 253 Md. 511 (Md. 1969); Matter of Estate
of Bates, 492 N.W.2d 704 (Iowa App. 1992); Harmes v. Sprague, 105 I11.2d 215 (I11. 1984); Horne
Trust Mercantile Bank v. Staggs 714 S.W.2d 792 (Mo. App. E.D. 1986); Smith v. Tang, 100 Ariz.
196 (1996); Reicherter v. McCauley, 47 Kan.App.2d 968 (Kan. App. 2012); Estate of
Knickerbocker, In re, 912 P.2d 969 (Utah 1996); Estate of Gulledge, 673 A.2d 1278 (D.C. 1996);
Marchel v. Estate of Marchel, 349 Wis.2d 707 (Wis. App. 2013); Hoover v. El Paso Nat. Bank,
498 'S.W.2d 276 (Tex. Civ. App. -- El Paso 1973); lanotti v. Ciccio, 219 Conn. 36 (Conn. 1991);
Edwin Smith LLC v. Synergy Operating LLC, 2012 -NMSC- 034 (N:M. 2012); Johnson v. Gray,
. 533 N.W.2d 57 (Minn. App. 1995); Valdez v. Occupants of 3908 SW 24th Street, 270 P.3d 143
(Okla. 2011); Williamson v. Williamson, 157 A.2d 110 (R.I. 1960); Lyon v. Lyon, 100 Wn.,2d 409
(Wash. 1983); In re Estate of Bernecker, 654 A.2d 246 (Pa.Cmwlth. 1995); Foucart v. Paul, 516
So0.2d 1035 (Fla. App. 5 Dist. 1987); Taylor v. Canterbury, 92 P.3d 961 (Colo. 2004); Shockly V.
- Halbig, 75 A.2d 512 (Del. Ch. 1950); Halleck v. Halleck 216 Or 23 (Or. 1959) ‘ ‘
2 Wilkins v. Young (1895) 144 Ind 1. ‘
3 Black's Law D1ctronarv (10th ed. 2014), (“per my et per tout’ ). o
+ What acts by one or more of joint tenants will sever or terminate the tenancy 64 ALR.2d918"
§ 2 (Originally published in 1959); 1. C.J.S. Estates § 19; Joint Tenancy §§ 2, 4, 7-9.
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entirety states:

(a) In addition to any other methods for the‘creation of a joint tenancy in real
estate which may exist by law, whenever.any «deed of conveyance of real estate
contains the names of the grantees followed by the words "as joint tenants with
rights of survivorship, and not as tenants in common" the creation of a joint tenancy
with rights of survivorship in the real estate is conclusively deemed to have been
created. This joint tenancy. 1 1ncludes and is 11m1ted to, the followmg 1ncrdents of
ownershrp -

(1) In the event of the death of a Jomt tenant and in the event only one other

joint tenant in the joint tenancy survives, the entire interest of the deceased joint

tenant in the real estate vests in the surviving joint tenant; who is vested with the
_entire interest in the real estate owned by the jcint tenants.

(i)  Inthe event of the death of ajoint tenant survived by more than one joint
‘tenant.in the real estate, the entire interest of the deceased joint tenant vests equally
in the surviving joint tenants who continues to own the ent1re 1nterest owned by
them as J01nt tenants w1th right of survrvorshlp

- (1) The fee mterest in real estate held in Jornt tenancy may not be encumbered
. by ajoint tenant acting alone wrthout the Jornder of the other joint tenant or tenants
in the encumbrance. : '

(iv)  If all the joint tenants who own real estate held in joint tenancy join in an
encumbrance the interest in the real estate iseffectively encumbered toa th1rd party
or parties.

W) If real estate is owned by only two joint tenants, a conveyance by one joint
tenant to the other joint tenant terminates the joint tenancy and conveys the fee in
~ the real estate to the other joint tenant.

(vi)  Ifreal estate is owned by more than_two joint tenants, a conveyance by one
joint tenant to all the other joint tenants therein conveys his interest therein equally
to the other joint tenants who continue to own the real estate as joint tenants with
right of survivorship. ' S -

(vii)  Any joint tenancy in real estate held by a husband and wife with no other
joint tenants is severed upon the filing of an order or decree dissolying their
"marriage and vests the interest in both the parties as,tenants in common, unless an -
order or decree of a court of competent jurisdicticn'otherwise provides.

(viii) The interest of* any Jomt tenant in a ]011’1t tenancy in real estate sold or
conveyed by a court of competent Jurlsdrctron where otherwise permitted by law
severs the joint tenancy, unless the order or decree of such court otherwise prov1des
and vests title in the partres as tenants in common.: ' :
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(ix) If real estate is owned by two or more joint t tenants a conveyance by all the
joint tenants to themselves ‘as tenants il ¢common severs the joint tenancy and
conveys the fee in the real estate to these 1nd1v1duals as tenarnts in common. -

(b) The surviving joint tenant or tenants may, following the death of a joint
tenant, file with the Register of Deeds of the county in which the real estate is
located a certified copy of the certificate of death of the deceased joint tenant. The -
fee to be paid to the Register of Deeds for this filing is the same as the fee for the
deed of conveyance. The Register of Deeds must index the certificate of death
under the name of the deceased joint tenant in the grantor deed index of that office.
The filing of the certificate of death is corclusive that the joint tenant is deceased
and that the interest of the deceased joint tenant has vested by operation of law in
the surviving joint tenant or tenants in the joint tenancy in real estate.

(c) - Except as expressly provided herein, any joint tenancy severed pursuant to
“the terms of this section is and becomes a tenancy in common without rights of
survivorship. Nothing contained in this section shall be construed to create the
estate of tenancy by the entireties. Nothing ‘contained in this section amends any

. statute relating to joint tenancy with ri‘ghts of survivorship in personal property but
affects only real estate. The prov151ons of this section must be liberally construed
to carry out the intentions of the parties. ThlS sectlon supersedes any conflicting
provisions of Section 62-2-804. - '

As argued in the Williams’ r‘notion’for summary. j_ttdg‘ment, the Statut‘e acknowledges common law
methods for creating a jcint tenancy 'with right of snryivorship, t(,)‘,Wit:. “[i]n addition to any other
methods for the creation of a joint tenancy in real estate which rnay exist by law”. The statute
plainly envisages that there are .cther \yays to create a joint tenanCy in South Carolina.
Accordingly, statutory creation-of a joint tenancy is not enclnsive and cotnmo_n law rules for the

creatilonA.of a joint tenancy are still recognized.- The Court of Appeals affirmed this rule in Estate

. of Sherman ex rel. Maddock v. Estate of Sherman ex rel. Snodgrass, 359 S.C. 407 (Ct. App. 2004),
opining:

Appellant asserts that at most, Rosemarys 1985 deed created a tenancy in
common. "The common, law method of. creating a joint tenancy requires a
conveyance to have four unities: unity of interest, unity of title, unity of time, and
unity of possession." Smith v. Rucker, 357 S.C. 532, 593 S.E:2d 497,499 (Ct. App..
2004) (c1t1ng Jenklns V. Jenkms 8 S.C.L. (1 M111 Const ) 48, 52 (1817)). .

Therefore a Jomt tenancy w1th rlght of survrvorshrp 1s estabhshed where the grant or devise
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coni/eys 'unity of title, unity of _inter_est,. and unity oi possessionto" two or more tenants at the same )
time. | | |

By implication, statutory severance is likewise not ,the ei(clusii/e mechanism for destroying
a joint tenaney.v-The common iaw rules .fori severance stilvl,apply and,the destruction of one of the
required unities of title destroys, the joint tenancy Vand renders propert}r ‘holders “tenants in

common.” In Smith v. 'Cutler, .623,--S.E,2d 644 at _647 (S.C." 2005), Chief Justice Toal held that in

South' 'Caroiina' “unlike a tenancy 1n common with a right of survivorship, a joint tenancy with a
, : right of survivorship is capable of being defeated by the unilateral act of one Jomt tenant.”
Contrary to this holding, the Appellant reads into the statute that destruction of the Jomt |
tenancy is “limit_ed to” the ways enumerated in S.C. Code 27-7-40(a). The statute does state that
a-“joint tenancy includes and is'limited to, 'the fdlvl_o‘wing,incidents of ownership:” a_nd then goes
on to list eight ways in which an interest of a jointltenan_t may vest upon the death, conveyance,
divorce, o'r‘.j‘udiciall sale. fhe legis_lativve history of this se_ction; h0wei/er, suggests that there was
no intention of subsuming the Lcommon law on the issue of severance. |
S.C. Code .‘2"7-'7.-.40(a) lwas introduced for. the ﬁrst' time 1n March of 2006. The bill
.~ underwent severai. revision.s'before its adopt_ion.' Most notably;' in the original bill, § 2'7-7;40(a)(iii) )
& (iv) read as follovifs: | |
| '(iii) The fee interest.in real estate held 1n ] oint tenancy may not be encumbered or
conveyed to a third party or parties by a joint tenant acting alone without the Jomder
of the other joint tenant or tenants in the encumbrance or conveyance.
(iv) If all the joint tenants who own real estate held in joint tenancy join'in an

encumbrance or -deed-of conveyance,. the interest in the real estate shall be
effectively encumbered or conveyed to a th1rd party or parties '

¢ .

Subsequent revi_sions, however, result_ed in‘vthe current language of the statute that removes the

"

3 8.C. Gen. Assemb. Act No. 398, Section 2. Reg Sess. 1‘99_9-2000' (2000).. ;
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language contemplating unilateral conveyances, and those sections now read as follows (with
previous language. struck):. ,

7 (i)  The fee interest in real estate held in Jomt tenancy may .not be encumbered
o {e&eemteyed-} by a joint tenant acting alone without the joinder of the other Jomt
tenant or tenants 1n the encumbrance {e%eoaveya-nee} ' :

(1v) If all the joint tenants who own real estate held in joint tenancy join in an

encumbrance {o&deed—ef—eeiweyaﬂee} the interest in the real estate is effectively -
encumbered for-eonveyed} toa third party or parties. ‘

The 1mp11cat10n of the leglslature removmg language that would undemably proh1b1t the
‘unilateral severance of a J01nt tenancy‘see'ms to be that it c_hd not intend to proscrlbethls common
law method' of severing joint tenancies. Furtherrnore, it.is ‘clear that “encumbrance” and
“conveyance” are not synonymons_'for the purposes of this statute. Given the legislative history
and the plain meaning of encumbrarice, conveyances are excluded from the definition. ‘According

_to Black’s Law Dictionary, éncumbrance means: |

‘ encumbrance n. '(16c') A claim or liability that is attached to property or some other "

- right and that may lessen its value, such as a-lien or mortgage; any property right
that is not an' ownership interest. * An encumbrance cannot defeat the transfer of
possession, but it remains after ‘the property or right is transferred — Also -
spelled incumbrance. — encumber, vb ' :

" oor:

Encumbrance’ means a rlght other than an ownershlp 1nterest in real property The
term 1ncludes mortgages and other 11ens on real property :

Applying the law to the facts. of the' case at bar~results in a tenancy in common with
. "Williams and Jeffcoat each holding a one-half interest in'the suhj ect‘property'-. The subj ect property
was conveyed‘frorn_ Sandra P. Perki_ns, who held a joint surVivorship interest with Bradford Q.
_ Jeffcoat, Jr., to Vanessa'wrlliams_on November 16; 2015. This conveyance severed the ‘unity of :

time requirement with respect to the new tenancy, which in turn severed the joi_nt tenancy with

6 Black's Law Di'ctionarv (lOth ed..2014); encum_branc_e . '
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right of survivorship. The Supreme Court in Smith v. Cutler spells out exactly what language to
- include in the granting clause and habendum clause of 'a deed’t‘o create an indestructible tenancy
in common'
“[w]e hold that the use of the phrase “for and during their joint lives and upon the
death of either of them, then to the survivor of them” indicates an intention of the -
 parties to share a tenancy in common for life, with cross remainders for life, .with
~ remainder in fee to the ultimate survivor.” 366 S.C. at 551 623 S.E.2d at 647
Had Perklns and J effcoat chosen the above language then the conveyance by Perkms would have
- failed. Havmg opted 1nstead for Jomt tenancy w1th rlght of surv1vorsh1p, the parties 1mp11edly_ '

contemplated the fact that either party may sever the joint tenancy by conveyance-to a third party.

B. “Alabama Law permits a Conservator to Collect Hold and Retain property in
another state. - S

The Appellant argues that. Alabama Law does not permit a conservator to transfer property
| to herself without court approval Ala. Code § 26- 2A 152(d)(3) (1975) proscribes the disposal of
vreal property for cash or credit. .TheRespondent, by contrast, sought to protect a valuable asset of
Perkins’ estate by ‘c‘onveying it to herself as ﬁduciary. 4As ﬁduciary, ‘Williams owed a duty to-
manage the estate of 'her} ward with the skill of a “,prudent person dealing with the property of
another.” Ala. Code.§ 26-2A-145 ('19"75). Considering th‘e Wishes of her mother, the fact that her
mother had paid valuable conSideration for-her. interest in the subject property, the fact that her
mother named her.as pOWer of attorney, and the fact that as a cOnservator, she was required to
retain and protect the assetsjo:f her_mother an'd/or mother’s estate by’ la\y, Williams consulted with

legal counsel in Alabama and South. Car_olina in vorder to determine how to sever the joint tenancy. '
" This was not an act of “bad faith” or one of “self-dealing.” It was done in consultation with
professionals in both States in a manner that was‘ desi:gned to follow the law of both states.’ |

Without the conveyance, a valuable -asset of the estate would have been lost to the
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survivorship clause in the :July 1§ ‘-:2000 .deed 1n contradiction of W illiams duties_under Alabama
law. § 26-2A- 152(c)(1) prov1des that a conservator may act w1thout court authorization to:

Collect, hold, and retain assets of the estate 1nclud1ng land in another state and

stocks of private corporations, until determining that disposition of the assets

should be made, and the assets may be retained even though they include an asset

in which the conservator is personally 1nterested
Thus, it is appropriate and perm1s51ble for a conservator to hold‘ property in her own name in order
to determi_ne the ﬁnal disposition of said property. The statute manifestly provides for conservators
to ac.t in the veryvmanner that Williams did in this scenario., just as‘ her ward could have done had
she the mental capacity‘ to do 0. I’t is likewise impossible tor this statute to have any meaning ,
-with respect to land if it does not allow for conveyances such as thls one as it is futile to attempt a
transfer of property without a deed

Furthermore, the allegations. »that: V_Williams “;‘kidnapped?’- Perkins are spurious and
insensitive. Perkins had named her daughter, \lVilliarns," as her. poWe_r olf attomeyz and hér actions o
at all times werevdisclosed and were undertaken,under'the' supervision of the Probate Court of
AB'aldwinv County, Alabama. De_spite the purported affection J effcoat claims toward Perkins prior )
to her death, the fact remains that .'he was not her first choice for caregiver. or ﬁduciary,'and had |
absolutely no rights to Tact on behalf of Perldns to be informm of her s'tatus or othervvise. Williams
| on'the other hand accepting her appomted role d1d the best she could to care for her mother and
protect her assets. This required Willlams to move. her mother 1nto her own home which was the
reason for Perkins’ -move to' Alabama | |

CONCLUSION

Based on the forgomg arguments Vanessa Williams prays th1s honorable court deny

Bradford Jeffcoat s appeal and sustain the J une 28, 2018 Order of the Charleston County Master-



in-Equity. Vanessa Williams prays for such other and further relief as this Court deems just and
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