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FILED -

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON02] OCT 1 I, H) 9: 87FOR THE ELEVENTH JUDICIAL CIRCUIT
" WASAM.COMER.
CLERK GEESURE |
Darrell Burgess, SCDC #265544,,[)([}{(;’{'? Case No. 2020-CP-32-0090
) ;
Applicant, ;
V. ) FINAL ORDER OF DISMISSAL
- ;
State of South Carolina, )
)
Respondent. )

o

This matter comes before the Court by way of a post-conviction relief (PCR) action
commenced by Darrell Burgess (App]icant? on January 8, 2020.! The State (Respondent) made its
return on December 22, 2020, contending that this acﬁ'oh must be summarily dismissed based on

the expiration of the statute of limitations sct forth in 8.C. Code Ann. § 17-27-45(A) of the Uniform

Post-Conviction Procedure Act, it is successive to Applicant’s prior PCR actions; it is barred by
the doctrine of res judicata; it fail§ to a cognizable claim upon which relief can be granted;
and because continued litiga‘tion by _Applicant frustrates the need for finality of litigation.
Pursuant to this request, and after; reviewing the pleadings in this matter and all of the
records a@d thereto, this Court issued{a conditional order of dismissal filed January 7, 2021,
provisionally denying and dismissing this action. This Court gave Applicant twenty days from the
date of service to respond showing why the dismissat should not become final. The Applicant was

 served with the conditional order of dismissal on September 13, 2021.

! In its return, the State mdlcated it did not receive notice the application had been filed until July
8, 2020.
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On January 28, 2021, Applicant filed a response in opposition to the conditional order of
dismissal, raising claims of ineffective a;Lsistance of trial counsel, Post-Conviction Relief, and

ineffective assistance of PCR appellate counsel.

As discussed in the conditional order, Applicant’s contention he received ineffective

assistance of PCR counsel in his prior PCR action is not a cognizable claim for proceeding with
the merits of a successive application. Our Supreme Court has held that once a post-conviction
relief applicant obtains a complete adjudication on the merits of his original application, including
an appeal, he may not make successive applications based on ineffective assistance of post-
conviction relief counsel. See, e.g., dice v. {State, 305 S.C. 448, 409 S.E.2d 392 (1991).

Here, Applicant received a hearing in his first post-conviction relief action and timely
appealed to the South Carolina Supreme|Court, After careful consideration of the record and
review of the Applicant’s filing of. the pettion for writ of .certiorari and the State"s return to the
petition, the Supreme Court dismissed Applicant's appeal. Accordingly, Applicant was afforded a
complete adjudic#ﬁon on the merité of his original application for this cla1m

Under the doctrine of res judicata, a matter that has been wholly adjudicated by a

competent court is barred from further pursuit on any grounds that could have been raised in the
former action. Here, Applicant is alleging J.hat trial counsel was ineffective in properly preserving
issues for appellate review. This matter was raised and adjudicated in Applicant’s initial motion
for post-conviction relief, Applicant’s post-conviction relief appeal, and in Applicant’s federal
habeas corpus action. The Applicant’s petition for habeas corpus relief in federal court was
previously denied. Additionally, Applicant has litigated two previous PCR applications in the
ﬁircuit court. Because of the similarities in(the actions pursued in Applicant’s first PCR action and

petition for habeas corpus relief, this Court finds Applicant’s claims of ineffective assistance of
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trial counsel are barred by the doctrine of ref Judicata because they were or could have been raised
in Applicant’s previous state and federal proceedings.

Before the court will hold an evideFﬁary hearing, Applicant must establish a prima facie

| showing that he is entitled to relief. Welch v MacDougall, 246 S.C. 258, 143 S.E.2d 455 (1965);

Blandshaw v. State, 245 S.C. 385, 140 S.E.2d 784 (1965). Upon review of Applicant’s application,

this Court finds he has failed to state a co le claim upon which relief can be granted, and

therefore, he is not entitled to an evidentiaty hearing m this matter. Accordingly, this Court finds
an evidentiary hearing is not warranted. This Court finds no reason why the conditional order of
dismissal should not become final. '

This Court therefore reasserts its finding in the conditional order of dismissal that the
current PCR application must be dismissed because it was filed after the statute of limitations had
expired; it i§ successive to Applicaﬁt’s prior PCR actions;‘ it is barred by the doctrine of res
Judicata; Aﬁplicant failed to state a cognizable claim upon which relief can be granted; and because
continued litigation by Applicant frustrates the need for finality of litigation.

IT IS THEREFORE ORDERED)| that for the reasons set forth in the Court’s conditional
order of dismissal, the Application for post-conviction relief is heréby DENIED AND
DISMISSED WITH PREJUDICE.

This Court hereby advises Applicant he must file gnci serve a notice of appeal within thirty
days of the semce of this Order to secure appellate review. See Rule 203, SCACR. Applicam’s
attention is directed to Rule 243, SCACR] for the procedures following the filing and service of
the notice of appeal.

AND ITIS SO ORDERED
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Lexington, South Carolina

October _i, 2021

Walton J. McEgod, IV
Chief Admu%nve Judge

Eleventh Judicial Circuit
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