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IN THE COURT OF COMMON PLEAS

Respondent.

STATE OF SOUTH CAROLINA )
COUNTY OF.FLORENCE ) FOR THE TWELFTH JUDICIAL CIRCUIT
' )
)
Tamarquis Wingate,, #315016, ) 2018-CP-21-0638
- . )
Applicant )
) ‘
V. ) ORDER OF DISMISSAL
)
State of South Carolina, )
)
)
)

This matter comes before the Court by way of an application for post-conviction relief
(PCR) filed by Applicant, Tamarquis Wingate, on March 5, 2018. Respondent made its Return,
Motion for a More Definite Statement, and Partial Motion to Dismissl on June 6, 2018. An
evidéntiary heering into the jmatter was convened on Augﬁst 30, 2021 at the Florence County
' Courthouse.-Apﬁlicant was present at the hearing and represented by Jonathan D. Waller, Esquire.
’ Yasmeen E. Klein, Esqui_fe, of the South .Carolina Attemey | General’s Office represented/
Respondeht. Atthe he'ariﬁg, Applicant testified on his own behalf. ‘Respondent presented testimony
from Robert M. Dudek and Daniel T. Jordan, Esquires. Following a thorough review of the record
in its entirety, and the testimony and evidence presented at the evidentia.ry hearing, this Court finds
Applicant hes failed to meet his requisite burden of preof, denies‘ relief, and dismisses this
application with ﬁrejudice. ‘A | | o | |

PROCEDURAL HISTORY

The records before this Court establish Applicant is presently confined in the South
Carolina Department of Corrections. During the December 2014 term, the Florence County Grand

Jury indicted Applicant for two counts of first degree criminal sexual conduct with a minor (2014-
CERT'FIED: /—‘ T':ii IE COPY
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~ GS-21-1378). Daniel T. Jordan, Esquire (Trial Counsel), represented Applicant. Assistant Solicitor

David Richardson, Esquire, prosecuted the case. On December 9-10, 2014, Applicant proceeded

- to trial before the Honorable Donald B. Hocker and a jury. The jury found Applicant guilty as

indicted on both counts. Judge Hocker then sentenced Applicant to concurrent terms of twenty
years® imprisonment for each count.

Applicant filed a timely notice of appeal. On October, 23, 2015, Robert M. Dudek, Chief
Appellate Defender (Appellate Counsel), of the South Carolina Commission on Indigent Defense
perfected the appeal pursuant to Anders v. Califérnz’a, 386 U.S. 738 (1967). Applicant
subsequently filed multiple pro se responses. The South Carolina Couﬁ of Appeals affirmed
Applicant’s convictioﬁ on February 1, 2617. State v. Wz'ngqte, Op. No. 2017-UP-064 (S.C. Ct.
App. filed February 1, 2017). Applicant filed a petition for rehearing, which was cienied by order -
dated April 21, 2017. Applicant next filed a pro se petition for writ of certiorari in the Supreme
Court, which was dismissed by order dated May 31, 2017. The remittitur was returned to the circuit
court on July 26, 2017.

FACTS

In December of 2012, the Victim in this matter, along with his younger brother and sister,

were left in the care of Applicant after their mother was sentenced to serve ten months in the

Department of Corrections for a probation violation. (R. 39). Victim was fifteen years old at the

" time. Victim’s mother had arrariged for Applicant’s mother, who was the family’s next door

neighbor, to care for the children while Victim’s mother was incarcerated. (R. 52). However during
the ten months the mother was away, Applicant, not his mother, stayed in the family home with
the children. Applicant was on the sex-offender registry. Victim testified that during this time,

Applicant asked Victim to perform anal sex on him nearly every evening for ten months. (R. 65).
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Victim testified to the nature of the requests made by Appﬁcant, and testified his younger brother
had attempted to enter the room when these acts occurred, but that Applicant would yell at him to
go back to his room. (R. 67-68). Victim testified that Applicant threatened to harm him if Victim
told anyone about their relation,é. (R. 70). Once Victim’s mother was released from incarceration,
the family moved and Victim did not tell his mother what had happened because he was scared of
Applicant’s threat. (R. 71).

The next time Victim saw Applicant, he was sent to ask Applicanf’s wife for money to get
cigarettes for his mother. (R. 72). Victim did not know Applicant would be home, and Applicant
told Victim if Victim “didn’t say hi to him, [Victim] wasn’t getting the money.” (R. 72). Victilﬁ
was extremely upset and was crying when he got home and asked his mother not to send him to
Applicant’s wife’s house because Applicant was there. (R. 72). Victim’s mother asked Victim
what was w'rong,‘ and when Victim could not tell her, she told Victim to speak with his stepfather.
Victim then told his stepfather what happened between himself and Appliﬁant while his mother
was incarcerated. (R. 73). Victim’s stepfather told Victim’s mother they needed to call the police,
and then took Victim to the Pamplico Poiice Station where he told officers and individuals from
the Care House about the incidents with Applicant. (R. 74).

. ISSUES RAISED

Applicant timely commenced this post-conviction relief action on March 5, 201 8. In his
~ application for post—co'm}iction relief, Applicant alleges he is being held in custody ﬁiﬂawfully for
the following reasons:

1. Ineffective Assistance of Trial Counsel, in that:
a. He was denied effective assistance of counsel in violation of the Sixth
Amendment and the South Carolina constitution.
2. Ineffective Assistance of Appellate Counsel
a. Appellate Counsel filed an Anders brief despite “the aid and assistance
[Applicant] supplied through numerous correspondence, where he cited State
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v. Stokes on various occasions.’
3. Denial of Due Process and a Fair Tnal in that:

a. The trial court “issued erroneous jury instructions regardmg an alleged
victim’s testimony’ which worked to bolster the credibility of the State’s
witness.”

4. Newly Discovered Evidence

a. Counsel failed to object to “new indictment being upgraded to thlrd-degree.

CSC to first-degree CSC prior to trial.”

At the evidentiary hearing, PCR counsel for Applicant proceeded the allegations as pled in
his application.

SUMMARY OF RELEVANT TESTIMONY

Applicant’s testimony

At the evidentiary hearing, Applicant testified he was originally arrested and charged with
one céuﬁt of second degree criminal sexual conduct with a minor and one count of third degree
criminal sexual conduct with a minor. Applicant indicated both charges were true billed
indictments and during his arraignment Trial Counsel was appointed to represent him. Applicant
testified he was arrested in Augﬁst 0f 2014 and went to trial December 9, 2014. Applicant alleged
he only met Trial Counsel the day before trial, but had tried to send correspondence to Trial
Counsel in an attempt to foster a useful attorney-client relationship but was unsuccessful.
Applicant testified when he and Trial Counsel first met he was sitting in the jury booth. Applicant
testiﬁed ile believed he was in the courthouse because Investigator McKinsey told Applicant they
were 'ge"cting-r'eady for trial. Applicant testified he provi_déd the inyestigator with a list of witnesses
including numbers and addresses | to contact, and though;t the investigator was helping him.
Applicant ciaimed he learned the investigator did not contact the witnesses. Applicant testiﬁed he
and Trial Counsel went into a conference roorﬁ when Solicitor Richardson came in and told
Applic;mt if he did not plead guilty, the State would charge Applicant with first degree criminal
sexual conduct. Applicant testified he told the solicitor they could not do that, and looked to Trial
CERTE:‘FD: ATRUE COPY
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Counsel to repeat that the State could not charge him with first degree. Applicant testified the next
day — the first day of trial — he was facing first degree criminal sexual conduct.

Applicant indicated he and Trial Counsel discussed Applicant pleading guilty but alleged
Trial CoungeI never asked Applicant for his version of what happened. Applicant acknowledged
he received discovery some time prior to December 8, 2014. Applicant testified the discovery
included the allegations and forensic interviews of Victim and that he had questions because the
statements givén’ by Victim were different during the interviews and at trial, which he believed
was something Trial Couﬁsél should have pointed out. Applicant tesﬁﬁed this was an issue of
credibility and that Trial Counsel should have attacked the credibility of Victim-and his mother
because Applicant believed the only reason the family raised the allegations against him was
because Applicant was a registered sex offenaer. Applicant confirmed Victim was fifteen or
si;(teen at the time of trial. Applicant denied he and Trial Counsel discussed his constitutional-
rights including the right to remain silent or right to a jury trial. Applicant testified he was never

interviewed by law enforcement. Applicant indicated he gave the investigator the information he

wanted the public defender’s office to investigate. Applicant testified he and the Victim’s mother -

were friends when she Went to prison and she asked Applicant to watch her kids for the ten months
she was gone. He indicated there was a delay between her release and any reports, and that the
~ allegations came out against him approximately six months after he stopped watching the children. "

| Applicant alleged otiler men Wefé sirnilarly accuseci by Victim which Aﬁplicant claimshe
found out through discovery. Applicant testiﬁéd the physical discovery was delivered to him in
jail, but indicated he was not able to speak to Trial Counsel about' the other allegations. Applicant
stated he did not speak to Trial Counsel until December 8" because Trial Counsel wanted

Applicant to plead guilty. Applicant testified in the conference room Trial Counsel wanted
CERTIFIED: A TRUE COPY
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Applicant to take a plea deal of twelve years pursuant to Alford,' and Applicant told him it did not
make sense and that he did not want to plead guilty to something he did not do. Applicant testified
he and Trial Counsel did not speak about anything other than pleading guilty. Applicant alleged
Trial Counsel was not running the show during the interaction, Solicitor Richardson was because
he charged Applicant the next day. |

Applicant testified the next morning Trial Counsel asked Applicant for a list of who
Applicant wanted to testify at trial. Applicant indicated he gave Trial Counsel the same list of
witnesses he provided to the investigator after the jury was picked and already in the cburt room.
Applicant testified he realized he was indicted for first degree criminal sexual conduct during
opening statements but he did ﬁot know how the indictments had been enhanced. Applicant

| testified he learned about the case of State v. Stukes’ after he was -convicted and serving his
sentence. Applicant testified he believed God answered his prayers in the‘case and testified that
Stukes was different from his circumstance but the court determined the language in the jury charge
about not corroborating victim’s testimony was unconstitutional. Applicant claimed he wrote to
his appointed Appellate Counsel, sent a copy of the case to him, wrote the Attorney General’s
Office, and the clerk of court about the case.

Applicant testified he wrote and specifically asked Appellate Counsel to withdraw the
previously submitted Anders® brief and file a merits brief or supplement the merits brief to argue
Stuke& and credibility. Applicant t'estiﬁed he never received a reéponse from Appellate Counsel so
he asked the Court if he could supplement his appeal, which was granted. Api)iicant testified he

felt Trial Counsel failed to present personal information. Applicant claimed there were five other

! North Carolina v. Alford, 400 U.S. 25 (1970)
ﬁ:f Anders v. California, 386 U.S. 738 (1967) ,_
e ;@?é—b.js?ﬁée%, 476 S.C. 493, 787 S.B.2d 480 2016). [/
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allegations made by Victim which he found out about through contacts in the neighborhood.
Applicant testified he believes an adequate investigation by Trial Counsel would have uncovered
* these and revealed that the family was vindictive and chose to go after Applicant as a registered
sex offender. Applicant additionally lestiﬁed Trial Counsel knew the trial was about credibility
and Counsel should have noted the statements given by Victim were different.

On cross-examination, Applicant conﬁrmed Trial Counsel was appointed to represent him.
Applicant testified he was arrested in April of 2014, was taken to Clarendon County before he was
released in May, but did not make his initial appearance so the Court issued a bench warrant, wh1ch
caused Applicant to be re-arrested on in August of 2014. Applicant testified he never had a single
conversation with Trial Counsel between April and August. Applicant confirmed he received
discovery which included forensic intervlews, statements, interviews of another child, and a fifteen
year plea offer. Applicant claimed he asked the investigator to tell Trial Counsel to contact him,
- and asked another individual, Emily Crayton, to-speak to Trial Counsel. Applicant claimed he and
Trial Counsel never spoke of trial strategy or defenses. Applicant testified the first time they met
was in the conference room where Trial Counsel sat beck and. let the Solicitor “run the show.”
When asked to review the true billed indictment for first degree criminal sexual conduct, Applicant |
acknowledged the indictment was correct and the same one he received but not until after he was
in prison. Applicant acknowledged the date on the indictment showed it was true billed by the
grand jury on November 20, 2014, more than a week before December 8,2014 —the date he alleges
the Solicitor threatened to bring first degree charges against him. Applicant acknowledged that the
re-indictment had already happened at that time.

Applicant claimed he did not give Trial Counsel a list of potential witnesses when they met

the day before trial because the two had not talked about it, and Applicant did not ask Trial Counsel
f"ERT' TED: A“,ﬂ IE COPY . '
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if he had the list when they met. Applicant testified he had no alone time with Trial Counsel

because the solicitor walked in within a few minutes, and after the solicitor left, the meeting only

lasted an additional five minutes. Applicant testified at the meeting he told Trial Counsel he did

not want to plead. Applica.nt_ testified his instructions for strategy and defense at trial was to not
make any facial expressions or look at thé jury. Applicant could not recall receiving any other
instructions. Apﬁﬁcant testified he recalled reviewing the right to testify when the State rested its
case, and that Trial Counsel told Applicant he had caught the state in so many lies he did not
believe Applicant needed to testify. Applicant stated Trial Counsel told him the State had to prove
Applicant was guilty, Applicapt did not have to prove he was innocent.

Applicant indicated Trial Counsel did not cross examine every witness, and believes Trial
Counsel should have cross examined witness Dangefﬁeld who testified aBout the fact that
Applicant was a registered sex offender. Applicant claims this testimony was not stipulated to and
the judge only gave a jul;y instruction that it was stipulated to. Applicant acknowledged he was in
fact on the sex offender registry‘ at the time, and that Dangerfield’s testimony to that fact was
accurate. Applicant additionally acknowledged that the case of Stukes Was not decided at the time
of his trial, and that the jury charge at issue was valid law and proper. Applicant claimed that the
ruling in Stukes suggests that any attorney who did not object prior to Stukes was not competent in
their representation. Applicant alleged those criminal sexual conduct convictions were overturned,
and that the charge put the burden of proof on the defense. Applicant testified Appellate C‘I‘ounsel-
should have objected and aﬁpealed this issue. Applicant acknowledged there was no objection at
the time of trial, and the issué was not preserved for appeal. However, Applicant indicated he
believ.ed Appellate Counsel should have taken up the issue. Applicant testified he filed several pro ,
se briefs in his appeal. Applicant claimed the South Carolina Court of Appeals did not read his

CERTIFIED: ATRUE COPY
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briefs, so he argued Stukes again in his petition for rehearing which was also denied. Applicant
testified he then filed a petition for certiorari which was denied by the South Carolina Supreme
Court. Applicant testified his allegations are against everyone involved and believes he was denied
justice because he was a sex offender. Applicant testified he wanted Appellate Counsel to represent
him as if Aﬁplicant were paying Appellate Counsel as a ri.ch man.

Appellate Counsel’s testimony

Appellate Counsel testified he assigned the case to himself as the Chief Appellate Defender
at the South Carolina Office of Appellate Defense. Appellate Counsel testified his procedure for
working a case includes sending a letter to the client explaining the processes, ordering all exhibits
and preliminary hearing traﬁscripté from the trial court, then reading through the proceeding
transcript taking notes of witness testimony and marking all objectioris and motions made.
Appellate Couﬁsel testified he then reviews all preserved issues to see which are meritorious and
does further research which sometimes involves speaking to other attorneys within the office.
Appellate Counsel testified clients can call him collect. Appellate Counsel testified the office is
given sixty days to file the initial brief of respondent, and in this case he submitted six extensions.
: Ai)pellate Counsel testiﬁed if a particular case is relevant, the procedure is to-write a letter and file
it to bring the case to the Court’s attention.

Appellate Counsel testified he filed an Anders brief in Applicant’s mater because there |
were no meritorious issues for appeal. Appellate Coﬁnsel testified the matter of Stukes was not
decided until after Applicant’s trial, and so the jury charge was valid at the time it was given.
Appellate Counsel testified l;u's <.)fﬁce.had pushed the Stukes issue in the past, and he was very
familiar with the argument against the jury instruction and the state trend to get rid of the jury

instructions which commented on the quality of evidence which were indicative of guilt. Appellate
CEHT'Fan ATAUE COPY '
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Counsel testified his office had lost on the issue numerous times, which was often the case.
Appellate Counsel indicated in Applicant’s case, there were no meritorious issues and additionally
" that the corroboration jury charge had not been preserved because the instruction was not objected
to. Appellate Counsel testified he knew it was not preserved which is vrhy he did not brief the
issue. Appellate Counsel indicated South Carolina has very strict error preservation rules, and
technically while an attorney could brief an issue net preserved and hope the Court would take it
up, he was only aware of the Court doing so a handful of times. Appellate Counsel testified briefing
a non-preserved issue in this case would have been a waste of time. Appellate Counsel testified
the procedure of an Anders brief has the attorney brief the best issue they can, which signals to the
reviewing Court that as an officer of court, the attorney does not find merit in the appeal.
On cross-examination, Appellate Counsel testified he had been at the Office of Appellate
Defense for thirty orie years, and in the role of Chief Appellate Defender for five to six years at
‘the time he represented Applicant. Appellate Counsel testified in his professional opinion he
briefed the strongest issue he could and plit the best spin on the curative instruction he could have.
.Appellate Counsel indicated if the Court did not find his brief sufficient, they could deny his
request to be relieved as counsel or send the brief back to be re-briefed on the same issue or briefed
on a different issue the Court noticed. Appellate Counsel testified that did not happen in this case.
Appellate Counsel testified he could not recall whether he ever had a client ask him to withdraw
an Anders brief. |
Trial Counsel’s testimony
Trial Counsel testified he was employed full time for the public defender’s office, but
works reduced hours to allew him to take on private defense cases. Trial Counsel testified he was
appointed to represent Applicant through his work at the public defender’s office. Trial Counsel
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indicated he received the file for Applicant’s case when he first met with Applicant in September
of 2014 at General Sessions court in the “old courthouse.” Trial Counsel indicated the set up
allowed him to move Applicant from the jury box to a conference room, where he reviewed the
discovery with Applicant. Trial Counsel testified when‘he first received discovery, it did not
include the full forensic interviews or statements from Victim. Trial Counsel testified he was given
as much time as necessary to meet with defendants, and that he was aware after he met with
Applicant that Investigator McKinsey met with Applicant and was given Applicant’s list of
witnesses. Trial Counsel testified he was not sure the exact date Applicant was arrested, but
September 16, 2014 was the first day 'frial Counsel met with Applicant. Trial Counsel indicated
he reached out to the soli(-:itor’s office for the missing discovery materials, which he ultimately
received. Trial Counsel additionally testiﬁeq related to Applicant’s claim of his failure to
investigate, that Trial Counsel did in fact call the individuals Applicant asked them to, including
Applicant’s wife, the superintendent of school, the mother of Victim, and various other individuals.
Trial Counsel testified he was aware Applicant believed a similar accusation had been made
againét otherv men by the family previously.

Trial Counsel testified Applicant’s indictments changed frc;m second and third degree
criminal sexual conduct to two first degree charges because Applicant had a prior conviction and
was on the sex offender registry. Trial Counsel stated he and Applicant discussed the charge

- changes five to six times before trial. Trial Cbunsel,admitted Applicant’s ’_cesﬁmony about Solicitor
Richardson having a conversation did happen, but that Solicitor Richardson told Applicant he
would allow Applicant to plead guilty to the original second and third indictments, otherwise
Applicant would have to proceed to trial on the first degree charges. Trial Counsel testified

Applicant was very aware of the two first degree charges.
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Trial Counsel testified Applicant always wanted a trial and he and Applicant spoice about
how the fact Applicant was on the sex offender registry would be part of the elements required for
first degree criminal sexual conduct. Trial Counsel testified he spoke to the solicitor about the facts
and circumstances of how Applicant got on the sex offender registry and wanted to exclude that
information from the record. Trial Counsel indicated the trial strategy was to make Applicant look
better than Victim and Victim’s mother. Trial Counsel testified they wanted to get ahead of the
sex offendef issue by making the jury aware of it before it could be used against Applicant. Trial
Counsel indicated there was no specific strategic reasén for not filing a motion to suppress or
motion in limine to keep the facts and circumstances out of the trial. Trial Counsel testified the
parties were provided the jury charges five minutes before the Court read the instructions and that
the particular charges had been read in many of his cases befofe. Trial Counsel acknowledged he
" had been to public defender’s conferences before and had heard Appellate Counsel speak.

Trial Counsel testified he recelved the first degree indictments November 21, 2014, after
they were returned by the grand jury on November 20, 2014. Trial Counsel reiterated the strategy
was to be up front with the jury about‘ Applicant’s status on the sex offender registry because
Applicant will admit when he has done something wrong and in this case, maintained his
innocence. Trial Counsel testified he did ﬁot move to strike statements made by Victim at trial
because the facts and circumstances that led to Applicant being on the registry involved é similar

circumstance to the alleged crime, and he did not want to bring attention to those facts and have.
the jury focus on the simila;ities since there were other ways to gnd up on the sex offendef registry
‘than criminal sexual conduct with a minor. Trial Counsel additionally testified he did not object to
te;stimony from Victim’s mother as hearsay because both the referenced police office and

Applicant were available to testify.
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On cross-examination, Trial Counsel testified at the time he represented Applicant, he had
been practicing for eleven years exclusively in criminal law. Trial Counsel testified he and
Applicant met at least five or six times prior to trial and spent the majority of their time togethér
reviewing discovery, talking about the individuals Applicant wanted Trial Counsel to contact, and
discussing Plea negotiations. Trial Counsel testified these meetings were all in person and most
took place in the courthouse. Trial Counsel testified Investigator McKinsey covers the paft time
public defenders. Trial Counsel acknowledged he was present for Applicant’s testimony during
the PCR hearing and refuted that the testimony reflected his representation of Applicant. Trial
Counsel indicated he and Applicant discussed the crime and eleménts of the offense, and indicated
Applipant seemed inclined to go trial. Trial Counsel stated he and Applicant reviewed the list of
witnesses, reviewed the minimum and maximum time he was facing, collateral consequences
including sexually violent predator issues and the existing plea offer of fifteen years concurrent.
Tﬁal Counsel testified he and Applicant discussed Applicant’s constitutional rights including the
right to a jury trial, remain silent, and confront the witnesses against h1m

Trial Counsel reiterated the trial strategy was to present Applicant as a person who made a
mistake in the past, admitted it, and paid the price but that it should not be held against Applicant
now that other people are making allegations. Trial Counsel testified he believes the jury got the
outcome wrong and stated he portrayed Applicant as honest and forthright and Victim and his
family as lying and vindictive. Trial Counéel testified he looked into an alibi for Applicant and
spoke to Appli(;ant’s mother and gréndmother but noy person could say Applicant was with them
the entire evening. Trial Counsel testified every pers-on he spoke to was in agreement that

Applicant was with the children.
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Tﬁal Counsel testified he and Applicant discussed the right to testify and the strategy of
trying to control how much of his‘prior conviction would get out. Trial Counsel indicated they did
not have any fact witnesses and could only put up character witnesses which would have opened
the door for the State to discuss his prior conviction in greater depth. Regarding the jury charge
Trial Counsel stated the specific charge was presented in other caées of his and was extremely
common practice. Trial Counsel teétiﬁed he did not object to the charge at the time of trial because
it was a lawful and valid jury charge, and he had cross examined the witnesses thoroughiy. Trial
Counsel indicated the judge reiterated the bufden of proof on the state several times and felt, as a
whole, the jury charge was a non-issue. On re-direct Trial Counsel testified he could4n-0t recall
with specific certaintf how the parties stipulated to the admitted element of Applicant béing on
the sex offender registry. .

' FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has reviewed the record in its entirety and has heard the t@stimony at the post-
conviction relief hearing. This Court further had the opportunity to obséwe the witnesses at the
évidentialjy hearing and evaluate their credibility, and the Court has weighed their testimony
accordingly m its discussion below. This Court finds the corﬁbined record of the trial transcript
and the testimony and evidence presented at the evidentiary hearing establishes Applicant received
effective assistance of counsel. Accordingly, this Court denies relief and dismisées this application
with prejpdice. Set forth below are the relevant findings of facts and conclusions of laW as required

by section 17-27-80 of the South Carolina Code.

Ineffective Assistance of Trial Counsel
Applicant alleges that he received ineffective assistance of counsel. In a post-conviction

relief action, the applicant has the burden of proving the allegations in the application. Rule
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71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Applicant, like all other

defendants, has a right to the assistance of effective counsel as provided by the Sixth Amendment

to the United States Constitution. U.S. Const. amend. VI, Strickland v. Washington, 466 U.S. 668
(1984); Lomax v. State, 379 S.C. 93, 665 S.E.2d 164 (2008). Applicant has the burden of proving
the allegations in his PCR action, and when alleging counsel was constitutionally ineffective, he
must prove that “counsel’s conduct so undermined the proper functioning of the adversarial
process that it cannot be relied upon as having produced a just result.” Strickland, 466 U.S. at 686.

In evaluating allegations of ineffective assistance of counsel, the reviewing court applies
the two-pronged test outlined in Strickland, 466 U.S. 668. First, Applicant must prove counsel’s
" performance was deficient. Id.; Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d 624, 625 (1989).
Undg:r this prong, the court measures an attorney’s perférmance by its “reasonableness under
prevailing professionai norms.” Cherry, 300 S.C. at 117, 386 S.i3.2d at 625 (quoting Strickland,
466 U.S. at 690). The proper measure of performance is whether the attorney provided
representation within the range of competence required in criminal cases. Butler v. State, 286 S.C.

441, 442, 334 S.E.2d 813, 814 (1985). “Counsel is strongly presumed to have rendered adequate
assistance and made all significant decisions in the exercise of reasonable professional judgment.”
Id (citing Strickland, 466 U.S. at 690). Applicant must overcome this presumption to receive
relief. Cherry, 300 S.C. at 118, 386 S.E.2d ét 625.

Second, cofms_el’s deficient performance must have prejudiced Applicant such that “there
is a reasonable probability that, but for counsel’s unproféssional errors,—the result of the proceeding
would have been different.” Id. The standards do not establish mechanical rules; the ultimate focus
of inquiry must be on the fundamental fairness of the proceeding whose result is be_ing challenged.

A court need not first determine whether counsel’s performance was deficient before examining
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the prejudice suffered by the defendant as a result of the alleged deficiencies. .If it is easier to
dispose of an ineffectiveness claim on thé ground of lack of sufficient prejudice, that course should
be followed. Strickland, 466 U.S. 668.

Moreover, Strickland does not require a finding of ineffectiveness merely for deviation
from a rigid rule of representation. Rather, Strickland requires an applicant to prove “counsel made
errors so serious that counsel was not functioning as the ‘counsel’ guaranteed the defendant by the
Sixth Amendment.” Id. at 697. The function of the PCR court is to determine if “in light of all the
circumstances, the identified acts or omissions were outside the wide range of professional
competent assistance” required of a criminal defense attorney.” Id. at 690. Although courts may
not indulge “post hoc rationélization” for counsel’s \decisio_n—making that contradicts the available
evidence of counsel’s actions, Wiggins v. Smith, 539 U.S. 510, 526-527 (2003), neither may they
insist counsel confirm every aspect of the strategic basié for acﬁons. There is a “strong
presumption” counsel’s attention to certain issues to the exclusion of others reflects tactics rather‘
" than “sheer neglect.” Yarborough v. Gentry, 540 U. S. 1, 8 (2003). -

With respect to prejudice, an applicant must demonstrate “a reasonable probability that,
but for counsel’s unp;ofessional errors, the result of the proceeding would have been different. A
reasonable probability is a probability sufficient to undermine confidence in the outcome.”
Strickland, 466 U.S. at 694. It is not enough “to show that the errors had some conceivable effect
on fhe outcome of the proceeding.” Id. at 693. Co'l.msel"serro'rs must be “so serious as to deprive
the defendant of a fair trial, a trial whose result is reliable.” Id. at 687. Harrington v. Richter, 56~2
U.S. 86 (2011). “Surmounting Strickland’s high bar is never an easy task.” Padilla v. Kentucky,

559 U.S. 356, 371 (2010). An ineffective assistance of counsel claim can function as a way to

escape rules of waiver and forfeiture and raise issues not presented at trial, and so the Strickland
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standard must be applied with sérupulous care, lest “intrusive post-trial inquiry” threaten the

integrity of the very adversarial process the right to counsel is meant to serve. Strickland, 466 U.S.

at 689—690. Even under de novo review, the sfandard for judging counsel’s representation is a most

deferential one. Unlike a later reviewing court, the attorney observed the relevant proceediﬁgs,

knew of matérials outside the record,'gmd interacted with the client, opposing counsel, and the

judge. It is “all too tempting” to “second-guess counsel’s assistance after conviction or adverse

‘sentence.” Id. at 689; see also Bell v. Cone, 535 U. S. 685, 702 (2002); Lockhart v. Fretwell, 506

U. S. 364, 372 (1993). The question is whether an attorney’s representation amounted to-
incompetence under “prevailing professional norms,” not whether it deviated from best practices

or most common custom. Strickland, 466 U.S at 690.

In assessing prejudice under Strickland, the question is not whether a court can be certain
éounsel’s performance had no effect on the outcome or whether it is possible a reasonable doubt
might have been established if counsel acted differently. Wong v. Belmontes, 558 U.S. 15 (2009);
Strickland, 466 U.S. at 693. Instead, Strickland asks whether it is “reasonably likely” the result
would have been different. /d. at 696. This does not require a showing tﬁat counsel’s actions “more
likely than not altered the outcome,” but the difference between Strickland’s prejudice standard
and a more-probable-than-not standard is slight and matters “only in the rarest case.” Id. at 693,
697. The likelihood of a different result must be substantial, not just conceivable. /d. at 693.

| “In determining whether the apﬁlic’:ant has proven prejudice, the PCR court should consider:
the specific hﬁpact co@sel’s error had on the outcome of the trial.” Smalls v. State, 422 S.C. 174,
188, 810 S.E.2d 836, 843 (2018) (citing Sz;ickland, 466 U.S. at 695-96 (explaining the court must

analyzé how individual errors of counsel affect the important factual findings in a particular case)).
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This Court finds Apblicant has fajled- to meet his burden of préving he is entitled to post-
coﬂviction relief on his allegation of ineffective assistance of counsel. Applicant’s testimony
regarding Trial Counsel’s representation is found to be wholly not credible. Applicant claimed he
met with Trial Counsel only once before trial, and the meeting lasted approximately ﬁve; minutes.
This Court finds Applicant’s testimony that he neve‘r discussed the facts of the‘ case, elements of
the crime, or trial strategy or defenses with Trial Counsel to be not' credible. By contrast, this Court
finds Trial Counsel’s refute of lApplicant’s characterization of his representation to be credible.
Trial Counsel credibly testified he mef with Applicant for the first time September 16, 2014, at the
courthouse, and that he and Applicant m'et- in person approximately five or six additional times |
prior to trial. Trial Counsel additionally credibly testified he re\.fiewed the available discovery with
 Applicant, pursued leads and called potential witnesses Applicanf provided, and conducted his

own investigation into possible strategies and defensés for Applicant includiné investigating the
other possible accusations made by the Victim’s family, and looking into an alibi defense.

Trial Counsel credibly testified his strategy was to get ahead of any prejudicial affect
Applicant’s pﬁor record would have on Applicant’s credibili;cy, and to present Applicant as
forthright and honest in contrast to the Victim’s family. Trial Counsel additionally articulated a
valid strategy for not objecting to statements méide at trial regarding Applicant’s prior sex offense,
specifically, that the facts of that case were similar in nature to the trial charges, and Trial Counsel

did not want the jury to focus on the facts ds potentially prejudicial information. This Court also
finds credible Trial Counsel’s testirﬁony tilat he did not object to other statements as hearsay
because the parties were present and available to testify.

Further, this Court finds Trial Counsel’s testimony he ‘reviewed the change of the charges
from second and third degree to first degree several times with Applicant to be credible.
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Applicant’s testimony that he was not aware he was facing first degree charges until the morning '

of trial, and that he only heard about the first degree charge when the Solicitor threatened him the
day before trial, is wholly not credible. The first degree indictments were returned by the grand
jury November 20, 2014, and Trial Counsel credibly testified he received a copy the very next day
and discussed the changé with Applicant. This Court additionally finds Trial Counsel’s testimony
that he did not object to the jury instruction regarding witness testimony corroboration because it
was valid law at the time of the trial to be credible. The record reflects that the matter of Stukes
was not decided until 2016, two years after Applicant’s trial. =

Trial Counsel credibly testified he saw no. reason to object to the iﬁstruétion as it was the
correct law at the time, and the instruction had been read in several of his other cases. This Court
is not swayed by Applicant’s asserti(')nlthat any éttomey who failed to object to the instruction
prior to the decision in.Stukes was intrinsically ineffective. “This Court has never required an

attorney to anticipate or discover changes in the law, or facts which did not exist, at the time of the

-trial.” Thornes v. State, 310 S.C. 306, 309-10, 426 S.E.2d 764, 765 (1993). Thus, Trial Counsel

cannot be deemed ineffective for failing to be clairvoyant. This Court finds Applicaﬁt has failed
in his burden to prove deficiency on the part of Trial Counsel, and any prejudice therefrom.
Therefore, for the»reasons stated above, the Court denies relief and dismisses the allegations with
prejudice.

ineffective Assistance of Appellate Counsel

Similarly, a defendant is constitutionally entitled to effective assistance of appellate
counsel. Evitts v. Lucey, 469 U.S. 387, 396-97 (1985) (citing Douglas v. California, 372 U.S. 353

(1963)). “However, appellate counsel is not required to raise every non-frivolous issue that is

- presented by the record.” Thrift v. State, 302 S.C. 535, 539, 397 S.E.2d 523, 526 (1990). Rather,
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appellate counsel has a professional duty to choose among potential issues according to their merit.

Jones v. Barnes, 463 U.S. 745, 752-53 (1983). Wher¢ the strategic decision to exclude certain
issues on appeal is based on reasonabie professional judgment, the failure to appeal all trial errors
is not ineffe;:tive aésista_nce of counsel. Tisdale v. State, 357 S.C. 474, 476. 594 S.E.2d 166, 167 |
(2004) (quoting Jone;s v. Barnes, 463 U.S. 745, 754 (1983)(“For judges to second-guess reasonaﬁle
professional judgments and impose on . . . counsel a duty to raise every ‘colorable’ claim suggested
by a client would disserve the very goal of vigorous and effective advocacy . . . .”)).

Qenerally, in a'nalyziﬁg a claim of ineffective assistance of appellaté counsel, the courts
apply the Sﬁickland test just as they would when analyzing a .claim of ineffective assi‘stance of
trial _counsel. Bennett v. State, 383 S.C. 303, 309, 680' S.E.2d 273, 276 (2009). When a claim of
inéffec-:tive assistance éf counsel is based upon failure to raise viable issues, the pfésumption of
effective assistance of couﬁsel will be overcome only when thé ;lle,gea ignored issues ;are clea%ly
stronger than those actually raiséd on appeal. S’mith v. Robbins, 528 U.S. 259, 288 (2000) (citing
Gray v. Greer, 800 F.2d 644, 646 (7th Cir. 1986)).

This Court finds VApplic'ant has additiohally failed in his burden to prdve ineffgctive
assistance of AppeHate Couﬁsel. Appellate Counsel is not ineffective for failing to brief an iésue
that was not preserved for appellate review. As s;tated previously, the mattér of Stukes was not
decidc;d until two years after Applicanf’s trial. This Court has found Trial Coﬁnsel was not
ineffective for failing to obj ect to something that was valid law at the time: Appellate Cou‘nsél has
no duty ;to rafse every colorable issue on appeal, aﬁd is certainly not expected to raise issues not
properly preserved. Appellate Counsel credibly testified to his process for feviewing a case, andﬂ
testified he briefed the mos.t meritorious issue he could. Appellate Counsel testified he worked. in

the Office of Appellate Defense for thirty one years, and credibly testified that briefing an issue
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not preserved for appeal would have been a waste of time. Aﬁplicant’s testimony that had
Appellate Counsel withdrawn his Anders brief and argued Stukes, Appﬁcant would have prevailed
on appeal is without merit. Moreover, Applicant filed several pro sé briefs and petitions for
rehearing arguing the Stukes issue for the Court, and was ul;rimately unsuccessful. Applicant has
failed to prove deficiency on the part of Appellate Counsel and any prejudice therefrom. Therefore,

for the reasons stated above, the Court denies relief and dismisses the allegations with prejudice.
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‘CONCLUSION

Based on all the foregoing, this Court finds and conclgdes Applicant has not established
any constitutional violations or deprivations that would require this Céurt to graﬁt relief. The Court
finds Trial Counsel and Appellate Counsel’s represenfatiori was neither deficient nor prejudicial.

* Therefore, this applicatioh for post-conviction relief must be denied and disrrﬁssed with prejudice

The Court notes Applicant must file and serve a notice of appeal within thirty ddys from

PCR counsel’s receipt of written notice of entry of judémént fo secure the appropriate appellate

review pursuant fo Rule 203, SCACR. Applicant has a right to appellate counsel’s assistance in

seeking review of Vthe denial of PCR. Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (‘1 991). Rule
71.1(g), SéRCP, provides that if Applicant‘ wishes to se;ek appellate review, PCR counsel must

serve and file a notice of appeal oﬁ Applicant’s behalf. Applicant is directed to Rule 243, SCACR,

~ for appropriafe procedures for appeal.
IT IS THEREFORE ORDERED:

1. Post-conviction relief is denied and the application for post-

. conviction relief be dismissed with prejudice; and

2. Applicant be remanded to the custody of the State.
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