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1.Did *al Covnsel rendes WNeffective assistance of Counsel

\Qis‘g\'\e.nJr 9ot Without Consent dahis Aosing afrapmant which v olated Sixth and
Footieenth Amendments cionts of United Stetes Gonstituion ?

when he pracise admissivas

) The ApPlicant Contends thet his Covngel's admission of his quilt wn
n A

> C\oSing o Aument Constituted ineffe iy

Thout Conge s
Sikth

e assiStance of Coungel in violetion of
and Foutreenth Amendments rights of United States Congtitution 4o g faic Hrial. See
Transceiey of Record (Yaia)) 05 Aol \nes 2 35, po. 262 ,1ines G-, 03 -R05,1i0es 32 25 and

-0k \ines V-1,
Q. Fhe Shate has o Mo Bocden of oot in a Criom nal
A2 Caseysoth as Yhis, YJou heard e Sore feq sonable dovbt,”

They
4% hove Yo Prove theic Case

beyend o feasonable dovbtwhich
A4 Means tha Yheve. Can be No doubt about Freddie Gardper's
25 oo\,

b Ladies and Gentlemen Ahece oce Yheee chovces in
T his Case I eithes freddie Gardner 1s ouil 4y of murdery he is
& 50N of voiatary Manslavahter s or he is innocent bY Teason
A of seif- ée& ense.
A3 Lodies and Gentlemen 311 15 a very A coly — — vexy
A3 AHFCOVY Case . Mo one s 30103y 1o bring back Mr. wylie,bot
A they've ast My Gardoer heve -and +he\/‘ve_ 9ot him charged with
45 a4 Cime. 0nd T 18 Yoot Job Yo decide whot jif anything , Mr.
! Gordees s quilty of .
2 kadies and Gentlemen ;L Contendyas I view the

3 evidence indhis Case 1% 15 not murdes, Ladies and Genﬂemcn)‘

B 0ot Seme ogand Plan Ahat Freddie Gardner had +o kil MruNie

5 Ahot evening o They didal+ v ng, anyody o state that he had

b Yo\d Som?_\):dﬁ refore he et s hovse Yot night he was Sofng
T 1o 9o 60t and Kl Me. wylie.

See Wiley V. Sowders 64 £.ad 644 (lag))

52 8.cX.55,77L.€4.15¢ (4 3205 the. Siwth Amendoent of Yhe. Dnited States, Constitotion

has bee’r_‘w Construed Yo tequire Yot o cxivinal defendant be aStorded effective assistance of
Gounsel, As Yhe Supreme Couct Nored

N McMann v. Richardson, 397 v.5."759,90 5, ¢4, 149,
A5 L. 842 65 C1qM0), Counsel's Pecs

ofmance Must e CLoithin the Tange of Competance
demanded of attrorneys in criminal Cases s Td 501 T71,90 Soct o 14Uy,

s Since powel) V. Alabama , 487 U. 5.495,



Ta his opinton in Reasiey v, Uoited States, 4al F.ad ¢ 87 (et cie.1979) Judge Celebrezze
Chronicied Fre history of law of Ineffective Covngel with this cicevit. Theop
O

oo fecounts
Yhe early “see-Saw betueen a ‘teasonably effective qssistance of Counsel > standard Tpni-
a R

+e§ States v. Johnston, 318 F.ad 383 (Gtheir 1463 24 and a “favce and mackery? est Lo'rmall-
@Y V- Uricted Statres, 85 F.ad 133 (Gth i 1961) 1. Beasley, sueraat 695, Beasley resotved

. \ o ) ‘ o N [

this Nlucroation by adoeting 4 Srandard more Probing and more ob:\ed\ve “}'{han the farce
Gnd mockery Standard, Beasiey held the STyth Amendment +o requite that [4Jefense co-

Lngel MUST Pecform at \east as wellag a \awyer With Ofdinary Fraining and siill in Fhe

. - N : Ve d
covinal Yaw and MusY Consch ent OLSlY Protect s Client's interest

sundeflected by Con-
S'\&Tcr\:\oﬂS:)’,Ic\o)q‘\' k.

“The Peasiey standard of effective Covnsel incorporates Severa\ woell
of law, The fRavItement hat Covnge) be. eSSective LS not a fe solt ~oxcie
Sel s

fequired 4o ke Competrent, byt Not+ necessarily victorious, The Measure of Competence
'S thatr of the. ordinary prackiticner in the heat of *ial. Coonsel's e$feckive ASSistance

- Settled principle
nred Standard .Coun-
S Not Yo pe :;\'udq,eé from hind sight, IA-, at GacG. Ercor-§ree fepresentation s No+
(eauiced. Cacker V. Noeth Coxo\'mq) 391 v.5.19 ©)q05-c+ 145%,25 1. Ed. 24 185 C19ne).

Any Aain alleging Counsel's ineffeckive tria) performance requires the Courtto
Mediote betuseen the fondamental duve Process rights of the accuse

fweyure his Case. T4 18 not the Porpese of this coort 4o Second —

Ve ss Lounsel's Jodament and Trial sirateqy. As Justice Harlan aSSerted in his Con-
Coting cointon n Ahis Case ot Brookhary v. Janis, B4 0.5 By Bl St
o h-Ed.ad 24 (\acey

(«

d and +he. Need of
de:?enge Counsel to st

1245, 124,

+ -+ - O lawyer may Proferly make he tuctico) derermination of hows o Yo
atcial oven 10 the face of hig c\ient's MNeomerehension o even Pt disapproval >

. . . «r:
Tl The Sith Amendment of the Lrtked Srates Constitution quarantees that “fin7

all Criminal Prosecotions,the accused Shall endoy the Fight. . . to have the Assisy anee
of Covnse) Lo Wis defence )



The Welfate of the ient,our adversarial System and orderly Judicial procedure rea-
Uite thet an afttorney chart his coutse of WWrigation free from ndue nter vention, It is
AXiomatic that no oo lavsyers Would ever Ary +he Same case 1n etactly the Same. Manner,_

The Court 1S Paerricolarly Sensitive Yo Coonsels need +o fi eely Structore his own arqu-
ment on W¢ clients hehols.

No¥uodn st anding Yhe Sireng polley favoering oxtorney avtonemy,ethical

yPro-
fessional and Con srirorional Princh ples establish \imits Yo Counsel's Control pver o

Ciminal Case.CanonT(EC T-24 ) of Ahe Code of frofessional Respsnsibility of the

. » . . - i
Roecican Dar Assodiation Provides »

" The. exoression by a \awoyer of his fersonal ofinion as 4o the justness of o cavse,
GS Yothe credibi\ity of o witness;as Yo the Colpability of a civil \l‘*\acm* ot aS+to

he guilror innocence of an actosed (s Mot a proper subyect for argument to the
Ies of Sack

The decision Yo Plead C(au\\*\)”of “hot 3-\>f\\—\\|”{s &’éec‘\sf\fm feserved Solely for
the occused based on his intelligent and votuntary choice. Poykim V. Alabama 245
U.5.238, 89 S.ch 1709, 33 1.8, 2 274 Qa)d. The defendant's deci sion to Plead guilty
Cannot be presumed from the plea it sel§ in the contert of an otherwise silent recond.
Instead;the eial Court must make an on the tecord W0quicy of the de

fendany to '\05\)\-@
tho¥ Phe deSendant's Plea\s voluntary and 0¥ \Vaent. Td jat 443- a44 y8AS5-cHar 1712 -1N13.

Similarly,an attormey May Not admit his o\l ent's got it which is Contrary to

his c\ients
Ear\ex enteced R\ea oF “not 9ui i baless the defendant unequivecally understands the Con-

Sequences o Yhe o dmiss on. Brookhary v. Sants ,Sopra , Covnsel may believe 14 tactically

Wise Yo skipulate 4o o Particolar element of a charge of +o iSSves of proof. Houwsever; an
artorney May net o Polate +o

Facts whidh amouvnt 4o the “Foncriona) equivalentof q
aui iy Plea.United giates V. Browsn, 42% F.2d Voo € Doc. cie- 197707 Coxl v. Hutto ;529 £ 2d

349 (th e 17935 Achtien v. Dowd 117 F.3d 999 (Hh cir. 1949)).

Appeliee f\ies on Meadsis S V. Common wealth yky -y 550 $.w.ad 5i1 1977 for

+he Proposiion Ahat in Kentucky an appeal to the Jory's Mmecey accompanied by a Con-
Cession of oty is o Permiosi b

le Arial Factic. That 15 NoY o correcy reading of ™mead-
OW\Su MQQ dou}l'.s CO\)(\SQ\).:In Q\Db'\ﬂﬁ argu"'\’\e’n—t‘i SQ"d)C(’I —\'\'\‘lﬂk\\e (E\E.SQYVQ.S P\)n(bh an_‘ 3)
The Goort held Ahis 3id nok Constitore a Plea of quilty,but instead was o €eloy 2 The
Cout went on fo sav’

“The action of Yrial Counsel in this particolar instance may have amovnted Fo ¢
Fackical redreat Yoot Certain\yi+ A QoY sucrendes the cavse VT4, ;o S1a.



\'\e\“e, howeves, the admissions of wiley's Covasel constitvoted a Suctender &% Yhe Sword

Tn feopie V. Corver, 41 TLL. App- 34 435, 354 V- E- 2d 483 (1976, the Appellate Court of
TWinois analyzed oFackoaland legal Sitvation Similar fo the case at bar, Tn Carter, the,
deferdant was Aharaed with armed robbery. The vicim Festitied thot after Hhe defend-
ant \ost s Money na Avce 3qme_;,\\e_ ()u'\\zc\ a qion and S‘\"a'\'QA Fhat “\'\\\'S was o S’\'{C\'VUP.
The defendant ook the Stand and denied vobbing the Vickim or Yaking o qun to the
apPactmeny, Defense (’_Ovr\Se\3c\\)\"\n3 C\;DS‘\YW‘j qvg'ome\'ﬂ',no‘\ only stated that his client
Wwas not very Briliant in doing Lohot he did out specifically declined o discuss +he.
Fachoal disceepancy concerning twhether the defendant was armed. Revers{ng +the

defendantls conviction on the groonds the defendant was denfed effective assistance
of Covnse! by defense counsels C\os}nq) argumenty the coort Stated
«

Th the nstant case,we believe defendant was denied the effective assistance of

Counsel. Counsel's closing argument 1sthe Mmost Notable incident that leads vs +o
IS Comclusion. A defendant's C\osing argoment fermits an answer to the State on the

lawo andhe. facts and a Presentation of the defense theory. . - Here, counsels osing
argument net only failed to ferform Ahis funetion, but was tantamosunt o an admi-
Ssion of WS client's auilt, . . Covase) abdicated his clientls position. . - Such failures
Cannst be overlooked as mere excocs 10 dudgment ordrial stratesy Y (Cikation omid-
fedjemphasis added . ) Td.,at 48 5.

Also,\n Commoniweain V- Lane,? %2 A-ad 160 (1978),the Supreme Couey of Penn-
S‘:)'\\/cm’\q analyzed a Similar Sitoation. 1Ne defendant was charaed with knoioingly rec-
eiving ((5*0.\?-“ Progerty. Duxing c\osing argoment, defense counsel said this +o the
S\oo-( T 1% he Adat have oy fecord T uoould ask youe Honor Yo give him the henefit of +he

oUot and £ind i not gui Y. Reversing the deferdant's conviction because he was
dented effecrive assistance of coun se) th2 couct StoYed )

n_ ,
» I¥is UroRd Counsel Las en%ugeé in a Strayegic Yrial Yactic to gbtain lentency for
his Aient, We are not so Persunded « At the Particolar Moment, Lane was C)’\q“Q\’\a.lnﬂ his
guiltand the issove Confronting the Coutt was auilt of Innocence. We are Lnable to see

howrial Covnsel's statement Would aid Lane's aim of innocence’ Td. yat 61

Theovghour the Closing arguments;both attorneys for petitioner repeatedly
SYaYed to the Jury that Petitiones was Fguilty ’; Louitty as charged D and “qui \ty
beyond reasonable dovlat)) Covnsel's arqument Tere sented the precise admission which
the defendond redected in making his earlier plea of “not guilty. Gounsel made his re-
Marks With knowledge of po_—‘r'\‘r'\onex'é ear\ier Cngt ouilty i P’\eq)anc\ withoot pe*ﬁimer's

4.



Con Sew\fb

A Plea ofF Cnot guiity” has ot Least Yo Aimensions fecognizalle by this coork, rst
in Pleading “Not guilty >y defendant reserves in to o those Constitotional Mights fond -
amental Yo afair¥rial. Included in this Careqory of Constitunonal vights 18 the accused's
Digh Yo teial by Jurys Mis Privileae against self-incriemination; and his vight 46 confront
his actusers. Boyking SLEra . SeCond,in Pleading “not quilty, n deSendant exercises his

" Tight 40 Mok a Statement in ofen Court that he intends 4o hald the Qovernment +o

SYTict Proof beyond a feasenable doubt qs-to the offense charged. Byrd v. United $tates,
343 Fad 929 (D.c.cie1905).

U“O\UQS*'\OOQ\O\\! y¥he Constitutional Tiaht of a ceiming) defendant +o Plead “not |
goilty Jor Perhaes more accutately not 1o plead U, entei|s the oo \\garion of his
attorney Yo sheucture the Arial of the case around his client's plea . Wey ther eforey hold
thot petixioner was deprived of effective assistance of Counsel when WS vuwn lauyer
Aderirted his clientls UL Lot thout Fiest obaining his client's Consent 4o this Strateay.
Inthose rare Cases where covnsel advises his Cliendt that ‘the latter's quilt should be
adeavtredy the Client's Knowing consent to such dria) startesy must appear putside the
Presence of Ahe Jury an Ahe Aria) record in the wmanner Consistent with Roykin, Supry.

Althouoh statrment s made. by attorneys in closing arguments are net evidence,
MeVertheless,for all Practical purposes, Covnsel's admission of quiltton behalf of his clientt

Sk“'\ec\“\'o Petitioner s Congrituor ena) €ight Yo have his 9uiH or innocence decided by the
Do Petitioner, in Pleading net auiHyy uas entidled o have the issve of his quild or
INNoence Preseried 4o the. JUrY A4S an adversarial (ssve. Counsel's Complete Concession

B Redivtoner Sicst raised before he Wentudky Sopreme Couty NS assertion that he &

- d net consent
o Counsel's concession of guilt by his response to-the amicus brief submitted by histeial coonsel .

No Claten Was ever made oy teia) counse) in thefr ami cus brief 4o Ahe hentucky Supreme Covr+t
Fhat Hheic +eial s¥eateayy) was mode known or Con Sented o by pe¥itioner, Petitioner reaffirmed

his Non - Consent n s SLoorn pekition for habeas corpus. Respondent did not dispute Hhis issve.
The Larted States Magisteate, in his

) Finding of fact number i\, Summarized the facts soer oundn
el counsel's Confession of guitt without mentioning thakr petitioner Aid net consent +o this 2
Confession.The Magistrate's con clusion of laws number 3noted thek no facks were in dispute
PeiXiones oblecked o dhese flindng s Wnsofar as they Aid not reflect his lack of consent to Counsel's
Fral fachic. Retitionerls sratement that he did not Consent o Counsel's drial factc (s ot cony-
Overyed. Tn any event,an alleged ConSent 1n the present case cannct be presomed froma Silent
TRl fecord . Consent obtained Loithoutr the protection of an on +he record inquiry as required by
Boykinsuera, is o nu\l\ T4y, }



ot Petitionec's guilt Nullisied the adversocial quality of this fundamental {Ssue.

Fioally,the question remains spen whether an addudication of ineffective qssistance

fe%uices a Showsing That defense Counsels Performance advarsely affected the +rialls oLt Come.
A5 EE Such o Showsing 15 Tedtvired 00 thom Hhe burden of proving of dis proving Prejudice £alls.
Chaponan v. Calitorma, 386 V:5-18, 87 S.ch. §a4, )N L.Ed.2d Tos (196733 United States v. Yelardy
5CTF.2d e (¥ \9M] ), Cert. demed, 439 0.5- 49,99 S.ch |3 3,52 L-8d. 2d 4o 199 8))
and Dnvred S¥otes v. Bea s\ey> Supra.Undes +he facts of +his case, howevet; no such claim

Covld Sericuety be raysed. Desive Steong circumstantial evidence aoainst petitioner, no wit-
fless observed the Yourghary. Noone Saw a gun in the Nand of either defendant. et vse of a
Vead\y wearpon’ TS sne of the essentia) elements under kenYocky \aws of £ cst deqree bur-

5\0‘“‘1 » Who Can be sute Ahat both ot either of +hese brothers wuould hawve been convicted had
fo¥the Jury been toid by defendant's own atrerney “they've quilty?

A tricnina) deSendant has o constiiurional Tight to @xQect during Arial that his a4
oMy willat o\ mes; Sopport him, Never desert him;ard Wil perform with feasonable
CompeTence and ditigence - Pefense counsel Tn +his case Lol shor of his modest SHand-
axd.

Alcordinglyythe Judgment of the district court (s feversed and the Case i$ remanded
o)

To +he diskcicr Coved with TNt ructions +o grant Petitoner’s release unless the State init: ates
Proceduces 4o cerey Wim within o feasonable period of +ime .

Seealse State v. Hackison 337 5.€.2d at 506 - 508 (V- 1985)+uming 4o the
Merits of thisappeal, the defendant Contends ot his counsel's admission of his guii+and
Pleq Sox g Mansiaughter Convickion Constituted ineffective assistance of covnsel in visl
-a\-'\on oF his tight 4o afairtrial Under the SHth ond Fourreenth Amendments +o the Const-
Wotion of Mhe Lited States. The Fest for fesolving laims of ineffeciive assistance of
Counse) was eCent ardi culated by this coort and by the Supreme Cobrt of-the United
States. To svare v. Brasioell 313 Nuc. 553,334 5.6 ad ad) Q19853 ¥his Court adopted
the Supreme Cover's languase 10 sheiOland V. Wadhing ton, 466 ... 608504 5.c+.205a,
foL-Bd.ad ¢4 (198 and envnciated the ?o\\ow'\r\g\ Hoo-Pact e !

Fitstthe defendant mush Show Ahed Counsel's performance was deficient. This rea-
LIRS Showsing ¥hat counsel made. exrors 50 seriovs

. r ”» R ) e
A5 ¥he. counse) “guaranteed sy the Sivdh Amendment. Second,4he defendant must shows
Yhat -H\e\ deficient Performance preyudiced the defense. This Yequires Shouwing that
;bunse.\ S €YTors Were $o Sorious a5 to deprive the defendant of a fair Arial, o drial wshose
fesolt is reliable

RBra Suwe \\

Fhet counsel as net Lunetkioni ny

yDYA N.C.ad 562,224 6.6, ad o 21 ¢ Cavoting Steicklond , Ho6 L. s, at

ylod S. e+,

.



Gt 064,80 L.Bd.ad ot 942,

The defendant cives several Cases in Soppocy of Ahe Profo sition that Q’COU?S(’,\S admis-
Sion of hs clieat' s guily, without the c\ients Knowing Co’ﬁ.an)v ar?d AQSG'i"\'e the C\H‘Q“'\"S P\\eqL O¥
Not guitiy, Conshiyotes laesSecrive assistance of COU\'\SP_\-\ An Y\/‘ ley V°. 50@€V5/ 64T F_'&ﬁ ?DL;(L
(64 i, 19g 1), he deSendant’s lawyer admi +red his chient's 3'\)'.  and fled 40'{ merc\:{f The -
held the. deSendant was deprived of s Sixth Arorendment g o eﬁ::;ec\—\ve_ N .S‘-qn'ce w’ :
his Counsel adeiithed guilt without First obtaining the éag%ﬂaon+5 'C‘O“SQW\'. +0'+)“S rial
Tactic, Seealso,king v, steickland, 1% F.2d 14ea (N hcic 1984 Y; Frandis v. spraaging 730 F.
ad N0 (Wh i 19935 Young Ve 2ant, 017 F.ad 198 (4 cir. 1922)) Common wealth v lane, 4
4776 Pa.35%,3%3 A-33 160 (1472). Although we Sind Such autherivy Persuvasive,we conclude
Thot the defendont 1n Hhe Present Case need not Show any specific preyudice in order
T 2staklish s Cight 4o a tewial due Yo ineffective assistance of Counsel,

Altrougn s Covex 5% adheres to the application of the Steickland +esy in c)
oF ineffective assisTance of Counsel,there exist Ccivcumstarces Thet ave so |i kely to
Reyodice ¥he accused Fhot the Cost of \itigating theic effecy 10 a Particul
DA Fied 2 United SYaYes v. Crond MLl V-5 64 G

ayms

ar Case in

y1oH See. 4039,3047, g1 .Ed.
A3 657, 667 (Y49H); Steickand v. Washiagton, 466 V5668, 04 5.c% 3053, §0 L. Ed, 24

671 (1424, The Supreme Courd has gresumed Prejodice 1n variovs §

. . C f . ’ . -
That Couetr has, Sor etample, ‘Uniformly found Constitutional erver without any Showing

of prejudice When Covnsel wWas eidher Yotally absermt,oc prevented from assist
accused during a cridical

¥th Amend ment Cases.

N iny the
SYage of the Proceed: ﬂ%)o CroniCi{6b LS. at

90L-Ed.2d at (62,135, See e-9-, Geder's v.un

yio4 5.+ ata0y7
ted StaYes, a5 s, 80,96 S.cH. (330,47 )
Ed.ad 593 Q197 (de{-@'\se Coungel was Not allowed 16 moke Q\os'\nc‘z) C\rg\)me\'ﬁ-); cuyier v.
SOven, 446 V. 5. 335,100 5.4 1708, G4 L. 8,24 333 (19420) ( Preiyudice Presomed tehen
Covnselaffected by actval Conflict of interest), Likewise,wohen covnsel Yo ‘the Sucerise
of is client admits his Cllent’s guity,the harm 15 50 \ikely and S0 apparent that +he
[Ssue of Preyudice need not be gddressed.

4 A de%:m\an%‘s Tight Yo plead “not 4oL
See Wi 1y V. Sotodecs, 647 Fad G4 a Cetn e

Juilty j’ he preserves o fondamental cights,
Pr ovided, By the g

Proos \JQ\[oﬂA

Wy’ has been Carefully guarded by the Courts,

18) . Wien a defendant entess o Plea of “not

Fifs*r,\\e_ Pfeserves the Tight 1o afair 4ria)
xth Amendment, Secand )P Preserves the Tight 4o hold the governm
o feasenable doohr. Wiley, 647 f.ad at G50.

as
ent to

A Plea decision muss be made exclusively by the de¥enc¥qn+.(cﬂ lea of QUi 1ty of fo
N by + P



Contest iNVolves ¥he warver of variovs Fundamertral Tights sodhas the privl\ege c\gof\nﬁ Self-
Incamination, Yhe tight of Confeony oo and the r'-\c:\\\—} Yo Acial by j-\)v‘\/ 2 e V. Staclair, 301
N.C V93,197, 8770 5.E. 2d Y13 ,4 2\ (1430D. Becavse OF the gravity of the Consequences; a dec\§ion
+o Plead guIlYY tust be made Knowingly and voluntacily .b\) +he defendant after foull apera-
15a\ ©F Yhe Consequences . Bo\’ Kkia v Alabama; 35 0.5.33%, 89 5.4, \70q ,A3 L-Ed.ad A4

(VA Noc. 6.5 215 A-1o\ Through § 15 A-1036; State v- Sinclair, 301 V.. 193, 370 5-E.
ad 418 (1980).,

This Coutt 15 CogniTant of Sitvations where Fhe evidenceis so oves whelming thoct
A Plea of guitTy 15 Yhe best Arial §irateay. Howevex, the aravity of the Consequences demands
That the decigion Yo Plead guilhy Temaia inthe deLendomt's hands. When couvnse) admits his
Clant's guiid Withow™ $icst obalming the Client's Consent the elient's Fights to a fair frial
A o ot Hhe SYute 1o the burden of Proot ave Completely SLuept away. The Practical
eifect 15 Yne same as if Covnsel had enteced o plea of guilay Withovt the Clientls Consent,

goo;nse.\ 10 50Ah Sitvations denies Yhe Client's Tight 1o have the {ssue of 9uil of 1NoCence
ecided by o Yoty Wilayy 64T £.2) o G4 -So.

For Ahe foregoing feason s, we Conclude Hhat ineffective assistance of Counse\ | per -
S \0 Violaion of the Sikth Amendment;has been @Stablished in every Criminal case in
w\\'a()_“ The defendont's Covnsel admit s the defendont's guilt fo the Jury without the defen-
dun¥'s Consent, Accordingly sive mosk arfest She Sdgments against the defendant for
Mufdes and assavy and Cemand Yhese. Matters Yo Yhe Superior Covrt) Burke Covn'ry)
Wit 051 cUEALE0S Yo thok Louty Yo award the defendant o new Arial,

. On Tanvacy 36 \495, the Apphicant ¥imely Siled a "pcr" Applicarrion (A5-cp-31-13)
Which Comely itk the Filing procedu tes of the Lnform Post-Conviction frocedure Act
§.C.Code Ann. § 11-37-10 6 \bb 5.C- Code Ann. §\T-27-H5CAY raising the Following

1. TaeStecxive ASSisTonce of Counsel.

3. Srate §ail Yo evalvayion L5l my head before trial of ‘™ ordef,

A evidentiony heatiag was Convened on Avqust 7,\446, at the Sumter Covnty
Couc-\\r\ouSé-w.l\’\ Aot OQDE;P\ oF DIsMIssAL (q 5-cp-2V\-) 2, with ereudice on Septembey
13,1990, by Nonocoble Judge Cooet 3. The Appiicamt's Fiest allegation s that he was
deried e8Seriive assistance of Arial Covasels This Covts Fiads Yot Ahe attorney fof Yhe

e 40 his tepresentation of Yhe Appicant; per forme

A well within tha
(onge of ComPerence Aetnanded oF arrorneys 0 cievanl matters and pecfor med within

Yhe wide tanae of feascnable erofessional assistance. State Ve fenderarass;do S«

Aet\icant was At\ig



239 5.E. 24150 (1477135 Marzuile v. Mary jand, 561 F.2d 346 (44heie. 1977, The propec stand-
atd for attorney fetformance 16 Yhat of teassnable «§fective a sSistance. Strick\and

V- Wagington, H 60 -5 66 €5 104 5.01. 053 (134D A Convicted defendant's Claim

Thot Counsel's assistonce Was 56 defective as 1o teauice Teversal of the Convictjon fequires

that Ahe defendant Shows 15T, That counsel's pecformance was Ade§icient and; Secend,;

that the deficient performante Prejudiced Yhe defense $o 08 +o ARprive the defendant
oF a Fair Acial. Scicland V. Washingtony Sofe . See a\so Botlec v. State ;A8 5. A4y,
229 68,24 §12 (1955, This Coutt Sinads thot Yhe performance of the Appiicant’s at-

; ) . . AN \ » !
OMeys Was ot defidient Not was Yhe APP\icant prejudiced inomy way Py his ettorneys
Performance,  This was error.,

“The ApPVicant 15 oy £a15inY a New inefiecyive aSsisTance of Covnsel,but Aeying o
Cotfected the excor make in ofigiaal PLR Application ond the exvor 1 n ORDER OF DISMISSAL

(45-CP-31-13) by Tudae Cooper Ir. The Applicant carsed ineffeciive assistance of covnse in
s original PCR application (A5-CP-21-13) but Sail 1o show that Counse| made. errofs So
5e1ious Mot covnsel was net Foned oNing as the “counsel guaranteed by the Sitth
Amendment and fail ko show that covnsel's QYYOYs LoeYe SO Sericus as 4o A2 prive the defend-
a0t of o fairveial) o dvial whose (esultis teliable o wWhat exror 4he Covnsel made dU“""“‘B
Tial. The Aeeifcon (45-cp-2)13) Appiication for st Conmvickion fehief Luas inadequated
Filout by ancthnes intnete WA Adas have fo argument or 1dentidy the neffective
dssistance of Covnsel. The grovnd was inadequately taised nor was ix asserted property.
Buttold ApPlicant Thot aeeoin™ PLR Covnse) wovld amend the application. Rile .|

(A Provides Coomsel Shall Wngure that g\ available grovads for telief are incdluded in

The apPlicaion and shall amend the appcation £ necessary. This was et done by appointed
PcRcounsel. The Appiicant wus depending on APPonTed PR covnsel Yo Corrected any
eXfol and vaised any grovnd he oy have. The 00 heoring affocd Yo the Applicant was
Inadequately becavse apPointed PR Covnsel Aid not presented an argument on

APPN cant beralf,out agi< the ApPliant guestion ot the Wearing - See 195 Append ik Page
dA61-277. Bot instead, i s one thing foe o €1 sones be Fold that appointed covnsel

See no way o ha\e Wimand quite onether Sor Wm Yo §eel sandbagaed When Counsel

q(’?o?n)’m:) BY one art OF the government Seems to be helping another to Seal his
) . R
doom.” SV0 s v. United States, 391 £.3d 471 A4 963D,

The Aplicant held that Skaruve of Vimitatrions does not APy to S.c. code
Ane-817-2M7- 45 ey tena as ¥
o matecial focts net Previov

oWowss, 1 the Applicant Contends that thare is g
Convict

vidence
. SW presented ond heord thos fequites vacarion of the
W00 Of Se;n%qnce_‘_\x\e ap

Plication must be $112d Undes Yhis Chapter within one



Year af+ef the date of Actual discovery of the facts by Applicant or aftec the date when the
a = X .y
$acts Could have been ascectained by the @kercise of fea Sonable diligence.
a o ‘ o ) )
Apelicant actoal di oy 0N TUARS, A0 A, Make this Applicationdor post- Convict-
\"CANEAN Croa VSove

on reVies Xim e\ ondel $.C.Code AnNn.3171-37-95CD,

1 : "a Juty instrociion Ahat malice may be iaterced by the use of o
A. Teia\ Covetr efror (0 Yuly instruckion Aha ’

which viela’ o a law and Congtitorional of S.C.Const. art.vgar 3
Aeq(_\'\x,- weafon whith Vielated Common

Whese a Jury 15 asked Yo Consides a lesser ncluded offense of modder or Seif-

hacae Violates enon \aw and
def AoPlicant a552cks The Pecmissive intefence Charge Vielates ourcomm law an
efense, APP I

ouf Constitorional P'(o’h'\\s'\‘%ion ogainst Charging Jucies on "r}\& Lacrs ,.‘.GJC.(\CO‘rTSf’r. c::e\<§ &El .
(“'Judses Shall aet chacge duries in respect to ;ma’c-'ters- of facy \\juf Shall :’-C\C\\’.?-. X q.w: ~ he
App\icant asserts i1 was exvor +o thacge the Jury that it ‘mc,x\; \n{-?-.f Mca\\&{‘ro\r'ﬂ Yhe quL of |
adeadly reaPon. The Teial Covey Charaed the Juey s See. Tra'nscr\v’r of Record (TrialJpg- 333, lines
d4-23; £9. 323, 1ines 1-35, PY-A2H,\ines i-35 and £9-235; lines1=1a,

Now mocder s the Unlawso) Killing of any Person with malice cchore-\—houg’hﬁk)eﬁh@

EXPress or imeplled —- excose me , e X press of inferred From the Cirtomstances. So morder$s
the Unlowo fu) Kiing of o homan being with malice aforethovghi. Now, Mansigoghter 1sthe
'f)ﬂ\om)-?u'\ Killing ofq homan being withovt malice,either express or Inferced . Mansiavgnter
SN LAlaw Ol Killing Without malice. Tre crucial factor that distinguishes morder fron,
Tonslaahter is the absence of malice aforethovaht. ket me 9o Yhrovgh these *\";“35"“}\%(‘&—
H‘O"’S\’\*“(‘f\eqﬂs Kind of the OPPoSite Of '\Aﬁzf*\\wg\\*? S0 that malice, Yhot Hwitl that T il
eielain 1o youin g mMiaste,with which o Personcommits fhe kiiling and thos makes 1+
m'f)'r..de"” has got 4o eXist before or can be formed Simultaneovs with the act, Fean exisy foc
:\Si\::ff:igs 127995 iF exists in the head of the parson at the ¥ime that the bniawiol kiiling

' y Malice Teonveys the meaning of hatred,
esalsense;as i+is vsed in Yhe description of Mmalice,
Y maan Hlwitl Yowards the individoal njored,
e L LT e
thod 15 hat malice Means, The Yecm qu;.o_(e*: ane _J‘ q. v snton rm'bd\\g_{:,‘ N\e:m'ﬂ%ss) '
Malice,asT 521d,35 beoy ndersx DOSh; 5 c.l.s I ‘\"o‘\c\ \;.oo,"rhcx\- C‘lc.covv\PO\-n\e_s he
eist before or sty Faneovsiy w‘:\:, ﬁ: CZ:*;’Q:\\'\E) \\"r to after %ho:;gh—\ll T4 has got o
Reriod o al\ oot (& Can edish or o 0T I doesay have to e Xist For any appreciable

ek Ta ‘ Stedisy and oo | O A )
Thoe 14 LISYed o the Time thay The fata) aet H:s Z\Us Find beyond a reassnaple Aovb
. ) w o

h " Intxs Pepolar Sen 52y the Yerm !
Miwillor host ity Yoward s another. Tn yhe |
Malice means Thaty ot it dee s NoY necessar

bod Si\‘jﬂ?\{' 1S o 9eneral be i




be of *@o Types. T can be either eXpress, Wnece .*he'(e Ib 'rY,\qn'\feS*qu N ViD\Q‘”ﬁ'i A?‘-\‘.b“q*e:ﬁaﬁ_
10 o LMawEOY 4 axe avoay the i1 fe of another homan being; for instance y by d\r'ed- wor 5 Qe
OMPANYINg the acr. If there were direct words that imported mQ\ice Accompanying ‘H"Qf‘d of
the Killing» then that 1s express malice. T every cases the defendant el e fecessarily
2¥pr2ss tmalice , §.« Wnstance, by direct werds, There 1 I ouc \aw a Permissible inference For'
infecred Malice thot MY arise from the vse of a dead\y wea pont. When T Say that it may artse,
becavse it doesn't have to arise, in short, 1§ you $ind thet, beyond a reasonable dovit, of
Coutse,yhat o k’\\\f‘ns a8 done Lutth malice q{'ore_‘\'\’\ow?,‘h'\" -~ g€lause e, -b\/ the defendant
and Yoo £ind that a dead\y weapsn Was Lsed - — and T will charge you in +his feqard that o fite aem
oTa Pistolis o deadiy WeAPON== yYou tay infer from +he Lse of that dead\y agency or Weapen
of PistolyJou ™oy infer malice » Yoo are Permitied to infex that that 15, fo deduce that o
-'.fo Conclude thatr Lnder the laws. You don't have to. The Lse of a deadly eapon, if \/oviﬁna
beyond a feasonable dovbt that one was vsed,is another evidandiary factor Hhat You may
Take into actount with all sther eVidentiary factors in fendering your decision in this case,
and You don't have to infer malice $rom the vse of g daad\y weaPon hotthe law allow s
You to ds 30 1§ Yoy £ind that to be the case from dihet Foct and oth
of the other Ciecum Stances that ehistin the Case., 50,3921 Mmurder 15 the vnlaus o) Killing
of a human be\na With pmalice aforethought either expPress or implied.

RC CUrComstance s Sall

‘ - W \ .

One appeliare Covrt has described this dury charge as a half- Froth", Gienn v.
Stote, 511 A.ad 1110, 126 ( ma. . e APP- 1986 ). Tn discuss
ObSe.cvq%'\om GClenn notes thert mo\ice includes the absence of)

340, Glena, S11 A 2d o 1122 When Malice 15 viewed
becomes cloac YThat '\n$e;(r“\~nc3 tnall

ing {ts mr:qnznj, behind this
ustification;excuse and my -
0 \ig'h-\- of these Component PO\T'% S; 1t
Jacom <& fromthe vse of o dead\y weq pon is indeed oniy q half-
TOUth, The absence °‘$\3v5‘f'\¥icu\"\on) EXciuse of Mitisation cannot be nfeyred From the Use of q
de“c“"i Weapon Standing glone. Ohner Lacts angd evi

dence (of the absence of giher facts and evid-
€N Yare requiced For the Lo\

: e The burden Shitting Present in ou earlies cases qside, the holding of Hopring and
TeQUBNiEicodion Set fordh in

N on s¢ ‘ Levelle and Jacksen hew more Closely Yo what we believe 1s
e Propex 0-??\\0‘:«‘*5\0'0 oF the Chorge Fhan That exXpressed jn @yed; wilson Hafd:“f\“‘)ueﬁ
Lee, Mowey, Atk oca > Mattison and Elmore..
) Undes oue Poticy “Making tale \n the Comman law, e hold thet the Dse of adeadly
Weagon” impPlied molice INSTUCHon has NO Place fn a Murdec (or assavit and battery With afent

1.



Yo Kl prosecotion where evidence {s Presented Fhat wovid re.duae)m("riga"’re) excuse or Yustity
Fhe Killing (or the alleged assault and batttery with jntent 4o W),

The Use of ¥he teem "ntentional" (s instroctive. . Says for edampie,a homicide
0ccuts by the yse of adead\y weapon undes Ciccom Stances warvany
ion. The Kilking wovld be inYentional,yet undec our curren T sanctioned charge, Fhe jury would
be Permitted 4o find Malice merely becavse ' 1f one intentionally kKiils another wWith o dead \y
Weaponythe implicotion of malice may arise ! Elmore ;M $.C.at 43) 1308 5. E.3d at N8Y. That high-
lights Hhe half - roth " atore of the. charge

v

ing a self-defense (Nsteuct-

We do Not feach our decis
wha has beentreated oS o Setied Fix The able teial JUdE}Q diligentiy
Pregared ¥he, Macge i Faithii) adherence To ouf precedent, Moteover, the teia)
Ju‘r\{ Yhatthe “'K illing has 4o be Unlawol and “Yhot “[—\ There has +o be q deli berate and i Ntertional

design 4o Y52 ofemeloy or handle o deadiy eagon S0 as +o endanyer the |ife of gnother
Withouy Jost Cavse or excuse ! Thes; whije we acitnowledge the Statels argquMment,ioe ave
-S—'irm\x; Cf>‘f:vinced Thot instrucking o Jory Hat Vpag
Weapon ! 15 Confysing and Preyodicial here eviden
ereuse or AUSTHY Yhe homicide. A 50\“\/ charge is no

E\TOVSJ‘\ﬂC\UC\'\f‘i‘)efroneQus Jumj ins*ruc\-ions,qre_ Sublect 1o
See Loworyy, State; 3G 5.¢. 499 »310-11,65"7 5. F. 24 o
Urions,ag Belcher Concede $;thete wiil be overiwwhelmin
Lse of o, (,\QD\A\\{ weaon, fec

00 ligh+1y. The Stute bnderstandably 0r9eS this Court +o honor
Fote inout ceiminal \aw,

Courd charged the

ice may be inferred by the Use of o deadiy

e 15 Presented +hot wouid feduce; mitigate,
Place for purposefol amhiguity.

harmless ereor analysis,

Y166 (Joog ). Tn Many Murder prosec-
Aevidence. of

Malice qpart £from the
‘ ‘ e)\wowaver) Yhe evreocin charging that mmalice. Mmay be inferved
by the Lse of deadly beapen cannot be considered harmiess. Evi
Presentred i there oy | 1

dence of Seif-Jdefense, was
Ceivable Hhedt Fa

qe.\;\c\z_n(;e, O—‘F'mo"' . e\ch 2 us
‘F\)F"rhtr-\—\qqn Sy fa . : lice was pelc ex's U
dovby,

Today we retoen %o the rationale Underly
e evidence is Presented that wovld ¢ed
(or assauit and Lattery Loith in Fent 4o ki) Decav
‘I\b* he Q'\r\c\rcj(z,c\ Yhot Mo \ice ™Moy he i fevred
WNSetence Charge con ce-cr\’mg Yhe vse of adead
lavo Wihexe the ONl 15508 Presented Tothe Juey

‘ooctec N ok h

Thet woe 103 Hopiins, Levelle and Jack son and hoeid
R mitigate) etcouse o Sus)rhcy a hemicide
sed bY the Use of q deadty weapon; Juries shall
from the Lse ofq
W weagen feynain
1S tonether the d
wrtent o i ).

deadly weagsn. The permissive
S a Cotrect Stotemendt ofthe

efendont has Cormmitted
Mudes (or ASSALVY and

. On Setemnber i, 413y ApPiicant actoal discovery of facts of New law rule ia State
V. Johany Rufos &g\c\ar Make hig ApPPlication §or PoSt- Conviciion feltes +imely bnder
€. Code Ann.§17-37-45 (@) and (O The Applicant held that Statote of fimitat ions does

&



Not apPly to s.c.code Ann. & 17-aM7-45 CRYand ey, PCR Act now
the place ofall othes Common (qu Statutoryyor other femedies
Challenging the validity of the Conviction or Sentence !
Froklea v. state,a53 5. ad 4y 1) (aitn of

imple
Statute all the vemedies presently avallable Lo thallenging +he Valid Ay of o sentence of impri-
Sonpaent),

“Compre.%ends and ke s
hevetofore available fyr
S.C.Code Ann. g 1"-a7-ac (9% 5);
PCR ACt is to Consalidate in one s

Whete Yhete has been « Con sYvrotional violation which
adenial of fordamental $airness shocking Yo the Lniversal sence
Butler v. Stave aqn S.E.ad g7,

310 the Setting, Constitutes
of Justice . Gibsen Supra,

3. Trial Covet was without Subect marter durisdiction o ey the
Of Wealon é\)'f‘mg violent c¢
Offense .

defeadant for Pssessyon
LOYanyt 1$Sued Lo —*-\fv\;}-

ime_Where thefe was No arrest

A >~ 3=10- A refocx of Prelimi
H2a%5 Offence® Morder !

3 5-C- Code sec, 16240, Heard befare this court a¥ thambers iy Yhe Bishop

993 He was indicted g4 Murder and

Failure Yo o DAL AN

' Th the Warront py
de?v'\ves Yhe tria) Court of sub)

; . -al-4 50
ect Matter Jue sdictien 4o v Ve

Jeprives the tvia) ' . >y the defendontfor posseser

WeaPon during Vickent eripve. Groy v State,37¢ g . 349,28 5.£.24 Como e -

of Possession of A \ : |

22 C1921). The offense.

“thout +he be_ne@i* oF a Larvant 1$a nU“i“"\/c 14,

L sed at anytime,
(_]C\q%)'.) Srate Ve Forderbur PPeal ‘“'\‘\A\\S CoutY, Carter v, Stote,329 5.c. 355,49455.5 3 3

- B-3 530 01972). Focther more iy

atrer 4 S 4o Lohich Y has pe ey Fihe acks of o Court

o ‘ Sorisdiction are void., Funéerburk)&SCl $-c.at 36,
g Brown ve State 2347 ¢ . 342 J. Seeals
. &

o »y 550 S.E.2d 246 S.C. Dosl
R\C\'\bofg Ho3 S.€.2d 35 Cs.c.i9a), Cs.c oo

41 5834 o 53a. C
Stote v,

i3,




\ ol Couty | without SUBSQ(‘_‘\’ moryex \SU(‘(SA'\C.*'\O\’\ to *\‘\f the aq'geﬂéqrﬁ- Loc MdeQ\‘ w\xﬂ‘e
N Tg\c‘; §0 X \:Qi ndicked and -\~\*:\th SQW\QVC\G% ;LWhich viclated due Orocess of \4 th Amendment
lefrexidon Qs \
OF LNt SYates cong¥iivtion .

The deSendant was indicred foc murder and possession of weaponducing violent crime
on M“\la\‘\)\q(\3)b"\l LeeCovaty Grand Jurat at Couey of General SesSi0nSs and tried before Presiding
Judoe Costa m- Pleicones and A Sury onthe Same day Maya4,93; at Lee County Coort oF General
Sssion-The defendant contends that presiding Judse Costa M- Pleicones tas the Same. presiding Sudoe ot
Court of General 5255160 Hhad ndictment was Submit to the grand 3oty 5 qc thereon yand refort g
action. Therefoce (osya M. P)eiCoﬂiS) was without su biect madtter \SUHS:)\'C\_"OY] PUTSvant o
S-¢- Code Anm 5 14-9- 210 Yo tried the defendant st thot Yerm of Cout 6F Genery | SeSSions.

Tre S*Q‘\‘o‘\'or\’ Provisions Contained n Section H-9-10 Provide in Pertinent Rart thats
((\'\t County Solicior Shall Pregove and otough the. pre siding Judge of the Cover of Gen.e.\"o\\ Sess-
ions Sobmit +othe acand Jory while in atfendance Lpon the Couet of General Sessions, bills of
ndictments in all cases pendingin the Coonty court in which the pynishment May eXceed o Fine one
hondred dollars or imprissnment for Thirry days;uhen such case s have Mot been previcosly acted on by
the gvond Jory, The grand Yoty shall act thereon »and Shall fe o+ its action o e Presiding judge
OFthe. Couet of Genexal SesSions and Said Jdae Shall dicect the Cleck of the CO\J\"“’ of Genera)

B p-Y]
SQSS'\O‘QS ‘o te oy the. same +o the. QTﬁS'\c\(ﬂb ;)‘udg% of the Covnty atr

s neyt ensving+erm...
The sy o otely Yerms above ave cleow, GNam biguovs, Teguire the Covnty Solidtor +o
Prefore and Sulbniir Bille of ndichment Throvsh e Presiding Jodoe of Hhe Covrtof Generul
5essions to grand dory and the grand Jur 1 $hall ack theresn, shall repett 115 action 4o the Presiding
Judee o the Couet of General 5essions qnd said 3udse Shall divect Hhe Clerkof the Covct of Genera]
25510015 1o (eQort the Same 4o 4he Presiding Judge of the covnty ot (+is Nt ensoing tYerm.

Chedole {n dhied Ciccoit Lee Coonty Covrt of General gess-

. RS AR Cardinal cule of Statotory Constroct ion That e

ln‘\’?_\‘ Pf‘?_‘\"\ n o) S'\'C\‘\'\)\‘e_S .]S '\'0 Q SC_Q‘(“\-Q'\n "H’le '\ f\* e\'-\* D{‘ —\—\\e \Qb&&\o\'\‘ ove. \'\ cd3 e

S1%5€1 (2066, Stote v, Martin; 359 5.€.3d 6a7(19em). When a Statot
AMbiguous on thelir face |

o Coom for Statotory construction and a Coy
Stadute AcCording 4 ; b

Primary pup PoSe in
5V. Rainey,533 5.8 24

4.




ACCodinaly 5 Secxion 14-q- A0, Teauites, shrick Compliante Withi+s provisions yand
Mandates +hatr the grand jury shall act thexeon, and Shall FePort IS achion o e pregidi A%
\SUABQ &Fthe Cooct of Gereral $e$Sions and SQ‘\&JUAE,C shall dicect Yhe Clerk of the Gottof Genera)
5551005 Yo reott the Same 4o the Presiding Judge of the Lounty at it's newt A50MF Ter M. » &
When a \eois\ative enackment Vimi+s he ranaer 10 wh
the enactment alss evipres the intert that {+ ghall not be done ansther wo. Thous;

ySince the court
OYi1i2ed an onlaw £ol made of procedure net allsived vader sechion 14-9-210) SYate |acked the
fegquisite Jurisdiction. .

ich Something oy be done 5

) . L
Arvide v Seckion H of oue Coastrtution Pravides in Peciinent Pact. The Supreme
Covet SNl moike. toles 9OVernnd) the. odvmini stk

A ofall Coucts of this state, Subdect to the
Starotery aw the SOPRME Coutt Shall make toles gover NNy the Prachice and procedures in
A socneootts T nenasis aaded

Crdinacily o PecSon Shovid
MAkeS Plesertmerdt > DUT thegce

To 9rand Jury o billof indicy

1S o \aw

¥ Socceeding term o coury &chedole
15 Avgust 16,1993, However, there Luas Yerms
thee covnty) Covrt of General Sessions for Seprember a7,

¥ Coucd of Genera) Sessions
OF CeTuit Couct $chedole in 4med Attt

1993 and Movember €, | 51143 aswell.

SpeedTeial A} 12 6.5, .5 310} et seq fequifement vis-a - vis +ime

lapse bed-
Thete Was qoXime lapse hetween ind

35 deprived Him of 14 Amendment of Un
AV any state deprive any Pecson oF e \ibecty of PoPerty; Lhithout

o0 the equal Provection of the
183 Stares Yhe Same,

>0of¢ da\\f Fo any Pecon withia jts Juri sdi e
J . .
laiws? And St Covo\ing Constitorion Act.
The \SUF isdiction of 4he Gtand Jur
dicvon ot the Covey, G e186a g‘q3~a3a; S.C. Coast. Ack.) 3 W
CO\"T'\' Co- Q%iS*Jﬂ‘\Qfego‘(e) +he Couttis without Subiect Metter Jurigd'\c\-ion, State v,
Funder\:uck,asa-guc.asm 19/ S.E.2d §30 Clana),

Tre Juasdicrion of o o
+U'na0«0’\2n‘\'o\\o Ande

Y being coextensive with the criminal doris-

the Grand Tory and +he

Ot over the Sublect

Mot ter ofaq QYoCeed\nS*.s
500 V. Andersen, 309 5 ¢ W0y il5

) %3 5Ead €97,900 (1age)," Lacios

\G.




Subject matter Jurisdiction Moy Mot be waived, even by consent of The parties, and shevld
be faken notice of by this Covrt, Td. T {5 well-

settled that (ssves reloted +o 50
Jurisdickion May be faised o anyTime inc\oding foc the Fiest Yime
Cacfexv.SHave, 389 5.c. 355,495 5.E. ) 1943 Q8985 Stare v. >191 S.€.
ad 520 C'H'I;l).?ur%\wetmoregrl—)r]he acts of a Court with CesPect 4o a matter gs 4o which i+
has no duthsdiction are void ¥ Fondec buck yR59 5.C.at 261,191 5.E. 34 o 533, Citing Browan v,
State 342 5.c.342, 540 6. g 34 396 £S.c. Acol ).

biect matter

6N qppau\ 10 this Coury,
Funder bork, 859 5.c. 256

Tre Appiicant held Thot Statrute of Wimitations docs not apPiy o soblect
Matrer ;)ur\Sd'\c-\-'\cﬂ and o S.C. Code Anwn.

Cottends Yo there s eVidence.

Vacaion of the Conwvickion g g
ONe \/

$17-37-45CA ead as follows T IF the Applicant

of Materiol Lacts net Previcus\y presented and heacd Yhok requires
eafence ythe aPPIitation mosy be §iled ndes this Ahapter within
AT afFer the dute of achuo) Al Covery of Ahe focks BY APPlicant o after the date when the.
Facts cond howe aeen asceryained by the efercice of f2asenable Avligence.,
| Aselicont o4

15 Neither LAY Mely o $hvesiS Gues
Goeshion Hhe avters belfeve that Circumstances Satisfying the. pep Acy!
Nedttarions (§,e.,a New fettoactive awand nedy distovered eviden
~27-45C3003) ) should Tovariably qoalify as aTsorficient ceqsen?
Franklin v, Meoynard, 5 ;

N on Apeil )
land 9, Aheooh n

12013, Tssve 35 Y. SubJect Matter yorisdiction

e as defined by S.c. code Ann. §
> Permitting a successive petition. C- .

Criam) (allowsineg an issve to be taised
nasecond P aplication in Kght of & News fetrsactive cole oflaw).

Ke seeck il Submitted

Freddie Dordmen 172124
Freddie Gardner ¥17g12y
Perey et o-%-18

H%e daklawn Road
Pelzer $.c. 29009
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Exhibi+ 3 Indictoment for Murder € possession OF weapon during violent crine



-7 .o ARREST WARRANT

2 D= 204828 ,sa

STATE OF SOUTH CAROLINA

eyt Bppcsany o
)

THE STATE
against

@am\ Ordinance Sec.

This warrant is CERTIFIED FOR SERVICE in the

@JQ\D Municipality of

ol The  accused

is to be arrested and brought betore me to be
dealt with according to law.

E\r\%.g (LS.)

Signature of Judge

[ Ikl\%’mww

I 4
RETURN
A copy of this arrest warrant w. S delivered to
defendent y QJQL. N
on A 3
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Signature of Constable/ Law Enforcement Officer

RETURN WARRANT TO:

< Form Approved by
SC. Attorney General
July 26, 1990
AFFIDAVIT 36eR%18

STATE OF SOUTH CAROLINA )

C 2\& nicipality of )
/ )

Personally” appeared before me the  affiant

.NWVNV who
being duly sworn deposes and Says that dete 2 DT>
did within this county and state on

Aupell 1! 74. yolate / the n\oM.:\Gm_ laws of the
0 .
State of South Carolina {or ordinance o*. Ooc_‘_q\. Municipality Q'&h‘\ < )
in the following particulars: \ .
DESCRIPTION OF OFFENSE: Y24 el — ?ﬁ\ \A\f& v SEC s & /6-3-/o

. . N . “
| further state .32 there is probable cause 1o believe that the defendant named above did 00334 3

the crime se{ forth and that probable omcm.m is based on tha follo ing tagts: § \\Al; ~\7_\ v\“ﬁv q i
Ve s\ g&\&»&o\\ w«g el sboaF a0 b °
\\a\ﬁm\?\h A Stall sshiew k\?&a\wk\l . \

- VU/§

Signature of Affiant '

miogcw ribed before me
o Bge /8179 =

)
)
) Atfiant's Address ~ _ WN\ ﬁb;(b (&
d S.)) p.hrbb_t | e SC
Signature o Issuing Judge Affiant’s Telephone Nl\ " - .w O C

STATE OF SOUTH CAROLINA )

ﬁg wcipality of )
g )

TO ANY _.A»«z ENFORCEMENT OFFICER OF THIS STATE OR MUNICIPALITY OR ANY CONSTABLE OF THIS COUNTY:
It ppeaghg _from W:m above  affidavit tha, ,a reasofable groynds to believe  that
o LD IH T3S Getencant _ yavy. 3
did viol4¥ the Q‘.Bim_w.mim of Stajp of South Carolina (or ordinance of
Dooc::\\@ Municipality of ) as set forth below:

DESCRIPTION OF o_nmmzmmuN\\\hh\\A-\ Q, \?841 <e § S$/6- 3 Y

Now, therefore, you are empowered and directed to arrest the said defendant and bring him or her before
me forthwith to be dealt with according to law. A copy of this Arrest Warrant shall be delivered to the

defendant at the time of itg execution, or as soon thereafter as is practjcable. .
) J ' aaaww%)\.om .\“\&)\ 'ﬁu\l
(LSs.)) <a e &

Signature of Issuing Judge ) Judge's Telephone &\ £ H@ 7/
Judge Code: Issuing Court: D Magistrate & Municipal D Circuit
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IN THE COURT OF GENERAL SESSIONS

COUNTY OF LEE
CITY OF BISHOPVILLE

REPORT OF PRELIMINARY
HEARING

AW-UTT § D~ 2P 4PI2P
Offense:_ “MiuARqérR.
S.C. Code Sec. f6~3—/0

STATE

LN S R L W

DEFENDANT

Heard before this Court at Chambers in the Bishopville

Muncipal Building Courtroom at g/ 4L, B, ‘11441\/; W—pi 17 .
19 43; pursuant to Sec. 22-5-310--360, S.C. Code.

Requested By: il 5, RRuppet Dadiss

Appearing for the ,State: M-Q/,@é/%c A/&)é«

BED NV, 3 D, Defforsgor.

Appearing for the Defense: Attorney _5, Bﬂe‘qﬁw ‘bﬂ/«,
Defendant: ﬂ -/ G
4

v

UTT-Arrest Warrant Publication:

,EMQ&‘%LQ‘
Permission to tape record this Hearing: \Lgdkgé/{z11 Ak&EK&Z?d

[
The State's witnesses, each being dul%¢i¥orn, ;Zst'f' d su Stai%;?
[/ /
tially as set forth on the attached pages:#—gzz;z:éf

Wi 0. Sl W

Unsworn statement by the Defendantzgyéhyaﬂ,r

Arguments by: _Li@hy“iz
Findings of this Court: /MW M/ %q/ﬁ/lﬂe_,
. = }

(B) Accused shall remain in custody and/or under Bond and this

cause is remanded to the General Sessions Court for submission to

the Grand Jury.
AND IT IS SO ORDERED.

Respectfully submitted,

Bishopville, S. C. éj&4f1ﬁ7{:}’AZ ;4?4’
"o, [ 1923 wm. P. Baskin, III -
dV' 7 ' Municipal Judge- City of

Bishopville
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR
) . :
COUNTY OF LEE ) MURDER & PQSSESSION OF WEAPON DU%;RC VIOLENT CRIM
At a Court of General Sessions, convened on May 24, 1993 .
the Grand Jurors of Lee County present upon their vath:

COUNT ONE - MURDER

That one FREDDIE GARDNER, JR. did in Lee County on or about April 18, 1993,
feloniously, wilfully and with malice aforethought, klll one Lee Edward W1ley
by means of shooting the vicitm with a deadly weapon, to wit: handgun and that

the said victim died as a proximate result thereof.

COUNT TWO - POSSESSION OF WEAPON DURING VIOLENT CRIME

That one FREDDIE GARDNER, JR. did in Lee County on or about April 18, 1993,
bossgss or visibly display a firearm, to wit: handgun, during the commission

or attempted commission of a violent crime, in violation of §_16—23—490, as

amended.

L

Against the peace and dignity of the State, and contrary to the statute i such case macde ang

provided.

(4 M\/

. ,__ ’
S()Il(ll()h WADE KOLB, JR.
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BISHOPVILLE PD

J. D. Dellinger - T L
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i) 3 .
'aV) ) COURT OF AIWEN AL SESSIONS
. Kenneth Scarboroush b

MAY e TERM 1993
Sam Franklin

Willis Frierson

ARREST WARRANT NO. _D 204828

4-18-93

FREDDE 7 0P iR o1

ACTION OF GRAND_JURY
Vtve. 250
. /N 2

N 77
Foreman of Qwaziﬁk

VERDICT .

Soreman of Petit Jury . ) Sy i e e

o
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STATE OF SOUTH CAROLINA
COURT OF GENERAL SESSIONS

COUNTY OF LEE 93-GS-31-136
THE STATE
-Vs- 'TRANSCRIPT OF RECORD

(TRIAL)

FREDDIE GARDNER, JR.

MAY 24, 25 & 26, 1993
BISHOPVILLE, scC

BEFORE:

HONORABLE COSTA M. PLEICONES, JUDGE; AND A JURY.

APPEARANCES:

L. SUZANNE MAYES, ASSISTANT SOLICITOR
APPEARING FOR THE STATE A

S. BRYAN DOBY, ESQUIRE
APPEARING FOR THE DEFENDANT

DEBORAH G. MORRIS
CIRCUIT COURT REPORTER

e,




