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STATEMENT OF ISSUES ON APPEAL
|. THE COMMISSION ERRED IN FINDING THAT THE RESPONDENT WAS
PERMANENTLY AND TOTALLY DISABLED AS A RESULT OF HIS WORK
INJURIES AS RESPONDENT IS UNABLE TO WORK DUE TO HIS PRE
EXISTING MULTIPLE SCLEROSIS.
[I. THE COMMISSION ERRED IN FINDING OF FACT #4 AS IT IS NOT
SUPPORTED BY SUBSTANTIAL EVIDENCE AND RESPONDENT’S MULTIPLE
SCLEROSIS CLEARLY AFFECTED RESPONDENT’'S ABILITY TO WORK
Il. THE COMMISSION ERRED IN RELYING ON THE OPINION OF DR. NOLAN

AND ON THE VOCATIONAL REPORT AS IT IS NOT SUPPORTED BY
SUBSTANTIAL EVIDENCE.

STATEMENT OF THE CASE

This case arises out of a worker’s compensation claim. On October 7,'
2009, Respondent filed a Form 50 alleging that he injured his left shoulder, left
arm, neck, mid back, low back, left leg and right leg on October 31, 2008 when he
fell down a stairwell while in the course and scope of his employment. A Form 51
was filed on November 6, 2009, admitting injury to his Ieft shoulder and low back.
Appellants ultimately admitted that Respondent ihjured his left shoulder, neck and
low back. A hearing was held on January 5, 2011, after Respondent filed a Form
50 requesting temporary total benefits. As a result of that hearing, Respondent
was awarded temporary total benefi'ts from November 3, 2009 ongoing to the
present. Appellants appealed this order to the Full Commission and the Full
Commission affirmed on October 26, 2011.

Respondent filed another Form 50 on August 22, 2011. Respondent

alleged that he was permanently and totally disabled. Appellants denied that the



Respondent is permanently and totally disabled and contend that the
Respondent’s inability to work was a result of his multiple sclerosis and that any
award should be made pursuant to § 42-9-30. The parties stipulated that the
Respondent had a maximum medical improvement date of March 8, 2011 per Dr.
Nolan. A hearing was held on January 4, 2012. - As a result of that hearing,
Respondent was found to be permanently and totally disabled. Appellants
appealed to the Full Commission. Appellants’ Form 30 raised the following
issues:

Whether the Single Commissioner erred in finding that the

Respondent is permanently and totally disabled as it is not

supported by substantial evidence; Whether the Single

Commissioner erred in failing to find that the Respondent’s Multiple

Sclerosis affects his ability to work; Whether the Single

Commissioner erred in Finding of Facts #4, 5, 11 & 12, as these

findings are not supported by the substantial evidence; Whether the

Single Commissioner erred in Rulings of Law #3 & 4, as they are

not supported by substantial evidence. Whether the Single

Commissioner erred in not finding that Respondent cannot work due

to his Multiple Sclerosis. (R.p.51)
The Full Commission affirmed the prior order on September 10, 2012 and this
appeal timely followed.'(R.pp.1-6).

STATEMENT OF FACTS

Respondent was an instructor at Trident Technical College and has a

Master's Degree. Respondent fell down a stairwell on October 31,2008. As a

'Both parties agree that there is a scrivener’s error in the order of Full
Commission dated September 10, 2012 as it erroneously references the grounds of
appeal from the Form 30 dated March 30, 2011 as oppose to the Form 30 dated March
14, 2012.(R.pp.7-8).



result of that fall, Respondent injured his shoulder, neck and back. Respondent
wés treated by Dr. Kupferman for his left shoulder. Dr. Kupferman did surgery on
Respondent’s left shoulder. Respondent hasn'’t seen Dr. Kupferman since May of
2009. On the 14-B completed by Dr. Kupferman, there are no restrictions listed.
(R.p.106). Respondent was treated by Dr. Wilson for his neck and back.
Respondent received conservative treatment, including physical therapy and
injections. Respondent never had back or neck surgery, nor was any surgery
recommended. Respondent’s care was then transferred to Dr. Nolan for pain
management and Respondent has continued to received injections.

Respondent was diagnosed with multiple sclerosis in 2001 and has treated
with Dr. Lucas since then. (R.pp.284-285). Respdndent retired from Trident
Tech in April of ‘2009 and has since been approved for social security disability

due to his multiple sclerosis.(R.p.39).

STANDARD OF REVIEW

In a workers’ compensation appeal, no court can substitute its judgment from
that of the Commission. The court may reverse or modify the decision of the
Commission only if the Respondent’s substantial rights have been prejudiced
because the decision is affected by an error of law or is clearly erroneous in view of
the reliable, probative and substantial evidence. Substantial eyidence is not a mere
scintilla of evidence nor evidence viewed from one side, but such evidence, when the
whole record is co’nsidered,‘ as would allow reasonable minds to reach the

conclusion reached by the Full Commission. Jane Doe v. Department of Disabilities




and Special Needs, 364 S.C. 411, 613 SE 2™ 785, (Ct. App. 2005).

In a workers' compensation case, the Full Commission is the ultimate fact

finder. DeBruhl v. Kershaw County Sheriff's Dept., 397 S.E.2d 782 (Ct. App. 1990);

Rogers v. Kunja_ Knitting Mills, 440 S.E.2d 401 (Ct. App. 1994). The Full

Commission, sitting as a finder of fact, can consider all of the evidence and reach its
own findings of fact and conclusions of law. The scope of review of the Full

Commission is not limited. Lowe v. Am-Can Transport Services, 324 S.E.2d 87 (Ct.

App. 1984); Green v. Raybestos-Manhattan, Inc., 156 S.E.2d 318 (1967). “The

Commission's decision must be affirmed if the factual findings are supported by
substantial evidence in the record. Substéntial evidence is that evidence which, in
considering the record as a whole, would allow reasonable minds to reach the
conclusion the Commission reached. The possibility of drawihg two inconsistent
conclusions from the evidence does not prevent the Commission's finding from being
supported by substantial evidence. Where there is a conflict in the evidence, the
Commission's findings of fact are conclusive. The final determination of witness
credibility and the weight to be accorded evidence is reserved to the Commission

and it is not the task of the court to weigh the evidence as found by the

Commission.” Sharpe v. Case Produce, Inc., 336 S.C. 154, 519 S.E.2d 102 (1999).

ARGUMENTS

|. THE COMMISSION ERRED IN FINDING THAT THE
RESPONDENT WAS PERMANENTLY AND TOTALLY DISABLED
AS A RESULT OF HIS WORK INJURIES AS RESPONDENT IS
UNABLE TO WORK DUE TO HIS PRE EXISTING MULTIPLE
SCLEROSIS.



The Commission erred in ruling that the Respondent is permanently and
totally disabled from the October 31, 2008 accident when the evidence is clear
that the Respondent is disabled from his multiple sclerosis. Respondent'’s
worker’'s compensation award should have beeﬁ limited to an award under § 42-
9-30.

Respondent has a long history of multiple sclerosis. Dr. Lucas is a
board-certified neurologist who treats the Respondent for his multiple sclerosis.
Dr. Lucas started treating the Respondent in 2001 for his multiple sclerosis.
(R.pp.66-67). On October, 4, 2001, Dr. Lucas noted that the Respondent had
pain in his right leg, difficulty wilth memory and fogginess of his thoughts.
(R.p.103). Dr. Lucas saw the Respondent on September 20, 2007, when he
noted at the time that he WOU|.d éuppon the Respondent in a disability application.
Specifically, Dr. Lucas noted that the Respondent had been having increased
symptoms and that Dr. Lucas was actually surprised that the Respondent was still
able to work with the amount of physical problems that he was having. (R.p.68).
At the March 20, 2008 visit, Dr. Lucas noted he wasn’t sure how much longer the
Respondent would be able to work. (R.p.69). Specifically, Dr. Lucas noted that
the Respondent had been having a series of small falls and losing his balance
and he was having more difficulty walking. Dr. Lucas testified he didn't think the
Respondent would be able to continue to work for much longer and felt that six
months to a year was the longest he imagined the Respondent would be able to
work. (R.p.70). Dr. Lucas became aware of the Respondent’s on-the-job injury
on March 19, 2009. Dr. Lucas was of the opinion that the fall of October 31, 2008
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did not in any way affect the Respondent’s multiple scleroéis. (R.p71). On
September 17, 2009, Dr. Lucas noted that the Respondent was having more of a
gradual decline as a result of his multiple sclerosis, including difficulty balancing,
and some cognitive difficulty. (R.p.73). Furthermore, Dr. Lucas testified that to a
reasonable degree of medical certainty, that the Respondent was disabled and
unable to work as a result of multiple sclerosis. (R.p.74).

There is no case law in South Carolina addressing this particular situation. -
The statute on pre existing condition addresses situations when the worker’s
comp injury aggravates the pre existing condition or the pre existing condition is
aggravated by the worker’s comp injury. In this case, there was no aggravation of
either_the worker’'s comp injury or the pre existing condition. Dr. Lucés testified
that the Respondent’s multiple sclerosis was not aggravated by the fall and there
is no evidence that the fall was aggravated by the multiple sclerosis. It is clear
from the medical testimony that Respondent would have been unable to work due
to the multiple sclerosis regardless of the fall ever happening. Arguably, if the
Respondent did not have multiple sclerosis, he would still be working.
Respondent was granted social security disability as a result of his multiple
sclerosis . Although the commission found that social security ruling was not
dispositive, it still should carry some weight. Furthermore, the Respondent
voluntarily retired and elected a regular retiree status as opposed to a disability
retiree status. Respondent also admitted he received Social Security Disability as
a result of his multiple sclerosis. Therefore, from the overwhelming amount of

evidence, it appears that the Respondent is not disabled from the fall of October
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31, 2008‘, but as a result of his multiple sclerosis and therefore is not permanently
and totally disabled. Therefore, the opinion of the Single Commissioner should
be reversed.

Respondent’s contention that since he was not taken out of work due to his
multiple sclerosis that it means that the multiple sclerosis did not prevent him from
working is incorrect. The record is full of evidence that Dr. Lucas was concerned
about the Respondent’s ability to work and ultimately testified that the
Respondent could not work because of his multiple sclerosis. Dr. Lucas also
testified that the Respondent's fall on October 31, 2008 did not aggravate his
multiple sclerosis. Based on Dr. Lucas’ opi.nion, it is clear that the Respondent
would have become disabled as a result of his multiple sclerosis regardless of the
October 31, 2008 accident. If an injured worker is unable to work due to a non
work related condition, it penalizes the carrier to find the worker to be
permanently and totally disabled. Therefore, since the Respondent is unable to
work due to his multiple sclerosis, it was an error of law to find him permanently
and totally disabled from his work injuries and the Commission’s ruling should be
reversed. |

Il. THE COMMISSION ERRED IN FINDING OF FACT #4 AS IT IS

NOT SUPPORTED BY SUBSTANTIAL EVIDENCE AND

RESPONDENT’'S MULTIPLE SCLEROSIS CLEARLY AFFECTED

RESPONDENT’S ABILITY TO WORK.

_The Commission erred in Finding of Fact # 4. Finding of Fact #4 finds that

“Respondent suffered from multiple sclerosis since 2001 but he worked full-time

until he went of work due to his injuries and at no time was he taken out of work



by a doctor due to his multiple sclerosis and missed no time from his job prior to -
his injury because of his multiple sclerosis.”(R.p.4). Respondent worked foliowing
this accident until April of 2009 when he retired. As previously argued, there is
medical evidence showing that Respondent was unable to work because of his
multiple sclerosis. Furthermore, Finding of Fact #4 is inconsistent with Finding of
Fact #5 which notes that Respondent is on Social Security disability due to his
multiple sclerosis. It is inconsistent to have a finding that the Respondent’s
multiple sclerosis had no effect on his ability to work but then acknowledge that
multiple sclerosis is the reason why he was deemed unable td work by the Sobial
Security Administration. |

. THE COMMISSION ERRED IN RELYING ON THE OPINION

OF DR. NOLAN AND ON THE VOCATIONAL REPORT ASIT IS

NOT SUPPORTED BY SUBSTANTIAL EVIDENCE.

Finding of Fact #11 states that “Dr. Nvolan, the authorized treating
physician, indicated Respondent could not work due to his work injuries and this
finding is supported by the vocational expert’s report of September 16, 2011.
Respondent is permanently and totally disabled.”(R.p.5). The Commission’s
reliance on Dr. Nolan’s opinion is misplaced. Dr. Nolan did not start seeing the
Respondent until approximately a year after the date of the injury. Dr. Nolan was
uhaware of the éxtent of the Respondent’s multiple sclerosis or the opinion of the
treating neurologist with regards to the Respondent’s ability to work which related
to his multiple sclerosis. Dr. Lucas, who has seen the Respondent both post and
pre-accident, is of the opinion that the multiple sclerosis is what rendered the

Respondent unable to work.



Dr. Nolan fi‘rst saw the Respondent in November of 2009, approximately a
year after the on-the-job injury. Dr. Nolan is the Regpondent’s pain management
doctor. Dr. Nolan testified in his deposition that he did not feel that the
Respondent was able to work when he first saw him in November of 2009.
(R.p.195). Dr. Nolan testified tﬁat he did not treat the Respondent for multiple
sclerosis and that Dr. Lucas was the Réspondent’s doctor for his multiple
sclerosis. When asked whether Dr. Nolan factored in the multiple sclerosis in his
ability to engage in activities, Dr. Noian responded that he had not considered it
or factored it in. (R.p.200). Dr. Nolan was not aware that Dr. Lucas has rendered
an opinion that the Respondent was unable to work due to his multiple sclerosis.
Dr. Nolan was never given the opportunity to review Dr. Lucas’ records or
deposition. (R.p.201). Dr. Nolan was under the impression that the
Respondent’s multiple sclerosis was not that severe. (R.p.201). Dr. Nolan was
shown Dr. Lucas’ opinion that the Respondent could not work due to his multiple
sclerosis and Dr. Nolan testified that it was interesting and that the Respondent
had several reasons why he was disabled and couldn’t work. (R.p.202).

When Respondent went for his vocational évaluation with Dr. Price, he was
feeling poorly as the result of the injections and treatment he had received for his
multiple sclerosis in the days prior to the evaluation. Respondent testified that he
“‘couldn’t even focus” at the time of the evaluation. (R.p.634). Therefore, by
Respond'ent’s own admission, the vocational evaluation was effected by the
Respondent’s multiple sclerosis. Furthermore, the vocational report found that

the Respondent is also medically disabled from working due to his multiple
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sclerosis. This clearly demonstrates that the Respondent’s multiple sclerosis is
what effects his ability to work. Respondent continued to work until April 11,
2009. (R.p.616). Furthermore, the Respondent voluntarily retired from his job at
Trident Tech and elected a regular retiree status as opposed to a disability retiree
status. Respondent admitted he had retired from Trident Tech. (R.p.616). A
prior order of the Cvommissioner found that the Respondent is on social security
disability as a result of his multiple sclerosis.
CONCLUSION

For all of the foregoing reaéons the decision and order of the Full

Commission should be reversed and the case should be remanded for a
determination under § 42-9-30.
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