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Tuesday, December 15, 2009

(WHEREUPON, thé cases were called for other
defendants pléading.guilty in this group, ﬁot felated fo
Mr. Whitfield's case.)

MS. HUEY: Your Honor, next is Jerry Whitfield.

He's pleading guilty to armed robbery, 2007-GS-02-980, as well

as conspiracy, 2007-GS-04-982. There's a recommendation of 10 -

years on the armed robbery, and 5 years on the conspiracy.
MR. POTTER: Judge, may it please the Court?
'THE COURT: 'Yeah.
MR. POTTER: We'll also be asking for credit for the

time. I'll have to calculate. that, and I'll give you that in

‘a second.

(WHEREUPON, ..the.case. was.-called: -for another

defendant pleading guilty in this group, not related to

Mr. Whitfield's case.)

THE COURT: Okay. I need all of you to réisevyour

right hand.

(WHEREUPON, all defendants pleading guilty in this

- group were given their oath.)

THE COURT: What I'm going to do is go throﬁgh‘and
ask you some questions. Just respond when I goiﬁt tozyou to
keep it.straight on the record. |

Have any of you had any drugs or.alcohoi w%ﬁhin thé

last 24 hours?
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DEFENDANT

DEFENDANT

DEFENDANT

DEFENDANT

DEFENDANT

THE COURT:

BELOTE: No, sir.

WILLIAMS: No, sir.

WHITFIELD: No, sir.

WASHINGTON: No, sir.

GILLIAM: No, sir.

Any of you beeén threatened by anyone or

promised anything to get you to plead gquilty?

DEFENDANT
. DEFENDANT
DEFENDANT
DEFENDANT

DEFENDANT

THE COURT:

"recommendations- in these cases.

the.recommendation.

BELOTE: No, sir.

WILLIAMS: No, sir.

WHITFIELD: No, sir.

WASHINGTON: No, sir. -

GILLIAM: No, sir.
Do all of you understand there are
I don't have to go along with

I could sentence you to the maximum

allowable by law; do you understand that?

DE FENDANT
DEFENDANT
DEFENDANT
DEFENDANT

DEFENDANT

THE COURT:

BELOTE: Yes, sir.

WILLIAMS: Yes, sir.

WHITFIELD: Yes, sir.

WASHINGTON: Yes, sir.

GILLIAM: Yes, sir.

Are all of you waiving your

constitutional rights, including your right to a jury trial,

your right to remain silent, your right to confront the

witnesses that would testify against you, and also  your right
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to put up a defehse? .
DEFENDANT BELOTE: 'Yes, sir.
DEFENDANT WILLIAMS: Yes, sir.
DEFENDANT WHiiFIELD: 'Yes,‘sir.
DEFENDANT WASHINGTON: Yes, sir.
DEFENDANT GILLIAM: Yes, sir.
THE COURT: . Have‘all’of you had plenty of time. to
speak with your lawyer, are you.satisfied withlhis services?
DEFENDANT BéLOTE:. Yes, sir. |
' DEFENDANT WILLIAMS: Yes, sir.
DEFENDANT WHITFIELD: Yes, sir.
DEFENDANT WASHINGTON: Yes, sir.

DEFENDANT GILLIAM: Yes, sir.

THE COURT:, And have ydu.had.plenty of time: to speak

'to your clients? Do you think they.ﬁnderstand-the-elements of

- the crimé and their waiver of constitutional rights?

MR. POTTER: I've had plenty of time, Your Honor,
and I believe they.understand the Qaiver of rigﬁts and the
elements of the crime..

THE COURT: Do all of you want to piéad guilty to
the charges‘against you and are you guilty?

DEFENDANT BEDOTE: Yes, sir.

DEFENDANT WILLIAMS: Yes, sir.

bEFENDANT WHITFIELD: Yes, sir.

DEFENDANT WASHINGTON: Yes, sir.
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DEFENDANT GILLIAM: Yes, sir.
THE COURT: All right.
({WHEREUPON, the facts were given for a case from:

another defendant pleading guilty in this group, not relatéd

~to Mr. Whitfield's case.)

THE COURT: I'm going to-accept everybody's blea( as
I said. I fihd it freely and voluntarily made based upon
advice of counsel.
| (WHEREUPON, cases were disposed of relating to other
defendants pleéding guilty in this group, not related to
Mr. Whitfield's case.)

MS. HUEY: Your Honor, then as to Mr. Whitfield.

'This offense occurred on January of 2007. The defendant aﬁd a

co-defendant conspired together to rob the Fudrucker's on
Clemson Boulevard. The defendant actually worked at this.

lccation and so he arranged with another defendant for this to

"happen. He knew the layout of the restaurant and where the

money would be, and that éort of thing.

‘'The co-~defendant actually ended up shooting the
manager, and he is doing 15 years now, Judge, butzgg;ce this
defendant didn't actually commit the crime as far as robbing
it, other than conspiring and planning the whole thing, thét's
why we're recommending 10 yearsi:&

THE COURT: You agree with those facts?

DEFENDANT WHITFIELD: Yes, sir.
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MR. POTTER: Judge, he's been locked up. .248 days.
As indicated, we'd ask you to follow the recdmmehdation‘and
just. let the.sfyears in the;cqnspiracy run concurrenf with the
10 years.

| THE COURT: All'right. As I -said, I've accepted the

pleés. Thebsentencé on-the armed robbery is 10 years. On the
conspiracy it's 5. Run those concurrent, cred;t.for 248 days.

MR. POTTER: Thank you, Judge.

(WHEREUPON, the hearing relating to Mr. Whitfield

was concluded.)
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CERMTFICATE

- I, Sharem L. Qizem#ﬁahks; QfﬁicialICouft-Repartét
for the 10th Judieial Circuit of the State of South Carolina,
.dq herébylcertify that theé ﬁbxegoing,is a true;-accurate:énd
conplete traﬁscript‘of record ¢f all’ the proceedings had and
the évidenée iﬁﬁroduced ih the hearing of fhe captioned case
in Circuituéourt on the-lsth day of August 2009.

I do further certify that I am neither of kin,

counsel nor have an interest to any party- hereto.

Rugust .31, 2010 .

WiNa .
e j / . R

/ SHARON L. VIZHR-HANKS

CIRCUIT COURT REPORTER .
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. INSTRUCTIONS B READ CAREFULLY

In order for this application to receive consideration by the Cour, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to cach applicable question. If nccessary, applicant may fumish his answertoa
particular question op the reverse:side of the page or onan addmonal page. ‘Applicant shall make clear to

- which question any such contmucd answer refers.

Since every application must be swom under oath, any falsc statement of a material fact therein

" may serve as the basis of proseciition and conviction for pcnury Apphcan!s should, thcrcfore, exercise

care to assurc thax all answers are true and correct.

lfthc application is taken in forma pauperis, it shall mcludc an affidavit (attached at the back of
the form) setting forth information which cstablishes that applicant will be unable to pay the fees and costs

"of the proceedings. When the application is completed, the origina] shail be mailed to the Clerk of Court

for the County in which the applicant was convicted.
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ORDER:___.___ TRANSCRIPT
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. The date upon wluch sentence was imposed and the terms of the sentence:

. (b) aﬁcr a plea of not 'gu_xlty'

o ‘:_;jj;mmma - luopiton

(a) R GRS LOMODORAG | TSI CONOPMATLL Tos wcm_m m\M
| \QL Y- tq %m(\ ‘{D\Q‘fm DI e

(0)'
Check wbether a ﬁndmg of guilty was madc:
(K{ A aﬁera plea of guilty \/

(¢) afterapleaof nolo contendere

‘Did )611 apbcal from the j'ud gment of conviction or the imposition of sentence? '
N v : : : C

If you answered Ayes® to (7), list:
(2) * thename of each Court to which you appealed:

i. ol

]

if.

iil. "

(b)  theresult in each such Court to which you appealed:
i oo

st

. Y

(c). thedate of each such result:

i _off
©d n
| ii. "

- (d)  if known, citations of any written opinion or orders entered pursuant to such

results:
R 1Y
it o
TR

If you answered Ano@ to (7), state. your reasons for not so appealing:

@ Lol enfld P
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12,

13.

()  the name and location of the Court in which each was filed:

(®) \Uf);)\ﬁf)\ 6\(\ o 'L“%( 0 SOy §\ Yﬁb‘\‘fl

(©) - — e
S(ate concisely the grounds on which you base your allegation that you are being held in
custody unlawfully:. ' |
(a) ?m aeedeeref) e \m\»
®
© I 7
 State concisely and in the same ordcr the facts which support each of the gxounds set out
in (10)
@ S, e los Ko o Yoo
®
(©) i

Prior to this application have you filed with respect to this conviction:

())  any petition in a State Court under South Carolina Law?. M

® any petition in State or Federal Courts for habeas corpus or posf-cou'w’ctions
relief? o) . - '

(©) any petition in the Umtcd States Supreme Court for.certiorari othcr than pcntlons,
if any, already specified in(8)7 _Q{1) ‘

(d)  any other petitions, motions or applxcanons in this or any other Court? QS: 0

If you answered Ayes® to any part of ( 12), list with rcspect to each.petition, monon or

apphcatxon _ :

(a) the specific nature thereof:

i N '

i, ! ' L | )
iii. "

iv. o

T \\\\ R,

I

ii.

oo S :

13
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15.

iv.

(©

i.

iii.

iv.

(d)
i.

ii.

iif. _
iv.

{e)

i

i.
.

v,

the dispésition thereof:
Al
!
[
. g
il

the date of each such disposition:

LW

H

if known, citations of any written opinions or orders entered pursuant to each such

- disposition:

o

[U

.1

1

Has any ground-set forth in (10) '_been:pm'/iously presented to this or any cther Court,

- State or Federal, ‘in any petition; motion or application which you have filed?

B L — —

If you answered “yes” to (14) identify:

| (@)

i

(®)
i.
ii.

iit.

which grounds have been presented: '

ol

i

the proceedings in'which each ground was raised:

I

11

*\
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t7.

18,

If any ground set forth in ‘(10)' has not previously been _prc;cchtcd'_to any Court, State or

Federal, set forth the ground arid state concisely ﬂle,rcasbnsﬁhy such ground has not

(@
®)
(©)

previously been presented:

0

Were you represented by an attorney at any time dunng the course of:

Y
)
©

@

(=

your arraignment and plea? \R D)
your trial, if any? _o{f\
your sentencing? _ W

your appeal, if any, from the judgment of conviction or the imposition of

sentence? \\g-j\

preparation, presentation or consideration of any petitions, motions or applications

with respect to this conviction, which you filed? af

Ifyou answered Ayes@ to one or more parts of Q7), list:

@

i.

o,

.

i,

()
.

iii.

the nami¢ and address of each attorney who represented you ‘

Oh\. “ﬂ;\_\ ey VJ\\\\D\\A AT QRQ 0,
Ducrennt m\\\s\\\ Lo ‘A\W \)l\ Sen 3(\(\2 ARG

56 A

the proceedings at which each such attomey represented you:
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19.  State clearly the rchef you seek in filing this application:

r?\\ \\\‘R(\ﬁ\\(\\?) (‘\Q i\'\‘&ﬁoﬁ- (\j(\‘i\ \)\?' (\N&‘(D\f\f“ﬂ \S‘u YW‘D \\\Q)
ﬁ\\l\i\\ en m&m,vé\ \)i mhmm )\\ Qn\ mwr\ \\¥m\ \mﬁ\em@;

20.  Are you now under sentence from any other court that you have not challenged?.

Revised 3/2003
STATE OF SOUTH CAROLINA )
_ ' ) VERIFICATION
County of Qﬂ'}dﬂf’ BN o ) :
L ¢ \PX‘{\\ \\\\\\\Q \(\ . ., being duly swomn

upon my oath; depose and say that I have subscribed to the foregoing application; that I know the
contents thercof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and

allegations therein set forth are true.
4K

SWORN to and subsmbed before me this l/d

-dayof _ LlQLLb , 2010 . ‘
[/ Lﬂfﬂmﬁ_ L.S.)
Notary Public

My Commission Expires: Sf//_( ?fé}‘

A TRUE COPY_

- AUBI?ZD\U
"%:ﬁxos COURTS




“APPLICATION TO PROCEED WITHOUT PAYMENT
' OF COSTS AND AFFIDAVIT -
IN SUPPORT THEREOF

I, i’\’ )M \\\HALLV\(\\ - hcfeby apply for leave to
proceed in this action without prepaymcnt of fees or costs or security therefor. - In support of my

- application I declare upder penalty of perjury that the following facts are true:

(1)  Tam the applicant in this action and I believe [ am entitled to redress.

v (2)  Because of my poverty [ am unable to pay thc costs of said procccdmg or give

security thereof.
D 4

Applicant
SWORN or to and subscribed before me this
g( day of /qou =t .10,
zéﬁ_ ﬁ:rmm, |
- Notary Public
My Commlssmn Expires: /( ?// ’7/
- A TRUE COPY

G 1 7 2000

A
E%ng( OF COQURTS
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" State of South Carolina,

Respondent.

STATE OF SOUTH CAROLINA ). N THE COURT OF COMMON PLEAS
: ) TENTH JUDICIAL CIRCUIT
COUNTY OF ANDERSON ) - -
) 2010-CP-04-2913
Jerry Whitfield, #338495, )
Applicant, )
) .
A ) RETURN
)
)
)
)

The Respondent, making its Retumn to the application for post cc;nviction relief (PCR) filed
August 17, 2010, would respectfully show thié Court:
| l. . |
The Applicant |S prcs\cntly' confincd in the South Carolina Dépanment of Cc:)rrcclions
pursuant to orders of commitment. of the Anderson County Clerk of C;um The Applicant was
i:idicted at the»March 2007 term of the Anderson Couniy Grand Jury -for Amred Robbery (QOO?-GS—
04-098_0) and Cri‘minal. Conspiracy (2007..-GS-04—0982), He was represenléd by Andrc}v;P-otter,

Esquire. On December 415, 2009, the Applicant pled guilty as charged. Applicant was scntenced by

_ the Honorable J. Cordell Maddox to confinement for a period of ten (10) years on the armed robbery

charge and five (5) years on the conspiracy charge. The scntences were run concurrently. The

Ap.pl‘iéant did not appcal his guihy pleaor sent:cncc.

Attachea herewiih and incorporated herein are the rcéotdé ofthe Anﬂerson County Clerk of
Court regarding the subjeet con'viclion(s), the Applicam;s records from the South Carolina
Department of Corrections, and the guilty plea transcript. The Respondent reserves thie right to

amend and/or supplement this Rctum upon receipt with any relevant matenals.

19



i,
‘In his current Application, the Applicant allcges that he is being held in-custody unlawfully

for the following reasons: : B
i. - Involuntary Guilty Plea;j-
2. Ineftective Assistance of Counscl
-.a: “Tral counsel was ineffective because he did not
provide the defendant with reasonable competent
advice.”
b. Counsel should have contested the volunlanness
of the Applicont’s contession.

El

il

In a post-conviction relief action, the Applicant bears the burden of proving the allegations in

their application.. Butler v. Stzrte 286 S.C. 441, 334 S.E.2d 813 (198.5). Whore t-he application
. allege,s ineftective assrstance of counsel as a- ;,round for. re]ref the Apphcant must prove that

"counsel's. conduct SO undermmed the proper. functronmb of the adversanal process that the lnal
;:,'cannot.abe rched upon as- havmg, produccd a jUbt rceult s Stncklzmd V. Washmmon, 466 U S. 668,

l

lO4 S.Ct. 2052, 2064 80 L.Ed. 2d 674, 692 (1984) Buﬂcr, 334 S.E.2d 813.

The proper measure of pcrtormance is whcther the atlomey provrded representatron thhm
the range of compctcnce requu'ed in criminal. cases. The courts presume that counsel rendered
adequate assistanec and made oll significant decisions in the exercise of reasonable proféésional

. )udgmenl Stnckland 466 U.S. 668. The Apphc.ant must overcome this presumptlon in order to

receive rehef Chergg v, State, 300 S.C. | IS 386 S E 2d 624 (1989)
Thc reviewing court applles a two- pronged tesl in evaluatm;, allegations of meffectwe

assistance of plea counsel. Fi rrst, the Apphcam must prove that counsel's performance was
deficient. Under this prong, the court measures an attorney's performance by its "reasonableness
. h] . .
_ 2

2



LR A

“~

under professional norms.” ‘Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing Strickland.

Second, counsel's dcﬁcient pe.rformadt:fe must have prejudiced the Applicant such that “there is a
reasona‘ﬁé probability that, but for counsel's unprofessionél errors, the result of the procécding
would have.bcen different." _C_ij 300S.C. at'117- l‘:8, 386:S.E:2d at 625. With respeél to
gui‘liy p.fea counsel, the Aﬁplicant mUsi show that thercisa reasonable .préb'ability that, but for
cdun_sel's dllegcd errors, he wo'ixlld not have pled-guilty and would have insisted on going‘to trial.

Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed:'2d 203 (1985).

Reéspondenit submits that the Applicant'cannot satisfy-cither ré‘duirémcnfof the Strickland
j . : "
test. Nevertheless, the allegation of ineftective assistance of counsel probably raises a question

of fact which cannot be coniclusively refuted by the record and, therefore, requires that an

evidentiary hearing be held.’ Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983); Delaney. v,

State, 269 S.C. 555, 238 S.E.2d 679 (1977).

.

v, -
R

Ré'spondent submits that the Applicant’s allegation that his‘guilty plea was involuntary is '
withouf merit. In PCR cases, a defendant asserting a constitutional violation must frame the issue as
_ one of ineffective assistance of counsel. Al-Shabazz v. State, 338 S.C. 354,527 S.E.2d 742 (1999).
A defendant who pleads guilty on the advice of counsel may collaterally attack.the plea only by

1

showing that (1) counsel was ineffective an;!? (2) there is a reasonable probability that but for

: i .
* counsel’s errors, the defendant would not have pled guilty and would have insisted on going to trial.

¥ .
Roscoe v. State, 345 S.C. 16, 546 S.E.2d 417 (2001). A defendant alleging that his guilty plea was

induced by inetfective assistance of counsel must prove that counsel's advice was not "within the

competence demanded of attorneys in cn'minal cases." Hill v, Lockhart, 474 U.S. 52, 56, 106 S. Ct.
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366, 369 ‘(‘*1'9_8‘_5). A guil ty pleais asolemn, judicial admission of the truth of the charges against the.

defendant. Statementsmade during the plea should be considered conclusive unless.the de:‘q_n_&ipht

prcse‘ngs reasons why he should be.allowed to d(j:pz_,l‘rt from the truth of those statemcnis;'Cr'zxwtbrd‘v.

U.S., 519 F:2d:347 (4" Cir. 1975); Edmonds v: Lewis, 546 F.2d.566 (4® Cir. 1976).

Respondent submits that the record tul ':y,_-supports the knowing and voluntary natﬁ(c of the

Applicant's plea. However, altegations regarding ineffective assistance of coupsel and the voluntari-
PP p s regarding , istan 1a

ness of the plea may raise. a question of fact that is not conclusively refuted by the record.

Accordingly, Respo,ndent réquests an evidcntiary hearing on this allegation. Sharper v. State, 305

S.E.2d-247.

V.

_Each and every allegation contained within, the application not hereinbefore expressly -

admitted, qualified or explained is hereby denied.

PR



-VI.
WHEREFORE, having madc its Return, the State requests that an cvidentiary hea'ring be
‘held. |
Respcetfully submitted,

HENRY DARGAN McMASTER
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General -

SALLEY W.ELLIOTT
Assistant Deputy Attorney General

A.WEST LEE

Assistant Attorney Genera
By: _SQ/ A ﬁ% .

ATTORNEYS FOR RESPONDENT

Office of the Attorney General

P.O. Box 11549

Columbia, SC 29211

Telephone: (803) 734-3737
October 18, 2010 '
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H *

** Start of Requested Cértified Transcript of Recofd

THE COURT: ~ A11 right. The next matter is the qasé
Iof Jerry Whitfield versus the State. of South Carolina,
2010-CP-04-2913. Ms. Cbsby on behalf of the Applicant
and Ms. May on behalf of the Stéte. |

"I notice theré is a mqfion to continue this
hearing? _ | | ._ |

MS. COSBY: Yes, Your Hondf.“‘WE~aTé withdrawing
the motion. We're ready ta proceed. ‘ |

THE COURT: ATli right. I understand that there was
"some confusion-asifo who was the PTea-Judge and I think
that was Judge'Madde:from looking at the file. So you
withdraw fhat? “ | |

MS. COSBY: Yes, sir, Your Honor.

THE COURT:. A1l right. Is there anything from the.
State before we procéed? | |

MS. MAY: No, Your Honor.

THE COURT: Anything further, nore from the
+Applicant before we proceed?

MS. COSEY: No, Your Hoﬁor.

THE COURT: What are the grounds in the -

_apincation?

MS. COSBY: Your Honor, the grounds are ineffective
assistance of counsel and an involuntary guilty plea.

Your Honpf, the basis of fhe ineffective assistance
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of counsel claim

advise Mr

. Whitfield as to the elements of the crime of

is that Counsel did not adequately

armed robbery in that the facts of the case don't

!

support an armed robbery conviction, and that had

Mr. Whitfield been properly advised, he would not have

pled guilty to armed robbery and would have only pled

guilty to criminal conspiracy.

b7

In addition, Your Honor, when evaluating the guilty

plea transcript, that the guilty plea transcript is not

sufficient. The colloquy in the plea is insufficient to

establish that Mr.

Whitfield made a knowing,

'1nte11igenf, and voluntary plea.

THE

COURT:

As I understand it, the grounds for the

application are ineffective assistance of counsel and

failure of Counsel to advise the Applicant of .elements

of armed robbery, which was to the Applicant's prejudice

that the facts of the other case do not support armed

robbery and would,

MS.

' “THE

because of the sufficiency of the notice and advice of

the plea?
MS.
THE

MS.

COSBY:

COURT:

COSBY:
COURT:

MAY :

therefore, be criminal conspiracy?

Yes, sir.

The other grounds are involuntary plea

Yes, sir.

A1l right. Anything from the State?

No,

Your Honor.
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' THE COURT: Al11 right. You may call your first
witness. | |

'MS. COSBY: Yoyr Honor, we would call Catherine

'Huey.
| THE CLERK: If you would please step'forwérd to be
sworn in. Please raise your right hand.A
‘(Whereupon, the Witness, Catherine Huey, was sworn
by the Clerk of Court.) |
THE CLERK:. Thank.you, ma'am. “Havé a seat on the
‘witness Sfand. And bnce you are séated, p{éaSe state

your full name for the record.
THE WITNESS: It's Catheriné Huéy, H-u-e-y.
THE CLERK: Thank you, ma'am. |
Wheredpon,
. Catherine Huey,

Having been first duly sworn, was examined ‘and testified.

as follows:

DiredtvExamination by Ms. Cosby:

Q. Ms. Huéy, you work for the Solicitor's Office héfe
in Anderson?
'A. . Yes, ma'am, I do.

Q. You prosecuted this case against Jerry Whitfield?
A. U1timateiy yes, I did, yes. | B

Q. Do yoﬁ want to té]] the Court as to the backgrohnd

of how you got this case?
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A. Yes, ma'am. Originally Mr. Whitfield's case as

well as three Codefendants were assigned to Sdott

- McEThannon in our office. Once he left our office to

enter into private practice, I got Mr. Whitfield's case.
The other three had been disposed Of', |

Q. Okay. And the other three were disposed of 1in
varying ways? |

Aﬂ Yes, ma'am.

Q. Okay. And was one of the Codefendants a Brook1yn

Hill1?

A. Yes, ma'am.

Q. And.- how was her case diéposed of?

A. Brooklyn Hill's case was dismissed.

Q. Okay. And her role in the case was that she worked

at the Fuddruckers?
Yes, ma'am.

And there was a Delansia France?

A.

Q

A. Yes, ma'am.
Q How was her case disposed of?

A Hers was dismissed as well.

Q What was her role in the criminal conspiracy and
armed robbery? |

A. She was the getaway driver, a11eged1y;

Q. Okay. And then Derrick Harris?

A. And he was the shooter.
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Q He was tﬁe”shootér and he ---

A Actually entered Fuddruckers.

Q. With a‘weapon? |

A 'Yes, ma'am.

Q Okay. Ahd'hqﬁ'was his case disposed of?

A HeAp1ed guilty, and Scott McE]hahnbn hénd1ed that
plea.

Q. Okay.

A. And I believe he was senteﬁced to 30 suspended to
15 years and five years' probat%on.

Q. Okay. And you reviewed the file attmy request?

A. .I‘tried'to,,whatAwe can,pﬁt together, yes, ma'a@.
Q. Okay. So you are testifying to what you recéht1y
_reviewed from the Solicitor's Office file?

A. Yes, ma'am.

Q. Okay. In your review of the file did, was there an
indication that there may havé been a videotape? |
A. Yes, ma'am. There is some reference tofVideo‘in
the file and the investigative report:. That video, we
tried to find whether it was st1T1 in evidence. It was

not ever p]aced=fn evidence, so it -may ‘have been sent to
our office as part of the file, and then when our -file

was scanned it must have been misplaced because we can't

alocate it.

Q. So now, the videotape, you just don't know.where>1t
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, is?

A. At least without trying further we can't find it at
this moment.
MS. COSBY: Okay. A11 right. Thank you.' That's
all I have. o
THE COURT: Cross-exam?
MS. MAY: May it please the Court, Your anor.
Cross-Examination by Ms. May:
,Q' Ms. Huey, do you recall why Ms. Hi1l1 and
Ms. France's charges were dismissed?
A. Yes, ma'am. Like I said, I believe Scotf
McElhannon actually dismissed those cases, bpfvthose two
were exfreme]y cooperative with police and acfua11y led
to Mr. Whitfield's arrest, and also they wereiwilling to
testify againsf Mr. Whitfield had we gone to ﬁria]. |
Théy were dismissed because they did cooﬂerate and
plus they had minimum involvement and minor prior
Irecords as far as I know.
MS. MAY: Thank'you: Nothing further.
THE COURT: Redirect?
MS. COSBY: No Redirect, Your Honor.
THE COURT: A1l right. You may step down . Thank
you, ma'am.
(Witness leaves stand.)

THE COURT: You may call your next witness.



32

10

11

12

13

14

15

16

17

18

19

20

21

22

23
24

25

‘

'

Whitfield v. State -- PCR -- 06/05/2012 -- Whitfield/Direct

your

Wher

Havi
as f
Dire
Q.
A.
Q.
Depa
A.

MS; COSBY: Your Honor, we call Mr. Whitf1e1d.

THE CLERKf "Mr. Whitfield, woﬁ1d'y§u please raise
hand to the best of ybur ab11jty,4your'right-hand.
‘(Whereupon, the Witness, Jerry Whitfie1d, wés sworn
by the Clerk of Court.)
eupaon, |

| Jerry Whitfield,

ng been first duly SWOEn, was examined and testified
ollows:
ct Examination'by Ms. Cosby:

You are Jerry Whitfield? .

Yes.
.You are servingfa senténqe with the South Carolina
rtment of Corrections at this time?

‘Yes. |

Can you tell the Court what yo&r sentence is?

Um, I'm serving ten yéars for armed robbery and
years on conspiracy rﬁnning concUrreht;
What is your max-out date?

ﬁy max-out date is 2017,'6TV0ctober. ,
Okay. And these convictions resu1tedﬂ~came about
resu1t'of a.robbéfy at a Fuddruckers? .
Yes. |
Okay. And did you work at the Fuddruckers?

Yes.
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Q.. Okay. And the allegation was that you helped plan
this robbery?

A. Yes.

Q. Are .you denying that today?

A. No. ‘

Q. Okay. So you admit that you did help plan this
robbery?

A. Yes.

Q. Okay. And did you participate in the robbery?

A. No. -

Q. Okay. Could you telil me what you were doing at the
point -in tfme when the robbery occurred?

A!} The point in time when I first came in, we was not
told that -- wé was told to take out the trasﬁ that
night. So when I came in about a minute or two Tater
the gunman came in and he pointed a gun and said
"freeze." So i put my hands up, and then he turned the
gun on the manager and from there shots were fired.

Q. "~ Okay. And so after this robbery occurred, were you

arrested?

A. No.

Q. .Okay. So were you subsequently arrested at any
time?

A. Like later on down the 1line.

Q. Okay. So before you were arrested, you were
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interviewed by law enforcement?

A. Yes .’

Q. Okay. And when you were interviewed by law
enforcement, did you admit your involvement in the

activities?

A. No.

Q. ©Okay. But uitjmate1y you were arrested?

A. Yes.

Q.. Dfd you seek out counsel after you were arrested?
.A. Yés. |

Q. Who was:thétvattorney?-

A. At first it was Mr. Epps, William Epps.

Q. 'Okay.' And how long did he represent you?

VA. From 2007 till 1ike 1afe, I want to say Tate 2007,

- 2008.

Q.  Okay. So how did he stop being your attorney?

A. ' Well, he said he needed a ceftain amount of money
before my court date was coming up,:and'we.cou1dn'tAcome
up wifh'the monéy. So he'ﬁad me come -up heré.~ And fo
my uﬁderstanding I thought I was signihg-fe]ease papers
for my paperwork, and in actuaTity I'was>re1easing'h1m
as my 1awyér. |

Q.‘ So he wés released as your attorney?'lYou signed
the papeérs? |

A. Yes.
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Okay. Had you paid him any money before then?

Q

A. Yes.
Q How much had you paid him?

A I'm not sure. We got the paperwork at home. It
was l1ike a couple thousand.

Q. Okay. And so you could not, you no longer could
afford to continue with him?

A. Yes.

Q. ‘And so at that point in time did you get the
services of another attorney?

Yes. | |

Who was that attorney?

Mr. Andy Potter.

Okay. When did he become your attorney?

It was around 2008 --

20087

-- when he was assigned to me.

Okay. Did you meet with him?

No.

You never met with him before your guilty plea?

> P >0 » P >0 > p >

Only when I was coming to court.

2

So the first time you met him was on the date that

you came to court?
A. Yes.

Q. Okay. .Did you have conversations with him at the
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courthouse?'

A. In chambers, yés.

Q. In chambers?

A Well, when I was in the jury box.

Q. In the jury box, okay. And what were your

. conversations about? | |

A. Um, well, he was te]iing me that the armed robbery

conspirady.was like the same thing because the hand of
oné is the hand of all, which is if one is guilty then
all is guilty.

Q.~ Okay 

A. So he told me that since my Codefendants rolled on
me, that the armed robbery was gonna stick.
,Q. Okay. And so the Codefendaﬁts rolled on you,
meaning that --

A. They gave statéments aqd was wiiling to téstify
against me.? |

Q. Okay. And so based on'thét 1nformatibn,'one,.that
the Codefendants were.gonna testify agaihst~you, and
two, that the hand bf one is the haha of §11, what did
you decide? | | V |

A. I decided to go with tﬁe guilty plea because ﬁe
said it was the best-choice I had.

Q. Did you have any discussioné with Mr. Potter about

what the State would have to establish or prove to find
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you guilty of those two qffenses?

A, No, ma'am.

Q. Okay. Did you have any discussions at all about
the facts of what occurred on the night in question?

A. No, ma'am.

Q. OKay. You never talked to him about what you were
doing inside the restaurant at that time?

A. Well, I tried to explain it to him, but when I was
explaining it to him what was happening with me, he went
back over with the same statemeht, the hand of one %s
the hand of all, and since they'wrote statements on nme,

you were guilty.

Q. How long did this conversation occur?
A. It wasn't more than ten minutes.
Q. How long between the conversation and theé guilty

plea in front of the Judge?

A. I think we had the conversation around 1ike in, I
pled out in December and had a conversation like I want
to- - say a couple months prior to that, he said Tike in
November when I was coming_béck~because they had a
12-year sentence on the table and I declined to. take
fhat. And then he was Tike, "We're gonna try to get it
to strong-arm robbery.” But in December we héd the same
conversation. "The best I can do for you is ten years."

Q. Okay. Al11 right. So, right now, you have a
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"max-out date,offoctober 8, 20172

A. Yes.

Q. Okay. ”Aﬁd'that is what you need to do to serve out

the armed robbéry?

A.
Q.

Yes.

If you hadn't been convicted of the armed robbery,

when would you be released? .

A.
Q.
A.
Q.

I would havévien'home sometime last year.
Last year?
Uh-huh.

And so the armed robbery would run concurrent with

your sentence?

A.
Q.

Yeah, that's what Mr. Potter told me.

Okay. So let's talk about when you went before the

 Judge, okay?

A. A1l right:

, Q. Were YQu.a1ohe or .were ‘there a group of people
there?‘ | i

A | It was.11ke kangérbo gourt, I guess they'ca11.it,
Q We]], Tet's not dobthat; 

A. Okay.

Q Just tell me the factsl

A Yeah. Most of the people were takihglp1eas.

Q Qkay. _36 there~were é number of Defendants in

front of the Judge, and so the Judge is taking a number
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of pleas at the same time. And so when the Judge talked
to you, he talked to you about whether or not you want
to do this?

Yes .

Okay. You told the Judge you did?

Yes.

Okay. Why did you tell the Judge you did?

> e > P >

Because I thought Mr. Potter would, I thought he
gave me all the facts on the-armed robbery, the armed
robbery charge.

Q. Okay. And have you read your transcript?

A. Yes.
Q. Okay. And in the transcript you -- well, on the

day of the plea do you recall the,JUdge te]]iﬁg you what
the State would have to prove to find you guiity of
armed robbery?

A.- No, ma'am.

Q. What the State would have to prove to find you
guilty of criminal conspiracy?

A. No, ma'am. |

Q. Okay. Do you remember ever telling the Judge that
you were gui]ty?i |

A. Yes.

Q. Okay. And when you were sayihg you were guilty,

was that guilty to criminal conspiracy or guilty to
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armed fobbery or both?
A. It was guilty to the criminal conspiracy as stated

3

~in my transcript.
Q. Okay. And so had yod known that your attorney
could contest the afmed robbery and potentially you not

have that chargé against you; would you have p]ed

guilty?
“A.  No, ma'anm.
Q. Okay.

MS. COSBY: Thank you, Mr. Whitfieid.
: . THE WITNESS: You're welcome.
THE COURT: Cross-exam?
Crbss-Examinatioh by Ms. May:
Q. Mr.'Whﬁtffe1d;'just so I'm clear, you stated that
-you metﬁwfth Mr. Potter the day of YOuf~gu11ty biea?
A. Yes. | A
Q. But then you also stated that you had met with him
in November as well?
. Yes.
Q! Okay. Did you-meet‘with him any other time?
A. ~No. Only When-I was coming to court.
Q. So you didn't meet with him other times outsidé of
those two?
A.v No. Just only twice.

Q. Okay. A1l right. Do you remember at your gui1ty
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plea - hearing the Judge asking you if anybody had forced

or threatened you into pleading?

A Yes.

Q And you answered "no," correct?

A. Yes.

Q And that was the truth?

A Yes.

Q Okay. And do you recall at your plea hearing the

Judge asking you if you were happy with Mr. Pqtter's
representation?
Yes.

And you answered "yes," correct?
Yes, ma'am.

Was that the truth?

> 9 > P >

Yes, ma'am. .

Q. A1l right. And you said you did want to plead
guilty? |

A. Yes, ma'am.

Q. Okay. And do you reca]]iat.the beginning of your
plea hearing the Solicitor reading out Indictments for
armed robbery and conspiracy?

A. Yes, ma'am.

Q. So was it your understanding that you were pleading
to both of those?

A. Yes, ma'am.
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Q.

19

A11 right. Ahd'you‘did admit“fhatfyou were guilty

of the charges?

A.

Yes. And yes, I admittéd I wa§ guilty of the

conspiracy.

Q.

Okay. But do you recall in your plea hearing'the

Solicitor reading out two Indictments?

A.
Q.

Yes.

Okay. And I believe you stated earlier that you

sti17 maintained that you helped plan the robbery; is

~that correct?

A.
Q.

Yes.

.Okay. And do you recall the Solicitor reciting the

' facts of your case?

A.

° > P » P >0

Yes.

Okay. Have you had a chance to review thoée?
Yés.- | | | |

Okay. Is that what hapbened?

Yes. It's oﬁ page 6. |

And you éérée With those facts still?

Yes-. -

Okay.

MS.. MAY: I have no further questions. Thank you.

~MS. COSBY:  Nothing further.
" THE COURT: A1l right. You may step down, sir.

THE WITNESS: A1l right.
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(Witness. Teaves stand.)
THE COURT: You may call your next witnes?.

MS. COSBY: Ybur Honor, nothing further ffom the

THE COURT: Anything from the State?

MS. MAY: May it please the Court, the State would.
like to call Mr. Potter. | |

THE COURT: Very well.

THE CLERK: Would you please raise your rﬁght hand.

(Whereupon, the witness, Andrew Potter, ﬁ?s sworn

by the Clerk of Court.) |

THE CLEkK: And once you,are‘seated,‘wou1ﬂ you
please state your full name.

THE WITNESS: My name is Andrew Potter,
lP-o-t-é-e-r.
Whereupon,

Andrew Potter,

_Having been first duly sworn, was examined and testified

as follows:
Direct Examination by Ms. May:

Q. Mr. Potter, where are you currently employed?

- A, The Tenth Judicial Circuit Public Defender's

"0ffice.
Q. And over your career of practicing law, how much

has been criminal taw?
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A. I've been practicing since ;93; I'm licensed in
" Ohio as well . as South'Carol{na. ‘And 90 to 95 percent
has been criminal bréctice'since 19931.
Q. And I think Mr. Whitfield says ybu were appointed
to represent him affer a prior attorney?
A. - Yes.
, Q. Do you recall when you were ébpointéd?-
A. I met with him in my office in May of 2008.
Q. And do you reCa1f how many times you were able to
meet with Mr. Whitfield?
A. I recall I metfwith'hfmlin my office for the
initial interview. I picked up the case, disguséed with

him the facfs of the case Fe1ated to what was going on,
his side of the story, what”he was charged with,
reviewed thé warrantQ,

He was out on bond at that point in time. There

was a couple phbne call conversations dealing with

whether he needed to show up for court or not when

Mr. McElhannon still had the case. Eventually a.bench
warrant was issued because he never showed up for court,
and he‘was sUbsequéntJy pfcked up oh a bench warrant.
And auring the tﬁme when he, wﬁén the bench warrant was
issued until he was picked up, the file was kind put in
an inactive status. When he was piéked up oh that:bench

warrant, I picked up the file again and I started



10

11

12

13

14

156

16

17

18

19

20

21

22

23

24

25

'

285

Whitfield v. State -- PCR -- 06/05/2012 -- Potter/Direct

working on it again.

Q. A11 right. And during those initial meetings did
you discuss the charges of armed robbery and criminal
conspiracy with him?

A. Yes, ma'am.

Q. Okay. . Do-you recall what you would have told him
about the charges?

A. I .would héve advised him as to what he's been
charged with, the maximum amount of sentence He would be
looking at. Typically at that point in time I'm offered
no discovery or anything like that. It would be I don't
know exactly what I'm gonna do until I.see what the
other side4of the story. was. Based upon his
conversations with me, there were some things’I‘needed
to see in discovefy.

Q. Did you discuss the elements of grmed robbery as
well as conspiracy?

A. . You know, I may have, I ﬁay nqt have. 1 @on't
recall. At the very least 1 wou]d'ﬁave adviséd-him of
the charge of armed robbery and the maximum s?ntence at
the very least.

Q. Okay. And did, in your discussidns and

Mr. Whitfield's versions of that, do you recall what he
told you or what y'all discussed?

A. I'm not gonna answer that question, respectfully,
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attorney-client.

MS. MAY: The State's:position is that filing of a

PCR waives the --

THE COURT: That's under the statute, isn't it?

_.THE WITNESS: ‘The issue has come up with other

defense lawyers, and we feTt-that we needed a ruling

from Your Honor before I can answér'that'question;f

THE COURT: A11 right. Section 17-27-130

(reading):

The attorney-client pr1v11ége~wffh
réspect fo both oral and written |
communications between counsel and the
Defendant and between --'to the extent prior
Counsel tb respond:to the allegation, the
filing ofAthe app]icat%bn'is’a waiver of
the attorney-client and.shall be deemed
aufomatic.with the ‘filing of»the'aT1egatipn 
a11eging 1neffe¢t1ve assistance of counsel,
and the Court need not enter an Order -
.waiving the priQi]ege. |
And I follow the Taw.

I do find there is a waiver of briv11ege pursuant

to Section 17-27-130.

A.

When I met with him in May, we discussed the facts
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of the éase. At that point he prefty much sa;d, Yeah, I
was involved in conspiring in regards to this particular
robbery. I asked him specifically whether he gave a
statement. No statement. Codefendants, I think, in
review. . of my notes ‘it appears as if he told me the
Codefendants were the ones who were snitchihg; for Tack
of a better word, on him, and the case is buift upon the
Codefendants. | |

So that's referencing my previous answer why I
needed to see discovery to see what the Codefendants
were saying in regards to his involvement before I could
decide, advisé him where we could go with the:case,
where we were headed.
By Ms. May:
Q. Did Mr. Whitfield ever indicate to you that he
didn't understand y'all's discussions? |
A. No. He seemed to understand the nature and the
seriousness of the charges that he's been involved with
and all that.
Q. Okay. And did you file discovery motions?
A. Yes. |
Q. Okay. ‘And do you ever recall the materials that
were in the discoveries?

A. Yes.

Q. Could you just go over that?



48

10

11

12

13
14

15

16

17

18

19

20

21

22

23

24

-25

-

_ . : 25
Whitfield v. State -- PCR -- 06/05/2012 -- Potter/Direct

“A. The incident report, a series of search warrants

'fe1afed,to phone records, notes from the investigator

and the 1nve$f1gat1ng officers, detectives.
There were written'statements from Codefehdahts,~
there were summaries of written sentence secured by

investigators, copies of the warrants, copies of the

) Indictments, the rap sheet of the Defendant.

In regards to the physical, there wasn’'t a weapon
or anything like that that indicated there was'a weapon

recovered. I think there was.DJ, the other Codefendant

‘who did the shooting, took the officers around trying to

find the weapon, but kind of Was not necessarily being.
truthful wifh them. Tﬁere'was, a weépon-was never
recovered. |

I don't recall seeing any videvor any CDs of
video. Typica]]y there would also bé some indication in
regards to a 9-1-1 call, maybe a Cb of whét ﬁhat 9-1-1
call was. Those types.of'matéria1s wbuid be in

discovery.

Q. And were you able to review those materials --
A. Yes.
Q. -- or explain or discuss the materials with

Mr.. Whitfield?
A. Yes.

Q. And did he provide you with the names of any
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possible witnesses that would be re1ated to tﬁe'
investigation?

A.  No. When we talked, his case was, as I mentioned,
again, it was a snitch case, okay, and it was'a case
where the,wﬁole,issue before a jury was who is the jury

gonna believe? Is the jury gonna believe the

.Codefendants regardless of their testimony they offered,

or his testimony? He was gonna have to take the stand.
It was a situation where that's what the case 'was about.

The fact he was at the Fuddruckers, he was the one

involved in opening the door and allowing Derrick to

come in, and the fact that he admitted to me with
reference to the-conspiraﬁy, we fa1ked about What he
mentioned, the hand of one. |

It was a situation where you weren't neceSsar11y
holding the gun and taking the money; however; you were
actively participating in the robbery. Therefore, under
South Carolina law, the hand of one is gonna be
instructed to the,jury and the jury can infer him as
guilty and as culpable as the person who actually did
the shooting and got the money.
Q. So in discussing possib]evdefenses, it wdu]d be a .
snitch case and.it would be credibility? '

A. Credibility issue. A flat-out credibility issue.

-And it's gonna be a situation where I stand up in front
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of a jury, and this was a difficult argument to make to

the jury, Ladies and 'gentiemen, he conspired‘and decided
and planned the robbery, but then while he was there he

didn't part1C1pa£e in it. It was gonna be a difficult

‘argument, a difficult sell for the,jufy to say, Yeah, I

conspired it, and even though I was there, I wagn't part
of it. So those were the facts and circumstances that
we discussed. , |

Q. Okay. And you developed an opinion regarding. the
State's ability to prove guilt beyond a reasonab}é
doubt?

A. I felt if we went tb'tria1, I Wou]d‘have a
diffi9u1t time making that argument to a jury.
Ultimately I‘édvisedlhim as to what his oétions'are. If
you go to trial on'tﬁe case, you run the riskvof-géttiﬁg
maxed out. If you don't go to trial on the case, .and
you do a plea to a 1e§ser, then that’s-what~youican do.
Ultimately it's his decision to make. I tell him what
his options are and it's his call.

‘Q. And did he undersfand EE

MS. COSBY: Objection, Your Honor, as to what the

/App1icant'wou1d have understood.

THE COURT: A1l right.” Sustained.

'By Ms. May:

Q. .Did he indicate,; did he ask you, did he indicate
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that he did not understand what his options wére?

A. Yeah, I think he understood his options. That's
the reason -- I suspect that's the réagon why‘he chose
to enter the'gui1ty plea.

Q. Do you believe you had sufficient time tofconfer
with Mr. Whitfield?

A. I felt comfortable with the time I had with him.

Q. I believe Mr. Whitfield mentioned a few plea

offers. Do you recall plea negotiations 1in this case”?
A. Again, there was a previous Solicitor who had the
case, Scott McElhannon. I don't specifica]]y'reca11 any

negotiations with him before he 1éft the So1igitor's
Office. |

When Mé. Huey took over the case, I do remember a
12-year offer being made, and going back and forth in
regards to a recommendation and eventually getting the
ten years. If I remember correctly, we came to an
agreement in November.

Jerry said he wanted to hang out and do the plea in
December. And it méy have been to stay c1ose% to the
family before the holidays or something like that. I
can't remember specifics. But there was an agreement
and then we ended up plieading him a 1ittie later on.
Q. Okay. And you, you discussed the benefits.aﬁd

drawbacks of Mr. Whitfield of pleading guilty versus
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gding to trial?
A. I discussed with him 1f'he"goes to trial, he does
rQn the risk of being completely maxed out by the Judge.
if he goes to a plea, there would be a recommendation,
the Sfate would maké that recommendation. . If you agree
to that recommendation, go ahead ahd-enter a guilty
piea. |

And I'm, I don't have énY'independent recoilection_

of this, but I'm pretty sure, you know, our

‘conversations would have been, you know, based upon the

‘facts‘of this case it's a tdugh sell. for the jury, the

choice is yours to make.

'So I suspect -- I don't know if I'm answering your
question or not -- but I suspect that ‘he unﬂerstood what
to do. It-wéé-his'decision; "It wasn't me telling him,
You need to do this plea. You need to take this offer.
therwise'—-’We11, actually I probaB1y did say, If you
don;t take~this offer, then we have to go to tria],.then
you do run the risk. " It's your choice. o
Q. And did you all djscuss‘what_the State would have
t6 prove at triaT?

AT I don't have.any independent recollection of
sitting there saying, they have to prove thét you had a
gun or anytﬁing like that. -i think I probab1y more

likely said, With the hand of one argument, they don't
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have to prove you had the gun, all they have to prove is
you were involved in the actual armed robbery. So I
suspect that's what our conversations would lead to.

Q. And did you ever put any pressure on Mr. Whitfield:
to plead guilty or.. |

A. No. It was his choice. Again, it's his ﬁecision.
Here are your options, you make the call, .and...

Q. And -did he ever.indicate to you that he felt
threatened or pressured into entering his guiity plea?
A.. No. No, ma'am. |

Q. And was there ever an option for Mr. Whitfield to
only plead to a conspiracy charge and the armed robbery
would be dropped?

A. That was never on the table, no. If I remember
correctly, he was also charged with ABWIK as well. The
ABWIK was dismissed. And there may have been |
conversations, I think, as he indicated, I was gonna try

to get it reduced down to a strong-arm.or something of

"that sort, but the Solicitor wasn't willing to do that.

So these were the options that we could enteria ptea on;
otherwise, we would have to do the trial.
MS; MAY: Unless there is anything else you feel
the Court needs to hear, I héve no further questions.
THE COURT: Cross-exam.

MS. COSBY: Thank you, Your Honor.
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Cross-Examination by Ms.-Cosby:

Q.° Mr. Potter, nice to meet you.

Your testimony, is it based on notes from your

file?

A. It's baseq on my pfactices'on'how~1 handle cases.
Q. So it waé based on custom -and practice?

A. Yes.

Q. Okay. But not'speéffida]Ty.fe1ated‘tog

Mr. Whitfield's case?
A, There:are notes related to our first meeting back
in May of 2008 -- |

Q. Okay.

A, -- and in his discussidn with me with regards to
what I wrote down.

Q. ‘Okay.

A. Okay -'éut in regards to notes related to. when I
was in the jury box talking to him, no.
Q. Okay. -~ And so Mr. Whitfield testifies consistently

with you that your advice to him was that the hand of

_one is the- hand of al11?

A. Yes .

Q. And so since he helped plan the robbery, then the
hand of éne would be the hand of 311?

A.  The, the hand of one would apply in the fact that

he was at the Fuddruckers, he was there.. The testimony
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of the Codefendants involved in regards to thét, he was
there, he opened up the door. I think there Was some
1ndication in the statements when he was pickgd up by
his gif]friend, I believe, telling his girlifriend that
DJ went crazy or did something wrohg and that wasn't
part of the plan. |

I think the thing.that I 1atched'on to with regards
to hand of one is that he opened up the door to_a110w

Derrick to come in.

Q. You had in the Solicitor's file that DJ wouldn't

testify to that according to the statements; ﬁsn't that
correct?

A. Well, we couldn't get a statement from DJ because
he was represented. :

Q. Okay. But in the statement he made to law
enforcement he said he wasn't gonna snitch on ---

A. Right, exactly.

Q. And so he wasn't gonna tell them anything?

A. Right. Yes.

Q. Okay. And so the two ré1evant Codefendants are the
two women?

A. Yes.

Q One of which drove the getaway car?
A. Yes.
Q

Okay. And the other one was also inside the
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Fuddruckers?.
A, Yes.
Q. So that's testimony that one particular witness may

or may not have been able to say he actually opened that

f

1

ddor?

A. . Again, what they say on the stand and all that,
that could be true. Again,'I would have to review the’
statement of what the ladies séid. Er06k1yn -- and one
was I think Ffances? |

Q. FDe1ansia. Don't ask me to pronounce it.

A. I would have to refresh my recollection with
regards to their statements and what their'Specffic
testimony would be. .

Q. Do you recall fhe notes of the"detgctives about the
5urve11Tance tapes that they reviewed of the Fuddruckers
restaurant?

A, Yes.

'Q, '0kay. Do you réca]] that in those notes they

7

advised that Mr. Whitfield was just standing there?

A. Yes.

Q. And that, you know, he wasn't doing anything there
but just standing there, thét made him suspicious?

A. Yes.

Q. Okay. And so the fact that that was his . activity

is why they started looking at h1m?
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A. Yes. _ »

Q. Okay. And so there isn't any testimony tﬁat he
actually participated inAthe armed robbery?

A..  Except the opening of the door fo allow Dérrick to -
come in. |

Q. By the Codefendants. But law enforcement don't

have him on surveillance doing that?

A. -No,'ma'am, no.
Q.  Okay. , _ L
A. As far as I know. Now, I don't reca11. i never

saw a video, and I don't think a video, when I was
Tooking through his discovery, I don't see a CD or
anything.

Q. Okay. But they do have a 1ot of notes indicating
that they were looking at a surveillance tapeé

Right. -

And so they obviously had him on video?

But you didn't see the video?

A

Q

A. _Right.
Q

A No.
Q

Would it have been helpful to see his demeanor

“inside the restaurant?

A. Probably not, okay?
Q. You -don't think so?

A. Here's the thing.
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Q. Uh-huh.
'A.  When I'm arguing this to a jury, I've got that he's

-»a]ready admitted, "he's gonna admit . to the conspiracy.

That issue would come upAanyWay. We'd have to try that
issue anyway. A1l right? The fact that :all they really

need to show, the mere presence argument, would have'

been the argument. ' Merely he was there.
Q. - Right.
A. But he knew what was going .down, -okay? There's

gonna be testimony that he opened up the door to allow
him to come in. ~And again, it's a tough sé11 to tell
the jury, Yeah, he p]anned“it'-- even if they are able
to show that, which I think we had a Qood argdment for
that. But he was there that day and it was supposed to
happen that day.. I didn't necessarily feel cquortab1e>
that a jury was gonna buy that argumenf. | |
Q. Well, the possibility of:trTaT’wbuldn’tﬂbe criminal

conspiracy, would it? 1 méan, your defense would have

been he was just there. He didh't do nothihg.

A. Right. ‘

Q. So you wou]dn;t be admitting, yes, he was a
conspirator. You would challenge all the evidence.
A. Right.

Q. . And so you've got a videofape of him not

participating in the armed robbery?
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A. Correct. Just the presence of being there.

Q. Just meté presence. So the festimony that would
support the hand of one, hand of all would be
Codefendant testimony --

A. Yes.

Q. - - oné of them driving the getaway car?

A. Right. And again, thatfé'whét.I'm sure we
discussed, it was a snitch case. He didn't'gfve a
confession, he didn't give a statement. The only
stétement he gave to the po1ice_was "You got nothing on
me." And that's the discussions we had. It was three
witnesses who were gonna say that you were involved in
this and you saying you weren't.

Q. Okay.

A. Okay . _And that was the analysis and the Meighing

~* factors regards whether to go to trial, I would think it

was whether to go to trial or enter a plea.

Q. Okay. Well, one of the -- Do you have a copy of
the guilty plea transcript? Did you get a copy of that?
A. . Yes.

Q. Okay.' So one of the factors that occurred at the
guilty plea, which was interesting, is on Page 6
starting on Line 20. And this-is‘the Prosecutor, and
,she's, basically says (reading): Judge, but since this

Defendant didn't actually commit the crime as far as
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robbing it, othet than cbnSpiring and planning the whole
échemé, that“s“why we ére recomméndﬁhg ten year$.

And so the Prosecutor's position ét-guiﬁty p]éé was
he didn't partiéipate in the armed robbery. |
A. That may -- you know, my interpretation'is,this.
And agaid;’l don't have any-indepéndent recollection of

this particular plea. It would be my presumption she

" was referencing the fact that he didn't actually carry
ke

" the gun - -

Q. Right.
A. - ahd take the money, that Derrick was the one who

was carrying the gun and took the money was spécifica11y
what she was referring to there. |

Q. And that can haVe two impacts. One impact is, you
'kndw, what'wou]d héppen at”trié1 with this? But the
dther impact would be his understanding of the guilty
p]ea'itsé]f. |

A. He knew what he was doing.

Q. Well, you can say that. But you got someone
standing up in front of the Judge and saying he didn't

do it.

A. Well, respectfully, I don't think I agree with you

there. He.got up there saying, he knew he was entering

a guilty plea to armed r0bbery-and he knew he was

;enfering a guilty plea to conspiracy.’ He understood
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that.

Q. Well, and I don't think he denies that. Not to

argue with you. I don't think he denies he kﬁew he was -
pleading to those. What his allegation 15; he reai1y
didn't understand the elements of each of the offenses
and how they distinguished from each other, aﬁd had he'
known the elements, he possibly would not have pled --.

he would not have pled guilty. I mean,, that's his

argument.

A. You know, I can't answer what's in his héad.
Q. Okay .

A. I can tell . you what our discuésions, whaf I

anticipate our discussions were --. | y
Q. Okay. .
A. -- with my practice and all that.

He signed up for the guilty p]ea'to the érmedv
robbery and he signed up for the guilty plea fo the
cdnspiracy. |
Q. Yeah.

A. He knew that the armed robbery was something that
was ultimately non negotiable, we couldn't get it dpwn
to a strong-arm.

Q. So what would be the risk if you just went ahead

and tried him? Why not try the case?

A. - Then he would be looking at substantial time.
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Q. But you have a viable defense.
A. Ydu khow,'jh my e&péfiéhéé{ having a viable defense

"does not necessarily mean you're gonna get a not guilty.

- Q. And I understand that.

A. It's his decision. And he understood the nutshell
of the case was fhis. Three'peop]e are gonna say you
did ft, you're gonna'éay you're not, and the jury:is
gonna decide . |
Q. Three people are gonna‘say he did it? "Who are the
three people who are gonna say he did it?
‘The two ‘girls and: Derrick. |
‘The guy called DJ. But DJ wouldn't say it.
We don't know that.
Well --
A. Aggih) that's somebody I couldn't get in touch With
because he was represented.
Q. So there is no proof that_DJ would teétify”against
him. |
A. I mean, there'§~no proof he's gonna show up at the
trial.

MS. MAY: - Your Honor, I object. He waived ét the
guilty plea to sufficiency of the evidence.

MS. COSBY: This is the_decision§ that Counsel made
in representing the Applicant. |

"THE COURT: A11 right. Well, I'm gonna permit the
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question, but I think once we get.an‘ahswer, let's move
on.

A1l right. Restate the question.

And then, MWMr. éotter, you answer it, and if you
need to exp1ain, you may do so.
By Ms. Cosby:
Q. You testified that there were gonna be th}ee
Codefendants that would testify against him? ‘
A.  Yes.
Q. Okay. And my question is whether or not that is,

in fact, true to the best of . your knowledge.

“A. My understanding is this. There would be at least

three witnesses that were gonna be testifying against

him if the case went to trié]. Now, what those

‘witnesses specifically would have said if they sat in

the seat and looked at that jury, I.can't necessarily
say for sure, okay?

We've all seen witnesses come up here and do a
wonderful job and we've seen witnesses come ub here and
just col]apée, okay? Those are the risks if;pé goés to

trial. There's also risks inherent with regards to

trials in that you get a jury who will dignore the law,

who will do something completely outrageous and they'l]
walk your guy. There's always that risk, okay?

But there's always that risk the jury will not.
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There's always that risk the jury will come back with a
guilty finding and the Judge will max out --
Q. A1l right.
A. -- on a violent offense and he do substantial time.

’

And ultimately I don't make the decision. --

Q. Right.

A. f-'On who gets to try the case or hot. It has to
be the Defendant's decision. .And based on our
conversations, that’s what we did. QJerry'took the plea.

Q. And. I appreciate that. But the fi]e in the
Solicitor's Office djd indicate that DJ Harris wouldn't
testify égainst him, wouldn't say aﬁything égaihSt
"Mr. Whitfield.
A. Okay. '
Q. Okay. And that's what i was trying to clarify,
simply that.

And - so, and your testimony is that arméd robbery is

a violent offense?

A. Yes.
Q. Criminal conspiracy is not a violent offense?
“A. Yes .

Q. Okay. And so the fact that he has both
convictions, armed robbery does extend his stay?
A. He has to do 85 percent of that time.-

Q. 85 percent of the time. Okay. Did you evér
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consider challenging just the sufficiency of the

Indictment on armed robbery?

A.

Indictment.

Okay. It would be a Motion to Quash the

I've done that one time before dealing wifh

a situation where somebody was charged with a .crime that

’

wasn't.-a crime at the time this allegedly occurred.

Indictments

are tricky because you just have to

give sufficient notice. I would tove -to have ‘a Bill of

Particulars served on me by the -Solicitor 1ike they do

in Ohio and things of that sort. No, I did not.

Q.
A.

{

testimony, Mr.

So the answer ‘is no?

No.

MS. COSBY:

Thank you. Thank you for your

Potter.

Thank you, Your Honor.

THE COURT:

Re-exam?,

MS. MAY: Nothing further from the State, Your

Honor-.

you.

THE -COURT:
THE WITNESS:
THE COURT:

MS. COSBY:

. THE COURT:

(Whereupon,

~A11 right. You may step down.

May I be released, Your Honor?
Any objection?
No objection, Your Honor.

A11 right. You may be released. Thank

the Witness was excused.)
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" THE COURT: You may call your next witness.
MS. MAY: That's all for thée State, Your Honor.
"~ THE 'COURT: Any Reply?
MS. COSBY: No Reply.
THE COURT: Argument?
MS. COSBY: Yes, Youf Honor. Your Honor, if I
could talk about th? involuntary guilty plea first?
THE COURT: Certainly:
MS. COSBY:' Ybﬁr Honor, in reviewing the transbfipt
it is ciear from the transcript that the-Trié1 Judge did

not engagetih adequate colloquy to’ensure that my ciient

was making a free and voluntarily decision to plead

guilty. In the colloquy the TriaT.Judgé did not go over
the elements pf the offense for crimina1‘cohspiracy nor
the'e1ements of the'offeqse of armed robbery; and that
the Supreme Court has stated.tﬁat:fhe Trial Judge must
engage‘in this colloquy to ensure thét'the Defendant is
adequately aﬁprised of his Constitutional rights andlis
making a freeﬁy, vo1uﬁtari1y,jknowihgly and intelligent
WEivef'of ri@hts. |

'And furthermore,. there 1s-h0’colToquy as to whether‘

the Defendant is actually guilty of the offenses. And

'so,-Your Honor, our position on the guilty plea is the

co110qu in.itse1f is insufficient to subport the plea

and therefore his plea was involuntary. And so that
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lwou1d be our argument on the involuntary guilty plea.

On the ineffective assistance of counsel @1aim,
Your Honor, the evidence that was contained in the
Solicitor's file showed that the Defendant was present.
The Defendant does not deny he conspired. But there was

no evidence .that he actually participated in the armed

. robbery. There's an allegation he opened the .door or

did not open the door. That was a question 6f fact that
'should have been put to a jury.

Absent that testimony, then there 1s=absd1ute1y no
testimony that he participated in the armed rdbbery, and
that is further corroborated by the fact that;the |
Solicitor herself in her presentation of facté before
the Judge said he.did not participate in the érmed
robbery. |

So the facts were not there to support those
,charges; and hence there is a good probability at
trial -- they may not have proceeded to trial,

THE COURT: WeIT, one. thing is the fact, if you
will excuse me, it is a véry abbreviated tranécript.

But the colloquy between the Solicitor and the Court
that you relied on, Page -6, Line 20 through, 19 through
23, is after the Court accepts the plea and ffnds that
it was made freely and voluntarily based upoﬁvadvice of

Counsel.

1
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4 ' MS. .COSBY: Yes.
2 ' THE COURT: So, I mean, I'm not sure that the
'3 Solicitor would have said what she said in the
4 sentencing part if it had Qone toltr1a1.xi
5 | | MS. COSBY: 'Wé11, i'm sure, Your Honor. But it
6 becomes subsequent collateral evidence that perhaps it
7 wasn't there.
 8-" 'THE COURT: We1i;'that goes to sufficiency of the
9 evidence. 1In othef words, I don't'think‘you challenge
10 sufficiency of evidence on a PCR. |

11 MS. COSBY: "Well, not sufficiency, Your Honor, but
12 just'as to what would have been the probability at |
13 trial. |

14 THE COURT: Under the case of'ﬁamey (phonetic)

15 versus State whére he said that the 1ady‘vo1untar11y~
16 'p1ed'to-murder,.and she wanted to challenge the |
177 sufficiency of the evidence that would establish tﬁe

18 degree of the homicide. And they said, no, that it

19 wouldn't be a proper ground. .

20 MS. COSBY: I mean, I think it is a fine

21" distinction. We're setting up the facts to say that

22  these facts support oir contention that had Counsel
23 acknowledged that there are, investigated this case a
24 .little more to see there aren't sufficient facts to

25 support armed robbery, then they could have cha11engéd
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Ithe_So]icitor to drop that Indictment or go to trial and
et the jury decide. A

THE COURT: I understand. Al1 right. TH?t“s on
the -sufficiency of the plea?

MS. COSBY: On the ineffective assistancejof
counsel for his actions, yes, sir. \

THE COURT: Anything else? | Q

MS. COSBY: Nothing e1se} Your Honor.

THE COURT: A11 right. | .

MS. MAY;‘ Just briefly, Your Honor. Withfregard to'
involuntary guilty plea, luckily we do have PCR so when
the guilty plea isn't exactly clear we can elicit
testimony from Mr. Potter who testified today that he
explained the charges, that it seemed that Mri Whjtfie1d
did not-indicate he did not understand what aFmed
robbery or conspiracy was, he knew what he was pleading
to.. So at PCR we are able to use the PCR testimony and
‘the guilty plea tranécript to ascertain whether
Mr. Whitf1e1diknowingly pled gui]ty-and I wouid submit
he did. |

And with regard to the fact he didn't say he was
guilty. On Page 5, Liné 20 to 21, the Judge ésked: Do
all of you want to plead to the chargesgagainst you and
are you guilty? |

Mr. Whitfield answers on Line 24: Yes, sir.
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And- then with regard to ineffectfye assistance of
counsel, we would submit that the Applicant hésﬁ't‘met
“his burdeh of proof. Mrl'Whitfie1d admitted, maintained
that he did-help plan the Eobbéry and doesn't deny that
still. |

And heiwas, Mr. Potter reviewed all the evidence
with him, there wasn't evidencé fhaf he wasn't aware of,
and I believe he méde an intelligent decision to plead
linstead of going to trial.

THE COURT: A1l right. Anything furthér?

MS. COSBY: Nothing further, Your Honor.

The Court's Ruling:

‘THE COURT: I think, as we understand with PCRs
that the statute providing for such remedies, Section
17-27-28(6) specifically providés that (rgading):

The section shall not be‘construed to
‘permit a collateral attack on the ground
that the evidence was insufficient to
support a conViction.‘

As I say, not only is it Brinkley (ﬁhonetic).versus
the State but also Lopiand versus the State, which is
270 S.C. 563 (SC 1978).

More importantly, when we deal with the hand of
one, the hand of all, it has been applied in cases where

‘the Codefendants were outside after the robbery when the
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And then with regard to ineffective assistance of
counsel, we wqu1d submit that the Applicant haén't met
his burden of proof. Mr. Whitfield admitted, maintained
that he did help plan the robbery and doesn't deny that
stil1l. | |

And he was, Mr. Potter reviewed all the evidence
with him, there wasn't evidence that he wasn't aware of,
and I believe he made an intelligent decision;to plead
instead of going to trial.

THE COURT: A11 rightf Anything further?

MS. COSBY: Nothing further, Your Honor.

The Court's Ruling:

THE COURT: .I think, as we understand with .PCRs
that the statute providing for such remedies, Section
17-27-28(6) specifically provides that (reading):

The section. shall not be constrUed'to
permit a collateral attack on the ground
‘that the evidence was insufficient to
supporf a conviction.

As I say, not only is it Brinkley (phonetic) versus
the State but also Lopiano versus the State, which is
270 S.C. 563 (SC 1978). '

More importantly, when We deal with the hand.of

one, the hand of all, it has been applied in cases where

"“the Codefendants were outside after the robbery when the



72

10

11

12

13

14

15

16

17

18

19

20
21

.22

23

25

"Whitfield v. State -- PCR -- 06/05/2012 8
principal went back in and killed the two, and there
were two couples, two victims, -and also attacked'fhe
othér twé, four»peop1e,-two couples. |

The point is that they were all found guilty. The
principal -- and this was under the old law -- pled
gui]tyvbecausé:on1y'the jury can give the death
‘sentence. So by pleading guilty under the old law,
Furman versus Georgia, this Cqurt’cou1d only sentence
him to 1ife, the five accéssories‘before the fact were
convicted of murder and then the law at that tihe-
without a recommendation of mercy. That was mylfihst
experiénce with the hand of one is the hand of a11;
Furman QersUs Georgia, it can be reduced to life.

‘But theApoint is. that is the rule as fér as the
hand of one1'hénd of all is when you do‘enter.into a
'Conspifacy-fo_effect an i1iega1-act, then you becéme
responsible for 1t,“particu1af1yvas in this case he did
not disassociate himself, at least there's no evidence
of it on the resu]ts‘until he was‘arrested;

So anyway I'db find that under the fécord in this
case that théfe;is nét sufficient evidence to Qrant a
PCR, there's not suffic{ent_grounds to grant PCR. I
find that having the Burdeh of proof, unfortunately, he
has that requirement 1in PCRs;;and'so I'dismiss~the'

application.
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*

*

MS. COSBY: Thank you, Your Honor.
THE COURT: Thank you, ma‘am.

Good luck to you, sir.

493

(Whereupon, the Post-Conviction Relief hearing was

concluded at approximately 11:52 a.m.)

End of Requested Certified Transcript of Record

* %
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+ This matter comes before the Court pursuant to an apphcatlon for post-conthlon relief
(PCR) filed August 17, 2010. Respondeht made its Return on October 18,2010. An evidentiary
hearing into the matter was convénea on June 5, 2012, at the Anderson County Cour_t%louse. The
Applicant was present at the hearing and was represented by Teresa Cosby, Esquire. The Respondent
Was represénted 'by Kaelén E. May of the South Carolina Attbrney General’s Office. .

At the hearing, the Applicaﬁt téstiﬁed on his 6wn behalf. Additionally, the Appliéant offered
the testimony of Catherine Huey, Esquire. The Stéte offered the testimony of Andrew Potter, Esquire
(M;. Potter) Applicant’é plea coun_s.e!‘.l_ffhis.Court also had before it the records of thé Anderson
County C]érk of Court, the transcﬁpf of the proceedings against the Applicant, and the Applicant’s
records from the South Carolina Depar'tmentr, of Corrections. |

I. PROCEDURAL HISTORY

The Applicant is preééntly confined in the South Carolina Departr?lent of éorrectibns
pursuant to orders. of coininifment of the Anderson County Clerk of Court. The Applicant was
indicted at the March 2007 term of the Andérson County Granci Jury for Armed Robber}.'i (2007-GS-

04-0980) and Criminal Conspiracy (2007-GS-04-0982). He was represented by Andrew Potter,
| Page 1 of 10

-
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Esqurre On December 15 2009 the Apphcant pled guilty-as charged Applicant was'sentericed by
the Honorable J. Cordell Maddox to conﬁnement for a period of ten (10) years on the armed robbery
charge and five (5) years on the conspiracy charge. The sentences were run concurrently. ’I‘he
Applicant did not appeal his guilty plea or sentence.
In his current Application, the Applicant alleges that he is being held in custody unlawfully
for the following reasons:
1. Involuntary Guilty Plea;
E  Ineffective Assistance of Counsel .
*a. “Trial counsel was ineffective because he did not
provide the defendant with reasonable competent
advice.”
b. Counsel should have contested the voluntarmess
- of the Applicant’s conféssion.

IL. SUMMARY OF EVIDENCE AND TESTIMONY PRESENTED AT THE PCR

EVIDENTIARY HEARING

Ms H ueg s Testtmong

i

At the PCR hearing, Ms. Huey testified that she is an assrstant solicitor w1th the Anderson

County Sohc1tor s Ofﬁce and was the sohcxtor assigned to Apphcant case. She testified that she

_ inherited Apphcant’s case and at the time she mhented Apphcant’s case, the Apphcant’s three co-

defendant’s cases had already been dlsposed of. Ms. Huey testlﬁed that co-defendant Brooklyn Hill’s
and co-defendant D. France s charges were drsmrssed due to the fact that they were very cooperattve
that they were w1111ng to testrfy against Apphcant at trial, that they had mmor mvolvement in the

crime, and that they had little or no prior records Ms. Huey testified that co- defendant Derrick

Hanns entered a guilty plea and received a thirty (30) year sentence suspended to fifteen (15) years.

~ Page2of 10
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Ms. Huey testified that a video of some sort was mentioned in a document found in the solicitor’s

file.

Applicant’s Testimony

At the PCR hearing, Applicant testified that he worked at the F uddruckers that was robbed
and that Applicant helped plan the robbery but did not participate in the robbery. Applicant testified

that he was initially represented by William Epps, Esquire from 2007 :until late 2008 and that

Applicant relieved Mr. Epps as his attorney. Applicant testified that Mr. Potter was appointed to

represent Applicant around 2008. Applicant testified that he never met with counsel except when
Applicant went to, court for his guilty plea hearing. Applicant testified, that counsgej informed
_Applicant that armed robbery and conspiracy were one in the same because of the ‘hand of one is the

hand of all.” Applicant testified that his co-defendants rolled on Applicant and were going to testify

against Applicant. Applicant tc_stiﬁed that counsel failed to inform Applicant what the state would

have to prove at trial, that counsel failed todiscuss the facts of the incident, and that Applicant’s

conversation with counsel was about twenty (20) minutes long.

Applicént testified that he did have a conversation with counsel in November and that

counsel informed Applicant the best Applicant could do was ten (10) years. Applicanf testjiﬁed that at
* his guilty plea hearing he eqtered his plea with multiple defendants before the plea judge. Applicant
testified that he informed the plea judge that Applicant wanted to plead guilty because -Applicant
thbught counsel provided Applicant all the facts concerning the armed robbery charge:. Applicant
testified that the plea judge di& not inform Applicant what the state would have to pr'ove:for the

armed robbery and conspiracy charges.

Page 3 0f 10
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. Mr. Pottér-’s Testi)nonv

At the PCR hearing, counsel testified that he met with Applicant in May 2008 at counsel’s

office because Applicant was out'on bond, that counsel and Applicant discussed the facts of the case,

'A;.)plicant’s version of the events, the charges, and the warrants. Counsel testified thathe alsohada
‘couple of telephone conversations with Applicant. Counsel testified that he discussed the charges of
- armed robbery and conspiracy, and the possible punishments with Applicant, and that Applicant

" never indicated that he did not understand the discussions about the charges or about Applicaﬁt’s

constitutional rights. Counsel testified that he filed a discovery motion, received the discovery -
materials, and reviewed the discovery materials with Apﬁlicant. Counsel testified that the discOVéry

materials included: a 911 call, Applicant’s rap sheei, incident report, prior records, notes from the

- police; and written statements from Applicant’s co-defendants. Counsel testified that he did not

recall there being any video in the discovery materials; but that'the  police notes 'ihdi’cat_ed thatthe a
video showed Applicantjuét'étanding inside the restaurant during the robbery, and that the weapon

used in the robbery was never located. Counsel testified that it would not have been helpful or -

“beneficial to see the Applicant’s demeanor during the robbery on the video. .

Counsel testified that Applicant’s case-was a ‘snitch’ case, that at trial the issue be;fofé the
jury would be the co-defendants’ credibility versus Applicant’s credibility and that Applféant would

have to take the stand at trial. C_oyinsel testified that he and Applicant discussed ‘hand of one hand of

- all’ and that at a trial the jury would be instructed on that theory. Counsel testified that *hand of one

--hand of all’ 'applied to Appliéant’s case because Applicant helped plan the robbery and opened the

back door to let the gunman inside Fuddruckers. Counsel testified that Applicant did not ‘give a

statement or confession. Counsel testified that it was his opinion that Applicant was going to have a

Pa of 10



difficult time with the jury at a trial and that Applicant could receive a maximum sentence if found
| guilty at trial. Counsel testified that he had sufficient time to confer with Applicant.

Counsel testified that he entered into plea negotiations on Applicant’s behalf, that Ms. Huey

offered a 12 year deal, and that in December counsel reached an agreement with Ms. Huey for a

recommendation of 10 years for armed robbery and 5 years for conspiracy. Counsel testified that he

- discussed all plea negotiations with Applicant as well as the issues involved with plea;ding guilty
versus proceeding to trial. Counsel testified tﬁat Applicant made the decision to enter a guilty plea
and that counsel never put any pressure on Applicant to plead guilty. Counsel testified that Applicant
never indicatedlto him, that Applicant felt th:eatehed or pressured to enter a guilty éléa. Counsel
testified that there was never an q.ption for Applicant to plead guilty to the conspiracy ¢harge only
and have the armed robbery charge dropped. Counsel testified that a charge of assault and battery
with intent to kill was dismissed as part of Applicant’s plea. Counsel testified that Applicant was
fully aware that he was pleading gﬁilty to .armed robbery agd conspiracy. ! |
II. APPLICABLE LAW

. Ina post-conviction relief action, the AppIicant bears the burden of proving the al;legaﬁons in

their applicatidn. Butler v, State, 286 S.C. 441, 334 S.E.2d 813 (1985). . Where the application

alleges ineffective assistance of counsel as a ground for reliéf, the Applicant must prove that

"counsel's conduct so undermined the proper functioning of the adversarial process- that the trial

cannot be relied upon as having produced a just result." Strickland v..Washington, 466.U.S. 668,
Do

104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation within

. the range of competence required in criminal cases. The courts presume that counsel rendered

Page 5 of 10
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adequate assistance and made all significant decisions in the exercise of reasonable professional

\

judgment. Strickland, 466°U.S. 668. The ‘Applicant must overcome this presumpfi‘onf in order to

'-receive relief. Cherry v. State, 300 S.C. 115,386 S.E2d 624 (1989).-

" The reviewing court applies a two’-pro’ngéd— test in evaluating allegations of ineffective

“ assistance of pléa counsel. First, the Applicant must prove that counsel's performénce was deficient.
" Under thiis prong, the court measures an attorney's performance by its "reasonableness under

' professional norms." -Cherry; 300 S.C. at 117, 386 'S.E.2d at 625, citing Strickland. Second,

counsel's deficient performancé must have prejudiced the Applicant such that "there is a reasonable
probability that, but for counsel's unprofessional errors, the result of the proceeding would have been
different." Cherry, 300 S.C. at 117-18, 386 S:E.2d at 625. With respect to guilty plea counsel, the

Applicant must show that there is a reasonable probability that, but for éounsel's alleged errors, he

would not'have pled guilty arid would have insisted on going to trial. Hill v.'Lockhart 474U.8. 52,
106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).
IV. FINDINGS OF FACT AND CONCLUSIONS OF LAW

- This Court has reviewed the testimony presented at the'evidentiaty hearing,bbserved the

- witnesses presented at the hearing, passed upon their credibility, and weighed the. 'tgstinidﬁy
" accordingly: Further, this Court reviewed' the Clerk of Court records regardi"n-g'* the subject

- convictions, the ‘Ap’plicant’s records from the South Carolina Department of Corrections, the

application for post-conviction relief; the_ iransc'ripts and documents from the prior proceedings, the
exhibits introduced into evidence at the hearing, and legil arguments of counsel. Pursuant to S.C.
Code Ann. §~I’7:27-80 (2003), th_is' Court makes the foll'owin.g. findings of f;ict based upon all of the
probative evidence presented. | |

Page 6 of 10



Ineffective Assistance of Counsel

Applicant asserts that counsel was ineffective for failing to advise Applicant of the elements

of armed robbery and for failing to obtain a copy of the surveillance video mentioned in the police
notes in the solicitor’s file. This Court finds that- Applicant failed to“meet his i)urden 6f proof in
- showing counsel'was ineffective. The guilty plea transcript reflects that the pleajudge asl{ed -counsel

.whether' Applicant understood the elements of the crimes he was charged with aﬁd'Applicént’s
. waiver of constitutional rights. (Tr. p.5, liﬁes-l4~16)‘. Counsel stated that he beiiev'éd;Applica'nt

understood the waiver of rights and the elements of the crimes he was pleading guilty to. (TT. p.5,

lines17-19). At the PCR héar‘ing counsel testified that he and Applicant discussed the fchafges of

armed robbery and conspiracy, the theory. of ‘hand of one hand of all’, and the state’s evidence

against Applicant. Counsel testified that Appliéant never indicated to counsel that Applicant did not .

understand their discussions regarding Applicant’s case. This Court finds that Applicant was advised
of the elements of armed robbery and conspiracy, and was fully aware of the facts constituting armed
robbery. This Court finds that Applicant failed to show counsel’s performance was deficient and any

resulting prejudice; therefore, this allegation is denied and dismissed.

With regard to Applicant’s allegation that counsel failed to obtain the surveill?nce video

mentioned in the police notes in the solicitor’s file, counsel testified that he did not recall such a

" video in.the discovery materials. Ms. Huey testified .that the -solicitor’s file did. nof contain a

surveillance video. Counsel testified that the notes indicated that the*video showed Applicant’

standing in the restaurant during the robbery, but that the video would-not have been helpful or

beneficial to Applicant’s defense. To establish counsel was inadequately prepared, an Apﬁlicant must

Page 7 of 10 .
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present evidence of what counsel could have discovered or what other defenses could have been

“pursued had counscl"begn mpfc fully p,xcpe}{éd. Jackson v. State, 329 S.C. 345, 495 S.E.2d 768
- (1998). The "brevity of time spent in consultation, without more, does not establish that counsel was

ineffective.”" Easter v. Estelle, 609 F.2d 756, 759 (5th Cir. 1980). When claims of ineffective

 assistance of counsel are based on lack of pfep_aration time, an Applicant chall_éngi_ng his conviction

must show specific prejudice resulting from counsel's alleged lack of time to prepare.. United States

_ v. Cronic, 466 U.S. 648 (1984); U. S. v. LaRouche, 896 F.2d 815 (4th Cir. 1990)..This Court finds

that Applicant did not produce the surveillance video complained of at tﬁe PCR hga_ring or offer any
other evidence from which this Court could conclude that the outcome of the case would likely ha\}e
been different, had that evidence been developed. Applicant failed to show counsel’s performance
was deﬁcienf and'_ any resulting prejudice; therefore, this Court finds this allegatior\x is denied -and
dis'n_missed. | |

Involuntary Guilty Plea

' AA'pp,licant asserts that the plea judge’s failure to state the elements of tﬁe offeﬁses at
Applicant’s guilty plea and the ébéé‘néé of a ébllociuy Mﬁéther Applicant was gullty réndered
Applicant’s guilty plea involuntary. Applicant also asserted that he felt pressured to plead guil_t}ﬂ
This Court finds that Applicant has failed to meet his burden of proof’ m showing that his guilty plea
was inveluntary. Iﬁ determining vguillty pleaissues, it is proper to consider the guilty plea transcript as
well as the evidence at the PCR hearing. Harres v. Leeke, 282 SC 131,318 S.E.2d 360 (1984). This
Court has already found that Applicant was advised of and understood the elements of armed robbery

and conspiracy; therefore, this Court finds that the plea judge’s failure to advise Applicarit on the

Page 8 of 10
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- record of the elements of the offenses did not render Applicant’s guilty plea inyolunta;y. The plea
transcript reflects that the piea judge asked Applicant, “[d]o all of you want £o plead gpilty to the
charges against you and are you guilty?” (Tr. p.5, lines20-21). The Applicant informed the pleajucige

| that he Wanted to plead guilty and was guilty by answering “yes” to the question. (Tr. p.5, line24).
Additionally, the plea judge asked Appliéant if he had been threatened by anyone or promised
anything to get him to plead guilty, and Applicant indicated tﬁat.he hadA_ not been th;eatened or

promised anything to plead guilty. (Tr. p.4, lines6-10). At the guilty plea hearing, Applicant indicated

to the court that he had plenty of time to speak with counsel and was satisfied with counsel’s -

services. (Tr. p.5, lines7-11). Furthermore, the Applicant agreed with the facts of his case recited by
the solicitor for the plea court. (Tr. p.6, lines12-25). This Court finds the overwhelming evidence in

the record and presented through the testimony of the witnesses at the hearing reflects that the plea

-was knowingly and voluntarily entered. Boykin v. Ala_bagl_g, 395.U.8.238 (1969); Vickery v. State,
258 S.C. 33, 186 S.E.2d 827(1972). Therefore, this Court finds that this allegation is denied and
dismissed.

All Other Claims

Except as discussed above, this Court finds that the Applicant affirmatively waived the

remaining allegations set forth in his application at the hearing. A waiver is a Voiuntary and

intentional abandonment or relinquishment of a known right. Janasik v. Fairway Oaks Villas

Horizontal Property Regime, 307 S.C. 339, 415 S.E.2d 384 (1992). A waiver may be express or

implied. "An implied waiver results from acts and conduct of the party against whom the doctrine is

invoked from which an infentional relinquishment of a right is reasonably inferable." Lyles v. BMI,

Inc., 292 S.C. 153, 158-59, 355 S.E.2d 282 (Ct. App. 1987). The Applicant's failure to address these
Page 9 of 10
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issues at the hearmg indicates a voluntary 'a”n&'intentional relinquishmenf'df his right to do so
Thereforc', any ‘and all remaining allegations are denied and 'dismiSsed
| V. CONCLUSION | .
Based on all the forgoing, th1s Court finds and' concludes that the Apphcant has not
established any constltutlonal violations-or deprivgtion_s that would require this Court to grant his
apphcatlon for post conVicti—oﬁ relief. Therefore, this application for post conviction relief must be
* denied and_dismisseci with prejudiee.
This Court notes that Applicant must f'_ll.e. and sefve a notice of ihte‘nt to appeal within thirty
30) (iays from’ recelpt of this Order to secure the appropriate .appella'te review. See Rule 203
| SCACR Rule 71.1(g), SCRCP; Bray v. State, 336 S.C. 137, 620 S.E.2d 743 (2005), for the
obll gation of Apphcaht s counsel to file and serve notice of eppeal. The‘Ap‘plicaﬁt’s attention is also

directed to South Carolina Appellate Court Rule 243 for appropriate procedures aftef notice has been
’ ti‘melﬁl filed.

P 1

IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied and dismiséed with
prejudxce and
2. Appllcant must be remanded to the custody of Respondent
AND IT IS SO ORDERED this (X 14 day of%\ &' ,2012.

: o © “Alexander S. Macaulay
SO UL

[Puy

Presiding Judge @& = ré
, South Carolina * e T o 7
EE
=r o
A o . [ e Rt
wni™ ")?E
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‘. ARREST WARRANT

STATE OF SOUTH CAROLINA ) . v toproves e

Y] Tey Geeny
o0 - : X County [J Municipatityof ) AFFIDAVIT 9

- I-180583 ANDERSON =~ !

- STATE OF SOUTH CAROLINA . Personally appeared befors me the afiant DET. M. B. SLOAN/ACSO who

&l county  [] ch_oﬁu@rﬁo h_.mxx S Qmum*@n.ac_,\ swom deposes and says that defendant, . WHITFIELD, Qmwjﬁw.
ANDERSON __ ANDERSON SCujg ~within - this county and state on or about 1/02/2007 : violate the crminal laws of the
State. of South Carolina (or ordinance of D County/ D Municipality oa ).
) THE STATE NE: .;z m P _wsv?__ogé particulars: : -
- [against . - DESCRIPTION OF OFFENSE:~~ -~ ARMED ROBBERY WHILE- ARMED WITH A UM.PUHL,&
mO 0N _rm> Ay WERPON

SIHHm.HMbU Qmmm&

Acdress: ERON
ANDERSON, ,
Phone: . . SSN: .

oD

sex:M_ Race: B__ “Height; _2_~_B"  weight 165

DL Stale:
DOs: : Agency ORis:_0400.
Prosecuting Agency. _SHERIFF DEPT.
Prosecuting Officer SLOAN, M B- -

Offense: _ ARMED . Nommmmk WHILE ARMED
WITH A DEADLY Ofense Code: 0139
Codel/Ordinance Sec. 16-11-330

This iw.:,ma Is CERTIFIED FOR SERVICE “inthe

DOO::Q\ DZc:mnmvm_._d.‘ of )

. . : The accused
is to be arrested and. brought before me 1o be

. dealt with according 1o law.

. . {L.S.)
Signature of Judge .
Date! R

RETURN:

A copy of this ames! warant was delivered to
defendant WHITFI MH.U JERRY

on /= V\d\

\%A\/l
d

Signature of Constable/Law Enforcement Officer

RETURN WARRANT TO:

h— - _ o |

S 51@NGher state that there is probable cause to befieve that the amaznma named above did commit

the crime set forth and that probable cause is based on the following facts: - ’
ON 01/02/2007 THE DEFENDANT. DID ALONG WITH A no UmmeUv,z.m

ACTIVELY PARTICIPATE IN THE ARMED ROBBERY OF FUDDRUCKERS
RESTUARANT. THE DEFENDANT DID FACILITATE THE CO- DEFENDANT BY
PROVIDING THE.ENTRANCE TO THE BUILDING AND ASSISTING HIM IN
KNOWING THE. LAYOUT OF THE BUILDING AND Hmm OWMWVHHOZ Ow Hmm
BUSINESS. THIS INCIDENT DID OOOCN AT Rt

ANDERSON 'COUNTY.

HLERK OF COURTS

Signature of Affiant _ 1\ = /W.
. 2 ~
STATE OF SOUTHCAROUINA )| 0o - 305 CAMSON. RD. - ; ~ |5
: . . : . ) rant's ress g@i. SC296e: =Y =
&I countyr L1 Municipatity of . )| asfiants tetephone ___ (BEAT 200700 Xl .5 |3u
ANDERSON e = <C
ARREST WARRANT <C i
TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR MUNICIPALITY OR ANY CONSTABLE OF TH!S COUNTY: i RS
it appearing from the above affidavit that there are reasonable grounds to befievé—thet——""
on H\owkwooq defendant WHITFIELD, JERRY
did violate the criminal laws of the State of South Carolina ( or ordinance of -
U] Countyl: [J Municipatity of } as set forth below:
DESCRIPTION OF OFFENSE: . Emc ROBBERY S.IHH.m Emo SH.H.I A Dm.bbﬁw.
: _ . ZMbmoz
Having found Emgu.n cause and the above affiant :os_d swom uo_oa me, you are émpowered and directed 1o u:uﬂ the said
defendant ‘and bring him or her before me forthwith to be dedlt with according to law. A copy of (bls Arrest Warmant shatt be
delivered lo the defendant at lhe time of iis execution, of as soon Ihereafter as is practicable.
to-and subscribed before me ) T :
A ,H\o»\wooq ) Judge's Address POB 8002, 107 S. MAIN ST.
(Ls) ) — ANDERSON == =~ SC_29655-0000
) Judge's Telephone  260-4156 ,
) 1ssuing Court: = Magistrate [_] Municipal D Circuit

ORIGINAL



86

- ° . . -

* . ARREST WARRANT

" 1-180585

STATE OF SOUTHELAROMNA ks orFiCE.

K] countyy [ Municipaktyidtson S
ANDERSON
THE STAT Epertcaey e — e ta N
_against

_.:._:Or E.T,o Al

WHITFIELD qum,unﬂznvb_. wmmm?Zm

Address: 8

ANDERSON, mO ooooo......

_uso:m : SSN: : i
sex:M_ Race: Iml. 133 m 8 Saazc 165
DL State: :

DOB: B Agency ORI opoo

P,omwncaam >om:n< mmmmHm.m. DEPT.

Prosecuting Officer: SLOAN, M:B
CONSPIRACY TO COMMIT A Ow

Offense:

IME _" Offense Code: 124
' CodelOrdinance Sec. 16-17-410

This warrantis  CERTIFIED FOR SERVICE i the

Do.ogg D Municipality of

: The accused
is to be armested and Dbrought before me lo be
" déalt with uoooa_:m 10 law,
S - (L.S))
i - Signature of .Enwc.
Dale: S
RETURN

.> copy of this arrest wanant was delivered to
defendant a‘a.ﬁ‘..H.m.HwH.Uh JERRY .

on \lo\dw : : i
\\NA\\./ e

m.m:uES of oo:mS!oni Enforcement Officer

RETURN i)ﬁﬂ).z.ﬁ TO:

1-4-J

o CASE NUMBER 2007-00305 kw
STATE OF SOUTH CAROLINA ) A e
(® Countyr [J Municipatityof ) AFFIDAVIT ™
ANDERSON = - ).
Personally appeared before me the affiant Um.H. . M. B. SLOAN/ACSO who

WHITFIELD, JERRY

being duly swom deposes and- says that a&@:am —
did within this counly and state on or about \ ow\ 2007 violate the criminat faws of the
State of South Carlina (or ordinance of [ Countyr [JMunicipality of ‘ L - )
in the follawing pariiculars: - . S T P —-— A )
DESCRIPTION OF Ommmzmm.. CONSPIRACY TO COMMIT A CRIME

! further state that there is. probable cause to cm_aé that the nmaaama named above did commit

the crime Set forth and that probable cause is based on tha following facts:
"ON 01/02/2007 THE DEFENDANT DID AL zo WITH CO- Umm.mzugm

CONSPIRE TO COMMIT AN ARMED ROBBERY AT madomcnxmwm
_ RESTUARANT. 'THIS HZOHUMZ.H UHU OCCUR AT s
%mwmoz COUNTY.

>
. Signature of Affiant Z2Z5 @ ®) dm
. . o i |
m.;.qm OF mOE.: CAROLINA ) Affiant's Address . = nm
: ) ol o [%e
@.0952\ O Municipality of )| Atfiant's telephone o L o =< I3
ANDERSON : — ———
ARREST WARRANT . .
TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR MUNICIPALITY OR ANY CONSTABLE OF THIS COUNTY:
it munmm:..:o «33, .z.m. above affidavit that- there are reasonable grounds to .believe. - that
did viclate _:m oza_:m_ _uim of the State of South- Oma_sm {or oa_:m:no o. i
3 countyr £ Municipality of _ : ) as set forth below:
DESCRIPTION OF OFFENSE: n.ozmmewnw Ho COMMIT A CRIME
Having found probable cause and the above affiant having swom before me, you are - ‘emipowered .and direcled o amest the sakd
shall be

u&o&wawags:_aRvn«caﬂa3o_99§:.ocna8=!5«o§§5€(>8o<o:zu >3..m. <<u.._.ua
8_223 o the delendant af the ime of its nxoos.o: o1 as soon’ 523:2 asls van__nuv_o. R :

and subsaribed before me ) S
107 S, MAIN ST.

) Judge's Address POB 8002,
/ (LS) ) ANDERSON SC wwmmm 0000.
\m_mnm.ca of _mmc_:c Judge / } Judge's Télephone . 260-4156
- Judge Code: q 8 o ) Issuing Court: - Y Zmu_wﬁﬁ O Municipal O circuit
ORIGINAL



WITNESSES
M. SLOAN - ACSD

DOCKET NO. NBH.@MNBMIQ.MD

The Statef South Caroling,

County ..&.

pr———————

ARREST WARRANT NO. 1180583

——————— e =

/b)) Ricalsd

ACTION OF GRAND JURY

TRUEBILL

" Foreman of Grand Jury’

COURY OF GENERAL SESSIONS
MAR.2 0 2007 Temrm

THE STATE

MSM
JERRY WHITFIELD'

umvg- -

VERDICT

) Foreman of Pelit Jury Date:

" Indictment for

ARMED ROBBERY
16-11-0330 (A) (0139]

12.19.289

Meihs d v
OF COURTS

CLERK

A TRUE COPY
AUG 1 T-2010

/ Gi%\ COMMITMENT

12 - [9-09 / e, >

A
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FORM 32 (12/87)

* 'STATE OF SOUTH CAROLINA" ) INDICTMENT FOR

; ARMED ROBBERY
16-11-330 (A) [01391

COUNTY OF___ANDERSON

At a Court of General Sessions, }:onvcncd on - MAR 2.0 ;1
- ANDERSON -

the Grand Jurors o‘f

: Cox_;my present-upon their oath:

ARMEDO ROBBERY

That Je}ry Whitfield did in Anderson-County on or about January 2, 2007 aﬁempt
to take and carry away erm the person of Todd Ploof, ‘General ‘Mah\ager of
Fuddruckers. cash by _ljl_ez.j:n__s;. of force, threats or intimidation \fvith':’fngpnt_tg: deprive the
oWner-permanelhtly of such property while armed with a déadly weapbn. Allin violation

of Sectlon 16- 11 330 (A) Code of Laws of South Carolina, (1976) as amended

[P -

- e . e e e eemes ae e e . ‘v IR R PO RS o

Against the peace and dignity of the State, and conirary to the statute in such case made ar;d

N7

SOLICITOR
A TRUE COPY

provided.

AUG .l 12010

é/]LaERI‘( OfF COURTS _____ |




o
(> o]

. - N DOCKET NO. N\SA\ TU - Oa SMN

M. SLOAN : ACSD TheStataet South Caroling,
T T ST s e County of - _
- T COURT OF GENERAL SESSIONS
- .Iu.... l%l&f@lgaﬂllﬂﬂ”; ————
n . "THE'STATE
MSM _
ARREST WARRANT NO, __ 1180585 JERRY WHITFIELD

| ,mrDLprf 02.13-08 | &
Pl Recalled 1a- ISLOVRT

ACTION OF GRAND JURY

TRUE .m_.E| o B

Foremon of Grand Jury *

_ <.§M.%.%\ -

_3&23_2: for

CRIMINAL CONSPIRACY
16-17-0410 [0049]

"Foreman of Pett Jury

"~ Dure:

st

o e
S| 8 W
OF T IS8
Y =
[d>) va
B2
|
COMMITMENT




90

FORM. 32 (12/87)

STATE OF SOUTH CAROLINA ) INDICTMENT FOR
) _
COUNTY OF—ANBERSGN————— ) CRIMINAL CONSPIRACY .

o 16-17-0410'10049)]
Al a Court of General Sessions, 'C:onvcncd on_ MAR 20 2007
* the Grand }Jurors of : ANDFRQOKJ: _' _ _' ' Coumy prcscm upon their oath

CRIMINAL CONSPIRACY

THAT THE DEFENDANT, JERRY WHITFIELD DID IN ANDERSON COUNTY,

. ON’ OR ABOUT JANUARY 2, 2007 UNLAWFULLY AND WILFULLY UNITE,

COMBINE. CONSPIRE, “CONFEDERATE, AGREE AND HAVE TACIT
UNDERSTANDING WITH"DERRICK ‘HARRIS; BBOOKLYN- HIL-l;-,AND -DELANSIA
FRANCE F3F THE PURPOSE OF COMMITTING THE CRINIE OF ARMED RGBBERY
AND ASSAULT AND BATTERY WITH INTENT TO KILL. ALL IN VIOLATION OF 16-
11-0330 CODE OF LAWS OF SOUTH CAROLINA, (1976). '

Agamst lhc pcacc and dugnny of lhc S(alc and comrary to the sxalulc in such case madc and.

SOLICITOR

provndcd

A TRUE COPY ]
ALG 1 7 2010

MM& 4? .n’m




STATE OF SOUTH CAROLINA LT ) INTHE COURT OF GENERAL SESSIONS, 01

- R Y] ‘~
COUNTY OF Anderson IR \) ; .
STATE . VS, JUASy ) INDICIMENTICASER: _ 2007GS040980

e J\:rry Whitficld — ) ) AJWH: 1180583
ARN: ‘ , ) Dite of Offense:  _1H/2k17
Race: B Sex: M Age: n y  SC.Code § :_16-11-033UA) :
DOW: ’ ' ) CORCode #: DIV
Address:” B : ) . .
Anderson, SC 29625 ) NN CH LT

DLA: ~SiDA SCOIG3TIN ) SENTENCE SHEET
In dispositivn of the said indictment comes now the Duelendant who was [ _CONVICTED OF wor . L\ZﬁLE:\DS
TO: ROBBERY / ARMED ROBBERY. ROBBERY WHILE (161D 6@ S
inviokition of 3 16-11-0334A) - nl' the S5.C. Codue of Laws, bearing CDR Cude # 0139
(0 NON-VIOLENT  [X} VIOLENT []SERIOUS . [XIMOST SERIOUS  [JMandatory GPS(CSC ~+ [J317.25-45

. : . w/minor Istor Lu\' d Act)
The charge ist [X] As Indicted, | [Jlasser Incduded Offense, [ Defendant Waives Presentenent. o Grand §

The plei is: {J Withoui Negotiations or Recommendation, {0 Negotia cd Sentence, unmnund.mnn by the State.
AL )Ly (pfY) e 0 LS 5754
“tuey. Catherine T U SC Bar# Attorney for Detendant SC Barh
WHEREFORE, the Defendant is commited to the O Siate-Department of Corrections, [[] County Detentivn Center,

tor a determinate term of /0 days/monthlyarsdr (] under the Youthful- Offznder Act not o exceed . yeurs
and/or 1o pay a fincof 1 provided that upon the service.of _days/months/years and/or payment

of S : plus costs and assessments as-applicable®: the baliunce is suspended with probation for
monthsfycars and suhject o Suuth Caroling Department of Probation, Parole.and Pardon Survices standard conditions of

probation, which are invorporaled by reference.
1 SONCURRENT or  [] CONSECUTIVE to sentence on: (20 S5/0%

[/ The Detendum is o be givea credit for ti ém.‘éurxu.nm v 8.C. Code ¥"§ 2411340 w he calcalated and applicd .
by the Stare Department of Corrections, ? -
[J The Deleadant is o be placed on the Central Rc.;,xs(ry of Child Abuse and Negleet pursuant to S.C. Code -§l7-"5-‘l'35- ‘

Pursuant to 18 U.S.C Section 922,it is unlawful for o person convicted of » violation of Section 16-25-20:0r }6- ’5 65 (Criminal
Doniestic Violence ) to ship,transport,possess,or receive a firearm or ammunition.
SPECIAL CONDITIONS:

- (detendants initinls)

(JRESTITUTION: [ Deferred ] Def. Waives Bearlag L] Ordered  PTUP
Towk S plus20%fee S _____ days/hours Public Service Employinent
Payment Teems: Obtain GED . .
O s h_y SChPEPS _ Attend Voce. Rehab. or Job Curp
— . May scrve WYE begining - . -
Recipient: : 5 Substance Abuse Counseling
*Fine: - ,
test
3 14-1- 200 (Assesamens 107.5 %) S :{:?:l :::‘\Dbiu:/(;\ll:,h;:a;\u:?r\b\ cutive w Ll)lm mihly
- o Criehepon - . ] ¢ C ¢ Wwee ¢
3 14-1-21 N/\)(’I)(Cn‘);:\..\uuharg.) Ssum S IQD . 00 pts. of S beginning
% 14 12 E (A K2) (DU Surcharge) SHX) §
3 . ) ] ™ >
g 56-5-2995 (DUl Assessmeat) $12 7% Osh-_—~—- paid 1o Publie D‘A"J—RU’E COPY
3 56-1-386 (DU Breath Test) . s ther: .
& 47.12 (frublic DeifProb) . S —¢ e ng_:g 7_2€,m__
C& 14-1-212 aw Enforee. Funding) - PERI 25S.0 7
'3 14-1-21Y (Drug Court Surcharge) sl g W—
3 50-20-H(BUI Breah Test Fee) 50" ¢ CUERK G Fomons
3 86-3.2942(3y(Vehicle Assessinent) Sdja S ' DLJZP‘""“U PD nr appointed other counsel, 537 F
90,7 |SCCIA Surcﬁmgc) s5 s S requires S3(1) be puid o Clerk dueing probation, .

"a u:t‘v

7 o County (i1 paid In installmens) 5 5 ﬂ -

TOTAL S 13 5 'O

' PRESIDING JUL)(E}-
Cleek of Court/ PHepoty Tk wl% d‘{"‘. @% o Judge Code: %
P E ‘ Z P ‘ : . Sentence Daue:” - “3? }_‘__S_ 04_____

SCCAZIT 1/ 2K1) - -

——



gzﬁl,\ TE OF SOUTH (_I\R()l INA IN THE COURT OF GENERAL SESSIONS -

)
P COUNTY OF © Anderson § _ : K .
’ STATE RN ) INDICTMENT/CASER: _ ZUNTGSUHU0IN2
- , Jesry Whitlicld )y ANWH_1ISOSNS '
ARA: | A - ) Date of Offense: - 1/42007
)
)
)
)

Race: B - -~ -Sext o Ager 21 S.C.Code 3 ;16170410
DO 8 y CDR Code #: 04

Aildress . ,
Anderson, SC 29625 o SENTENCE SHEET
DL ~ SIDF: _SCOTG3 1718 ) SENTENCE SHE |
In dispusition of the siid indictment comes now ihe Defendant who was " [0 CONVIETED OF or |XIPLEADS
TO: CONSPIRACY / CRIMINAL (.UNSPIRA(,\' COMVI ' SR . ; S
inviolationof  §  16-17-0410 ol the S$.C. Code of l;lw's._hcuring COR Cude # - D04y )
(X1 NON-VIOLENT [ VIOLENT - []JSERIOUS  [IMOSTSERIOUS  [JMundatory GPS(CSC [1417-25-15
' ey R wiminor 1st or Lewd Act) '
The chitrge it {N] s Indicied, * (] Lesser Included Offense, - [TJPerendant Waives Preseatment (o Grand Sury. {delendant’s initials)

The plea isi - [ Without Negotistions or Recammendation,

[ Negntipy

Sél\!clicw;uhm hy gc State. .

“Huey, Cutherine T U SC Bae# _ Auworney for Defendam " SC BETH
WHEREFORE. the Defendant is cammited kythe (] State Department of Corrections, D_" C9unly Detention Center,
tor a dcicrminx)lc teemof 57.1y~/nmnlh {] under the Youthful Offender Act not to exeeed . )L.If\ o
andfor 10 pay a finc of' § pmwdu atupun the service of - du)\/munlhxl)ur\ and/or paymeat
o' s plus costs and assessmients as applicable s the balance is suspended with probation for

monaths/ycars and subject o South Carolira Department ol Prubatinn. Parole and Pardon Services standard c.nndmnm uf
prohtion. shich are incorporated by reference. -

[ CONCURRENT or [J CONSECUTIVE b semence on: -/ ,2,/ /5, /Q ?

[/ The Defendant is 10 he given credit for time served pursuant 1o S.C. Code . & £23-13-3% 10 he: Lﬁlwl.m.d'und'upp\icd -
by the State Department of Corrections. . 28 '

D ‘The Defendant is t be placed on the Central Regists nt Child Abuse and Negleet pussuant 1o S. C. Cude §17-23-135.

Pursu.ml to 18 U.8.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or l6 25-65 \(.rlmlnul
Domestie lecm.e )lo shnp.lr.msport Jpossess,or receive a firearm or imununition.

SPECIAL CONINTIONS:
Dl{l'..\ rerut TON: D |)eferrtd 3 vet. Waives leuring Jordered  pryp

Total: S' plus 20% fee: S : days/hours Puhlic Service Employment
Payment Ferins: : Obtain GED .

(3 sci by SCOPPPS : ' , : Altend Voe, Rehab, or Jub Cnrp

e . May serve W/E hq_.,mmh

R'-'C‘I"‘:""~ Substance Abuse Counseling

*Fine: : : : , S )

5 14-1-206 (Assessments 07,5 %) Random Drug/Aleahal testing :
Fine may be pd.-in equil, conseculive w;;kly/mumhly '

9 A Wth‘"g‘) 5“’” ___I_O_Q O_ pmis. of § : beginniug

g 14-1-211(AX2) (UL Surcharpe) . S G i T

§ S6- 5 l‘)f).\ [151¥]] /\.~~L~.~mulll) ' Sl" S — paid 16 Public U-‘TWTBE COPY
§ So-1-286 (DUI Breuth Text) $25 —g : Other: —

3 470X (Piblic DetfPrab) S LSS e ‘ :

§ 14-1-212 (Law Eatoree. Funding) $25 S A9, 0 ) ) (-\Uf‘ l 7 2["“

3 14-1-203 (Drug Court Surcharge) Sl —3 : o B

3 SO0-21-114{1BU) Brenth Test Fee) $50 g : o A

5 50-5-1942(J) (Vehivde Assessment) Sd0fen ~ § [ Appointed PI or appuinted Lher couERK OFFI TS .
3 0T (SCCIA Surcharge) _ ss g 0 b rpqllirgs 33t be paid 10 Clerk during pml’.u_mn.

Maw County (i} paid in installments) < q a

TOFA), ) ’ o 5 _3 40 |
! o L '3 PRESIDING JUDGE /Z}//%%/

Clerk ot Coun/ Bepaytlerk c,'},f ML f v T b A Judge Cude:
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