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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND CIVIL ACTION NO: 2018-CP-40-06344

MB Hutson/MB Hudson,
Plaintiff,

v. AMENDED MOTION

Penn America Insurance Company, Global
Indemnity Group, Inc., Timothy N. Newton,
Esquire, JR Murphy, Esquire, John Doe #1 and
John Doe #2,

Defendants.

TO: MB HUTSON/MB HUDSON, PLAINTIFF PRO SE AND TO THE PLAINTIFF
ABOVE NAMED:

YOU WILL PLEASE TAKE NOTICE that the Defendant, Timothy N. Newton, Esquire,

pro se, will move before the Presiding Judge of the Richland County Court of Common Pleas at

the Richland County Courthouse at 10:00 a.m. on the tenth (10th) day after service hereof, or as

soon thereafter as counsel may be heard for an Order dismissing the Plaintiff's Complaint against

him pursuant to South Carolina Rules of Civil Procedure 12(b)(6) and 56 on the grounds that the

Plaintiff's Complaint fails to state facts sufficient to constitute a cause of action against him

and/or that there is no genuine issue as to any material fact and Defendant Newton is entitled to

judgment as a matter of law. The basis for this motion will be more clearly set out in the filed

memorandum of law.

s/Timothy J. Newton____________________
Timothy J. Newton, Esquire, pro se
(SC Bar #71640)
Murphy & Grantland, PA
P.O. Box 6648
Columbia, SC 29260

Columbia, South Carolina
June 5, 2019
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STATE OF SOUTH CAROLINA  IN THE COURT OF COMMON PLEAS 
  
COUNTY OF RICHLAND        CIVIL ACTION NO: 2018-CP-40-06344 

 
  

 
REPLY MEMORANDUM IN SUPPORT OF 

DEFENDANT TIMOTHY J. NEWTON’S 
MOTION TO DISMISS OR 

MOTION FOR SUMMARY JUDGMENT 

MB Hutson/MB Hudson, 
 

Plaintiff, 
 

vs. 
 
Penn America Insurance Company, Global 
Indemnity Group, Inc., Timothy J. Newton, 
Esq., J.R. Murphy, Esq., John Doe #1, John 
Doe #2, 
 

Defendants. 
 

Defendant Timothy J. Newton submits the following Reply Memorandum in support of his 

Motion to Dismiss or for Summary Judgment as to all claims brought by Plaintiff Hutson. 1   

In his Memorandum filed May 7, 2019 (hereinafter “Memorandum”), Hutson makes 

numerous allegations.  It would be nearly impossible to respond to them all.  However, certain key 

facts undercut all of Hutson’s claims.  

First, Hutson alleges he was not properly served in the declaratory judgment action that 

Penn-America filed.  This is a sham allegation.  As a matter of public record, Hutson was served 

on July 22, 2016.  (Exh. BB: Filed Aff. of Service.)  

Second, Hutson continues to allege that Defendant Newton knew that extrinsic fraud upon 

the court was committed.  In his Amended Complaint, Hutson points to certain factors he alleges 

rendered the Big Water Resort property undevelopable and worthless.   

1 The Court docket indicates that Plaintiff filed a “Memorandum to Defendants Response” on 
May 7, 2018.  A filed copy of this document was never served on Defendant Newton.  On June 
10, 2019, Newton obtained from the Court an 11-page Memorandum.  Plaintiff has e-mailed 
numerous additional documents, some of which purport to be additional exhibits to Plaintiff’s 
Complaint.  This Reply is responsive to the filed Memorandum.  Newton reserves his right to 
respond separately to any new material Plaintiff may file.  
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In his Memorandum, Hutson lays out the conduct Newton allegedly knew was fraudulent.  

Hutson claims the Big Water Resort property had a title defect due to the campground membership 

agreements granting lifetime use rights in the property.  (Memorandum, p. 4-5.)  Hutson claims 

the Settlement Agreement and Consent Order he entered into in a prior case (Amended Complaint, 

Exh. 5.0 and 6.0) were fraudulent because the property was encumbered by the campground 

memberships.  (Id. at p. 5.)  Hutson claims that the “Sellers”, i.e., TLC Holdings, LLC (hereinafter 

“TLC”), lacked a contractual agreement guaranteeing the use of the land to the campground 

members, concealed the fact that they were losing money on the project, failed to escrow money 

they realized from the purchasers of the campground memberships, and falsified financial 

statements.  (Id.)  

Hutson is collaterally estopped to argue that he was defrauded in his purchase of Big Water 

Resort.  See Carolina Renewal, Inc. v. S.C. Dep’t of Transp., 385 S.C. 550, 554, 684 S.E.2d 779, 

782 (Ct. App. 2009) (explaining that collateral estoppel bars a party from relitigating an issue that 

was decided in a previous action).  In a prior action, Magistrate Judge Baker determined that 

Hutson could not prove fraud that took place after December 11, 2013.  (Exh. A: R&R at p. *14.)  

That ruling was adopted by Judge Norton.  (Exh. B: Norton Order.)  

These rulings were not based upon any conduct over which Penn-America or its counsel 

had control.  Instead, they were based upon evidence that Hutson knew about the campground 

memberships before he purchased the Big Water Resort property.  (Exh. B: Norton Order at p. *7; 

Exh. A: R&R at *13 n.5; Exh. Q: Curtis Order at p. 2; Exh. Z: E-mail.)  Neither Penn-America nor 

its counsel had anything to do with Hutson’s purchase transaction with TLC—Penn-America’s 

policy did not even take effect until October 16, 2013—nearly three years after Hutson purchased 

the property.  (Compare Amended Complaint, Exh. 11.0, ¶ 17 with Exh. 5.0.)  
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Hutson subsequently began claiming that he was defrauded because he did not know until 

after he entered into the Settlement Agreement with TLC that all of the Big Water Resort property 

was undevelopable because it was subject to the campground membership agreements, and that 

this information was withheld from him at that time.  There is some corroboration for this claim 

in that Bonnie Youmans, who was the class representative for the campground members in their 

class action against TLC, testified in her deposition that she thought all of the Big Water Resort 

property was part of the campground.  (Amended Complaint, Exh. 4, ¶ 14.)   

However, this testimony, even if believed, does not prove fraud upon the court. Youmans’ 

hearsay testimony cannot prove which property was subject to the campground membership 

agreements.  It is a matter between TLC, Hutson, and the campground members.  

Furthermore, Newton questioned Richard Clark on this subject during the Rule 30(b)(6) 

deposition of TLC Holdings, LLC in the declaratory judgment filed by Penn-America.  Clark 

testified that some of the property conveyed in the Lease Purchase Agreement was not part of the 

Big Water Resort campground.  (Exh. CC: Dep. excerpts.)  Clark testified as follows:  

Q. Exhibits 6, 7, 8, 9, 10, 11, all of these parcels were part of the lease purchase 
agreement? 

A. That’s correct.  

Q. How many of them were part of the campground property?  

A. Well, there are bits and pieces.  But Exhibit 6 was part of the campground 
itself.  The outlined area in Exhibit 7 was part of the campground.  Part of 
the outlined area in Exhibit 8, not all was part of the campground area.  

Q. In other words, the convenience store was not, is that correct? 

A. Correct.  Exhibit 9, this outlined area was part of the campground.  Exhibit 
10, you know, I don’t know if I’d say that was part of the campground or 
not.  The campground may have utilized that building, may not have.  I’m 
not sure.  For storage for equipment.  I’m not totally sure of that one.  And 
Exhibit 11 was not part of the campground.  

(Exh. CC: Dep. excerpts, p. 40.)  
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Thus, the most that can be said is that there was an issue of disputed fact as to which of the 

parcels that Hutson acquired under the Lease Purchase Agreement were subject to the campground 

memberships.  On the one hand, one of the campground members testified she thought all of the 

property was campground property.  On the other, one of TLC’s principals testified that all the 

property was not part of the campground.  

Furthermore, counsel for TLC objected to this line of questioning during the deposition.  

(Exh. CC: Dep. excerpts, pp. 30.)  The basis for the objection was that this line of questioning had 

nothing to do with the declaratory judgment and that this issue had been litigated in prior cases.  

(Id.)  Attorney Newton was unable to pursue the issue further because the issue of which parcels 

of Big Water Resort property were part of the campground was not material to the issues in the 

Declaratory Judgment action to determine liability coverage.   

Newton was not involved in any other case in the Big Water Resort litigation.  Thus, 

Attorney Newton had no way of ascertaining the truth or falsity of Hutson’s allegation that he was 

defrauded by TLC.  

Hutson’s remaining arguments relate to various alleged violations of the Rules of 

Professional Responsibility.  None of the rules Hutson cited have any relevance to this case.  

The key fact is that Newton has never represented either Hutson or TLC.  Newton 

represented Penn-America in the declaratory judgment action involving Penn-America’s coverage.  

(See Amended Complaint, Exhs. 4.0, 7.0, 11.0, and 12.0.)  Newton had no involvement whatsoever 

in the dispute between Hutson and TLC over Big Water Resort.  Hutson’s allegation that Newton 

was retained by Penn-America to represent Hutson is simply false.  (See Memorandum, pp. 1-2.)   

Rule 1.7 of the South Carolina Rules of Professional Responsibility governs attorney-client 

relationships.  Specifically, it prohibits lawyers from representing clients when there is a conflict 
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of interest.  Because Newton did not represent Hutson, this Rule does not apply.  The ABA Ethics 

Rule Hutson quoted is inapplicable for the same reason.  (See Memorandum at p. 2.)  

Rule 1.2 prohibits a lawyer from engaging or assisting a client in committing a crime or a 

fraud.  Hutson does not allege that Newton represented TLC, who allegedly defrauded Hutson.  

Therefore, this rule does not apply to Newton in this case.  

Rule 3.3 prohibits a lawyer from knowingly offering evidence the lawyer knows is false.  

Again, Hutson’s allegation is not that Newton offered false evidence, but rather that TLC 

defrauded the court.  Newton has never represented TLC.  Therefore, this Rule does not apply to 

Newton in this case.  

Rule 4.1 prohibits a lawyer from knowingly making a false statement to others.  It also 

requires lawyers to disclose material facts when disclosure is necessary to prevent a client from 

committing a fraud.  Newton did not represent TLC, who allegedly defrauded Hutson.  Newton 

represented Penn-America, an adverse party to both TLC and Hutson.  Nothing in this Rule 

imposes a duty on a lawyer who represents an adverse party to file an action to set aside the result 

of a prior action, regardless of whether there are allegations of fraud against that party.   

Rule 8.4(e) prohibits lawyers from engaging in conduct that is prejudicial to the 

administration of justice.  Newton did not represent either TLC or Hutson.  This Rule does not 

require a lawyer representing a third party to intervene in a dispute merely because one of the 

parties claims they are being defrauded.   

Finally, Hutson claims that Newton provided him with legal advice.  Hutson’s allegation 

that he was a victim of fraud upon the court put Newton in a difficult position.  On the one hand, 

Newton represented an adverse party and could not represent Hutson’s interests in vindicating the 

alleged fraud.  On the other hand, Newton represented the liability insurer for one of Hutson’s 

E
L
E

C
T

R
O

N
IC

A
L
L
Y

 F
IL

E
D

 - 2
0
1
9
 J

u
n
 1

3
 1

0
:2

2
 A

M
 - R

IC
H

L
A

N
D

 - C
O

M
M

O
N

 P
L
E

A
S

 - C
A

S
E

#
2
0
1
8
C

P
4
0
0
6
3
4
4

654



companies. 2  Hutson repeatedly threatened to sue Penn-America based upon his claim that the 

fraud he alleged in his counterclaims against TLC was interrelated with the defense of TLC’s 

claims against him.  Since liability insurers have certain special duties to insureds, coupled with 

Hutson’s continuing barrage of threats of litigation, Newton could not avoid addressing this issue 

with Hutson.  Additionally, as discussed previously, a common interest existed in that if Hutson 

could prove the judgment against him was tainted with fraud, it could benefit Penn-America also.  

Furthermore, Hutson alleged fraud upon the court.  “Fraud upon the court is a serious 

allegation involving corruption of the judicial process itself.”  Chewning v. Ford Motor Co., 354 

S.C. 72, 78, 579 S.E.2d 605, 608 (2003).  Although Newton could not represent Hutson, and Penn-

America lacked standing to assert his claims, the seriousness of the allegation warranted an 

investigation.   

The e-mail Hutson attached to his pleading demonstrates that Newton did everything in his 

power to protect Hutson’s ability to vindicate himself from the alleged fraud upon the court.  

(Amended Compl., Exh. 4.0.)  Newton provided Hutson with all non-privileged evidence material 

to Hutson’s claim.  Since the issue involved voluminous documents and protracted litigation, 

Newton went so far as to summarize the key facts of which he was aware that might corroborate 

Hutson’s position.  He even cited cases that Hutson had brought to his attention.  Newton 

encouraged Hutson to find an attorney who could file a claim, if that attorney thought it was 

meritorious.  All Hutson had to do to protect himself was to take the e-mail to a prospective lawyer 

and find one that would take the case.  

2 Hutson has repeatedly claimed he was the insured under Penn-America’s policy.  In fact, 
Hutson’s status as an insured was a disputed issue in the declaratory judgment action.  (Amended 
Compl., ¶¶ 72-81.)  Penn-America’s policy was issued to “BWR, Inc.,” an entity that did not 
even exist when Hutson purchased the Big Water Resort property in his own name.  
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However, Hutson admits he did not sue TLC.  (Memorandum, p. 4.)  He claims that, having 

failed to protect his own interests, he has a cognizable cause of action against Penn-America and 

its counsel for failing to prosecute his claim for him.  Even if Hutson could not find a lawyer to 

represent him, Hutson has repeatedly demonstrated that he knows how to file lawsuits as a pro se 

litigant—as he did in this action.   

What more could Newton have done?  Over the course of multiple cases in the Big Water 

Resort litigation, there is no conclusive evidence that Hutson was defrauded.  In fact, the results 

of several prior cases point in the opposite direction.  Evidence developed in prior actions 

demonstrates that the factual basis for the alleged fraud is uncertain at best.  There is no authority 

to support Hutson’s contention that counsel for a liability insurer has a duty to prosecute a doubtful  

and disputed claim on behalf of a putative insured—particularly when prosecuting that claim 

would require the setting aside of several prior judicial rulings.  Newton could not represent Hutson 

because he represented Penn-America, an adverse party.  Penn-America had no standing to 

prosecute Hutson’s claim.  

The only one who can act to vindicate the alleged fraud against Hutson is Hutson.  If Hutson 

believes he was defrauded, he has every right to sue the alleged perpetrators.  However, Hutson 

has no cognizable claim that third parties must prosecute his claim.  Accordingly, Hutson’s claims 

against Newton should be dismissed.  

The documents Newton has submitted are not necessary for the dismissal of this action.  

They are provided to demonstrate that Hutson’s claim is not only procedurally defective, it is also 

devoid of merit.  They demonstrate that this action is merely a rehash of issues that have been 

litigated in several prior actions.  They also demonstrate that Hutson is now recycling these same 

allegations for use against a wider net of defendants.   

E
L
E

C
T

R
O

N
IC

A
L
L
Y

 F
IL

E
D

 - 2
0
1
9
 J

u
n
 1

3
 1

0
:2

2
 A

M
 - R

IC
H

L
A

N
D

 - C
O

M
M

O
N

 P
L
E

A
S

 - C
A

S
E

#
2
0
1
8
C

P
4
0
0
6
3
4
4

656



In this action, Hutson has personally sued an adverse attorney who made every effort to 

ensure that his rights were safeguarded (Newton).  Hutson has also personally sued a lawyer 

against whom he makes no allegations whatsoever (Murphy), and a liability carrier that defended 

him and paid its limit to indemnify him in the only two actions in which it was involved (Penn-

America and its parent, Global Indemnity Group).   

Many of Hutson’s key allegations in this action are patently false, as can be demonstrated 

by the court record and documents produced in prior actions.  But he nevertheless made them in 

this action in apparent attempt to force the case into discovery.  Hutson has also made numerous 

other nonsensical allegations in what appears to be an attempt to rush past the standard for a motion 

to dismiss by sheer voluminosity.   

Hutson has demonstrated a continuing pattern of abusing the judicial system for the 

purpose of harassment.  One need only peruse Hutson’s some forty-seven (47) court filings in the 

Class Action to satisfy oneself as to why Hutson was sanctioned and why this action should not be 

permitted to proceed.  See Big Water Resort, LLC, et al. v. TLC Holdings, LLC, C/A: 2:14-cv-

1583-DCN-MGB, Docket Entries No. 17, 59, 60, 112, 125, 138, 141, 148, 155, 159, 160, 161, 

162, 168, 177, 186, 190, 191, 193, 198, 200, 202, 203, 208, 209, 213, 215, 216, 217, 220, 223, 

224, 225, 228, 230, 233, 237, 252, 255, 260, 263, 264, 265, 272, 274, 298, and 305.  These 

documents are available online through the website for the District of South Carolina.    

Finally, in an effort to head off further frivolous filings by Hutson, Newton takes this 

opportunity to address two arguments Hutson has used in e-mails for the purpose of extorting a 

settlement.  

First, Hutson likely intends to argue that a liability insurer’s knowledge of extrinsic facts 

triggers a duty to act.  See Illinois Tool Works, Inc. v. Travelers Cas. and Sur. Co., 2015 IL App 

(1st) 132350, 26 N.E.3d 421 (Ill. App. Ct. 2015); Burlington Ins. Co. v. CHWC, Inc., 559 Fed. 
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App’x 639 (9th Cir. 2014); Williford Roofing, Inc. v. Endurance American Specialty Ins. Co., No. 

2:16-cv-01830-DCN, 2017 WL 479507 (D.S.C. signed Feb. 6, 2016).  These cases are inapposite 

for two reasons.  In the first place, they address an entirely different situation—a liability insurer’s 

assessment of its duty to defend.  Furthermore, Penn-America did not deny coverage to Hutson.  

Penn-America defended Hutson in both actions in which it was put on notice, and settled both 

claims, including the sanctions Hutson incurred due to his own misconduct.  These cases do not 

stand for the proposition that a liability insurer and its coverage counsel must file legal actions to 

prosecute alleged fraud upon the court against a putative insured that was perpetrated in prior 

actions, as Hutson alleges.  

Second, Hutson likely intends to argue that knowledge of facts adverse to a party’s position 

triggers a duty to act.  See Sullins v. State Bar, 15 Cal. 3d 609, 542 P.2d 631 (Cal. 1975); Ray v. 

Ray, 374 S.C. 79, 647 S.E.2d 237 (2007).  These cases are not relevant because they address a 

lawyer’s duty of candor toward the court.  In Sullins, a lawyer was successful in a suit to disinherit 

a daughter from her mother’s estate.  When the lawyer notified the nephew that he would inherit 

the property, the nephew wrote back and said he wanted the daughter to have the property.  The 

lawyer concealed this letter from the court in securing court approval of a 50 percent contingency 

fee agreement.  15 Cal. 3d at 613-17, 542 P.2d at 633-34.  In Ray, a party litigant deliberately 

concealed $130,000 until after the marital property had been divided.  374 S.C. at 82, 647 S.E.2d 

at 238.  

These circumstances are not present in this case.  Newton did not represent either Hutson 

or TLC.  Moreover, the evidence Hutson refers to was not concealed.  In fact, it was presented the 

court in several prior cases.  The testimony of the class representative who said she thought all of 

the Big Water Resort property was subject to the campground memberships was read into the 

record at trial in the Defamation Action.  (Amended Compl., Exh. 4.0, ¶ 14.)  Furthermore, Newton 
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had no opportunity to raise the issue of possible fraud before the cases were decided.  Newton had 

no involvement in the Ejectment Action, the Class Action, or the Defamation Action.  Whatever 

fraud may have been committed was irrelevant to the Coverage Action in which Newton was 

involved, except to the extent it might undermine the judgment against Hutson.  Finally, Newton 

did not conceal the evidence in his possession from Hutson.  The e-mail Hutson filed demonstrates 

that Newton provided the information material to possible fraud to Hutson so he could protect his 

interests.  

CONCLUSION 

Hutson has failed to plead a cognizable cause of action in this action.  Additionally, his 

allegations concern issues that have been previously litigated in several prior lawsuit and found to 

lack merit.  For the reasons set forth above, Hutson’s claims against Defendant Newton should be 

dismissed, and Newton should be dismissed as a party from this action.  

 
Respectfully submitted, 
 
 
s/Timothy J. Newton    
Timothy J. Newton, Esquire 
State Bar No. 71640 
P.O. Box 6648 
Columbia, South Carolina 29260 
(803) 782-4100 

Columbia, South Carolina 
June 13, 2019  
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STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

MB Hutson/MB Hudson,

Plaintiff,

vs.

Penn America Insurance Company, Global
Indemnity Group, Inc., Timothy J. Newton,
Esquire, J.R. Murphy, Esq., John Doe #1,
and John Doe #2,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS

FIFTH JUDICIAL CIRCUIT

Civil Action No. 2018-CP-40-06344

DEFENDANTS PENN AMERICA
INSURANCE COMPANY AND GLOBAL
INDEMNITY GROUP, INC.’S MOTION

FOR SUMMARY JUDGMENT

TO: MB HUTSON A/K/A MB HUDSON, PRO SE PLAINTIFF:

YOU WILL PLEASE TAKE NOTICE that Defendants Penn America Insurance Company

and Global Indemnity Group, Inc. (collectively “PAIC”), by and through its undersigned counsel,

will move before the presiding Judge of the Fifth Judicial Circuit in the Richland County Court of

Common Pleas, on the tenth (10th) day after service hereof or at such other time and place as shall

be convenient to the Court and counsel, for an Order granting summary judgment, pursuant to Rule

56 of the South Carolina Rules of Civil Procedure, in favor of PAIC in the above-captioned matter.

PAIC maintains that no genuine issue of material fact exists and that it is entitled to

judgment as a matter of law.  Summary judgment is appropriate when it is clear that there is no

genuine issue of material fact and the moving party is entitled to judgment as a matter of law.  Hunt

v. Happy Valley Ltd. P'ship, 315 S.C. 428, 430, 434 S.E.2d 285, 286 (Ct. App. 1993).

Plaintiff raises claims in contract and tort against his former insurer and their coverage

counsel related to the defense rendered to him in two prior lawsuits—a federal class action case in

which Plaintiff was sued under a third party claim for equitable indemnity and a related state

defamation action—as well as a declaratory judgment action regarding PAIC’s coverage
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obligations in those two lawsuits.  PAIC denies all allegations of wrongdoing, including breach of

contract, bad faith, negligence, fraud, misrepresentation, interference with the attorney-client

relationship, or vicarious liability for legal malpractice.

Stated simply, Plaintiff is unable to adequately satisfy the elements of any of his claims.

Accordingly, Plaintiff’s claims fail as a matter of law.  Moreover, Plaintiff executed a valid Release

in favor of Penn-America, precluding Plaintiff from pursuing the instant claims.

This Motion is based upon the pleadings in the action, the Affidavits attached hereto or

which may be served prior to the hearing, upon the memoranda in support of this motion and

attachments thereto, upon Rule 56, SCRCP, and upon such additional law and argument as shall be

appropriate.

PAIC respectfully requests argument on its motion.  PAIC reserves the right to amend this

motion  prior  to  argument  and  disposition  of  the  motion.   Further,  PAIC  reserves  the  right  to

supplement its argument by a written memorandum of law, affidavits, and other materials

permitted under Rule 56, SCRCP.

[SIGNATURE ON FOLLOWING PAGE]
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Respectfully submitted,

COLLINS & LACY, P.C.

By: s/Christian Stegmaier
CHRISTIAN STEGMAIER
S.C. Bar Number: 68648
cstegmaier@collinsandlacy.com
KELSEY J. BRUDVIG
S.C. Bar No. 101680
kbruvig@collinsandlacy.com
LAURA R. BAER
S.C. Bar Number: 101076
lbaer@collinsandlacy.com
Post Office Box 12487
Columbia, SC  29211
803.256.2660 (voice)
803.771.4484 (fax)

ATTORNEYS FOR DEFENDANTS
PENN AMERICA INSURANCE
COMPANY AND GLOBAL INDEMNITY
GROUP, INC.

DEFENDANTS PENN AMERICA
INSURANCE COMPANY AND
GLOBAL INDEMNITY GROUP, INC.’S
MOTION FOR SUMMARY
JUDGMENT

June 14, 2019
Columbia, South Carolina
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