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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO. 2016-CP-10-1560
Carpenter Braselton, LLC, )
)
Plaintiff, ) PLAINTIFF’'S MEMORANDUM
) OF LAW IN OPPOSITION TO
Vs. ) DEFENDANTS’ MOTION —
) FOR SUMMARY JUDGMENT ==
Ashley Roberts, Jeremy Cook and ) . L v
Salaheddine Ezzaoudi, )
LLC; and CCT Reserve, LLC )
)
Defendants. )
) ;

|
TO: DEMETRI “JIM” K. KOUTRAKOS, ESQUIRE, Attorney for Defendants:

Plaintiff, by and through its undersigned counsel, submits the following Memorandum in
Opposition to Defendants’ Motion for Summary Judgment. For the reasons set forth below,
Plaintiff respectfully requests that the Court deny Defendants’ motion.

INTRODUCTION

Defendants are seeking summary judgment based on an argument that rests entirely on the
Defendants’ introduction of extrinsic evidence in an effort to inject contrived ambiguity into the
four corners of the plat at issue in this case, which is unequivocally unambiguous on its face. The
plat was prepared by F. Elliotte Quinn, III, a professional land surveyor, and is entitled “PLAT OF
SUBDIVISION OF A 11.95 AC. TRACT (5.95 HIGHLAND) OWNED BY JAMES ROPER TO
CREATE 5 LOTS LOCATED ON JAMES ISLAND CHARLESTON COUNTY, SOUTH
CAROLINA.” It was recorded December 31, 1990 in the RMC Office for Charleston County in
Plat Book CB at Page 130 (hereinafter the “Plat”). Defendants have introduced an affidavit of Mr.
Quinn and obtained a litany of documents through FOIA requests and discovery in an attempt to

obfuscate and confuse an otherwise simple and straight-forward matter; namely, that the Plat (and
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the language contained therein) speaks for itself. The restriction at issue is unambiguous on its
face and as such prevents Defendants from building on the property at issue. No amount of
extrinsic evidence should be allowed to introduce an ambiguity where none exists.

FACTS

Plaintiff is the owner of certain property in Charleston County, including a parcel of land
identified as lot C-5 on the Plat. Edward L. Terry is the authorized agent of Plaintiff and has been
involved in approximately 200 real estate development projects during his professional career. He
has personally worked in the residential development and/or homebuilding business for over forty
years and has built up valuable goodwill and reputation in that field. Mr. Terry’s wife is the sole
member and manager of the Plaintiff. In his capacity as authorized agent of Plaintiff, Mr. Terry
was extensively involved in the purchase of Lot C-5, including reviewing related documents and
visiting the property.

The deeds conveying Lots C-2, C-3, C-4 and C-5 to the Defendants and Plaintiff
specifically state that the conveyances are being made subject to all restrictions, reservations,
casements, and other limitations that appear of record, including on the recorded plats. Each of
the deeds conveying Lots C-2, C-3, C-4 and C-5 to the Defendants and Plaintiff specifically
reference the Plat. The Plat has been public record since December 31, 1990 and contains a
notation near the center of the page in all capital letters that reads: “THESE LOTS C-2, C-3, C-4
& C-5 FOR AGRICULTURAL USE ONLY; NOT TO BE USED FOR BUILDING PURPOSES.”
No document or record has been filed in the RMC Office for Charleston County purporting to
amend, waive, or rescind the agricultural restriction stated on the Plat and referenced in the deeds
to the parties. Plaintiff purchased Lot C-5 in reliance on the agricultural restriction stated in the

Plat, which created and limited the use of Lots C-2, C-3, C-4 and C-5. Deposition of Edward L.
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Terry, March 22, 2017, 78:1-79:21, attached hereto in its entirety as Exhibit A. Defendants seek

to sell their lots to purchasers who intend to build residential structures on one or more of the lots,

in clear violation of the valid restriction limiting the use of those lots to agricultural purposes only.
ARGUMENT

I. The use restriction located on the plat is unambiguous and prevents Defendants from
building on the property.

Restrictive covenants are contractual in nature. Seabrook Island Prop. Owners’ Ass’n v.

Berger, 616 S.E.2d 431, 434 (S.C. Ct. App. 2005). “The language of a restrictive covenant is to
be construed according to the plain and ordinary meaning attributed to it at the time of execution.”
Hardy v. Aiken, 631 S.E.2d 539, 542 (2006). “A restriction on the use of property must be created
in express terms or by plain and unmistakable implication, and all such restrictions are to be strictly

construed, with all doubts resolved in favor of the free use of the property.” Hamilton v. CCM,

Inc., 263 S.E.2d 378, 380 (S.C. 1980). Despite this general rule of strict construction, such
restrictive covenants remain fully enforceable when their intent is clearly expressed. Sea Pines

Plantation Co. v. Wells, 363 S.E.2d 891, 894 (S.C. 1987). “A restrictive covenant will be enforced

if the covenant expresses the party’s intent or purpose, and this rule will not be used to defeat the
clear express language of the covenant.” Id.

A. A plat referenced within a deed can create a valid restrictive covenant.

First, Defendants, in their motion for summary judgment, fail to cite any support for their
proposition that plats “are not the proper way to restrict property.” See Def. Summ. J. Mot. at 11.

Rather, Defendants only cite to Smith v. Commissioners of Public Works of City of Charleston,

which merely says that “[r]estrictive covenants are commonly created by a recorded declaration of
a restrictive covenants which is executed and recorded in the same manner as a deed.” 312 S.C.

460, 466 (Ct. App. 1994) (emphasis added); Def. Summ. J. Mot. at 11. While this is surely one
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way to create a restrictive covenant on land, it is well established that there are several other ways,

including (1) by deed; (2) by declaration; and (3) by implication from a general plan or scheme of

development. Queens Grant II Horizontal Prop. Regime v. Greenwood Dev. Corp., 628 S.E.2d

902, 913 (S.C. Ct. App. 2006); see also Carolina Land Co. v. Bland, 265 S.C. 98, 217 S.E.2d 16

(1975) (“[PJurchaser of lots with reference to the plat of the subdivision acquired every casement,
privilege and advantage shown upon said plat.”).

Nor is there any support for Defendants contention that the plat in question was not signed.
See Def. Summ. J. Mot. at 11. There are clearly signatures on the Plat and, regardless, even
unsigned restrictions can create valid restrictions on property. See 17 S.C. Jur. Covenants § 63
(explaining that (1) irrespective of their validity, the restrictions were incorporated by reference
into the deed to the grantees; and (2) in any event, the unsigned restrictions gave notice of the
restrictions and the general scheme incorporated in them.”); see also 20 Am. Jur. 2d Covenants,
Conditions and Restrictions § 158, n. 2 citing Parrish v. Newbury, 279 S.W.2d 229 (Ky. 1955)
(“[B]uilding restrictions properly written upon a recordable plat become part of [the deed] and
constitute constructive public notice of the restrictions.”).

When a deed describes land shown on a plat, that plat becomes part of the deed. Defeo v.

Community Services Assocs., Inc., No. 2007-UP-357, 2007 WL 8327948, at *2 (S.C. Ct. App.

2007). The plat in Defeo contained the following restriction on the lot in question: “RESERVED
FOR FUTURE USE FOR GOLF COURSE.” Id. at 1. In that case, the Court of Appeals rejected
the developer’s argument that this language merely reserved its right to develop the land for golf
course use, but did not prevent it from developing the land for other purposes, such as for

residential use. Defeo, 2007 WL 8327948 at *2. The court held that nothing in the phrase conveyed
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a similar intent to develop the lot for non-golf course use, and therefore “the clear, unambiguous

language of the Plat restrict[ed] the Lot to golf course use only.” Id. (emphasis added).

Likewise, the settled principles of Marshall v. Columbia & E.C. Electric Street Ry. Co., 73
S.C. 241, 53 S.E. 417 (S.C. 1906) are instructive.! There, the defendant owned a large acreage
which was platted for the purpose of laying out the town of Eau Claire, South Carolina. Marshall,
53 S.E. at 418. At the intersection of two main streets, about four acres were designated on the
map as the ‘Circle.” Id. The plaintiff purchased large abutting lots which were described by
reference to a plat, and the ‘Circle’ was designated as one of the boundaries of her property. 1d.
The defendant also orally represented to the plaintiff that the ‘Circle” which bordered her lots had
been dedicated for public purposes and would be “kept open,” a fact upon which the plaintiff relied
in making the purchase. Id. The defendant later altered its plan and subdivided the area of the
‘Circle’ into lots which were sold to various purchasers. Id.

The plaintiff brought an action to enjoin the defendant and its subsequent purchasers from
building on the ‘Circle’ previously dedicated for public uses only. Marshall, 53 S.E. at 418. The
court concluded that the seller had dedicated the ‘Circle’ to public uses and that the plaintiff,
having bought her land in reliance on that fact, had an easement in the ‘Circle’ area and none of it
could be sold as lots to others who had notice of her contention that it should remain open to the
public. Id. at 419. In affirming the lower court’s issuance of a permanent injunction, the South
Carolina Supreme Court said that, “[e]ven if the ‘Circle’ was not dedicated so as to confer rights

that could be enforced by the public, nevertheless, if the [defendant] represented to the plaintiff

IWhile Marshall deals with an easement, as opposed to a restrictive covenant, for purposes of incorporation by
reference—this is a distinction without a difference. See e.g., Newington Plantation Estates Ass’n v. Newington
Plantation Estates, 318 S.C. 362, 365 (1995) (finding both restrictive covenants and easements based on a recorded
plat referenced in a deed).

340



that the ‘Circle’ would be kept open, and thereby induced the plaintiff to purchase her lots, such
representations would be binding upon the defendant.” Id. at 421.

Here, the language of the plat at issue is clear and unambiguous. It states: “THESE LOTS
C-2, C-3, C-4, C-5 FOR AGRICULTURAL USE ONLY, NOT TO BE USED FOR BUILDING
PURPOSES.” As in Defoe, this language unequivocally created a restrictive covenant for the use
of the Plat in question. Plaintiff purchased Lot C-5 in reliance on the agricultural restriction stated
in the Plat (which created and limited the use of Lots C-2, C-3, C-4 and C-5), as Plainti{T intended
to, and did, in fact, build a barn and is now utilizing its property adjacent to these lots for a horse
farm.

Defendants also try to exploit the fact that Plaintiff bought Lot C-5 and that therefore,
Plaintiff must have known there were issues with the agricultural restrictions since Defendant
Roberts’ house was already existent on Lot C-3. Mr. Terry testified that he relied on his title
insurance company and the title insurance policy it issued as to Lot C-5 to conclude that the
restriction on the property for only agricultural use was valid. Terry Dep., 72: 25-73:10. The title
insurance company took exception to the agricultural building restriction in its policy. See Chicago
Title Insurance Company Binder, Schedule B- Section 2, Exception 7, Exhibit B. Exception 7 of
Schedule B-Section 2, provides as follows:

Subject to any and all applicable easements, restrictions, conditions,
rights-of-way, setback and other matters which may be disclosed by
that certain plat entitled, “PLAT OF THE SUBDIVISION OF A
11.95 AC. TRACT (5.95 HIGHLAND) OWNED BY JAMES
ROPER TO CREATE 5 LOTS ON JAMES I[SLAND,
CHARLESTON COUNTY, SOUTH CAROLINA,” made by F.
Elliotte Quin, III, R.L.S., dated January 9, 1989 and recorded

December 31, 1990 in Plat Book CB at Page 130 in the RMC Office
for Charleston County.
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Note Building Restriction shown on said plat: “These lots C-2,
C-3, C-4 and C-5 for Agricultural Use only, not to be used for
Building Purposes:

Exhibit B (emphasis added).

Mr. Terry also testified that the deeds conveying Lots C-2, C-3, C-4 and C-5 specifically
state that the conveyances are being made subject to all restrictions, reservations, easements and
other limitations that appear of record including on the recorded plats. Terry Dep., 85: 10-15
(emphasis added), Exhibit A. He also relied on his review of the plat and advice from his attorney.
Terry Dep., 78:19-79:22, Exhibit A. Defendants’ contentions that Plaintiff was made aware
through Mr. Terry that the restriction on the property for only agricultural use was somehow
defective is without merit or support in the record.? The Plat created a valid restrictive covenant
that requires the Lots C-2, C-3, C-4 and C-5 be used for agricultural purposes only. Ata minimum,
there remain genuine issues of material fact in this case that are not appropriately decided at this
summary judgment stage.

B. When a restriction on the use of property is unambiguous, only the text of the
document can be used for interpretation.

Where the language used in a restrictive covenant is unambiguous, there is no room for
construction and the language must be enforced in accordance with its plain meaning. Donald E.

Baltz, Inc. v. R.V. Chandler & Co., 248 S.C. 484, 151 S.E.2d 441 (1966).

Contrary to Defendants contention, the language “subject to” can create a valid restriction

on the use of property. See e.g. SPUR at Williams Brice Owners Ass’n, Inc. v. Lalla, 415 S.C. 72,

2 Plaintiff has not yet been able depose Defendant Roberts or Defendant Cook, who currently reside in California.
Summary judgment would be a drastic and premature remedy where, as here, discovery—including taking party
depositions—has not yet been completed. See Baughman v. Am. Tel. & Tel. Co., 306 S.C. 101, 112, 410 S.E.2d 537,
543 (1991) (“[SJummary judgment must not be granted until the opposing party has had a full and fair opportunity to
complete discovery.”); see also Robertson v. First Union Nat. Bank, 350 S.C. 339, 346-47, 565 S.E.2d 309, 313 (Ct.
App. 2002) (“Generally, it is not premature for the trial court to grant summary judgment after all relevant parties
have been deposed because the litigants have had a full and fair opportunity to develop the record in the case.”)
(emphasis added).
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84 (Ct. App. 2015) (upholding clause that said “every Condominium . . . is hereby . . . subject to
the restrictions, easements, conditions, and covenants prescribed and established herein.”)

(emphasis added). Defendants misconstrue Smith v Second Church of Christ, Scientist, 351 P.2d

1104 (Ariz. 1960), along with the section of 20 Am. Jur. Covenants, Conditions, and Restrictions
§151 (2017), where the case is described. Like Smith, the cases in §151 merely say the “subject
to” language will not create a restriction that did not originally, as a matter of fact, exist. See e.g.,

Sargent v Leonardi, 223 Mass 556 (1916) (finding that “subject to those convenient restrictions”

language did not operate to impose the restrictions on the land since the recital was one of a fact
which never existed).

Defendants’ motion suggests the restriction is ambiguous since there are “two reasonable
explanations.” Def. Summ. J. Mot. at 13. In support of its interpretation, Defendants cite to an
affidavit and other extrinsic evidence of intent. Id. Yet, the first step—which Defendants concede
in their brief—is to ascertain whether the language is ambiguous from the face of the document,

ignoring outside evidence of intent. See Def. Summ. J. Mot. at 12 (citing Hawkins v. Greenwood

Development Corp., 328 S.C. 585, 592 (Ct. App. 1997). If “the language used in a restrictive

covenant is unambiguous, there is no room for construction and the language must be enforced in

accordance with its plain meaning.” Heape v. Broxton, 360 S.E.2d 157, 158 (S.C. Ct. App. 1987)

(emphasis added). After all, a fundamental aspect of contract and property law is that the intention

of the grantor must be found within the four corners of the document. Windham v. Riddle, 672

S.E.2d 578, 582-83 (S.C. 2009); Moser v. Gosnell, 513 S.E.2d 123, 126 (S.C. Ct. App. 1999)

(stating when a covenant is clear and unambiguous, the court looks only to the language of the
covenant and not to extrinsic evidence to determine the intent of the parties). Though the

Defendants appear to agree that a restrictive covenant must be interpreted within the four corners,
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it has failed to offer a reasonable alternative interpretation that can be made while staying within

the document. To the contrary, Defendants have offered an explanation that is literally impossible

to understand without considering extrinsic evidence. See Def. Summ. J. Mot. at 13.

II. Because the restrictive covenant located on the Plat runs with the land and was
referenced in the quiet title decree, the quiet title action did not extinguish the
restrictive covenant.

To enforce a restrictive covenant, “a party must show that the restriction applies to the

property either by the covenant’s express language or by a plain and unmistakable implication.”

Buffington v. T.0.E. Enters., 383 S.C. 388, 392 (2009). Sea Pines Plantation Co. v. Wells, 294

S.C. 266,270 (1987) (“A restrictive covenant will be enforced if the covenant expresses the party’s
intent or purpose, and this rule will not be used to defeat the clear express language of the
covenant.”). “Restrictive covenants differ from contracts in that they ‘run with the land,” meaning
that they are enforceable by and against later grantees.” Queen’s, 368 S.C. at 361; see also Bomar
v. Echols, 270 S.C. 676, 679, 244 S.E.2d 308, 310 (1978) (explaining restrictive covenants arising
by implication and stating, “where the owner of a tract of land subdivides it and sells the distinct
parcels thereto to separate grantees, imposing restrictions on its use pursuant to a general plan of
development or improvement, such restrictions may be enforced by any grantee against any other
grantee™).> While restrictive covenants can be extinguished in a quiet title action, the party seeking
its removal must provide affirmative evidence. See S.C. Code Ann. §§ 15-67-10 to 15-67-100

(Law. Co-op. 1976 & Supp. 1991); Dunlap v. Beaty, 239 S.C. 196, 210 (1961) (requiring strong

evidence to extinguish covenant).*

3 Addressed in the preceding section, there are no ‘magical words’ required to create a restrictive covenant. SPUR,
415 S.C. at 84. But, passing reference to a restriction that does not otherwise exist will not create it. See discussion
supra Part LLA.

4 The land use restriction in question was not raised or litigated in the quiet title action. See Compl. No. 07-CP-10-
1185, 2007 WL 5769797 (S.C. Com. PL). Additionally, the Court of Appeals, in an unpublished opinion, held that
Section 15-67-70—which bars future adverse claims—only applies to adverse claims. See Island Preservation Co. v.

9
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As discussed above, “where a deed described land as is shown as a certain plat, such
becomes a part of the deed.” Id. at 232. Defendants again fail to offer any case law supporting the
idea that a recorded plat containing a restrictive covenant, thereby referenced in the deed, does not
establish a restrictive use. See Def. Summ. J. Mot. at 14. Defendants’ brief, however, relies on

Charping v. J.P. Scurry & Co., Inc., which has materially ditferent facts to the case at hand. 296

S.C. 312,372 S.E.2d 120 (Ct. App. 1988). In Charping, a separate document, not mentioned by
the deed at all, was alleged to modify a restriction on the property. Id. at 313. Reviewing the
alleged restrictive covenant in question, the court held that the restriction was invalid as there was
no way to tell what property the agreement even referred to. 1d. (“[TThe deed to Charping made no
reference to the restriction.”). There is no question, and no one is disputing, that a document
intending to restrict property use must, in some way, be related to said property.

Unlike Charping, Murrells Inlet v. Ward, 378 S.C. 225 (Ct. App. 2008), more accurately

demonstrates the significance of restrictive language located on a plat description—referenced by
the deed. 378 S.C. 225 (Ct. App. 2008). In Murrells, an easement was created when the owner
(Ward) subdivided a large tract of land in an effort to allow her children to live and enjoy the
property. Id. at 228. Though Ward admitted she provided the fifty foot right-of-way road access
pursuant to Horry County Zoning and Planning Regulations, she argued that the surveyor
erroneously included the easement in the plat, and that she never intended for this use. Id. First,
the Court of Appeals stated the general rules regarding restricting land use, focusing on the

extensive case law supporting the view that a plat mentioned in a deed, is part of the deed. 1d. at

South Carolina, WL 10080179 (Ct. App. July 19, 2010). Here, not only did the quict title action fail to ask for the
restrictive use provision to be extinguished, but Plaintiff’s predecessor-in-interest was not even an adverse party.
Further still, the restrictive covenant existed between the Plaintiff in the lawsuit—as opposed to existing between
plaintiff-defendant or some third party—therefore, there was no need for the judge or the parties to mention it with
regards to the quiet title action.

10
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232-33 (emphasis added). More specifically, the court said an “easement referenced in the plat is
dedicated to the use of the owners of the lots, their successors in title, and to the public in general.”
Id. at 233. Further still, “[a]s to the grantor, who conveyed the property with reference to the plat,
and the grantee and his successors, the dedication of the easement is complete at the time the
conveyance is made.” Id.

Turning to the facts at issue in Murrells, the Court of Appeals explained that “when Ward
subdivided the property and recorded a plat referencing a fifty foot right-of-way, it may be inferred
that she intended the right-of-way to be a private easement dedicated to the use of the lot owners,
their successors in title, and the public.” 1d. at 236. Furthermore, “[b]y recording the easement on
the plat, Ward evidenced an intention to grant that easement to any future lot owners in the
subdivision.” Id. Importantly, the Court of Appeals emphasized that “[s]ubsequent purchasers are
entitled to rely on recorded deeds and plats to determine their rights in respect to property.” 1d.
Thus, regardless of what she “now argues were her intentions at the time the plat was recorded,”
it would be unfair to deny a subsequent purchaser the right to use the easement since it “relied on
the recorded plat when it purchased [the lot]” and since the “dedication of the private easement

was complete when Ward originally conveyed the lot.” Id.

This brief, along with South Carolina precedent—specifically Defoe, Marshall, and
Murrells—have thoroughly discussed the protection for a restrictive use provision located on a
plat, which is referenced by a deed. Based on the foregoing analysis, Defendants should not be
permitted to introduce an affidavit of Mr. Quinn, or any other extrinsic evidence, in an effort to
explain, contradict, elaborate upon, or otherwise controvert the ordinary, plain, and unambiguous

language contained on the Plat in this case.

11
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CONCLUSION

For the foregoing reasons, Plaintiff respectfully requests that this Court issue an Order
denying Defendants’ Motion for Summary Judgment and awarding such other and further relief

as this Court deems just and proper.

ROSEN, ROSEN & HAGOOD, LLC

oy Wl € P

Jéhn E. Rosen, Esquire

151 Meeting Street, Suite 400
Charleston, SC 29401

(843) 577-6726

ATTORNEYS FOR PLAINTIFF

Charleston, South Carolina
September 20, 2017
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(Edward Lee Terry, being duly sworn, testified
as follows:)

DIRECT EXAMINATION BY MR. KOUTRAKOS:

Q: Mr. Terry. Is that right?

A: Yes.

Q: All right. My name is Jim Koutrakos. I
represent Salaheddine Ezzaoudi, Ashley Roberts,
and Jeremy Cook in a lawsuit that you filed
against them. I'm going to ask you a series of
questions today. If for any reason you don't
understand a question, please ask me to rephrase
it and I'll ask you a better guestion. Do you
understand that?

A: Okay.

Q: If you answer a questioh, I'm therefore going to
assume you understood the question. Is that
fair?

A: That is fair.

Q: Okay. The court reporter is taking everything we
say down today so I would appreciate if you give

verbal responses as opposed to nonverbal

responses. For example, 1f you nod your head,
she'll say in the transcript nod your head. So
if you mean vyes, just please say yes. And if you

say uh-huh and I say does that mean a yes, I
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don't mean to be rude. I'm just trying to
clarify the transcript. Do you understand?
A: Good.

Q: Are you on any medications that affect your
memory or ability to tell the truth?

A: No.

Q: Are you suffering under any physical or mental
condition that affects your memory or ability to
tell the truth?

A: No.

Q: You are capable of giving truthful testimony
today?

A: Yes.

Q: All right. TIf you need any breaks throughout
this deposition, please let me know and we'll go
ahead and take a break.

A: All right.

Q: Under the South Carolina Rules of Civil
Procedure, I'm required to instruct you that if
you have any clarifications, if you need any
clarifications, definitions, or explanations of
any words or questions that I ask you, that you
are to ask me as opposed to your attorney. Do
you understand that?

A: Yes.
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Q: If and when we do take a break today, it's
probably a good idea not to discuss this
deposition because I could later ask you
questions about that. Do you understand that?
A: I do.
Q: QOkay. Can you give me your full name, please?
A: Edward Lee Terry.
Q: Okay. And Mr. Terry, where do you reside?
A: I reside at Fernandina Beach, Florida.
Q: What's the address?
A: 2 Foxtail Road.
Q: Can you say that again?
A: The number 2.
Q: Okay.
A: And then Foxtail Road, Amelia Island, Florida,

actually is the taxable address.
Q: And that's right outside of Jacksonvil
Yes.
Okay. What's your date of birth?
What?
Your date of birth?
June 26th, 1945.
Okay. And where were you born?

Decatur, Alabama.

ORI © R . © T © B

Okay. Do you have a business address?

Page 6
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A: No.

Q: Did you go to college?

A: Yes.

Q: Okay. Where did you go to college?

A: University of Alabama.

Q: You guys couldn't hold on for one more second.

A: Okay.

Q: I'm just joking. It was a football joke.

A: I like football.

Q: Yeah. Well, everybody from Alabama apparently
does Right?

A: Right.

Q: Are you employed by anybody?

A: No. I'm retired.

Q: Okay. How long have you been retired?

A: Eight vyears.

Q: Okay. And where did you retire from?

A: I retired from Atlanta, Georgia.

Q: Okay. What were you doing in Atlanta, Georgia?

A: I had a mortgage company.

Q: Okay. What was the name of the mortgage company?

A: Sunshine mortgage corporation.

Q: Okay. And when you say you had a mortgage

company, 1s that something you owned?

A: Yes.
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Q:
Company have?
A:
Q:
A:
Q:
Ac:
Q:

you retired?

Page 8

Okay. How many employees did Sunshine Mortgage

About 250.
Okay. Is it still in existence?
No.

Did it close down?
Yes.

So you said that would have been six years ago

A: Eight years.

Q: Eight years ago. Okay. So, 20092

A: Yes.

Q: Okay. What did you do at Sunshine Mortgage?

A: I was the CEO.

Q: Okay. And how long were you the CEO at Sunshine
Mortgage?

A: For 25 years. I started this company.

Q: Okay. Prior to working at Sunshine Mortgage,
what did you do?

A: I worked for IDS Mortgage Corporation.

Q: IDS?

A: Yes.

Q: And where was IDS located?

A: Atlanta, Georgia.

Q: How long did you work there?
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A: Two years.

Q: Okay. Before that, what did you do?

A: US Navy.

Q: Okay. How long were you in the navy?

A: Three years.

Q: Prior to the navy?

A: College.

Q: College. There you go. Nice and easy. With
respect to your mortgage company, this was
consumer loans?

A: Mortgage loans.

Q: Consumer mortgage loans.

A: Residential mortgage loans.

Q: Okay. And was it specifically only in Georgia or
was it in other states as well?

A: No, it was in surrounding states.

Q: So, 1t was in the southeast?

A: Yes.

Q: What was the volume of your business? I know in
2008, it probably went down.

A: Well, it varied. It started out small and at
peak probably doing one and a half billion a
year.

Q: One and a half billion a year?

A: Yeah.
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Q:
started Sunshine Mortgage, I assume you were a
small operation?

A:

Q:

activities more than when you were CEO?

A: Yes. Correct.

Q: Okay. What did you study at University of
Alabama?

A: Business and finance.

Q: Okay. Did you have any post-graduate education?

A: No.

Q: I assume you are a licensed real estate broker?

A: At one time.

Q: Okay. I really meant to ask you if you were a

licensed mortgage broker.
A
QO
A:
Q:

license?

A: No. When it started it was —-- the company was
not individual. I think it's individual now.
Q: Okay. So, you did have a real estate brokerage

license at one point?

Page 10

Okay. When you first started out, when you

Yes.

And you were probably involved in a day to day

Well, my company was.
Your company was. Okay.
Yeah.

You didn't individually hold a mortgage brokerage
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A: Yes.

Q: And how long did you hold that license?

A: A long time. Over 25 years. I don't remember
exactly.

Q: And in order to get your broker's license, you
would have to take classes. Is that correct?

A: Correct. Yes.

Q: And were you a licensed real estate broker in
more than one state?

A: Yes. At one time.

Q: Okay. Which states?

A: Georgia and Wyoming.

Q: Okay. Is it fair to say that personally, you,
Mr. Terry, are pretty knowledgeable about the
real estate transaction process in general?

A: Yes.

Q: For example, you know how to read a HUD
statement? You're not going to be confused by a
HUD statement. Is that correct?

A: Hopefully not. It depends on who prepares it.

Q: Right. Fair enough. You know how to read a
deed?
A: I do.

Q: You've reviewed plats before?

A: I have.
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Q: You've hired surveyors before?

A: I have.

Q: You've reviewed title insurance commitments?

A: Well, I don't consider nlyself qualified.

Q: Okay.

A: Certainly, I'm not an attorney. Let's leave it
at that.

Q: Okay. But if I handed you a title insurance

commitment, would you understand how to read it?
A:
Q:
A:
Q:
brokerage business, you're involved in real

estate development?

Page 12

Generally.
Generally. Okay.
Depending on the complications to it.

Sure. You also, besides having a mortgage

A: Yes.
Q: Okay. Tell me about that.
A: Well, developing subdivisions.
Q: Okay. In which states?
A: Multiple states.
Q: Including South Carolina?
A: Yes.
Q: Okay. Georgia?
A: Yes.
Q: Florida?
Veritext Legal Solutions
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Yes.
Any other states besides those?

North Carolina. That's pretty much it.

(ORI O R

Okay. And when you were developing subdivisions,
were you operating under a specific company?

A: No. You typically set up an LLC development.
Okay. Was there a parent LLC?
Not really.

It would be you?

b= Ol R e

Yeah.

Q: Did you have any co-investors in your real estate
developments?

A: Say it again.

Q: Did you have any investors or partners who did
developments with you?

A: Well, long ago. But that was in the '80s,
though.

Q: So, almost all of these real estate developments,
development of subdivisions, you did by yourself?

You were the investor?

A: Yes.
Q: It was your money at risk?
A: What?
Q: It was your money at risk?
A: Well, mine or the bank's.
Veritext Legal Solutions
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Q: The bank's. Right. Correct. And with respect
to South Carolina, how many subdivisions did you
develop in South Carolina?

A: I don't remember.

Q: More than 10 or less than 107
Probably more than 10.

Okay. More than 207

? o

Perhaps around that amount.

Q: Around 20. And in fact, you had done
subdivisions in this area. Correct?

A: Yes.

Q: And you operated a company called Whipple
Development Corporation?

A: That is correct.

Q: And you operated an entity called Brentwood
Homes. Right?

A: Correct. Yes.

Q: And did Whipple Development and Brentwood Homes,
they did work in different states. Correct?

A: Correct. Yes.

Q: And do you recall doing the Highwoods Development
in South Carolina?

A: I did. Yes.

Q: Okay. And generally, in developing subdivisions

you would then -- and tell me where I'm going
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wrong. You'd locate a piece of property that you
think would be suitable for residential
subdivision. Correct?

A: Yes.

Q: And then you would study it to see if it was
actually feasible to be turned into a residential
subdivision. Is that right?

A: Hopefully. Yes.

Q: And then what would be the next step? Would you
get a surveyor out there to survey the property?

Or would you get an engineer out there to see 1if
it was suitable for a subdivision?

A: Well, it typically runs parallel to each other;
the two professionals.

Q: Okay. And then eventually, a point in time there
would be a subdivision plat. Is that correct?

A: Say it again.

Q: A subdivision plat or survey?

A: They would prepare that. Yes.

Q: You would review it. Wouldn't you?

A: Yes.

Q: Okay. And then the subdivision plat would be
approved by the local governing authorities.

Correct?

A: It would be approved. But again, they would
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approve 1t generally with conditions.

Q: Conditions. Right. And sometimes you'd have to
bond off a plat. Is that right?

A: If you choose to.

Q: If you choose to. Okay. And what would you
choose to bond off a plat?

A: Well, that would depend on each individual
situation. There's not a checklist for that.

Q: Okay. No problem. I don't want to get bogged
down in bonding off plats. And so, in your
typical subdivision development, you'd have a
subdivision plat that's recorded. The county
would have certain requirements and they might
note that on the plat. Correct?

A: They generally do conditions on a plat or it
might be an addendum to it.

Q: Okay. And then the plat's recorded usually with
wherever you would record real estate records in
that particular county. For example, Charleston
has the RMC. Other counties have the register of
deeds. Is that your understanding?

A: That is my understanding.

Q: And then -- and you correct me if I'm wrong --
you would then record, usually, a covenants and

restrictions. Correct?
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A: Well, ~that depends. That's each developer's
choice. You can have restrictions on a
subdivision or not restrictions.

Q: Okay. Did you choose to restrict your
subdivisions?

A: I generally would restrict a subdivision.

Q: Okay. And who would prepare those restrictions
for you?

A: Well, if I was a developer, it would be done in
conjunction with the engineers involved and also
engage in a real estate attorney to perhaps
review the restrictions.

Q: Right.

A: But again, 1t depends on the complexity of it.

Q: Right. But you said you were the developer in
these subdivisions. Correct?

A: The ones I did, yes.

Q: The ones you did. Right. And developing those
subdivisions you would have hired an attorney to
prepare the kind of restrictions you would have
wanted in that particular subdivision. Correct?

A: Well, depending on the complexity. With a simple
restriction, it might Jjust be recorded on the
plat.

Q: Okay. How so?

Veritext Legal Solutions
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A: Huh?
Q: How so?
A: I didn't understand.

Q: I said how so? How would they be recorded on the

plat?
A: Well, you can record minimum lot sizes. You can
record send backs. I've seen it done in both on

the plat and also on an addendum; a separate
written declaration.

Q: All right. In your subdivisions, for example, in
Highwoods development, you would have done an
extensive multi-page set of restrictions on that
subdivision. Correct?

A: I don't recall.

Q: Okay. Who would recall? Would Iris Whitaker
recall? Because she signed those restrictions on
behalf of your company in Highwood development.

Would she recall?

A: Iris Whitaker was an employee and I don't recall
that she had but I'll take your word for it.

Q: Right. You'wve seen your development's multi-page
sometimes 25, 30 page restrictions on
subdivisions that you develop. Correct?

MR. ROSEN: Object to the form.

A: I've seen them. Yes.

800-567-8658
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Q: Right. So, it's fair to say that subdivisions
that you developed or your company's developed
that you had recorded extensive covenants and
restrictions drafted by an attorney or signed by
somebody with authority to sign on behalf of one
of your corporations?

A: Well, that may be or it may be a restriction
recorded on the plat itself.

Q: All right. Have you ever done a subdivision
where you've simply noted restrictions on the
plat but you didn't do a separate set of
covenants and restrictions?

A: I don't recall. Again, I've told you I've done
numerous subdivisions in multiple states so I
don't recall issues related to that minutia.

Q: Okay. How big of a development was Highwoods
development?

A: I don't recall.

Q: Okay. But if you had a residential subdivision
where you're selling lots between $35,000 to
$100,000, do you believe that you would have a
cause to have been recorded separate covenants
and restrictions on the property, a multi-page
document called covenants and restrictions?

A: Agaln, two ways.

800-567-8658
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Q: Yeah.

A: On the plat or in an addendum.

Q: Okay. Do you recall any specific property where
you chose to only note restrictions on a plat?

A: Again, multiple states plus 25 years. I don't
recall exactly doing it or not doing 1it.

Q: Okay. Would those, 1in cases where you remembered
there would be some kind of restriction noted on
a plat, would those restrictions also have been
duplicative or identical to restrictions that
would have been mentioned and separately recorded
covenants and restrictions?

A: I don't know.

Q: Where is Iris Whitaker today? Does she live in
Charleston?

A: I don't know.

Q: Okay. Who would have done your legal work in
South Carolina for preparing things like
covenants and restrictions?

A: Again, multiple years, I'm sure multiple legal
advisors.

Q: Would there have been somebody who would have --
for example, the Highwoods development -- would
you have been the one to contact the attorney to

prepare the restrictions or would it have been
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somebody else here in South Carolina that would
have been doing that for you?

A: I don't recall.

Q: Okay. An attorney would generally prepare
covenants and restrictions. Correct? You
wouldn't draft them yourself?

A: No. I would rarely draft them. If it was
regarding simple ones to be done on a plat, then
I would probably consult with an engineer and
save the legal fees.

Q: Yeah. I find it amazing that real estate
developers with millions of dollars would say
just coincidently that you're doing restrictions
on a plat. Because that's the right way.
There's a right way and there's a wrong way and

for some reason --

A: The subject matter we're here today -- that is

how it was done.
Q: Okay. Let me go off the record.

WHEREUPON AN OFF THE RECORD DISCUSSION TOOK PLACE.
Q: When you said you restricted property by

notations on the plat, who would sign the plat?

A: I can't. I don't know what plat. Show it to me,

I'1ll tell you who signed it.

Q: Well, I'm saying generally, you talked about two

800-567-8658
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ways to restrict the property. One way is to do
a separate covenants and restrictions. Correct?

A: That's what I said.

Q: And the other way, according to you, was to put
notations on a plat.

A: Like the way that brought us to this meeting
today. That I'm not aware of anything other than
the restrictions on the plat.

Q: Okay. But according to you, there's two ways

that you would have done it as a real estate

developer. One, is do separate covenants and
restrictions. Another way, to do restrictions on
a plat. Correct?

A: Correct. But I also, like when I -- I didn't

develop the subdivision.

Q: Yeah. I'm just talking about how you would have
done it just for the moment. So, you would have
either had a separate set of covenants or you
would have done something on a plat. Correct?

A: That is correct.

Q: Okay. On a separate covenants and restrictions,
they would have need to have been signed by the
owner of the property subjecting the property to
the restrictions. Would you agree?

A: Not necessarily. Again, a corporation; it might

800-567-8658
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be an officer.

Q: That's what I'm saying.

A: You said an owner.

Q: Yeah. So, if ABC Corporation owns the property,
somebody on ‘behalf of ABC Corporation would have
to sign the covenants and restrictions. Correct?

A: That would be my understanding.

Q: Right.

A: T'm not an attorney in South Carolina but that
would be my understanding.

Q: Right. And so, with respect to the notations on
the plat, who would sign that?

A: I don't know. Again, I guess 1t depends on state
by state. And I'm not qualified to say for South
Carolina.

Q: Okay. Have you ever been deposed before like
we're doing today?

A: I have.

Q: Okay. How many times-?

A: I don't recall. I'm 71 years old. I don't
recall.

Q: Okay. 1Is it more than 10 or less than 107

A: Probably more than 10.

Q: Okay. And you've been party to a lawsuit before.
Correct?
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A: I have.

Q: Numerous lawsuits.

A: What?

Q: Numerous lawsuits?

A: More than I wish.

Q: And you've testified in court before, too?
A: A few times.

Q: Okay. Have you ever been arrested before?
A: No.

Q: Okay. I'm showing you what's marked as Exhibit
number 1.
DEFENDANT'S EXHIBIT 1 MARKED FOR IDENTIFICATION.
Q: Exhibit number 1. This is a notice of 30 (b) (6)
deposition. Have you seen this before?
A: Have I seen this before, John?
MR. ROSEN: Yes, you have.
A: Okay. Yes, I have.
Q: Okay. Have you reviewed the 17 items?
A: Well, no. Let's review them.
MR. ROSEN: Actually, you know, I don't know if
he has seen this. I think you have. We
forwarded it to you. Yeah, I've seen this.
A: I've seen this. Okay.
Q: And normally, the witness answers the questions,

not the lawyer.
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