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Kathleen Hodges - Direct examination
by Mr. Richey

senses of the jury, you know. Probably as, as -- not as
advisable as it should of been, but I don't know that it |
necessarily .crossed the line.

Q And do you believe you should of objected to the
Court's jury charges?

A Yeah, I Tooked at the jury charges. I mean the Court

‘|-obviously did not give a direct and circumstantial evidence

charge. Based on the nature of the evidence presented, I

don't necessarily know that the standard charge of direct

and circumstantial evidencelwou1d'necessar11y have helped
the jury 1in terms of being able tb‘make the decision that
they're being.requested to make. It wouldn't have hurt, but
I don't necessarily know that the, the lack of that charge .

impeded the jury from being able. to make their decision.

Q And was this a circumstantial evidence case?
A Yeah, I mean it's -- essentially it was. But, you
know, but I don't know that necessarily the issues -- I

dealt with credibility of witnesses. So, you know, there we

were.,

1Q Thank you. No other questions.

THE COURT: Ms. Wilson.
MS. WILSON: Thank you, Your ‘Honor.

CROSS-EXAMINATION
BY MS. WILSON:
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Kathleen Hodges - Cross-=examination

by Ms. wilson

Q Mrs. Hodges,‘how long have you been practicingA1éw?

A Since 1994, |

Q | And how much of that time has been spent doing criminal

Taw? |

A Basically every, all but a year and a month at this
| point.
Q- And:do- you .recill ‘exactly when you were ‘appoihted to

| represent the applicant?

A~ Mr. Belcher was arrested in 2005. T think it was May
of 2005. So, shortly after that time..-
Q And how times did you meet with Mr.. Belcher?

A I honestly couldn't tell you the number of times that I

Ymet with him, but I met with him several times. All of

| them -- and all of our meetings were at the jail. He was

incarcerated the entire time that I was representing him on
these charges.
Q and did you discuss with the applicant the elements of

the charges againsthim and what the State was required to

prove?
Yes, I did.
And did you discuss any possible defenses with him?
ves, I did. |
And did you -have ‘enough time to prepare for triaﬂ?-
Yes. | '
And do you feel Tike you brought out relevant.
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Kathleen Hodges - Cross-examination
by Ms. wilson

inconsistencies at trial on cross-examination of the State's

witnesses?

A I believe I did.

Q wWhat, what exactly was your trial stratng?‘

A well, essentially, you know, we had what is typical ih
most of these cases of a child making a claim and the parent
denying what. the child had said. So, essentially the
strategy was,.to;»to the extent permissible by the Trial
Court, provide whatever other evidence there was to show
that Mr. Belcher was not the actual perpetratdr of this
abuse. _wheﬁ‘the Court denied that ability to, to do that in
terms of presenting the testimony regarding Mr. Stewart,
then it's a matter of ensuring that the State's case, you
know, just pointing out all the inconsistencies in.thé-

State's case, what the holes are in the State's case, what

| the holes are in the State's investigation, and then

impeaching the credibility of the State's withesses.

Q Thank you.
~MR. RICHEY: No other questions.
-THE COURT: A1l -right. You may step down.
MR. RICHEY: We have no other witnesses, Your Honor.
THE COURT: State wish to call any witnesses?
MS. WILSON: No, Your Honor. 1 _
THE COURT: All right. Mr; Richey, you wish to argue

the matter?
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MR. RICHEY: Yes, Your Honor.
And, Your Honor, I will say to the Court I want .to
spend the majority of my time on one issue, but I want the

record to reflect we're not abandoning any other, other

issues.

THE COURT: I understand.
'fMR5“RTEHEY Okay Your Honor, dt's our pos1t1on that
counsel was 1neffect1ve in th1s case number one, I th1nk

the testimony was that the child that -- first of all, I

think the trial itself was a trial of credibility. I think

there was no direct evidence against my client. - The main
evidence is what the child said. Whether he said, Whether
she said to counsel or to anybody, that was the ev1dence,_
what the ch11d said.

So, it gets down in this case to where it's a case. of
credibility, and it's our position that the child had stated

to a relative that someone else was the perpetrator, and, 1in

| a case of credibility, I believe that that evidence is
admissib1e - Oonce the child gets on the stand and says hey,
it was Mr. Giles who d1d it, that the child cou]d be

impeached by prior inconsistent statements.

So, it's. our position that evidence should of been

| presented at trial or framed ‘to the Trial Court as sayihg

hey, we've got a witness who will testify that the child

t61d us, told them that the child had accused someone else,

45




© 0 ~N S v AW N R

NOONNNNN R R e c.
mAwNHO@%NmmEEBSS

and the transcript -- ahd I'm trying'to get my notes.

n the transcript, when the Court goes through this,
the Court is saying hey, you got nobody directly who will
say. It's all speculation. I need to get to my spot. The
transcript -- I think the -- that's what -- hold on one
second, Your Honor, and I'11 keep arguing while I'm trying
to find 1it. |

THE COURT: That's all right.

MR. RICHEY: . In the transcript the Court talks about
you have no ohe who's gonna say the child says that.. This.

is direct speculation that you're putting up and that stuff.

1But I think it's a witness that was at Court that was

subpoenaed that was outside that came. to Court that day who
will testify that another, that she, the child told her,
told him that this Issac had done it.

So, there was direct testimony as to the child saying
someone else did 1it, and also I think Mr. Long came to Court
today and he testified that the applicant had been in the |
church prior to befng charged, after being. charged, and did
a lot of stuff in the church, that he was faithful, and that
he had done what they asked.- He came to Court. He didn't
ask.for anything like other members did. So -- and that
went to my client's credibility, who, who Mr. Giles did
testify at trial.

So, it's my position that, in a credibility trial,
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where the evidence 1is there at the courthouse, that these
folks were present that day of the tr1a1;lthat they should
of been called and I believe that it could have made a
difference in Mr. Giles' trial. )
THE COURT: I haven't read the transcript, Mr. Richey,

but maybé you can hélp me.

Did the deféndant ever put his character ‘into question

in the case? ’ »
o MR._RICHEY: Your Honor, I think when a defendant
takes~-- 4_ |

THE COURT: - Now, the defendant had prior convictions

for fraudulent checks or how do you get into, to the‘DOC

| with bad checks?

MR. RICHEY: If you get 90 or more days they ship you
out.

THE COURT: Well, I understand that. But I mean were

| these forgeries?

were these -- I'm trying to find out what he was
actually éharged with.
| APPLICANT: - Your Honor, sir?
THE COURT: ' Just talk, talk to your lawyer.
MR. RICHEY: They were fraudulent checks,.YouT*Honor.i
“* THE ‘COURT: S0, they werd forgeries? '
MR. RICHEY: They were bounced. They didn't have

sufficient funds. - Insufficient funds. I don't think it's
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THE COURT: Usua11y=that goes into-Magﬁstrate's Court.
I'm just wondering how that ends up in the General Sessions
Court and he ends up in Doc. I'11 find out later. It's a
record. It's a matter.of record. I'll find out. I just
thought you could tell me.
- But go ahead. 1It's a little puzzling to me.
MRS. HODGES: Your Honor, I---
THE COURT: Can you help me with that, Mrs. Hodges?
MRS. HbDGES: I can try.
-VTHE COURT: Yes,‘ma'am.

MRS. HODGES: My experience, and it is usually you have

so many fraudulent checks or so many bounced checks or bad

checks, often times magistrates-wi11 sentence them
consecutively. If they sentence 30 days consecutively and
enough time---
THE COURT: okay. So, he may of ended up with
consecutive sentences depending on the number or the---
~MRS. HODGES: It turns into a- Department of Corrections
uTtimate sentence. | 7
THE COURT: okay. That makes a Tittle more sense.
MR. RICHEY: Yes, sir.
THE. COURT: I'm just trying to figure out how he ended

up in the Doc with bad checks. So---

MR. RICHEY: 1It's 90 days or more.
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| transcript.

THE COURT: It's just a question I had because, you
know, if we get 1into his'charaCtér, that opens the dobr for
a lot of things that -- they may of come in anyway in the

Did he get cross-examined on that?

MR. RICHEY: Yes, Your Honhor.

fTHEttéﬁﬁffﬁ&@kay;®E§05MéyBégthéﬁ«wasn!tfaﬁCOncerhfa I
haveh't réad”théstranstript. o | ”

Go ahead.

MR. RICHEY: I just séy_to the Court it's-all in. -But
I think when you look at it, weight it without the, the

examination of the child “to -impeach thg cha1Tenge, and -

‘without him having some good standing in-the community, I

mean I just -- it's our position that that is the minimum

{ that he should have had at trial, that he should of had the

witness to step forward and say hey, this child has accused.
somebody else becéusé when you throw that monkey wrench in
it, then not only does -- the jury has to take that evidence
into consideration. The State has to téke it into
consideration. |

Two, I believe that if, if a gentleman's 1in the

community going to church, doing what he's suppose toldo,

" |'thatcould ‘have an-affect on ‘this; on this verdict too.

So, that's our position, Your Honor, that counsel was

ineffective for those reasons.that I just outlined, and the
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_reasons. that we Tlaid out on the record.

Thank you.

THE COURT: Yes, ma'am.

MS. WILSON: May it please the Court, Your Honor.

As to .the applicant's allegations that counsel was
ineffective for not challenging the date Tisted on the
indictment, it's the State's position that there was no
prejudice that resulted from that. Trial counsel testified
that that time frame, in her experience, was reasonable and
it was specific enough to put the applicant on notice of the
time frame that the State was alleging that these
occurrences took place.

THE COURT: Uh-huh. (Affirmative).

MS. WILSON: 1In addition, the State -- +it's the State's
position, regarding the applicant's allegation, that trial
counsel was ineffective for not obtaining independent mental
evaluation. It was hef allegation that the applicant never

had any trouble understanding her or assisting her with his

defense in that she never, she didn't have any indication of

{ any prior mental +illnesses other than him being treated for

depression when he was in, he was formerly or pridr, prior
incarceration prior to his trial.
As to allegation that counsel was ineffective for

failing to impeach the State's witness with their

inconsistent statements, I think he was specifically
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referring to MINOR Trial «counsel attempted, by
motion, to enter into evidence testimony about Issac Stewart
being, possibly being the'perpetrator, and the judge denied.
her motion, -and as a result---

THE COURT: Again, I have not read the transcript.

| They make .the point that it was never presented to the judge

|ds a’pricr Fnconsistent statement: Ft was =+ald I don"t

knoW'hoW it Was presehfed to thé judQe.

Can you}he1b me with that a 1ittle bit?

MS. WILSON: Youf‘Honor, from what I recall, I think
that Mr. Richey accurately reflected the way it was
presented to the judge! I can direct you to exactly where
it was'in the transcript. o

THE COURT: That would be helpful.

. MS. WILSON: oOkay.

THE COURT: Can you tell me whére that is 1in the
transcript? o

MS. WILSON: ‘Yes, I can tell you. The pretrial motions
started on Page 39, and then on Page 40 -- let's see.
Starting -- it starts -- the discussion with the Court
starts on Page 40 at Line 9, and that's when they start

discussing Isaac Stewart, and it says the Court -- this is

“what' the*Court s saying that~ how" it understands

Mrs. Hodges' motion to be. The Court says you say that you

want to be permitted to ‘introduce evidence through direct or
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cross-examination as it relates to just the fact that Issac
Stewart did live in the .residence at the time that the minor
child was in the residence during the time that this

incident is alleged to have occurred,. and it seems like, to

me, that that kind of indicates that the State was aware

that the purpose of presenting this direct or

cross-examination testimony was to show that Mr. Issac,

Issac also Tived there and could have potentially been a
suspect. |
. THE COURT: I understand.

Yes, ma'am, you may proceed.-

MS. WILSON: Thank you, Your anor.

As to the applicant's allegation that counsel was
ineffective for failing to obtain independent forensic
evidence, expert and behavioral experts, it was trial
counsel's testimony today that she did not see any
inconsistencies or any problems with the State's expert, and
as a result she did not provide one. And I -- Your Honor, I
think that's sufficfent. The applicant didn't- provide any

evidence that prejudice resulted from the testimony

' prévided.

Also, the applicant alleges that trial counsel was-

{ ineffective for not taking exception to the Court's failure

to give a standard direct -and circumstantial evidence:

charge, and trial counsel testified today that she did not,
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she did not see how leaving out that charge in anyway hurt

{or harmed the applicant's case, and she didn't necessarily

think it would of helped had it been included.

‘tastly, Your Honor, as to failure, as to applicant's

lallegations about failure to investigate certain witnesses,

several of the witnesses that thg applicant, that the

~[dpplicant said that he told; told Mrs. Hodgés ‘to Subpoena

and have ready for trial she did, and we have Pastor Long's
testimony about him being there and how he would of
testified on behalf of the applicant about the applicant's "
character and truthfulness and ‘his involvement in the
community. |

-~ However, Pastor Lohg also testified that he didn't

linteract with the applicant at the -- he only interacted

with the applicant post him being charged with these crimes,
and he couldn't testify to the applicant's character prior
to his being charged when these occurrences took place.

And lastly, Your Honor, the applicant makes aTWegations
about his appellate counsel, and appe11até counsel dia file
an Anders brief on his behalf, and the Apbe11ate‘Court
reviewed all the record and found no, no additional
appealable issues and they affirmed his conviction.

750, that's the State's position and wé just' reguast
that you deny the applicant's post-conviction re1ief

application.
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the matter under advisement and issue an order. But thank

you.

* % %END OF REQUESTED TRANSCRIPT OF RECORD* * *

THE COURT: A1l right. Thank you very -much. -I1'11 take

MS. WILSON: Thank you, Your Honor.
MR. RICHEY: Thank you, Your Honor.

THE COURT:.  Uh-huh. (Affirmative).
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CERTIFICATE

I, Pamela E. Green, Official court Reporter for the
seventh Judicial Circuit of the State of South Carolina, do
hereby certify that the foregoing is a true, accurate and

complete TranSCript of Record of the proceedings had and.

i}evidence introduced in the trial of the captioned case,

reiafive'tb.appeaj, in the Court of Common Pleas Nonjhrylfor‘
spartanburg County, South Carolina, on the 15th day June,
2012. ) '

I do further ceftify that I am neither of kin, couhse1

nor interest to any party hereto.

November 15th, 2012

PAMELA E. GREEN, Court Reporter
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N _"STATE OF SOUTH CAROLINA o

C) INTHE COURT OF COMMON PLEAS
T -".COUNTY OF SPARTANBURG D 2011 cp 42—0462
).
Giles Belcher, #289817, )
| ' )
Applicant, )
) _
V. ) ORDER OF DISMISSAL
_ ) o
State of South Carolina, )
)
Respondent. )
)

This matter comes before the Court by way.of an application for post-conviction relief
(PCR) dated January 31, 2011. The Respondent made its return on February IS:QOILAJM
e
- evidentiary hearmg on the matter was convened on June 15 2012 at the Spaltanbmsg %mtf’r: L

F"} 2 jq"'"
Courthouse The Apphcant was present at the’ hearmg and represented by Rodney EW R&Eheyq-’ o=

DNy
I" Bhs ¢ I8 G) i
Esqulre Ashlelgh R. Wllson Esqu1re of thie South Carohna Office of the Attorxgéy C%e %':’b go
represented the Respondent. ‘ ‘ ~<- B 3

Testifying at the hearing was the -Applicant, Gary Long, Ginny Belcher Bishop, Eric
Scottie Belcher, #nd Kathieen J. Hodges, Esquire. ’fhe_ Court had before it the trial tr'anscript', the
Spartanburg County Clerk of Court records, and the Appli'éant’s" records from the South Carolina
Department of " Corrections, the Applicant’s a;;plieatior-i,- the Respondetlt’s return, and the
Applicant’s appellate records.

PROCEDURAL HISTORY

C Thé Apphca.nt is jjfesently confined in the South Carolina Department of Corrections

st 6 rdors of commimetl fom the Spaitiburg Cotty Cléic o Ebutt. The Applioint .

was indiciad . the April 3007 16 oF the Shartanburg County Ghbrd Ty fof eiminal sokudl
7.



conduct with a minor— ls degree (2007 GS 42 1673) He was represented by Kathleen J;- .

R Hodges Esquire :"-."'h

- After the State called the case to trial, the Apphcant was found guilty On May g, 2007

g the Applrcant was sentenced by the Honorable J. Derharn Cole to conﬁnement for thirty (30)

. years.

A notice of appeal was filed on the App‘licant’s behalf at the South Carolina Court of
Appeals M Celia Robrnson Esquire of the ‘South. Carollna Ofﬁce of Appellate Defense |

perfected the appeal. The South Carolina Court of Appeals afﬁrmed the Applicant’s convrction

“and sentence. Statev Belcher Unpub. Op No. 2010-CP-112:

L)

ALLEGATIONS

‘v his original application ‘and in amendments to his original application, the Applicant

~ listed a l'eng’thy" set of allegations against trial counsel. At the hearing, -Applicant proceeding

solely on the allegation of ineffective assistance of counsel. He alleged the following:.

1. Ineffective Assistance of Counsel

r B S

a. Failure to challenge the indictment = % ;_”EQ

b. Failure to obtain an independent medical evaluation of the Apphcant - © = 2 7
¢. Failure to-object to a hearsay statement . w o =S =;_ ;
d. Failure to object to the State’s closing argument 33) = : a0
e. Failure to impeach the State’s witness E 25

£, Failure to obtain an independent forensic expert’ A r:( N =
g. Failure to object to the direct and circumstantial evidence charge -

h. Failure to investigate |
i

Failure to object to the admission of the Applicant’s statement

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the

testimony and arguments presented at the 'PCR hearing. This Court has further had the

¢ opportunity to observe each witness who testified at the hearing, and to closely pass upon their

| /



- cred1b111ty Thrs Court has welghed the testrmony accordmgly Set forth below are. the relevant- -

i. ﬁndmgs of fact and conclusmn oflaw as requtred by S C. Code Ann Sec 17 27 80 (2003)

- The Apphcant alleges he recerved meffectwe assistance of counsel In a~PCR' actlon» “the -
burden of proof 1S on the apphcant to prove his allegatlon by a preponderance of the ev1dence ”

Fra31erv State 351 S.C..385, 389, 570 S.E.2d 172, 174 (2002)

For the Applicant to be granted PCR as a result of ineffective aseistance:of eounsel, he
must show both: (1) that his counsel failed to render reasonably effective assistance under

prevailing professional norms, and (2) that he was prejudiced by his counsel’s ineffective

performance. See Strickland. v. Washington, 466 U.S. 668, 104 S. Ct. 2052.(1984), Porter v.
.- State, 368 S.C. 378, 383, 629 S.E. 2d 353,-356 (2006). In order to prove prejudice, an apphcant
‘ must show: “there is a reasonable probability that, but for counsel’s unprofess1onal errors; the

. result of the proceeding would have ‘been different.” Cherry v. State, 300°S.C. 115, £5- 13 38%

H

& ‘—tm
S.E.2d -624, 625 (1989). “A reasonable probability is a. probability sufficient to'[_'g,&m(’r'e-r;zgmn%%DQ
! o

ax (03] C"'Or

confidence in the outcome of trial.” Johnson v. State, 325 S.C. 182, 186, 480 S. Ez_;d 7330 7&5_‘—'”’

(‘)CD
(1997) (citing Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052). E—z < Ccf:'%

..._( )

At the evidentiary heanng, the Apphcant testified that tnal counsel should have
challenged his indictment because the time _span listed on the indictment for the incident should
have been narrowen He also testified that trial.couneel did not properly investigate his case. The
Applicant testified that he had several witnesses that he wanted to testify at his trial on his behalf,
but that trial counsel net/er called these witnesses. He testified that the \tvitnesses would have
testified that others were initially accusing another man of molesting the victim. The Applicant

conceded that trial counsel did briefly talk to the witnesses, but that she did not review with the

witnesses their testimony. %



The Apphcant tes’uﬁed further that tr1a1 counsel should have requested that he rece1ve an'- vf -

| N 51ndependent mental evaluatlon He test1ﬁed that; he was not thmkmg clearly because of the stress R
from- belng prevrously 1ncarcerated He also testlﬁed that a mental evaluatlon would have shown B

' -he was under a lot of stress at the time of 1nterrogat10n The Apphcant conceded ‘that he had

never been formally dlagnosed w1th a mental 1llness

The Applicant testlﬁed that trial counsel failed to 1mpcach the credlblhty of the victim.

. H_e-:téstiﬁedethat trial céunsel told-him' thét'-"she.'dld"ho't dsk’ th'e‘fvict;m all of 'the"questlons that she

should have. He also testified that trial counsel failed to object to hearsay from the State’s
witness Kathy Perry. The Applicant testified that trial counsel failed to request an independent

forensic examiner.: He testified -that he felt that the victim’s - therapist’s statements were 100.

general. He testified that he niever discussed this issite With trial courisel and that an expert would

“have refuted Dr. Henderson’s testimony.

. The Apphcant testified farther that trial courisel should have objected to tl% soﬁtogn

"4m
'closmg statement because it was preJud1c1al He said that the statement referred to,——%e s?}?lcrtcarrw -
m © C:Or“

personally in the closmg when telling the “Perry Mason story”..He also testlﬁed that; he flt tﬁo
C"J x= C"JL_J

solicitor’s statement demeaned him. The Apphcant testlﬁed that tnal counsel farlecﬁo oérect ‘@A
- l\) “‘{

“the direct and circumstantial evidence jury charge Lastly, the Apphcant testified that tnal

counsel should have argued against the admission of his statement. Howevet, he also testified

that he did recall having a Jackson v. Denno hearing on-the matter. -

, 'At;the evidentiary hearing, the Applicant.called Pastor Gary Long to testify on his behalf.

Pastor Long testified thidt he miet the Applicant after hé*‘Was*chéf‘g”é&‘-“with' theé ¢rime. He téstified.

that the Applicant never tried to hide anything and that the Applicant always asked for guidance

and encouragement. Pastor Long testified that he saw no evidence that the Applicant had the

#



_ she was not with the Applicant every.time he was with the victim.

o tendency to comm1t thls type of crime: Lastly, he test1ﬁed that he d1d not know the Appheant-' Lo

A _prlor to the Apphcant bemg charged and that he could not testlfy as to the Apphcant s character_‘ : 3_ E

for truthfulness pnor to the Apphcant belng charged of th1s crime. .

At the ev1dent1ary heanng, the Apphcant called Gmny Belcher BlShOp to testlfy on h1s
hehelf.'Blshop._testlﬁed that she was the Apphcant s sister and was around the‘ Applicant and his
fetmily. often. She testitied that she told the »Appli'ca'nt about what she had heard about. gnother
person bein_g' the perpetrator, . She. testified that she never spoke with trial. counsel and was
willing _to ceme to court to testify on the Applicant’s behalf. Bishop also testified that ehe did not
notice any _ina;lptopriate touchi-ng between the Applicant and the victim. She then conceded* that

4

At the evidentiary hearing, the Applicant called EricScottie Belcher to testify on his

‘behalf, Bishop testified that he was the Applicant’s brother and that he was ar&und_yhew all

these allegations were being made. He testified that trial counsel never called l@ a:}gthaﬁhe

g;~r—n

was Wlllmg to testify and was present at trial. Eric Belcher testified further that @ wa@jol(ﬁfyw i
fon § O3
the victim that the perpetrator was actually Isaac Stewart. He testified that he was Sﬁbpoéﬁaed-:gg%

T 'N' f','

3

__3-

trial counsel and ava1lable to testify at trial. - . - ' AN

Applicant’s trial counsel Kathleen Hodges, Esquire, also testified at the evidentiary
hearing. She'testiﬁed that she was appointed to represent the Applicant. She testified that she
intervieWed the Applicant’s brother and was told that Isaac Stewart was the perpetrator. . She
testified that she subpoenaed the Applicant’s brother and other potential witnesses. Trial counsel
testified that she made- a pre-trial motion to- get in the witnesses’ testimony saying that Isaac
Stewart wiés the perpetrator, but that her motion was denied. She testified that she wanted to use

the Applicant’s brother’s testimony to show the prior inconsistent statements of the victim.




' .‘Counsel testl.ﬁed that her tnal strategy \tvas. to orovrde other ewdence.to show that the ApphCant.'_; -"

' was not gullty She testlﬁed that when the tnal Judge excluded the testrmony on Isaac Stewart{ S
- bemg the perpetrator, her focus: turned to pokm g holes in the State s case at trral

Tnal counsel testrﬁed that she d1d not challenge the 1ndlctment because the 1nd1ctment‘
E stated a 15-18 rnOnth time frame as the date the incident took place and' 1n her experience that'
was not an overly broad timerfr'ame. -Counsel also testified that she di’d"not obtain aﬁ"‘independent

- medical Aevaluatron and: that sheneverhad ai 1nd1cat10n that the Apbhcant Couild not assist her at-
-.tnal She testified further that there was 1o need to obtam a forensrc examrnatlon expert because
- the child took the stand to testify. She also testiﬁed that the child was an-effective witness and

that she properly 1mpeached the forensic examiner on the child’s behavior: She testlﬁed further

" that there was nothmg faulty or 1mproper with the mvestlgatmn ofthe chrld abuse allegatron

Trial counsel testified that she thought that the State’s closing argument was prejudicial,

but that a-prejudicial argument was t6 be expected on closing. She also testified that the'solicitor

- injecting herself in the argument may have come close to being mappropnate but the stﬂéméjgt;_
C':,‘ w -gl ik

was not unduly prejudicial. She testified that the solicitor’s statement drd not inflangs, theﬁlryﬁpi"

© ";Eio f,:

1

cross ‘the line. Lastly, trial counsel testified. that she ‘did not recall a direct and Clﬁcumﬁantﬁl‘lg o
m O‘-"

v

evidence jury charge. She testified that thh of ‘the nature of the charge, the oharéé; wotrld nyt
have helped the jury. She testified that the missing charge did not hurt the Appllcan;{)eca';;e the
main issue in the case was the credibility of witnesses. |

This Court finds the Applicant’s testimony is- not - credible, while -also - finding _trial
counsel’s testimony is-credible: This Court ffu'rth‘e’rf‘ finds t’ri-‘al~"oouns‘el“ad’e'q"ﬁatel‘y conferied with
- the Applicant, conducted a proper . investigation, -and was thorou’g‘hly competent in her

- representation. Trial counsel is an attorney with extensive criminal trial experience. Trial counsel

g



A%

prepared for tnal and effectlvely represented the Apphcant

Failure to challel_lge the indictment

'This Codrt finds that trial counsel was not ineffeetive. for failiné to challenge the
Appllcant’s indictment.. Indlctments are sufficient when they allege time and place, as requlred'
by law, and charge the crime substantrally in the language of the statute or the common law.
which prohibits the crlrne'pr so plainly that the offense ch_arged.may beeasﬂy understood and, if
the offense is statutory, that the offense is contrary to the statute involved. S.C. Code Ann. §17-
19- 20 (2003) Al lndlctments must be viewed with a pract1ca1 eye” to determme whether they
fulfill their function to notify the accused of the charge he must answer, notify the court of what

judgment and sentence to pronounce, and present a bar to subsequent prosecution. See State y.

L et Wrth the Apphcant several tlmes pnor to tnal and dlscussed wrth the Apphcant the elements S
"{-fof the charges agamst h1rn and what the State was requ1red to prove Tnal counsel also dlsc;ussed ; S

W1th the Apphcant p0331b1e defenses at tnal ThlS Court finds that trial counsel ‘was adequately s

T S
Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005). = Pyt 32
< mM =
[ ¢} i v} s
‘This Court finds that the Applicant’s indictment was sufficient to give t@% A@]mégg

;0 m

notice of the charge he miust answer and to notify the court of what Judgment anégsenﬁtcectpg“

: C_:}C

pronounce. This Court finds that trial counsel provided credible testimony that she @;d nq’s'%obj %"Et‘*
to the time frame for the crime listed on the indictment because in her experience the time frame
listed was not objectionable. This Court .ﬁnds, that the time frame listed on the Applicant’s
indictment was not objectionable and was sufficient to allege time and place of the crime. The
Appltcant has failed to carry his burden of proving that trial counsel was deficient for failing to

object to his indictment. %

V4



e Fallure to obtam an mdependent mental evaluatmn of the Am;hcant
ThJS Court ﬁnds that tr1a1 counsel was not meffectwe for fa1hng to obtam an mdependent*. e
- o ’

- ‘mental evaluatlon of the Appllcant pnor to. tr1a1 A defendant must be mentally competent to

stand trial to assxst counsel in hlS defense Drope V. MISSOUI‘I 420U.8.62 (1975) In detemnmng

if counsel is 1neffect1ve for fa111ng to request a competency heanng, an applicant must show that

Y| reasonable probablhty exists that -?he would be ‘found mcompetent at the time of this trial or

--'.plea Jeter. v State 308 - $1C:230; 417 S:E.2d"594" (1992) Counsel may : nably ¥ on his
own percept1ons in deciding 1f a chent is competent to stand tr1al Id R |
This COurt finds-that trial- counsel’ gave credible testimdny"th’at' she never had' any

. mdlcatmn that the Apphcant suffered from mental illness and’ that she felt that he was able to . --

ass1st in ‘his own.defénse. At the. ev1dent1ary heanng, Apphcant testified that he has never been

% diagnosed with a mental illness, but was having trouble thinking clearly. This Court ﬁn’ds:that :

the- Applicant has ot shown 'that a reasonable probability exists that he wo‘c_ggl bgfound

N . ,‘U f“"
incompetent. at the time of his trial. This Court finds that the Applicant has falle@o cmryE{
:x'“‘r
‘burden of provmg that trial counsel was deficient for failing to obtain an 1ndeperﬁ’ent ‘Pﬁedl%ﬁ
") mc:sr“z
r-* E e
evaluation of the Apphcant prior to trial. = = %g_:, ’
Failure to object to a hearsav statement < N

- This Court ﬁnds that trial counsel was. not ineffective for failing to ij'ect to hearsay
statements made by Kathy Perry, the State’s witness. This Court ﬁnds-that the hearsay statement
alleged by the Applicant to be have been'mad-e by Perry is not reflected in the record. This Court
finds-further that if any of the:witnesses “statements were hearsay; tiial cotinsel’s” féilufé"t“d’oﬁjéct
to the statements was not unreasonable and did not prejudice the Applicant in light of the -
overwhelming. evidence presented against the Applicant et trial. This Court finds that the



' object to a hearsay statement of Kathy Perry

Fatlure to ob]ect to the State S: closmg argument

ThlS Court ﬁnds that trial counsel was not 1neffeot1ve for falhng to obj ect to the State’s

closmg argument The State’s closing argument was not unduly prejudicial. to the Applicant. “A

g Apphcant has falled to- carry hJS burden of provmg that tnal counsel was. meffectlve for fa1hng to“'," o 1

solicitor's closing argument must be carefully ta-tloted S0 as,not to appeal to the personal biases

of the jury.” Von Dohlen. v, State, 360 S.C. 598, 609, 602 S.E.2d 738, 744 .(2004). “The

argument must not be calculated to arouse the jurors' passions or prejudices, and its content

_ should stay within the record and-reasonable inferences that may be drawn there from.” Id. at.

© 609-10, 602 S.E.2d at 744. This Court finds that the State’s closing.did not arouse the jurors’

'paésions or prejudices. The solicitor’s reference to herself during the"closing argument was not

improper and in-no-way prejudiced the Applicant at trial. This-Court finds that the:éppl@ntshas
~ 70:'—

failed to carry his burden of proving trial counsel was ineffective for. failing to%bjegg to Yhies

' This Cotrt ﬁnds that tnal counsel was not ineffective for failing to 1mpea€ﬁ théNictim

~ MINOR “Evidence offered by a defendant as to the commission of the crime by another

person is limited to facts which are inconsistent with the defendant’s guilt.” State v. Manfield,.

343 S.C. 66, 81, 583 S.E.2d 257, 265 (Ct.-App. 2000). The Court finds that the prior statement
by the victim regafding. Ieaae Stewart, if used in the trial to impeach the vietim, would not have
been inconsistent with Mr. Belcher’s guilt. This Court finds further that the statement about Isaac |
Stewart could have only been used to weigh the victim’s credibility. In light of the overwhelming
evidence against Mr. Belcher, the potential influence the impeachment may have had on the jury
ﬁé
o 7

- -7
o
State’s closing argument. C’:' XD FAm
: : r~

: T O O
. . . O = o9

Failure to impeach the State’s witness R - g%

r'" X3 =
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-: 'Weu'léi -Ill()t havebeeﬁ ':eriéugh te ehéﬁ'ge-the result of theitﬁal' Thefefdre tfial Ceuﬁsel’s féil’ure'te-' S

. _.-ﬁmpeach the v1ct1m w1th her statement about Isaac Stewait dld not prejudlce Mr Belcher May'o X S

:, }ig.

.conviction relief heanng Dempsey'v. State, 363 S.C. 365, ‘610 S.E:2d 812 (2005)

. v. State State 347 S C 422, 556 S E.2d 380 (2001) This Court ﬁnds that the Apphcant has falled to

carry hlS burden of provmg tnal counsel was. meffectwe for fa111ng to 1mpeach the State s

: W1tness.

Fajlure to obtain an independent forens}i’c:'eipért

This Court-finds fhatitrial'coutisel was not"inéffeotﬁ@’for-‘-failﬁfé.?-te" obtain an iﬁdéﬁéﬁé{ent '

. expert to refute the testimony of Dr. Nancy Henderson and M.e"ré&_ith Lofiis, the State’s ee){ual .

abuse and trauma treatment experts. Trial counsel is not deficient for failing to procure an expert -

-~witness. when trial counsel \-;igorously, cross-examined  the State’s expert anid ;attackéd‘ the

acouracy of theé-evidence. Frasier v. Stite, 306 S.C. 158, 410-S:E:2d 572 (1991). A findiiig of

prejudice:is merely speculative when the Applicant fails to-cal the expert to testify at the post-

k4

I <

£
ThlS Court finds and the record reflects that trial counsel adequately cross- amipgd LA 3
_ = R
Dr. Nancy Henderson and Meredith Loftis on their testimony during the Apphca%s teizl. "@xs:‘ -
r- 2’3-'7 v
o

~Court also finds that the Applicant has failed to prove that prejudice resulted ﬁomnt}nﬂlleg & T

E o C—--*

.

=
deficiency by failing to call an expert to testify at the post-conviction relief hearirfg} ThT%Coirt

-finds that the Applicant has failed to carry his butden of proving that trial counsel was ineffective

for failing to obtain an independent-forensic expert.

Failure to-object to direct and circumstantial evidence charge

. . This Court-finds- that trial counsel was not-ineffective- for failing to object to the direct
and circumstantial evidence jury charge. The record reflects that the jury was not given an

instruction on direct and circumstantial evidence. This Court finds further that trial counsel gave

7



" credrble testlmony that the Jury charge would not have helped the Jury and the fact that the. S

. failed to carry hrs burden of provmg trral counsel ‘was meffectlve for: farhng to object to the- -

dlrect and crrcumsta_ntlal ev1denc‘e jury charge-.

Failure to investigate

This Court finds that trial counsel was not ineffective for failing' to investigate the

-Applicant’s case prior to -trial. “Failure to: conduct an independent. investigation does not

constitute . ineffective assistance -of counsel when the allegation is supported only by mere

speculation as to the result.” Moorehead v. State; 329 S.C. 329, 496 S.E.2d 415 (1998). This:

Court finds that. trial counsel thoroughly investigated' the Applicant’s case prior to-trial: Trial

counsel gave credrble testlmony that she 1nvest1gated the allegatlon by the Apphcant @t Iﬁg@
=S @ S

Stewart: committed the crime. Trial counsel also gave credible testimony that shecatte‘éra'pteﬁf'&-n
C;CDF“
put the.information before the jury at trial, but the testimony was held madmlssﬂ;ﬁ by the: tﬁ;ﬂ:m

;:-\ 3 C"‘h
judge.- Thls Court finds that the Apphcant provided no ev1dence .of what would ﬁiwe -Esulgdf-’

from further investigation by trial counsel. This Court finds that the Applicant has fé?led %Jcarry
his burdén of proving that-trial counsel was deficient for failing to fully investigate his case prior
to trial.

Failure to object to the admission of the Applicant’s statement

This Court finds that trial counsel was not ineffective for failing to object to the
admission of the Applicant’s statement at trial. This Court finds that the record reflects that trial
counsel objected to the admission of the Applicant’s statement prior to trial and as a result a

Jackson v. Denno' hearing was held. (Transcript p. 50-109). The record also reflects that trial

1378 U.S. 368, 84 S.Ct. 1774, 12 L.Ed.2d 908-(1964). %&
‘ 1 //
, /

R -charge was not glven drd ‘not pICJUdlCC the Apphcant Thrs Court ﬁnds that the Apphéant has i



o -,..»counsel Ob] ected to the adrmssmn of the Apphcant S statement once agam after ity was adrmtted T

| .:'i.f,..i:;-_lnto ev1dence (Transcnpt p 216 ln 12 14) ThlS Court ﬁnds that tnal counsel vxgorouslyi.

" obj ected to the- adm1ss1on of the Apphcant s statement and wgorously cross-examined: the. State’s -

witnesses durmg the Jackson V. Denno heanng pnor to tnal Th1s Court finds that the Apphcant

has falled to carry hls burden of provmg that tnal counsel Wwas meftectlve for falhng to obJect to

_the admission of th_c Applicant’ s,statement'at trial.

R AccordlnglythtsC@urtﬁnd the: Appliieantﬁ*4fa;‘il:ed--='tibv"%-provél~-the~: ﬁf@ﬂ pronig-of -the
Stnckland test- that tnal counselfalledtorender reasonablyeffectlve a551stance under. prevalhng
prot'essiohal norms. The Applicant failed to present'spegiﬁc_and compelling evidehce_ that trial
~ counsel:committed either errors or omissions. in .their representation of the Applicant. This-Court
,a"ISO _;:ﬁﬁds« the Applicant has.;‘:fa-ile&.- to "pfove .the':SCeohd' 'p'ro'.n'g. of “Strickland- that -Vhe'* was

_}.prejudlced by trial counsel’s performance. Where there i is overwhelming evxdence of guult a trial

. counseél’s .deficient representation: will not be prejudicial. Ford v. State; 314- S'@' 2@ 4@

.vOr*

: S E.2d 604 (1994); See also ‘Humbert .v. State, 345 S.C. 332, 548 S.E.2d 862 (20;&) (ggter?g

XH

o
State, 305 S.C. 365, 409 S.E.2d 344 .(1991). This Court finds there was overwhelnfl"ﬁg eybder@"’ﬁ
2 = ("_)c:)

of the Apphcant s guilt presented at trial. At trial, the Staté presented the victim %10 tEEtlﬁd%zJ
o

that the Applicant abused her (Transcript p. 126-135), two sexual abuse experts who testxﬁeﬁ

about the child victim’s allegations and her lack of-physical signs:of 'abus_e (Transcript p.154-

185), and the Applicant’s.statentent to police (T ranscript p. 220-221). This Court finds that trial

counsel’s performance did not prejudice the Applicant and there was overwhelming evidence of

~guilt. presented. at. the. Applicant’s trial. This.Court .concludes. the -Applicant ..has.,.,,ilo.t met his-

burden of proving counsel failed to render reasonably effective assistance. See Frasier v. State,

351 S.C. at 389, 570 S.E.2d at 174. | %[
| N

12




All Other Anegatlons . .‘ '

As to any and all allegatlons that Were rarsed in: the appl1cat10n or at the heanng in. thlS S
- matter and not specxﬁcally addressed in this Order thrs Court ﬁnds Apphcant failed to present.

: any ev1dence regardmg such allegatlons Accordmgly, ﬂus Court ﬁnds the Apphcant waived

such allegaﬁons and falled to meet his:burden of proof regardmg them Therefore they are. hereby
demed and dismissed.

CONCLUSION

- Based on all.the | t‘orgoing, this' Court finds and concludes the Applicant has. not
established any constitutional yiolations or deprivations.before or during his trial and sentencing |
proceedmgs Counsel was hot deficient and the Applicant was not prejudrced by counsel S
representatlon Therefore, this PCR application must be denied and drsrmssed w1th preJudlce

“This Court advises the Applicant that he must file a notice of mtent to appeal within tlnrty
30) days from the recelpt of this Order is he wants to secure appropriate appellrate réﬁlew_b[:hs

attention ig directed to Rules 203, 206, and 243 of the South Carolina Appellate l,Qourutuld> @r, |

the appropnate procedures to follow after notice of intent to appeal has been tlmer% ﬁle_gb Pon
: & a2
IT IS THEREFORE GRDERED: = = E=
. ™ (0] =
< e 3
1. That the apphcatlon for post- conv1ct1on rehef be denied and dismissed with prejudice;
and

2. That the Applicant be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this Zﬁay of ﬂ# ,20 /2

The Befiorablé Roger Couch
Presiding Judge
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"STATE OF SOUTH CAROLINA) . INDICTMENT .

)
COUNTY OF SPARTANBURG )
- APR 05 2007

__Ata Court of f General Sessions, convened.on-x-

.. the-

Grand Jurors of Spartanburg County present upon their oath:

CRIMINAL SEXUAL CONDUCT WITH A MINOR FIRST. DEGREE

- That Giles Belcher, did in Spartanburg County, between the dates of May 1, 2001
‘through Augﬁst 31, 2002, coh_mit the crime of Criminal Sekual_anduct with a min.o;', in
.- that the defenda_nt'did'comm-it aA-sex.L'JaI battery uponl the minor victim, M'NOR -

‘ Who ‘was under‘eléven (11) years of agé at the time Qf the said incidenf. Said incident
oc-cu'rred in Spartanburg County, South Carolina, in violation of §1.6-03-65_5 (1), CODE

.OF LAWS OF SOUTH CAROLINA, (1976, as amended).

W‘,;.T.CA_,,ﬂ;'Ag_éins_tythe,peace:-_an.d__dignity. of the, State,..and. contrary.to: the;statute in such- ..

case made and provided.

Er 20 O Bt A . - v S . - e
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IN THE COURT OF GENERAL SESSIONS

STATE OF SOUTH CAROLIN/i-) )
) .
COUNTY OF 3 N bU&C\ ) Of] 4 \
STARIE ) INDICTMENT/CASEH: -GS- i {,(776
A@Tﬂ(ﬂ E}vd(‘htk) \J ) AW RN tbrren ,
) Date of Offense: 7 EJI!"*M B’H’ |
) Race. n/ ) Sex: - [ I l Age: ___5“( } ) S.C. Code §: - g .
- DOB: s [|#: ‘ )  CDRCode# -~ (}3(/)6
Co m Addresss . o ) s A g : -
City, State, Zip:. %o\\m 5\91 A AB ) - """'SE’NTENCE"SHEE' 2 e e i
DL# sib# )

{7 §17-25-45.

Thoe charge is: [QK Indicted,’[] Lesser lncluded Offense, [] Defendanl Waives. Presentment to Grand Jury. (Defendant initial
The plea is: [] Wrtho 1t Negotiations or Recommendation, [] Negotiated Sentence | Recommendat n by the State,

Sohcrtor _ o Defendanf _ D
WHEREFORE the Defengdant is commltted to the [Eé‘ate Department-of Corrections, []JCounty Detention Center,

for a determinate term of ZJ{Aewedmenth yearser—[:] under the Youthful Offender Act not to exceed . —— _years: -

and/or to pay a fine of $ — waedﬁhat—upeﬂhoeemmf — days/monthslyears andlor payment

of§___~ * _; plus costs and assessments as applicable*; the-balance-ls-suspended-with-prebatienor —

monmslye-arsand subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of probatlon whict
are Incorporated by reference.

[] £ONCURRENT or [J CONSECUTIVE to sentence on:

The Defendant is to be given credit for time served pursuant to S.C. Code §24-13-40 to. be calculated and applied by the State
- Department of Corrections.

O The Defendant is to be placed on Central Registry of Child Abuse’ and Neglect pursuant to 8.C. Code §17-25-135.

SPECIAL CONDITIONS:
|| RESTITUTION D Heard, (] Waived, (] Ordered - - PTUP e
Totalr ++§u s v plus 20% fee: $ : days/hours Public Servrce Employment
) PaymentTerms; . . - . ObtainGED. " C
[ set. by SCDPPPS c ".".Attend Voc. Rehab. or. Job Corp
e , May serve W/E beginning
ey 'Reprgnent o A . Substance Abuse Counseling -
§14 1 206(A N t '1'07 5%) _:: R I;andom Dbrug/éﬁ\lfohol Trlasting* e
ssessments o) - : _$ . Fine may be n equa consecuttve weekl lmonthl
§14-1-241(A){1):(Conv. Surcharge) $100 $7TY. OO pmis.of $ P o * beginning Y d
§14-1-211(A)(2) (DUI'Surchargs) ' $100 _§ R e pald to Pubhc Defender Furnk
' §56-5-2695 (DUI Assessment) $$12 3 Other: RIS
. §35,13 (Publiec Pef/Praob ' 500 $ _ ]
N -§7313‘ TP aw! Enfo)rce ‘Fanding) $25 . Ty AAT - . - PR TR
. §33.7, 1B TP & rug Court Surcharge) $100 _§ T T
'§60:21-114(BUF Bréath' Test Fee) $50 _§ ¢ : RN
. §66-5-2942(J) Vehiclg Assessment) _ $40/ea _$ E] Appomted PD or appomted other counsel §35.13 1P
gr‘g T!OA lE'Jou ity (if paiid'ir n'stallments) AR __1;% ' “Reqiirés $500 be'paid to Clerkidiring probation.
IS r.'|'.._ f _% v - K L R

R\V\Cx\\&_:\\ E( , ' PRESIDING JUDGE - ‘):HM»@QL\
Cleghd df-Court/ Deputy C{rk Judge Code: i v .
_Court Reporter: %&,\ﬁb\lﬁ}}\@ - ‘Sentence Date:
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STATEMENT OF ISSUE ON APPEAL

I. Did the trial judge err in precluding arguably exculpatory testimony by the appellant and

cross-examination of the State’s witnesses as to third parties whose access to the victim could

reasonably have been the cause of the victim’s complaint and/or the source of her inform‘ét_ion as to

sexually explicit matters and speech?



- STATEMENT OF THE CASE

Giles Belcher, appellant, was indicted by the Spartanburg County Grand Jury for
‘committing eriminal sexual conduct with a minor betwe"en the dates of May 1, 2001 through August

31,2002. On M_ay.7, 2007, appellant proceeded to trial before the Honorable Judge J. Derham Cole

and a jury.- The Jury convicted appellant as charged and Judge Cole sentenced him to incarceration

- for thirty years with credit for time served. This appeal follows.




ARGUMENT

1. . The trial judge erred in precludmg juably exculpatorv testimony- by the appellant and
cross-examination of the State’s witnesses as to third parties whose aceess to the victim
could redsonably have been the cause of the victim’s complaint and/or the source of her
information as to sexually explicit matters and speech.

Appellant was accused of crlmmal sexual assault against his, at the time, four year. old

.daughter The State’s indictment alleged that abuse took place between the dates of May 1, 2001 |

through August 31, 2002, during the time appellant, his wife, and his two daughtcrs were livingin a

-yellow house on Stephens Grove -Road in an- iinpoverishe& neighborhood in Spaftanbur‘g-'County.

After the jury was selected, counsel for appellant argued her motion to alloW cross—examinatioq of
the State’s witnesses and testimony regarding Isaac Stewart and also regardiné Darryl and Larry
Riddle. |

Counsel for appellant requested leave to cross-examine.the State’s witnesses regarding

alleged inai)propriate sexual conduct with the victim by Darryl Riddle. Counsel further requested

- leave to cross-examine regarding Isaac Stewart, the victim’s mother, Joann Belcher’s, brother, who

lived in the home with the victim and her parents during the time the abuse was alleged to have
occurred. Counsel for appellant argued that [saac Stewart’s iiving in the house with the victim ‘was
of great poncérn to DSS so that the initial safety plan, cr_aﬁed in 2005 at the point when the victim
had laegun to feveal abuse, required that Isaac‘Stewart have no contact with the minor victim at all.
(R. p. 40). Coansel for appellant conceded that, to her knowledge, ‘the victim had made no oatcry |
against Isaac Stewart. HoWevef, Counsel argued that she was nc;t attempting to raise speculation
but that, given that the victim’s mother, Jaann Belcher, had named her b;other as a possible
perpetrator of abuse upon her daughtef_ when the problem was reported to DSS, there was a good
faith basis to conclude that Isaac Stewart was the guilty party. (R. p. 42, lines 5-8). The assistant

solicitor informed the judge that bécause she is developmentally delayed and “not very verbal,”



when the abuse was first discovered, the victim was unable tb- disc_lose details of the abuse or the
identity of the perpetrator so that DSS kept the mother, appellant, and Isaac Stewart away from the
child using a safety order. The trial judge ruled that because Isaac Stewart had not been identified

as a potential witriess and because Stewart had not been nanied as a perpetrator by the victim, he

- was unable to understand the ‘purported televance of Counsel’s proposing questions on- cross-

* examination regarding Isaac Stewart, the other man living in the home with the minor victim. R. p.

43, lines 19-25).-

' " Inresponse to counsel’s indicating that, although D.S.S. apparéntly did not investigate Isaac
Stewart, the victim’s mother/Stewart’s sister “said that she thought that Isaac was the. perpetrator
initially when the report was first made to D.S.S,” the trial judge focused only on the fact that the
victim made no similar charge.. (R. p. 42, lines 5-17). The judge ruled, “It seems to me that

evidence relating to him being .in the fesidence ‘would serve no useful purpose. It would not be

- probative on any. point and it might result in allowing some juror or a number of jurors to speculate

as.to any contact he-may have had. That being inappropriate, I'm going to deny your motion to

admit such.evidence.” (R. p. 44). This ruling was error which improperly curtailed appellant’s

presentation of a defense, limited his ability to testify fully in his defense, and limited counsel’s
cross-examination of the State’s witnesses. |

: .’Ihé trial j11:dge_ further erred in precluding testimony or cross-examination regarding. the

Riddle brothers. Darryl Riddle is the victim’s mother’s boyfriend. (R. p. 44, lines 9-10). Counsel

' aréued that after appellan'; had been removed from the home by D.S.S. order and not allowed 'to

have any contact with the victim, the Riddle brothérs moved-in. Counsel indicated that duririé the

course of the victim’s therapy, her .ability to articulate and to speak  understandably' increased

dramatically. Counsel indicated that, when able, in addition to her allegations against appellant; the




;a/ictim_also _starte’d:disclosing sexual abuse perpetrated by Darryl and J erry Riddle. Counsel argued
that,:in order to present' a full and fair defense for appellanf A-sh'e should be alloWed to introduce

: testlmony regardmg the victim’s allegatrons agamst the. erdle brothers. Counsel further explamed
-that her exposure and: contact wrth the Riddle brothers would serve to explain the Vlctlm s sexually
explicit knowledge and speech used to describe alleged abuse. (R. p. 45; lines 1-15). The assistant
solicitor argued that the victim first a’c‘ted*dnt? in AUgllst 0f' 2002 ant that’ ar that point, she began to
d1sclose abuse The State argued. that in’ O(:tober of 2002, the. victim’ alleged oral sex and vagmal B

- and anal penetratlon perpetrated by her father appellant (R p: 45 lmes 17-25) The State further
argued that_ the victim continued in ceunseling and she continueld- to make allegations and
disclosures up until March of 2005.

- :According to the State, it Was in”March'of 2005-'thaf'ﬂ1e' victim'was placed back in Joann
Belcher’s home and als_o_ at that time that the viétim‘s-mother moved her b’oyﬁ"iend'-and his brother
“into-the home. The State argued- that*the'victirn”s%’disclosures and "allegations”Were made prior to the

time she was moved back home and’ prior te the time she met the Riddle brothers. However,
counsel for appellant pointed out that it Wwas unclear when the victim actually made the allegations
against appe_llantA and that’ her examination regarding the Riddle brothers was necessary to the
defense in order to explain an alternate source of the victim’s sexually explicit knowledge. Counsel
argued thaft 2005, when she‘had moved back home to live with her mother, her mother’s boyfriend, |
and her mother’s boyfriend’s brother,“was the point in time when it was decided that the victim was
'ﬁnally. able, after years of counseling, to articulate ‘sexual abuse by her father sufficient to obtain a
swwarrant. “The judge-ruled-that théfactsffpreelﬁdeafanyf"cbnt'a‘ct* withi the Riddles so thartheyf‘é&uld Tiot
be rhe source of the victim’s sexually explicit complaint or speech. However, the judge thereby

‘ ignored counéel for appellant’s argument that the Riddles could have been the source of the victim’s



sexually explicit knowledge and information as disclosed from March of 2005 through the date of

appellant’s trial. _

‘The .trial judge’s preclusion of testimony and examination regarding Stewart and the Riddle
brothers further interfered with appellant’sv right to testify in his own behalf. In reiabrting his
decision to testify in his defense, appellant rais_edthe effect of the judge’s ruling on his testimony.
Appellant indicated, “There’s a lot that ne‘ed's_-to 'be;said, sir, but I’m not allowed to say it, sir.” (R. p.
| 247,.1ines 7-8).. The judge reminded appellant that he had a right to testify; however, api)ellant
responded, “The only problem, sir; I'see and know is that I cannot say what truly.needsto bg: said,
sir.” (R. p. 247, lines 9-15). Appellant.explained, “And my. hands are tied at thls point,--sir,-becéuse ..
[’m not allowed to.completely ﬁéve the whole truth told, sir. Because they are Wimesses, sir, but
yoi_1_ and the solicitor have ruled that that is inadmissible evidence, sir.” (R. p. 248, lines 1-7), -
Appellant asserted, “There is stuff that is in b.S.S. paperwork, sir, that provided that others were
- there and- that, pardon me, sir, but my wife wasn’t there and that she is accused of it as well and that
she has stated -that someone else done it, sir, and - - (R. p. 248, lines 11-15). App_ellant did
. determine to testify in his defense; however, he clearly indicated that his testimony was stymied by

the judge’s ruling precluding evidence regarding Stewart and the Riddle brothers. |
The trial jﬁ_dgé committed reversible error by not allowing Appellant to- fully present a
‘defense. His rulings unjustifiably prohibited cross-examination that was critical to appellant’s
ability to challenge the State’-s case and to deyelop facts necessary for his defense. In State v.

G;ovénstein the Court held that evidence “should have been admitted because it provided an

alternate ex_planaticiﬁ of how the young victims would bé familiar with the sexual conduct they

alleged Grovenstejn committed.” State v. Grovenstein, 340 S.C. 210, .220, 530 S.E.2d 406,

412 (S.C.App.,2000). Likewise; here, the proposed testimony and cross-éxamination regarding
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-'-:through the: ¢alling: and mterrogation of: favoirable W1tnesses the cr"

the Riddle brothers should' have been admitted because it provided an alternate eXplariation of

‘how this yoilng victim would be familiar with the sexual conduct she alleged appellant

-committed.

The Constitution of the United  States guarantees a criminal defendant certain
fundamental rights. See U.S. Const. amend. VI_.; “The Sixth Amendment rights to notice,

confrontation, and compulsory process guarantee -that a .crimina'i' charge '-n’i‘e’iy be answered

ammation of adverse

w1tnesses and the. orderly mtroductlon of ev1dence ? State V. Gilhan 360 S.C. 433, 449-450,

602 S.E.2d 62, 71 (Ct. App. 2004); accord State V. Mizzell, 349 S.C. 326, 330, 563 S.E.2d 315,

317 (2002) State v. Graham 314 S.C. 383 385 444 S. E.2d 525, 527 (1994). The Due Process

-Clause of the Fourteenth Amen_dmentensures these rights are extended to criminal defenidants in

state .courts. S_ge U.S. Const. amend. XIV; Pointer v. Texas, 380 U;'S. 400, 403-404, 85 S.Ct.

1065 (U.S.Tex. 1965)(holding the Sixth Amendment applicable to the states through. the

- Fourteenth Amendment); Mizzell, 349 S.C. at 330, 563 S.E.2d at 317 (“The Sixth Amendment is

applicable to the states through the Fourteenth Amendment.”) The South Carolina Constitution

further ensures that individuals accused of a crime will enjoy these rights. The Constitution of

the State of South Carolina provid.es.:

The right of trial by jury shall be preserved inviolate. Any
person charged with an offense shall enjoy the right to a speedy
and public-trial by an impartial jury; to be fully informed of the
nature and cause of the accusation; to be confronted with the
witnesses agamst him; to have compulsory process ‘for obtaining
w1tnesses m his favor, and to be fully heard m hlS defense By
" himself or by his counsei of by both. S

S C. Const art. 1, § 14; see also also S.C. Const art.’1, § 3 (due process rights). “Few rights are more

fundamental than that of an accused to present witnesses in hlS own defense.” Chambers v.

Mississippi, 410 U.S. 284,291, 93 S.Ct. 1038, 1044 (U.S.Miss. 1973); see also California v.

9



Trombetta, 467 U.S. 479, 485, 104 5.Ct. 2528 (U.S.1984)(finding the Due Process Clause of the
Fourteenth Amendment affords criminal defendants a meaningful .oppoftunity to present a

complete defense); State v. Hutton, 358 S.C. 622, 631, 595 S.E.2d 876, 881 (Ct. App. 2004)

(recognizing fundamental faimess requires criminal defendants be granted a meaningful
opportunity to present a complete defeﬁse); State v. Harris, 311 S.C. 162, _167, 427 S.E.2d 909,
912 (Ct. App. 1993) _(“Due process.requi_rés that-a'criminal defendant be given a reasonable.
oppoMty to present a complete defepse-.”). “The right of an accused in a criminal trial to due
process is, in essence, the right to a fair opportunity to-defend against the State’s accusations.”
Chambers, 410 U.S. at 294..

Here, the State’s witness, Meredith Loftis, testified that she was disturb;:d by the
victim’s “extensive sexual knowledge at the age of five” the fact that her play and dréwings were
sexualized, and her use of sexualized slang terms for body parts. (R. p. 159, lines 11-15). “Itis
well settled that evidénce is relevant and admissible if it tends to establish or make more or less
probgble some matter in issue and to Bear directly or indirectly thereon. The evidence need not
be sufficient in itself to establish the whole or ény definite portion of a-party'é contention.” State
v. Finley, 300 S.C. 196, 199, 387 S.E.2d 88, 89 (S.—C.,1989). Here, the information regarding the

_victirn’s exposure to Isaac. Stewart Aand the Riddle brothers was relevant as tending to make it
more probable that the victim was-exposed to explicit sexual behavior and talk frcﬁn a source
" other than appellant. This evidence tended to make it less probable that appellant was the
perpetrator of the abuse complained of. |

“Whether rooted directly in the Dué Process Clause of the Fourteenth Amendment or in the
Compulsory Process or Confrolntation‘ clauses of the Six’;h Amendment, the Constitution

23

guarantees criminal -defendants ‘a meaningful opportunity to present a complete defense.’

'1Q



Holmes v. South Carolina, 547 U.S. 319, 324, 326, 126 S.Ct. 1727, '1731 (U.S.S.C. 2006),

(quoting Crane v. Kentucky, 476 U.S. 683, 690, 106 S.Ct. 2142, 90 L.Ed.2d 636 (U.S Ky. 1986),

quoting, California v. Trombetta, supra.) The trial judge in this case abused his discretion by

~excluding the -testimohy and cross—'examination‘ proposed by the defense. App‘ellant"had a

fundamental right to present a complete’defense, including the right to testify and the right to

" cross-examine the State’s witnesses. The trial judge erred in fﬁlin‘g that the: feStirnony and cross-

_exammatmn ‘was madrn1ss1ble asirtelevant’ and unfa1rly prejud1c1al under the* South Carolma

Rules of Ev1dence The ewdence proposed was highly relevant and probatlve as constltutmg an

_ alternate source of the v1ct1m s complaint and an alternate source of her ‘sexually.. exphc1t

knowledge and speech The Judge s preclusion of thlS cross-examination and testimony

‘interfered with appellant S nght to present a defense, rlght to testxfy in his defense, and also his

right to cross-examine the State’s ‘witnesses. .Given that this evidence could ~reasonably have

caused the jury to have a reasonable doubt as to the g'uilt of appellant, the trial judge’s error was

not harmless but reversible error. .

CONCLUSION

| Appellant’s conviction should be reversed and a new trial ordered.

Respectfu'lly- submitte

M. Celia Robiréon
Appellate Defender

ATTORNEY FOR APPELLANT
This 17th day of November, 2008. |
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Spartanburg County -

J. Derham Cole, Circuit Court Judge

THE STATE,

. RESPONDENT,

GILES BELCHER,

APPELLANT

PETITION TO BE RELIEVED AS COUNSEL

Counsel for Giles Belcher states:

l.. ‘She is Appellate Defender for the South Carolina_ Office of Appellate Defense, and
was appointéd to represent appellant.

2. She has reviewed the record of appellant’s trial beforé Judge J. Derham Cole, which
was held on 5-8-07, and, in her opinion, the appeal is without legal merit sufficient to warrant a new
.tria_l.

3. She. has, pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396 (1967), |

briefed an arguable legal issue which arose dﬁring the course of the trial.

WHEREFORE, she asks the Court to relieve her as counsel for Giles Belcher.

~ Respectfully subyitted;

. %;/ |

M. Celia R6binson
Appellate Defender

ATTORNEY FOR APPELLANT

This 17th day of November, 2008, 12



I}_lovémber 17,2008 .

* CERTIFICATE OF COUNSEL

The undersigned certifies that to the best of my ability this Final brief of Appellant '
complies with Rule 211(b), SCACR, ‘and the August 13, 2007, order from the South Carolina
Supreme Court entitled “Interim Guidance- Regardmg Personal Data Identifiers and Other
Sensitive Information in Appellate Court Fxlmgs

. Cela Robinson-
Appellate Defender

S.C."Commission on I_n' 'gent Defense :
_ Division:of Appellate Defetise

1330 Lady Street, Suite 401

Post Office Box 11589

Columbia, South Carolina 29211-1589-
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" The undersigned attorney hereby certifies that a true copy of the Final Anders Brief of Appellant in
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'Room 519, 1000 Assembly Street, Columbia, SC 29201; and a copy of the Final Anders Brief of Appellant
and Record on Appeal on Giles Belcher, #289817 at Lee Eorrectic tifjution, this 17th day of

November, 2008. Z/

M CeliaRobinson
Appellate Defender

ATTORNEY FOR. APPELLANT

SUBSCRIBED AND SWORN TO before me
this 17th day of November, 2008.
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