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I.S S-U.ES -O.N..APP.EA.L

1. Whether the Lower. Court-erred when-ruling -Appellant.failed

to-present a-Prima Facie-case that -he.is entitled.to a new trial

when factual determination was. made -without-an evidentiary hearing?.

2. Whether.the-Lower-cQurtuabusedAits~Section~17-27-70(a),

statutory discretion when-it belatedly fixed Respondent's-time-to

reSpondmtomthemApplicationmferwPost-ConvictionmRelief»fourw(4)~months

afternnotice~of‘defaultmandnthe‘Ccurt~foundwRespondentmpreparedmto

answer -three (3) months.-sooner, and-when-in.light-of - Respondent's

flagrant disregard-for-the-Rules-of -Civil .Procedure-the-Court

falsely- attributed -the delay to "remote-work-restrictions-initiated

due -to the. pandemic"?

3. Whether-the Lower - Court's-granting. Respondent's.Motion.-to

Dismiss, based-exclusively upon affirmative.defenses-which.were

waived by Respondent due to their .default, caused Appellant.the

necessary prejudice requisite for-obtaining-a.- judgment-by-default?




STATEMENT OF.THE CA-S-E

In his second and current application for post-conviction
relief, Appellant alleged he is being held in custody unlawfully
for the following reasons:

1. "Ineffective assistance of counsel for failure to discharge
his duty of due diligence to investigate the evidence,
facts, and witness(es) in the case":

a. "Counsel failed to properly and fully investigate
the case";

b. "Trial counsel did not properly investigate whether
a law enforcement officer properly followed the appli-
cation procedures for applying for a wiretap;

€. Trial counsel did not properly investigate whether
a law enforcement officer properly obtained a court
order authorizing a wiretap;

d. Trial counsel did not properly investigate whether
an intercepted communication was disclosed illegally;

e. Trial counsel did not properly investigate whether

a law enforcement officer furnished a copy of his appli-
cation for a wiretap and/or the court order authorizing
the wiretap;

f. Trial counsel did not ensure that the reporting of
the wiretap to the federal government was done properly;

g. Trial counsel did not inform Applicant and the court
that the wiretap did not conform to state law;

h., Trial counsel did not move to suppress evidence;

i. Trial counsel did not inform Applicant and the court
that a law enforcement officer illegally gathered
evidence; and

2. "Ineffective assistance of counsel for failure to provide
a proper defense for physical evidence in this case";

3. "Fraud upon the court, pursuant to SCRCP 60(B)(3)(4); and

4. "After discovered evidence".

On March 19, 2020, Applicant filed a motion for judgment by
default, pursuant to Rule 55, SCRCP. On April 22, 2020 Respondent:
completed the return to the application. On July 24, 2020 Respondent
served their return, which was filed July 28, 2020.

On August 17, 2021, the Court granted Respondent's Motion to
Dismiss, excusing Respondent's default to "restrictions initiated
due to the pandemic". (Order, Page 6, footnote 1).

= 5 w




In the Final Otéer of Diémiqéal, the 1oﬁer court rules that

Appellant hgd‘nqt egtablished_h;s claim to post-conviction ftéliéf
by patisfacto:yrevidenéeq_stating"the application was not filed
w;thin the‘tiqq téqp;réd byjtpe Uniform Post;gpnvi¢g;9ﬁ égqcedurq
Act, was impermnissibly successive and Appellant failédrto make_a
Brima facie case that Appellant has after-discovered evidence that
egt;;1§6.51h ;o‘a:§eQ trial. (order, pg. 6, pgh. 5, lns. 7-9; pg.
7, pgh. 1, lns. 1-2). Secondly, the Court deniédbgppellgn;‘s_motion
for dqf@ult pgcaﬁqQ it found no p‘zi"ej_.udj,ce ;sulﬁffggr;ed‘ f;éfh;!ggqundentfy ;
late filing. (order, pg. 7, poh. 2, lns, 1-4). Thirdly, emtry of
default judgment, acgq;didg”tq_thq court, is ahlextreﬁé-rqnedy.;haﬁ
éhquld be aveided @n pbﬁg-cohj1§ti9§'rdlief cases, _(O:der! Pg. 7,
pgh. 3, 1lns, 1-2), Lastly, the lower ccu#t:qihiqdﬁAppéilant?ébnotlen
for defau};bbecausgvit is now moot.

After dispensing‘ig anh ﬁith AppgllaggfsAnqgign fer Default\
A Jﬁdéqgn;;'thg‘leuer éour@lptgceeagd to_dismiép the.épéefupgnk
Rgsﬁondeh;‘s Métién to Dismiss, based-exc;usiye;y ﬁpe@_the affirmative

defenses listed above, (Order, pg. 10, pgh. 2, lns 6-8).

pwgmbfgmgfp”ufgmgmkfmgfxmsgﬁmof’mx

Appgliapt is céhf;ngd“1n>£he South Catolina_pgpagtmgnt‘qf
chrgcgiqns(puﬁsuént:to’qtdorg of éoqmittnent fro & the Greenigille
Couﬁty Cletk‘ot Coutt. 'rheihppellant véé indictéd at the Mﬁfch”2009
term of the Greeny;LleAcbdnty_Gréqd Ju:yifp: t:att;cing”cocaing
(2008-GS-23-7026, count 1), posession of a weapon during the

cosrission of a violent crime (2009-Gs-23-7027, count 2) énd
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possession of mrijuana (2008465-23-7027). He was reptegented Sy
Danigl Jf Fa;nelvqrth, Sr., Eéqu;:e.

After the St;tg bropght the_éase t9 trial, the Appqllant_was
found guilty. On July 15, 2009, the Honorable Edward W. Miller
sentg@ced‘théihpplicgnt to cbhcutrqnt-te:ms‘of tygnﬁyffive years for
trafficing cbcaing, fivefygaré for ppSsegsién efva Qeapon dnrigg the
éq qudssi@p of a violent crime, and time-served for possession of
marijuana, sécénd offense. Judge Miller also léﬁied a consecutive
sentence of»sii'mcnths‘for criminal contempt.

A notice of Appealvwas filgd at the South q;:ol;navCou:t of
Appeals, J. Falkner wilkes. Esquire, perfected_thé appgal. Thé ?éprt

of Appeals affirmed the Appeilént'sféonvictiéns and sentences, State

: v.QSullivan, Op. No. 2011;UP-446 (S.C.App. filed Octobér 11, 2011).

The Remittiur was sent on October 27, 2011,
On October 1, 2012, Appellant filed his first Application for
Post-Conviction Relief. The Respondent made its Return on May 2,

2013, An evidentiéry hearing was convened on Apiil'zz, 2014 at the

- Greenville County Courthouse. The Appellant was present and

rep:ésénted by J. Bradley Bennett, Esquire., Karen Ratigan, Esquire,_
of the South Carolina Offiée of the Atto:ney General representedlthe
Respondent. At the PCR hearing, Appellant proceeded solely upon the
issue of whether trial counsel had g conflict of interést in this
case, On the 13th day of August, 2014;‘the Hoqotable D. Garrison

Hill, Presiding dﬁdgg, Thirteenth Judicial Circuit, signed an Order

denying theApplicatioh,




ARGUMENT AND AUTHORITY

la Theprwetfcggrt~e::odgwhen~rnlin ~A »_Ilintmfg;Lgd

to- resqntwawpgiqanﬁacig~cascfthat~he»ismentitledmtomamnewnt:ial

whenwfactualfdeterminationmwasgmadqmwi;hontman@gvidentia;‘mheéztn &

The entirety of the Lower Court's ruling{is based upon the
premise that Appellant could not, and did not, make a 25&22 Facie
showing of any constitutional violation. However, such inqniry
was erroneously limited to review of the procedural bars of (1)
statute of limitations and (2) successiveness of the application,

The South Carolina Supreme Court has made it clgnt that such inquiry
is not based upon procedural bars, but the inquiry first extends into
the question of whether the application is with metit:

“"The record reflects that the return to the
appellant's application for post-conviction relief
was filed some 11 months after the initial peti-
tion. No extension had been granted the State,
either by the applicant or the court. Section
17-606 of the Cumulative Supplement of the Code
requires that the State file its return within
30 days after the docketing of the application.
Appellant contends that he is entitled to relief
because the return was not timely filed. The
lower court held that no prejudice has been shown.
Havinguconcluded~that~thewappellant!s«applieation
was without merit, we agree the delay in filing
the return was not prejudicial and constituted
no basis for the relief sought. Herring-v.-State,
262 s.C. 597, 206 sS.E.2d 885, 886 (1974)(per
curiam). (Emphasis supplied). Followed in Kneece
v, State, 269 S.C. 177, 236 S.E.2d 746 (1977).

It appears the Lower Courthad forgotten that gnd Application
for Post-Conviction Relief pursuant to 17-27-10, et seq., IS A CIVIL

ACTION! South Carolina Rules of Civil Procedure, Rule 71.1, "Pose-

Conviction Relief Actions", paragraph (a) "procedure®, states, "The




procedure for post-conviction reliet ié p?ovidgd by the Uniform
ant-CQnViction Procedurg Act (Act), S.C. Code Ann.7§§i7—27+10 to

120 (1985).

ThegSQu;hgcarolinawRulesmofmcivilaPtqcedurgwshallmaj 1

touthegexﬁgntgthatmthe matemqotgigcoasistgntgvihhmthgmhct;“

(Emphasis supplied). Subsection (c) of same states, "Independent

Action: Ah épplication under the Act‘is an independent civil action.,"”

a. PrimamFac;emcase:

“Prima_chié" means being sufficient to establish a fact or

raise a presumption unless disproved or rebutted; ba§ed on what éeems
to be true on f;rs£ examination, even though 1t ﬁay_latér‘be provgd
to be‘qntrue - a ggggg;gggig'ihOWing. >”At first 51gh£; onifirst
appearanqe but #ubjectito furthet'e§idence or informatidn?. "ﬁThe
establishhen; of a legglly required rebuttable:ptgsumption."A'pat£Y's
produétion ofbenougb:evidence'td allow the fact-trier to infer the
fact at issue and rule in thg party's favor.“  BlécklgfLag;Diqtionéz“,
2019 (2019 Edition).

"A state court ruling thqt the petitioner failed:to allege a

pr;ma f‘??‘, case with respect»to his claims is a determination oh

the merits entitled to differential review. The’pleadings must be
construed liberally, and all weil ple& facts hustlbe presumed true."

Rules Civ, Proc., Rule 12(b)(6), Doewy.gB;shppmof;charleshon, 754

S.E.2d 494 (S.C. 2014).

"A Motion to Dismiss" for failure to state a cause of action
should not be granted if facts alleggd and inferences reasonable
deducible therefrom entitle the plaintiff to relief under any theory;

further, the cdmplaint [application] should not be dism;ssed metely



because the court doubts th¢ plaintiff will prevail in the action,"

Rules Civ. Proc., Rule 12(b)(6). Ber strom-v,. -Palmetto Health

Alliance, 358 S.C. 388, 596 S.E.2 ¢ 42 (1004), reh'g. denied (May
25, 2004),

In Mose v, State, 420 s.C. 500, 803 S.E.2¢ 718 (2017) the Court

stated:

“Summary dismissal of a PCR application
without a hearing is appropriate only when (1)
it is apparent on the face of the application
that there is no need for a hearing to develop
any facts and (2) the application is not entitled
to any relief." Citing Leamon-v,.-State, 363 S.C.
432, 434, 611 S.E.2 ¢ 49 , 495 005).

"When considering the State's motion for summary dsmissal of
an application, where no evidentiary hearing has been held, the PCR
judge must assume facts in light most favorable to the applicant,."”
Leamon, supra., 363 at 434, 611 S.E.2¢ at 495. "When reviewing the
propriety of a dismissal, an appellate court must review the facts
in the same fashion." I c

"In determining whether any triable issues of fact exist, the
circuit court must view the evidence and all reasonable inferences
that may be drawn from the evidence in the light most favorable to

the non-moving party." Manning. v, Quinn, 294 s.C. 383, 385, 365 S.E.2¢

24, 25 (1988). On appeal from an order granting summary ju gment,
the appellate court will review all ambiguities, conclusions, and
inferences arisingrin and from the evidence in a light most favorable
to the non-moving party below." Osborne-v. Agams, 346 S.C. 4, 7,
550- S.E.2d 319, 321 (2001).



“Where a defendant alléges, in.a sueéessibe;pest;éonéietien

relief (PCR) application, facts that would establish an exceptien

’to either the statute ef limitations er the prohibition against

successive PCR applications, and those facts are net conclusively»

refuted by the record before the PCR court, a guestion of fact is

raised "hieh-¢39;9§1¥Ab¢ ;esbluedjny a hearing," Rebe:tsbnsv.;state,‘

. 418 5.C. 505, 7985 §,E.2d 29 (2016), citing s.C. Code Ann.

§§17-27-45(R), 17-27-70(B), 17-27-90.

In the present.case, Sullivan presented two sets of facts which.

' would thViée egeeptipnsitéﬁbeth'the_statute"ofﬂlimitatiens and

the1prenibi€ien7against successive’petitibnsf{fif} aftef;disébVeted

wiretap law violations, and (2) the mental incompetence of his trial

iattorney..

Addressing the mental cempetency issue, there are due precess

issues regarding Appellant's trial counsel's representatien when

hewwas.suffering from-dementia. He suffered from this mental disease B

. prior to, during and after my trial and 2014 PGR hearing. Evexyone

involved in the PCR‘processp NY-atto:neyg themstateys,attsrhey.
the ?@kfjudgépjmysfenmet?trial ceunse;,iéye:yone,knew‘ab@utlthis
issue except for Appellant.

Appellant only recentlynlearned, frbm David Miehael Butress,
an inmate at Perry COrrectional Institution, that COunseler Daniel
Je Farneswerth, Jr., had represented him and during a Fedetal Habeas
Corpus evidentiary hearing it was a dispositive issue in Burress'
favor against the state.

As for theaiegal issues;reueivingiarpuhd<the}iliegal,uiretapping

vidlatipns,;theigfbeing learned of at'a;laterAtime'sheuid be ebVieus

‘and worthy of;eaenptiéns_ifom the,aferenentieneq.proeeduraj bars,




| Appellant dinecﬁs,the Couftfs attent;on_tonfhe"faotdthat one
of theﬁstatutornggounds.for relief under the Uniform Post-Conviction
:Procedure Aotlis when thete_ekisté?eﬁidence of méﬁer4a1_;é¢;§,,not
previously oresentednand,hea;dt.tnat;regu;:esfvaoation,of:t e
conviction and sentenoe,infthe interests of judgment, AIn,gzggg
v. State, 315 S.C. 385, 434 S.E.2d 266¢ (1993) the direuit_éoutt
ngnantedeposteconviction relief to Ciark on”the'basis.oflneu.y discov-
ered inpeaehment evidence. The Supreme court granted‘the,state'e
petition for a wr1t of certiorari to review the. decision. Tne Court
stated that to obtain a new trial based upon after dxscovered
/evidenoe, a,party must snow that_the ev;dence:w
_ (1) would probably change the result if a new trial was had;
(2) hasibeen disoovered_since:the trial;
{3) _could not have been discovered before trialj
S (4) is materiai;toighe-iseueuof”gnilt:o;tinnpoenoe;‘and,’
(5)  is not merely cumulative or impeaching.
The August_17, 2021 order by the Honotablejﬁudgetcravely
_denying Appellantfe:Motion fo:«Default'qudeent'and granting

Respondent's Rule 12(b) (6) Motion to Dismiss is devoid, completely

empty, of any factual determination pursuant to Glark»v.~state

supra., as to whether Appellant did or. did not make an adquate
showing of the five (5) factors‘enumerated abpve. The.faqtﬁal
determinatione, as:had been show, cannot be achieved without fitst
being reviewed during a hearing in. open court.

Insomuch as Appellant, in his application for post-conviction
r.el.iefv-< raised factual matters which may entitle him to a new trial

based upon“aftergdiscouered_eVidence;'and theﬁLowet.couut.hasfnot

madeTanyffaotual_detexnination_;ega:ding tﬁéselsbeéifio-natﬁefe




as required by this Supreme Court in Clark, supra., Appellant

suggests that perhaps this Court should declare the Lower Court
Order inadequate and then remand the case to the Lower Court for
a Clark-type evidentiary hearing to determine if Appellant is

entitled to a new trial based upon this after-discovered evidence.,

2. The _Lower Court abused-its.-Section-17-27-70(a),-statutory

discretion when.-it-belatedly. fixed - Respondent's .time to-res ond

to-the Application for Post-Conviction Relief -four (4). wmonths.-after

notice of default.-and-the Court.found-Respondent .pre ared.-to- answer

three (3) months sooner, and-when in light.-of . Respondent's-flagrant

disregard - -for the Rules of Civil Procedure-the -Court- falsely..

attributed the delay. to. "remote work - restrictions-initiated. due

to-the pandemic".

There is no dispute between the parties, nor even in the Order

denying Appellant's Motion for Default Judgment and granting the
Respondent's Motion to Dismiss pursuant to Rules Civ. Pro. 12(b)(6),
S.C. Code., that on March 19, 2020 Respondent was already in default
and Applicant/Appellant gave notice and Motion. (Order, pg. 4, pgh.
4). There is no dispute that Respondent's Motion to Dismiss was
prepared and signed April 22, 2020. (Order, pg. 5, fn. 1). There
is no dispute that Respondent did not appear until filing said Motion
on July 28, 2020. (Id.)

The Lower Court excused Respondent's default as excusable
because, "...Respondent's counsel originally completed the return
to the application on the date in April but was unable to serve
and file it until July due to the remote work restrictions initiated
during the pandemic." (Id.)

- 10 -




Appellant suggests Judge Gravely either doesn't read what he

is signing, or he does not mind appearing rediculous. It does not

take three (3) additional months to place a document in the envelopes

and mail them under pandemic work restrictions. This three (3)
month additional disregard is exemplary of the disregard Respondent
has for the Rules of Civil Procedure in their entirety. The judge's
signature exemplifies the judge's disregard for Appellant's rights.

Respondent did not request an extension of time within which
to file a response to the application, and Appellant did not grant
Respondent any extension. There is no provision made for circuit
court actions which alter or extend the time for filing as set out
in the Uniform Post-Conviction Procedure Act or the Rules Civ. Proc.
However, the Supreme Court of South Carolina‘'s "Operation of the
Appellate Courts During the Coronavirus Emergency", Appellate Case
No. 2020-000447, provides the best example of judicial generosity
to parties during this time:

(L)(1) Extensions-of Time. Both the Supreme
Court and Court of Appeals are aware thsat this
erisis will increase the need for extensions

to be granted. While this order remains in
effect, no filing fee will be required for a
motion for an extension. Further, since it

is important for lawyers and self-represented
litigants appearing before the Appellate Courts
to take actions to protect themselves and their
families, the due dates for all Appellate Court
filings due on or after the effective date of
this order are hereby extended for twenty (20)
days.

(L)(2) Forgiveness  of Procedural-Defaults Since
March 13,-2020. In the event a party to a case
or other matter pending before an Appellate
Court was required to take certain action on

or before March 13, 2020, but failed to do so,
that procedural default is hereby forgiven,

and the required action shall be taken within
twenty (20) days of the date of this order.

- 11 -



'While the above directive.is not diSpoeitive to this case,

AppellantIEites it as an exanp;e of whetuthis very Court has

deternined to be equitable under the pandémic difficulties. The

Respondet was to. have answered the . appllcation prior to March 33,
2020 and dia. not; therefore, this case fell within the "Fergiveness
of Procedural Default" category of cases. . Thus, under this inter-
pretatlen, even with the forgiveness (which, reminder, applied only
to appellate‘cases), 1t115 reesonqble to.conelude Resp@ndent was
again'in defanlt_Aprii 2,.2020.

Using.the above es}the stenderd of reaSoneb1Enese; there'should
be no forgiVeneSs,for Respondentfwhg'fei}editp pfépaxe a respense
for signature until April 22, 2020, and negligently (grossly, that
is) squandered 92 additionhlvdeYS'ﬁhere the only tésk to perform
was.éiaee'same in the mail (128 days after the example of April
2nd wnen-forgiveness in'appellate courts ended). .

" Section 17-27-70(a) grantsAthe circuit judge discretion to
set the time for answering'theAapplication. 'In this case,.there
was no request by Respondent to set the time, bnt.quﬁge-crevely
used this statute_to justify his excusing the default.

The South Carolina Court of Appeale has held, "This court cannet

Substitute its jndgnent for that of the trialijudge'and will not

disturb the trial court's deciSion‘absenteemeleargshowingeefeabuse'

' ofwdiscretien.".(Emphasis supplied). Riekeﬂv.mWeinreuch; 293 s.C.

372, 360 s.E.2d 535 (Ct. App. 1987); accord InwrewEstatemo£»Weeks,

329 s.C. 251, 259, 495 S.E.2d4 454, 459 (Ct.App. 1997). "This court

cannot substitute its judgment for that of the trialrjudge‘and_will

- 12 -




not disturb the.t;ial court's discretion absent a cleag showing

of abuse of diseretion,“ Ricks, 293 S.C. at 374, 360 S.E.2d at 536;

Ammendsmv,eﬂoed, 288 S.C. 278, 279, 341 S.E,Zd 816, 818 (Ct.App.;

1986).  In reviewing a trial judge's exercise of discretion, the
issue before an appellate court is not whether it believes good

vcause existed to set aside the entry of default, but whether the
trial couht?s,determination.is_supported by the evidence and not

controlled by an error or law. Rilgzimmb.wmille;, 350 s.c. 637,

640-41, 567 S.E.2d 527, 528 (Ct.App 2002).

South Carolina Rules of Civil Procedure provide: "For good
cause shown the eourt may set aside an entry of default.,.," Rule
55(c), SCRCP. Thus, under the rule, the standafd for granting relief

from an entry of default is "good cause"”. Wham.v.. Shearsen‘Lehman

Bros,, - Inc., 298 s.c. 462, 465, 381 s, E.2d 499, 501 (Ct.App. 1989),

and is more lenlent than the standerd for grenting relief f:em

default judgment under Rule 60(b), SCRCP. Rickswv.mWexnpaueh.m293

S.C. 372, 374, 360 S.E.2d 535, 536 (Ct.App. 1987) (citing H.

:Lightsey, J. Flanagan, seﬁthmcarelinamc;vil5proeedure,m82mtznd

'Ed.-1985).

Epublicmpelicymﬁavorsmthewdispositienmoﬁ»easeswLenftheirwmenits

ratherwthenmengteehniealities,‘“ (Emphasis supplied). Bage, -~LLC

v,wSoutheastern”Reeiin ~COy -0f -8 artanbu

-»—-Incy' 373 S Ce. 457' 470'

646 S.E. Zd 153, 160 (Ct App. .2007), citing Mictrenies,»lnc. v. .South

carollna Department oﬁ -Revenue, 345 s. C. 506, 511, 548 S.E. 2d 223,

226 (Ct.App. 2001), and‘celumpiampeels>wxne.~mv~~

59,.339 S.E.2d 524 (Ct.App. 1986). "Rule 55(c) should be'liberally

construed to promote justice and dispese'of eeSes oh_the merits,"
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Dixon v, Besco Eng'g.,, 320 S.C. 174, 178, 463 S.E.2d 636, 638

(Ct. App. 1995); Ricks, 293 S.C. at 374-75, 360 S.E.2d at 536; see

also Mann.v, -Walker, 285 S.C. 194, 328 S.E.2d 659 (Ct.App. 1985)

(holding under the earlier statutory provisions for default judgment
pursuant to section 15-27-130 of the 1976 Code of Laws of South
Carolina, the rules dealing with default are liberally construed

to see that justice is promoted and to strive for the disposition

of cases on their merits).

In deciding whether to set aside an entry of default, the factor
which should be considered are: (1) the timing of the motion for
relief; (2) whether the defendant has a meritous defense; and (3)
the degree of prejudice to the plaintiff if relief is granted.

Wham, 298 s.C. at 465, 381 S.E.2d at 501-502; weeks, -329-8.C.-at

255,

3. Whether the Lower Court's granting. Respondent's Motion

ta Dismiss, based exclusively upon.affirmative.defenses.which.were

waived. by Respondent-due. to their default, caused- Appellant the

necessary prejudice _requisite for. obtaining a judment by default?

Rule 55(e), South Carolina Rules of Civil Procedure, reads as

follows:

"No judgment by default shall be entered against
the State of South Carolina or an office or agency
thereof, against minors, incompetents, or parties
to a suit for divorce or annulment of marriage

or ageinst a party upon when service of summons
was made by publication, and who did not subseg-
uently make appearance in the action, or in any

in rem action, unless.-the claimant.establishes
his-claim-to relief by evidence.satisfactory

to the Court."
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This case is of first impression. The rule of proving one's
case to win judgment by &efault serves only to'prevent the non&éving.
from defending itself., This shifts the burden of proof from the
question of whether the_movant was prejudiced by the delay to
"whether the movant is prejudiced by the lower court's denial of
judgment by default."

This shift in the dispositive factors creates a state-created
liberty or property interest in the evidentiary hearing and/or the
opportunity to prove Appellant's case.

"The application of the appellant for post-
conviction relief was based entirely upon
his claim that he did not have the effective
assistance of counsel because of his rights
under the provisions of the Constitution of
the United States. The allegations set forth
a prima facie violation of the appellant's
constitutional rights, and raised a question
& fact which could only be determined in
the lower court by an evidentiary hearing."
Rogers.-v, State, 261 S.C. 288, 199 S.E.2d 761

In this case, the Lower court ignored ;he Respondent's blatant
disregard for the Uniform Post-Conviction cedures Act and the South
Carolina Rules of Civil Procedure, justifying months delay after the
Respondent's return to the application was completed and signed,
allowed Respondent to proceed upon waived affirmative defenses, and
dismissed.the application by a ruling based exclusively upon those
waived affirmaﬁive defenses. [Applicant acknowledges the Lower
Court's right to employ these affirmative defenses Sua sponte, but
this court rules upon Respondent's defaulted and waivegd pleadings,}

“"An affirmative defense is waived if not pled.” RIM-Associates

v.wﬁlaekwell,ABSQ S.C. 170, 182, 597 S.E.2d 152, 159 (Ct,App, 2004);
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Howard v. S.C. Dept. of Highway, 343 S.C. 149, 152, 538 S.E.2d

291, 294 (Ct.App. 2000).
"A party can waive a statute of limitations defense." McLenden

V. -S.C. Dept. of Highways Pub. Transp., 313 S.C. 525, 525-26, 443

S.E.2d 539, 540 (1994). "Waiver of [statute of] limitations may be
shown by words or conduct. Thus, waiver may result from ... failure

to claim the defense, or-by-any action.-or-inaction manifestly

inconsistent with an intent to insist on the statute[i.e., blatant

default]”, Merde«v..Conway»Hosp., Inc., 304 s.C. 313, 315, 404 S.E.2d

33, 34 (1991) (emphasis supplied) (citing 54 C.J.S. Limitation of
Actions §22 (1987).

"[A) defendant may be estopped from claiming the statute of
limitations as a defense if the delay that otherwise would give
operation to the statute had been induced by the defendant's conduct".

Black v. Lexington Sch,..Dist. No.. 2, 327 S.C. 55, 61, 488 S.E.2d 327,

330 (1997).

"The issue of whether a defendant is estopped from claiming the
statute of limitations is a question of fact to be determined by the
judge, and summary judgment is appropriate only where there is no
evidence of conduct on the [Respondent's] part warranting estoppel.”

I1d., at 61, 62 n.1, .488 S.E.2d at-330, 331-n.1.

In summary, Appellant's state-created liberty or property
interest in having his case decided upon the merits as created by
Rule 55, SCRCivP, was unconstitutionally denied him due to the Lower
Court's relying upon affirmative defenses which were waived by the
Respondent. Appellant is entitled to an evidentiary hearing and a

judgment based upon the merits of his case.
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CONCLUSTION

WHEREFORE, Appellant requests this Court to declare his rights
in his favor and against Respondent and remand this case to the
Court of Common Pleas for an evidentiary hearing in a manner
consistent with this Order, and that this Court grant any such and
further relief as may be deemed appropriate and equitably just.

RESPECTFULLY SUBMITTED:

ivan, Pro Se
2= ectional Institution
430 Oaklawn Road
Pelzer, SC 29669

Dated:[!‘zaatAZI.”“

- 17 -



