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_ ).

This matter comes before the Court by way of an application for post-conviction relief
(PCR)ﬁled Fuly 8; 2014. ‘The Respondent miade its retiurn on January 13, 2015. An.evidentiary
hearing was+held an.October 21, 2015 at the Greénville County Cowtthouse. The Applicant was
present and represented by R. Mills Asiail, Jr., Esquite. Karen C. Ratigan, Esquire of the South

Cérolina Difice. Qf t‘he Ammey Gene[al rgp[esen[ed the Res-pondent.

| The Applicant testified on his own behalf af the PCR hearing. Also testifying were Terry

Stephens and:one of the Applicant’s trial attorneys, Andrew Johnston, Esquire. The Coutt had
before it the trial transeript, the Greenville County Clerk. of Court records, the South Carolina

i'of Corrections records, the PCR application and subsequent amendment, the Tetin,

#nd the appellate records.

FROCEDURAL HISTORY

The Applicant is confined in the South Carolina Department. of Corrections ‘pursuant to

at the. Noveriber 2009 tefm of the. GreenvﬂleCounty Grand Jury for first-degree burglary {2009-

! The-Applicant’s second wial attorney, Gerald Wilson, Esqu‘ire, was also present but did not testify.

| . pti

- ‘orders of commitment fmm the Greenville County C;érk of Court. The Applicant was: indicted



GS5-23-9403), assault and battery with:intent to’ kill (ABWIK) (2009-GS-23-9404, count 1),
.+ possession: of a .weapon: during*commission of 4 ‘violént-crime (2009LGS-2349404, count 2),
- possession of a pistol by a person convicted of a violent crime (2009-GSL23-9405) and at the
September 2011 term for assault with intent- to Kill (AWIK) (2011-GS-23—7263) He was
represented by Andrew Johnston, Esquire and Gerald Wilson, Esql.ure ‘

After the State called the case to mal, the Apphcant was found guilty. On May 17, 2012,
| the Honorable Edward W, M111er sentenced the Apph::ant to _goncurrent terms of. life
imprisonment without parole for ﬁrst-degree burglary; life imprisonment without parole for
ABWIK,? 5. years for possession of a pistol by a person convicted of a violent crime, and 10
years for AWIK. - - ‘

A notice of appeal was filed at the South Caroltna'Coun of Appeals. The Applicant’s
motion to relieve LaNelle C. DuRanit; - Esqmre of the Soulh Carolma Commission on Indigent
Defense, Dmsxon of Appellate Defense was demed by order filed February 15, 2013. The
Appheant mdxcated he w1shed to w1thdraw and the Court of Appeals ﬁled an order on June 28,
2013 dJsmlssmg the appeal The remxtutur was sent on July 24,2013.

The Applicant filed a pro se monon for a new trial based on after-discovered evidence
pursuant to Rule 29(b), SCRCnmP on July 23 2013 By order filed December 9, 2013, the
Honorable Letitia H. Verdm demed the motion.” On December 31 2013 Iudge Verdin filed an
order denymg the Apphcant ’s motxe; /to.’recons1der The Appheant filed a notice of appeal at the

South Carolina Court of Appea.ls After the Apphcant indicated his desire to withdraw, the Court

of Appeals dismissed the matter on June 23, 2014 The remlmtur was sent on July 9, 2014.

? The Applicant was not'senténced ofi the x possession of a weapon dunng commxsslon | of a violent crime
conviction because he received the life imprisonment without parole sentence.
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. ALLEGATIONS ot e
In hls PCR apphcatlon. the Applicant alleges he.is being;held in custody unlawfully:for

the followmg reasons: .

1. . Ineffective assistance of trial counsel.
2. ' Due process violation.

3. Confrontation clause. violation... .

4. Newly discovered evidence.

In a pro se “Amended Apphcanon to Apphcants P C R. Apphcau ﬁleq August 12,
2014 the Applicant made the 'fohosi}mg allegauona -

1. Ineffective assmtance of t.nal counsel
a. Failed to investigate facts of the crime and the crime scene and
failed to preset an adequate defense based on the facts.
b. “{D]amaging opening arguments . . . lied to the jury and bolstered

the States case.”

c. Failed to impeach victim’s testimony and credibility with victim’s
medical records. _

d -Failed to employ a forensic psychologist to impeach: identification”
testimony by the victim.

e. . Failed to cross-examine the.State’s DNA expert .Gibson -“on the - -
blood test on the section of the law, and the processmg of a hair w/

.. . possibleroot.” . _

f. Failed to effectively cross-examine the Sta:.e s DNA expert Hefney
“in testing the hair w/ possible root.” =

g Failed to cross-examine or impeach forensms witnesses about

processing and preserving evidence.

h. Failed to move to suppress “section of the wall evidence” due to
failure to follow chain of custody procedures.

i Failed to object to “false testimony regarding evidence by the
victim referencmg blood on a bullet:in the wall.”

j “Repetitive inquires of ‘false evidence’ in reference to blood of
Applicant that does not exist.” . . A

k. Failed to request a curative instruction “to dxsregard t&stxmony of
false evidence regarding blood of the Applicant.”

L Failed to request a jury charge that jurors are not to accept opening
and closing arguments by attorneys as evidence.

m. Failed to impeach victim’s contradictory statements with evidence
seized by police.

n. Failed to obJect to prejudlcml remarks by the. prosecutor in closmg
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- . impacted by medical trauma.? v 5o < . ; -
Failed to move to suppress “all testimony in reference to blood
-...belonging to the Applicant.” .~ . .. Lo S
- Failed to object to prosecutor’s comments on the Applicant’s
v @ssertion of the right to remain silent. - R "
bject to hearsay evidence from Rikki Edwards.

F- I -

o

Failed to o
s. Failed,-tov,igc;ludq the Applicant in the investigation in developing
the facts and preparing the case. ‘
t Failed to object when the Applicant was not properly served notice
of intent to seek life imprisonment without parole.
2 Due process violation: .. e e e et e

B M osecutor - knowirigly’ -solicited” and failsd™ to correct false
- ... . Statements and evidence, - .- .. - -
b. Prosecutor obtained a conviction through misinformation and
failing to produce all material evidence at trial.
c. Prosecutor made prejudicial comments during closing argument. _
d. Forensics experts failed to properly process evidence and maintain
" a proper chain of custody. :
e.  Trial judge failed to give a jury charge that jurors are not to accept
~ opening and closing arguments by attorneys as evidence.
- £ _Trial judge, interjected . himself into’ the process during a proffer
‘ hearing by telling the prosecutor what questions to ask and telling
-+ the detective how to answer those questions.: -+~ < -,.. - .
8 Jury was exposed to extrinsic evidence,
h.  Prosecutor intended to seek a life sentence if the Applicant did not -
o ¢ a plea bargain solely to punish him for exercising his right to a
o jurywial o |
i Witness Rikki Danielle Edwards was not at the trial.
i Trial court admitted testimonial hearsay statements of Rikki
Danielle Edwards (who was not at trial). A
k. State failed to. properly serve notice of intent to seek life
imprisonment without parole upon the Applicant.
3. . Confrontation clause Yviolation; o S .
a. Trial court admitted “testimonial hearsay evidence made by Rikki - v
‘ Danielle Edwards:” -~ - .. . R T
4. Newly discovered evidence:
a. “Mr. Terry Stephens (eye witness) states he was at the crime scene and
gave a swom affidavit . . . and has agreed to testify at the hearing.”

.~

<y .

FINDINGS OF FACT AND CONCLUSIONS OF LAW

: This Court has had tﬁé opportumty to review tﬁe récdrd in its entirety and has heard the

4
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testimony - and arguments presented ‘at- the' PCR heanng ’I‘hrs Court has further had the

opportumty to observe each w1tness who testrﬁed at the: hearm “and’ to closely pass upon their
credibility. This Court has werghed the teeumony accordlngly";. Set forth below are relevant
findings of fact and oonclusrons of law as requrred by S C Code Ann. § 17-27-80 (2003).
Ineﬁ'ectrve Assnstance of ‘Counsel
The Apph@ant alleges he recewed meffectrye assrstance of counsel. In a PCR action,
. sl e i OOt Ty
“[tlhe burden of proof is onhrhe ;pphcmt to prove hrs allegatrons by a preponderance of the
evidence.” Frasier v. State, 351 S. C 385, 389 570 S E 2d 172 174 (2002).

For an apphwnt to be granted‘PCR‘as a resulr'of me_ffectrve assrstance of counsel, he
must show both: (1) that his counsel faﬂed to render reasonably effectrve assistance under
prevailing professronal norms, and (2) thar he was prejudxced by his counsel’s ineffective
performance. . S&M 466 US 668 104 S Ct_ 2052 (1984); Porter v.
State, 368 S.C. 378, 383 629 S.E2d 353 356 (2006) In order to prove pre_]udlce, an applicant
must show “there is a reasonable probabrhty that. but for counsel’s ‘unprofessional errors, the
result of the proceeding would have been dlfferent. Cherry v. State, 300 S.C. 115, 117-18, 386
S.E.2d 624, 625 (1989). “A reasonable probability 1s a nrobability sufficient to undermine
confidence in the outcome of trial.” Johnson V. State 325 S C 182 186, 480 S.E.2d 733, 735

R F

(1997) (cmng tnckland A Was__hggto_n, 466 U. S 668, 104 S. Ct 2052)

B.
The Applicant stated trial counsel had his case for_. 2.5 years but that he never reviewed
the pictures and evidence. The Applicant stated he told tnal eonnsel he was not at the victim’s
house on the day‘ in question but that he had been shor ncoidentally when he was there 5-6 days

S
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., . before. The Applicant stated he had ‘witnesses'and- photographs t ‘demionstrate he was injured
. ::before the-day in question:: The*Apphbam: acknOWIedged trial’ counisel argued an alibi defense at
trial. ‘The Applicant also acknowledged:tissite-and:hair fromthe scéns was matchod 1 him but
argued thereswas1io blood evidence linking him to the scene and that trial counsel should have
' .:;::bmﬁ@KM&'ﬂﬂle*jﬁFy%’& attentiéni;” The-Applicant’ argued tial coutisel should have attacked the
hair-evidence-under-the: exclus:onary ‘Tule. The Applicant stated trial counsel failed to argue
... Rikki Edwards’ .@Qmony_shouldasnot-have':beenwallowed‘a’t ‘il ‘becaiise-it was hearsay ‘and a
. violation of the confroftation clause. -The Applicant argued he' was never served with notice of
the State’s intention to seek a sentence of life imprisonment without parole (LWOP). The
Applicant argued the State’s reply‘%imess’ — Deborah Martinez — was not part of the jury voir
dire. The Applicant argued trial counsel should have attacked the victim’s credibiliy.
- ...Andrew Johnston: (hereinafter: “trial coﬁﬁsél”)'» ‘was the Applicant’s lead counsel. Trial
. counse] testified he’ and Gerald ‘Wilsori ‘haiidled the Applicant’s caseTnal counsel testified he
. filed discovery motions, received full discovery; and réviewed it with both ‘Wilson and ‘the
Applicant. Trial counsel testified he read ali of the documents aloud to the Applicant and
~ showed him all of the photographs. Trial counsel testified they also reviewed the ’chai-gw, the
elements of the charges, and the sentence ranges for the charges. Trial counsel testified they also

_reviewed the forensic reports. Trial <ounsel explained the State’s ‘evidence was: " the victim’s

_..identification of the Applicant, the forerisic évidénice ofi the’ Wall of the victim’s home, the Jacket‘ o

of the bullet on the victim’s: floor, and the projectile under ihe victim’s sink. Trial counsel
testified some of the genetic material at the scene matched the Applicant. Trial counsel testified

. the defense theory was.that the genetic material was from the Applicant’s accidental shobtin'g at
- the victim’s house the week prior and. that the Applicait had an‘alibi, Trial counsel {esiified e

-6
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was served with the notice of the State’s intent to.seck a sentence: of LWOP and that the
Applicant knew this was an LWOP:trial. - Trial counsel. said the State called a witness in reply
(Martinez) in order to discredit testimony from the Applicant’s girlfriend. .~ -

This Court finds the Applicant failed:to:meet-his burden of provingtrial-counsel should

ir-evidence: -While the Applicant arguéd the blood ‘evidence

was=Rot-2 od=and-the: type-and-location- of the ‘hair “eviderice $hould have ‘been
challenged;this “Court ‘doés not-find-these. arguments. persuasive.. The:SLED expeit "_A,h"\iri-i:'ﬁ%s

testified-a-swab-of tissue-fromithe Viétim’s kitchen floor and a hair taken from the victim’s wall

both métthed th?‘Apphcant. (Trial transcript, p.264; pp.267-68). ‘Trial counsel’s defense theory -

was that this genetic material was from a prior accidental shooting: (of the Applicant) at the
~victim’s house and that he ‘had_.;an.ah'bi* for the time the. victim-was. shot.. In presenting this
~ defense at trial, this Court finds trial counsel properly. questioned thé State’s expert witnesses and
then argued to the jury in closing argument that the State’s forensic evidence was not dispositive.
. The Applicant has failed to prove trial counsel were deficient. See Butler v. State, 286 S.C. 441,
442, 334 SEE.2d 813, 814 (1985) (finding in a post-conviction relief proceeding, the applicant
bears the burden of proving the allegations in théir application).

(This Court finds the Applicant failed to meet his burden of proving trial counsel should
have objected to testimonial statements from‘a non-testifying withess <. Rikki Edwards. This
Court notes several witnesses mentioned Edwards at trial (and statements she had made). These
statements, however, were clearly allowable as exceptions to the hearsay rule. See Rule 803(1),
SCRE (defining present sense impression as “a statement describing or explaining an event or

_ mndiﬁon made while the declarant was perceiving the event or condition, or immediately

i 7
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thereafter”), Rule 803(2), SCRE (deﬁmng excited utterance as'“a. statement relatmg toa startlmg

' event or oondmon made while the, declarant" ‘was, under; the stress of excitement eaused by the

event or condition”). As such, trial counsel were not deficient'in not making an objection.

This Court finds the Applicant failed to meet his burden of proving trial counsel should

have argued that he Was never served with the. LWOP.notice. : Initially; this Court doés not find

credible the Agplicant’s assertion that he was not served with the LWOP notice. When the

asslstant sohc1tor notedat sentencmg that. he had been: served on.May 23, 2011, the Applicant

pTEITI

' dld not ob_]ect. (Tnal transcript,. p. 722) Trial counsel also confirmed he had been served wnh

the LWOP notice and stated he had‘no recollectxon of the Applicant saying that he had not been

» served. Regardless this Court finds credible trial counsel’ s testimony that the Applicant knew
thetnalmhlscasewouldbeanLWOPmal |

This Court finds the Applicant failed to meet his burden of proving trial counsel should -
have challenged Deborah Martin_ez being,called as a State’s reply witness. Martinez was called

1n order to rebut test:mony from ‘'defense -witness (and .the Applicant’s. girlfriend) Shannon

Lawter While Martinez was not listed as a Potential witness during the jury voir dire, the
Applicant has failed to demonstrate he suffered any resulting prejudice. Trial counsel did not
testlfy he was ill prepared for this witness. Further, the Appheant failed to present any evidence

from either Martmez ora Juror that Martinez was known to any members of the Jury.  See Butler

PRIV

Thxs Court ﬁnds the Appheant failed.to meet his burden of proving trial counsel should
have better challenged the victim’s credibility. This Court has reviewed the trial transcript and

fmds the vu:nm was thoroughly cross-exammed about his account of the shooting. ‘This Court

also notes the victim was meeached with. (details from his first statement. {Trial transcnpt,

3



. PP-106-07).. This Court finds;the Applicant hafailed toxdenufyanaltematelmeofquwuomng
| that would have been more successful-in attacking the<Victitn'y cfediblhty See ‘Butler v. State

286 S.C. at442, 334 S.E.2d at 814 er e e e af T s
ot D e e et Ed e
.. -Accordingly, this; Court finds:the"Applicarii‘has failéd (o piove the first prong of the

Strickland test — that trial .counsel failed to render: reaéohaibly e:ﬁ"ective'- assxstanoe un;ler

.....

‘—'G‘l,ﬂ-"" )

that trial counsel committed either €mors.or omiissions i their 1 repmentauon of the Apphcant
This Court also finds the Applicant has failed to prove the second prong of Strickland ~ that he

.was prejudwed by trial counsels’ performance.: This‘Couit’ concludes the Apphmnt has not met

his burden of proving counsel failed to render reasonably effective assistance. See Frasler V.

State, 351 5.C. at 389, ST0SE2dat 174, & 1 LS |
-, Newly-Discovéred Evidence™™ "~ "
.. The . Applicant argued -trial counsel should havé calied ‘Tery Stepheﬁs as a defense

‘witness at trial. - _ .

 Terry Stephens stated he used to work with-the Applicant arid had also beenmmrcerated
with him at one time. Stephens stated he was at the victim’s house and saw the victisi come
- outside and shoot three times. - Stephens admitted he did Aot know thie date of this ocquﬁencé.
Stephens also admitted he did niot see who shot the Vicki." Stephéhs stated the Ap;;hcant had a
bandage on his arm on his birthday (which was the same day as the Applicant’s birthday).
Stephens stated he did not tell either police o trial counsel about the shooting incident. Stephens
stated the Applicant had wanted him to testify that he had a bandaged arm on his blrthday but
that he did not want to testify at the trial and risk a parole violation:” ~ " A |

RG] W
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BRS ;I‘nal counsel testifiéd e spoke tc’ Stephens ‘before” mal andthat hLe could have been used

0 4.“; 73

as an alibi witness excépt-he had"a it olfafezioi'd,’ &% he did not call hxm at tnal. Tnal counsel
testified Stephens had not indicated pnor to tnal that he was present ata shootmg mctdent at the
- victiin’s-house: + Trial ‘Goutisel testified he had not heard thJs story untﬂ after the Apphcant s tnal

- This: Court notec that} for‘an apphcant to be granted post—convtctnon tehef based on:

.newly-discovered ewdence he must show the alleged ev1dence

2 €1):Is; such:as: would: probably change “the result i ?i ! iial was had, (2) Has
" been discovered since the trial; (3). Could not by ;the exercise .of. due .diligence ..:
have beeri - discovered before the” trial: (4) Ts "matérial to the issue of guilt or
innocence; and, (5) Is not merely cumnulative or impeaching.
yd;en V. Stat_e,, 278 S. C 610, 611 12, 299 S.E.2d 854 855 (1983) (citation omitted) (emphasis
added) 'I'hxs Coutt ﬁnds the Appheant has fa.ded to prove. any of the five elements necessary to -

| substanuate a clalm of newly-dxscovered ev1denee ThlS Court also finds. this claim is barred by -

res M as the issue of Stephens alleged thnessmg of:a. shootmg at the victim’s house was

the subject of the Apphcant s unsuccessful Rule 29(b), SCRCP motlon. :See Bell vi'Bennett, 307

S.C. 286, 414843 2d 78ﬂCt—Apr1992) (ﬁndmg res judicata prohibits subsequent actions by

the same parties on the same msues), see also F oran V. USM Cas Ins Co 311 S.C. 189, 190-
91, 427 S.E.2d 918, 919 (Ct. App 1993) (holdmg a final Judgment on the ments ina pnor action
bars subsequent conslderauon of those issues m anew actxon) :As such, the Applicant has failed

-L|>“

to meet his burden of proving the ex1stence of newly-dlscovered evidence. See Frasier v. State

3518.C. at 389, 570 S.E. 2d=at 174

All Other tions

As to any and all allegatxons l:hat weré raxsed in the application or at the hearmg in this

matter and not specifically addressed in this Order, this Court. finds' the: App_l_xeam; falledlto

10




prescnt any testxmony, argument, or, evtdence At the hearing -:regarding : such+ allegations.

h Accordmgly. thls Court finds the Appheant has abandoned any such allegations.. ; !iir s i

o CONCLUSION BN TE LV PAE SR A
“ Based on all the foregomg, thls Court ﬁnds and concludes. the: "Applicant: has. not
. estabhshed any consuttmona] vxolauons or depnvauons before or.during his trial and: ‘sentencing 3
pro&dmgs. Counsel were not deficient and the Applicant was not prejudiced by -counsels’
representauon. Further, the Appheant has falled fo meet his; burden of provmg the ex1stence of
newly—dlseovered evxdence ‘I‘herefore thls PCR nnpllcnnnn must be demed and dlsmlssed with
prejudice. | o
This Court advises the Applicant that he must file 2 notice of intent to appeal within thirty -
* (30).days from the receipt of this Order if he wants to secure appropnate appellate review. Hls
- attention is also directed to Rules 203, 206, and 243 of the Sotith Carolina Appellate Court Rules IR
for the appropriate procedures to'follow aftér notics of intent to appeal has been nmely ﬁled. .
IT IS THEREFORE ORDERED: o

1. That the application for post-convxcuou rehef be demed and
dlsmlssedw;thprejudlce and e

2. That the Apphcant be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this 20% dayof D'&: {‘-",2015

£

Ry by

Perry H. Gravely
Presiding Judge
Thirteenth Judicial Circuit
@ e l"""&/e » South Carolina.
u P_ECMEVED

DEC 10 2091

S.C. SUPREME COURT




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ; ~3007-CP-231322 )
) Qa;ﬁ’CFZ?>O5ééL
RONNIE C. SWOFFORD, )
S.C.D.C. No. 218281, ) LT T
) ORDER GRANTING ~ S3iZfn
Applicant, ) AUSTIN V, STATE Desdy B
V. ) BELATED PCR APPEAL::s1
) Pl W
State of South Carolina, ) o
Respondent. ) SEIE hy
vJ

This matter comes before the Court by way of an application for post-conviction relief
(PCR) filed November 6, 2018. An evidentiary hearing into the mattcr was convened on
~ November 8, 2021, via CISCO WEBEX virtual platform in the Thirtecnm Judicial Circuit. The
Applicant was present via vvideo and telephonic audio and was represcnted by Susannah C. Ross,
Esqui.re. Assistant Attorney General Taylor Z. Smith represcnted the Respondent.
PROCEDURAL HISTORY

The Applicant is presently confined in Tyger River Correctional Institution of the South

Carolina Department of Corrections pursuant to orders of commitment from the Greenville

County Clerk of Court. The Applicant was indicted at the November 2009 term of the Greenville
County Grand Jury for first-degree burglary (2009-GS-23-9403), assault and battery with intent
to kill (2009-GS-23-9404 count 1), possession of a weapon during the commission of a violent
crime (2009-GS-23-9404 count 2), and possession of a pistol by a person convicted of a violent
crime (2009-GS-23-9405). In its September 2011 term, the Applicant was indicted for assault
with intent to kill (2011-GS-23-7263). Andrew Johnson, Esquire, and Gerald Wilson, Esquire,
represented the Applicant on the charges. After Assistant Solicitor Kris Ilodge called the case to

trial before the HHonorable Edward W. Miller, the Applicant was found guilty as indicted and

1

/3



B |

sentenced-to concuirrent tems of life-withott* parole for burglary first degree and assauit and

battery ‘with-iritent ta kill, five years for possession of-a pistol'by a person convicted of a violent
crime, and ten years for assault with intént to kill. Due to the life sentence for count one, the

judge did not sentence the Applicant for possession of a weapon during the commission of a

violent crime (2009-GS-23-9404 couiit 2y, = vt P

A timely noticc of appeal was filed on the Applicant’s behalf at the South Carolina Court

‘of -Appeals; The appeal:was disniissed abtheApplicant's request after his:motion to' relieve

FaNelle-DuRarit, Esquize, of the’ South Carolina Office of Appellatc Defense was denied. The

Applicant then filed a pro se motion for a new trial which was subsequently dismissed as was the
appeal of its dismissal. The Remittitur was issucs July 9, 2014.

The Applicant filed a PCR application on July 8, 2014 (2014-CP-23-3767). An
evidentiary hcafing was ‘tonvenedon October 21, 2015 at'the Greenville County Courthouse
before the Honorable Perry H. Gravely. Mills- Ariail,- Esquirc represented the Applicant and
Assistant Attorney General Karen Ratigan represented the State. The PCR court denied relief on
December 30, 2015, by Order filed January 7, 2016. The Applicant filed an untimely Applicant's
Motion for Reconsideration on- February 2, 2016, which Judge Gravely denied February 18,

2016. The Applicant then filed a notice of dppeal which was dismissed for being untimely by

Swofford v. State, Supreme Court Order filed September 27,2018 - . ..

H

- ALLEGATIONS *

""In his current PCR application:' the Applicant alleges he is being held in custody
unlawfully for the following reasons: " -
1. Ineffective assistance of PCR coursel for failure to timely file an appeal from the’
" Order filed on-Jamiary'7, 2016, denying post-conviction relief. -

2



iz 0020 L Applicant-furtheri requests to,argueissues. as to. the.chain. of custody. of, DNA
-+ . evidence -as: outlinedsin. his- Motion-fer-Reconsideration so that that. may. be
adequately preserved for the appellate record.:. .. « -eizep oy

o . ARGUMENT AND TESTIMONY PRESENTED .. ;ro: 25 5.

An evidentiary hearing for the Applicant's currcnp.-RCR:fapplicationEwa's convened..on
November 8, 2021, via CISCO WEBEX virtual -platform in;the T hirteenth Judicial Circuit. At
the:outset of the. hearing; the:State moved:tosexclude festimony by.Altoney John Reckenbeil
regarding problems with: chain. of custody-regarding fungible; DNA-evidence:that was; presented

in the Applicant's trial. Respondent said the testimony amounted to hybrid representation, and

was improper expert opinion testimony under Green v. State:.Green v. State, 351 S.C. 184, 198,

569 S.E.2d 318 (2002). The Applicant argued that Mr. Reckenbeil had been retained to review

:the. transcript.and discovery in the.case and his testimony. would.clarify issues that the. Applicant
‘had brought up-in his first PCR: but may ‘not-hayebeen properly preserved in the record due to

the untimely. filing-of the Applicant's Motion for-Reconsideration. = ;... ... -

>+ .. Citing ‘Austin_v. :State .and;Aice.vv.\S_tatc;,- Respondent; argued -that all issues -beyond

whether the Applicant's appeal rights were violated were. successive and procedurally barred

because they could have been raised at the first PCR. Austin v. State, 305 S.C. 453, 409. SE2d
392 (1991); Aice v. State, 302 S.C. 448, 409 SE2d 392.(1991). Respondent further argued that

since the issues were not newly discovered evidence they were inadmissible. The Applicant

stated that this issue was not "successive" because there was sufficient reason to consider the

testimony since was not raised properly in the original PCR due to the untimcly filing of the
Applicant's Motion for Reconsideration. Aice,.302 S.C. at 450,.409 SE2d at 394. The Applicant
argued further that the testimony should be allowed: because. the. Applicant has the burden to
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show a meritorious issud“arid thould beglventheopportumty to fully preserve the issic tﬁét was
improperly raiséd by origitial FCR colifdel. =

The State's midtion to ckclude Mr. Reckenbeil's testimony was granted and the
Applicant’s‘objection was noted. The Applicant then proffered Mr. Reckenbeil's testimony that
he had reviewed the Applicant's trial transcript and discovery materials and found irreguldritics
with chain 6fcustody and the trial presentation of DNA evidence. Hlc said he prepared
Stippoitiv excerpts and thése miatcriald were thade & court's extiibit for putposes of the pioffer
over the Staté's é)'bjéilﬁigl\l: The Apphcantthen procceded on the alfégalion of incffective
assistance of PCR counsel for failing to perfect a notice of appeal from the Applicant’s first PCR
action.

The Applicant, Ronnie Swofford testified that he made it clear to his PCR counsel, Mills
Ariail," that he wanted to appeal in the everit of the denial of his first PCR. He said that prior to
his Hearing he prepared a docurhent for PCR counsel outlining the allegations and exhibits he
wanted to be made part of Ath'e record. He said hc 'amehded that document into a SCRCP 59(e)
motion with cxhibits and submitted it to PCR counsel to assure the preservation of all his PCR
allegations for appellate review. The exhibits included property and evidence and SLED lab
reports regarding a secﬁon of wall from’ the ki:tc}‘aen' which was analyzed with no blood indicated.
Excerpts of the trial transcript included pages wheére'the Solicitor in opening statenent argued
that thé Applicant's DNA at the scene vas from :;'slsr%i{ter on the kitchen wall. Tl."viatl‘ tré:uiz‘sc';x;ipt p.
42,1.7: It included pages in State's closing argument reférencing State's Exhibit 39, 4 photograph
of the kitchen wall and arguirig thﬁf it showed fresh body tissue and blood after Investigator
Christopher Miller testified as an c}(pert'rebuttal witness thgt State's Exhibit 39 was a photograph
sh‘owinAg.a 1561"ti0n of the kitcileh'wali \é?ith fresh blood splatters. Trial Transcript p. 685, 1. 4-16.
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%P 93051 The Applicant testified that these referonoes o fiesh blood and pthers ., .
throughout the trial undermined his tlefcnsc.n He said ﬂlatl}f:llaﬁte§t;ﬁcd ‘ip his first P(ER,thatthe _
DNA evidenee agamsthlm was not blpqd_ and _v's(‘ou‘h‘ii:h:a\{.e“ll:;e"je'r}~ madxmssxt;lc had it been.
challenged bymsuﬂ“my He said he was concerned the issye was not adequately ...
ad@gegsed in his first P(_lR's,.Q.xjder' of Di5@1§ﬂ1 Orderp’i e e
. Mills Ariai_lntestilfjlec_l ttlat he;epi:ese’nt‘eti the Apphcant 'a‘tv his first PCR and did file a
A Mouon for Recousxderanon W1th thc Apphcant S 59(0) attachgq as a supporting brief, He did. 0ot
recall what happened w1th the ﬁlmg of the notlce of appcal but knew 11 was dlsmlssed tor not.
being timely. The Respondent conceded tt}ztt the Applicant hgq:thuc.stcd;but was denied.an | ..
opportunity to seek appellate revicvt due to the circumstances in this case.

_ EINDINGS OF FACT AND CONCLUSIONS OF LAW,

' This Court ﬁnds that thc Applicant’s allcgation that he is entitled 1o a belated appcal due

to his pI'lOI' PCR attomey ] fmlure to perfect an appeal on, hLS bchalf is not procedural]y barred-

and i is mentonous Where a post-conv:cuon rehef Judgc determmes the apphcant did not frec]y ,

and voluntanly wawe hlS appellate nghts the apphcant may, petltlon the South Carolina Supreme

Court for review of post-conviction rclief issues pursuant to Austin v. State, 305 S.C,_f453, 409

S.E2d 395 (1991).' See also King v. State, 308 S.C. 348, 417 SF2d 868 (1992).
. This \Céourt:fggﬂleg finds ﬂ}?éppli%{lt,.did Jot _[m@oyygipgly and voluntarily waive his right

to appellate review and this thérefore entitled to a _be.,lat?gl review of the denial of his 'ﬁr_sth(;‘R

application. Sce Whitehead v. State, 352 8.C. 215,574 S.E.2d 200 (2002). The Applicant never

received a full “bite at the apple” because he expressed his desire to scek review of the denial of

! Ev'en \i\}hcre the post;cdnwc\;tlbnlreltef Judge “r‘n‘ékles‘-ihis fi ndmg,hemay ﬂét 'gr'ztnt rcllef on this basis.
Instead, the Applicant must petition 1 the Supreme. Court, for-a belated review. Davis.v. State, 288 S.C.
290,342 S.E.2d 60 (1986);
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his PCR application pursuant to his state law rights set fourth in S.C. Code Ann. Sec. 17-27-100
and his éppéal was never perfected. The Applicant’s denial of an appeal can be remedied by a

petition for belated review by his current PCR attornevy pursuant to Austin v. State. See id.

CONCLUSION

All allegations except the »belated appeal pursuant to Austin v. State are barred because
they are successive. The Applicant has proven by: a prepohder‘ancc of the evidence that he did
" not kﬂowing]y«gndWol-u‘Ar‘ata:'iliy waive the anpeal of the denial of bis first PCR application.
IT IS THEREFORE ORDERED: |
1. That the Austin claim is granted and the c]ajrﬁ that PCR counsel
failed to adequatcly preserve the record is denied;
2. Within' thirty (30) days of service of this Order, coﬁnsel,for the
Applicant must file a Notice of Appeal to secure the appropriate
;clpp'e]late review -of. the Applicant’s: first post-conviction relief
action. Counsel and the Appli;:anp are directed to King v. State,
308 S.C. 348, 417 S.E.2d 868 (1992) and Rule 227, SCACR for

the appropriate procedure for a belated appeal.

AND IT IS SO ORDERED this | X day of Neygmber , 2021.

. D. Morgan , Jr./
Circutt Court Judg
Thirteenth Judicial Circuit

Greenville, South Carolina.” © | .. - o f:-”:’-"'fi'f",_i's."';“'f-?ﬁ i
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