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STATE @FSOUTH_ CARGLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF-SPARTANBURG ) FOR THE SEVENTH JUDICIAL-CIRCUIT
: )
‘Jason Cash, #347420,, ) Case No:: 2019-CP-42-01576
Applicant, )
v. ),  ORDER OF DISMISSAL e
) ) =
State of South Carolina, ) 2
Respondent. ) et
) A
) » B . = o
This matter comes before this. Court by way of Applicant’s post-conviction relig L
’ ‘ [F- R

applicatiori:filed May 1,2019. Respondeiit made itsrcturn:on August 7, 201 9?*thues,tiréan,.:; B
evidéritiary hédriﬁg. An evi@ént.iéry hearmg was held’on-September 1 72021, at Spartanbirg
County Courthouse. Rodney W. Ri:clbey,vEsq@_irc,xcbrésented Applicant. Assistant Attorney
General Chélsey F. Marto represented Respondent.

Applicant testifiéd.on his own behalf at the-evideritiary hcaring. Counsel Travis Moore

also testified, as did ,Applieant-’._s\.hnothi:r;.Ahg"cla‘Rhss. After reviewing all ,rcg:ofd's aﬁd‘g\{ideﬁcé

‘before this Coiry this"('fourt;ﬁlild:s:;A_pﬁlicgnt cannot meet-his requisite burdén of "proqf-of"
-establishing he is entitléd fto;po_'st-convictign‘relicf and deniés.and-dismisses this appliéatiot} v_vjth

“prejudice. Findings of fact and contlusions of law are sct forth below.

_Procedural History
_Appli’cgm is pr’c‘scm_ly confined in the Sbﬁth Cafpliha Department of; Correétions pursuant
1o ordefs of commitment of the 'Sgamnburg County Clerk-of Court. In August 2015, thie.
Spartanburg County Grand Jury indicted Applicant for kidnapping (2015-GS-42:3776),
atIcmptcd murder (2015 «GS-42-3777), and mutder (2015-GS- 42:3778). In February 2017, the
Spartanburg County Grand Jury indicted Applicant for armed robbery (2017- GS-42 0495) and

fitst degree burg]ary (20 17-6:8;42,-0496); TréVis;A. Moore, Esquire teprésented Applicant.
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Derrick Bulsa and Nicholas Sharpe, Esquires, prosecuted the case. On February 27-March 2,
2017, Applicant proceeded to-trial before the [{onorable J. Derham Cole, circuit court judge, and
a jury. Applicant was found guilty as indicted and Judge Colc sentenced Applicant to life
imprisonment.

Applicant filed a timely notice of appeal on March 15, 2017 that was perfected by Robert
Pachak, Esquire, through filing a brief pursuant to Anders v. California, 386 U.S. 738 (1967).

The South Carolina Court of Appeals dismissed Applicant's appeal by unpublished opiniga. Srale
~ e

v. Cash, 218-UP-203 (S.C. Ct. App. filed May 9, 2018). The remittitur was issued on Ma'@S, T

1
2018. G =
z
Summary of Relevant Facts - o
- . o =
The Victim’s Testimony ~

Casey Scruggs testified she was living with her fiancé, Carey Mauldin, on May 22, 2015.
(R. 162-63). Scruggs kncw Applicant for dround two months before the incident, affer Mauldin
met him at Wal-Mart and the two became friends. (R. 164-65, 179-80). Mauidin sold Applicant
heroin and gave Scruggs Suboxone, Subutex, and methamphetamine. (R. 180-81). Scruggs did
not know “Scooter™ well, but identified him as Steven Lewis, and explaincd he lived with the
couple until May 17, 2015, when he robbed them. (R. 163-66, 168, 185-86).

Late evening on May 21, 2015, Mauldin received a phone call from Applicant, who
“wanted to come by and get a fix.” (R. 166). Scruggs’ understanding was that Applicant was
going to bring a gun stolen by Lewis and exchange it for drugs. (R. 186-87). Scruggs awoke in
bed to the sight of the lights in the kitchen and the living room, and a sound followed by Mauldin
telling her to call 911. (R. 166-68). Scruggs could hear Lewis, but could not recall what he said.

(R. 168). After Mauldin told her to call 911, she heard two gunshots. (R. 169). Lewis ran into the
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bedroom, turned the light on, flipped her over, and began to tie her up with duct tape, binding her
mouth, feet, and ankles while wearing blue latex gloves. (R. 169-71).

Scruggs saw Mauldin moaning on his knees. (R. 171). Applicant pointed at Mauldin and

asked “man, what did you give me, man, what did you give me?” (R. 171). Mauldin replied '\l‘hal' i

(=3

~o

he could not breathe. (R. 171). Applicant replied: “Well, that’s how I felt when you gave me;
WhM &

what you gave me.” (R. 171). With Mauldindispenscd-and Scruggs hogtied, Applicant and!,
Lewis began rummaging through the house, Lewis taking lead. (R. 172-73). =
V)

Scruggs said she was probably tied up for an hour and a half to two hours; until thc@cajt _

around the bindings allowed her to free her hands. (R. 172). Partially freed, Scruggs got off the
bed and hobbled to the front of the house, but could not get outside because the door was locked.
(R. 172-73). Scruggs popped open the door by kicking it. (R. 172-73, 183-84). Scruggs saw
Applicant outside and heard Lewis say something to the effect of “I couldn’t trust this bitch”
before Lewis ran back in, beat her over the head with the gun, dragged her through the house,
and threw her down next to a rug. (R. 173-74, 184-85).

Scruggs saw Applicant with the gun pointed at her, which she identified as a “Kel-Tec 97
owned by Applicant’s sister. (R. 173-74, 178). Scruggs testified she saw Lewis with the Kel-Tec
9mm he stolc on May 17, 2015. (R. 184-86). Scruggs saw the road outside, and sensed a
presence behind her. (R. 174). Two shots rang out, “and then they were gone.” (R. 174-75).
Scruggs could not see who pulled the trigger. (R. 174, 184). One bullct grazed the back, right
side of Scruggs’ skull. (R. 175). Scruggs thought she was going to die. (R. 175).

Scruggs recalled that she saw headlights, then managed to get up and run past Mauldin,
until she ended up in a bedroom in ncighbor Tony Turner’s house. (R. 175-76). She recalled

telling neighbors that she did not want to die and asked them to check on Mauldin. (R. 176).
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Scruggs was transportéd to the hospital. (R. 176). She could only vaguely recall what she said to
police and the paramedics, but asserted she had no doubt who was in.her house that night. (R. ‘
176, 184-85). Scrupgs later learned various things were stolen from her home, including a flat-
screen television, jewelry, pocketbook, watch, tablets, phones, and Mauldin’s Chrysler PT
Cruiser. (R. 176-77).
The Neighbors

Neighibor Tony Turner woke around 5:00 a.m. to a loud banging at his door. (R. 100-02). .
Turner opened the door to find a woman “bound around the face and hands with electrical tape.” :
(R. 102). Terrified, he screamed, and told her not io come in.-(R. 102). Shortly thereafter, Turner
figured out she had been shot in the head, called 911, and freed the woman’s hands from her
bindings, leaving the head bindings for fear of relieving pressure from the head wound. (R. 102-
03). Turner recalled she was erratic, declared “Scooter did this[,]” and said she was afraid she

was going to die and that Mauldin was dead. (R. 103, 105). Other neighbors responded to the
M~
=

(5
disturbance, and Tumnér told them to call 911. (R. 104-05). On cross-cxamination, Tumcrr'é o
| A
clarified that Scruggs said nothing about who shot Mauldin. (R. 106). & i

Adam Stewart, a ncighbor, was woken the morning of May 22, 2015, by his frantfe -

O i
daughter, who told him somcbody was beating on the front door and that shec dialed 911. €R. l]f);—‘ '

21). Stewart looked out the windows and saw Scruggs, unrecognizable and covered in blood,
standing next to Turncr. (R. 121-22). Stewart went outside to where Turner was cutting tape off
of Scruggs, who said that Lewis and Applicant killed Mauldin and shot her. (R. 122).
Judson Paul Sizemore, Jr., a firefighter living across the street, testified Stewart’s
daughter busted through the door and told him Scruggs was shot. (R. 127-28). Sizemore briefly :

spoke with the paramcdics before they left with.Scruggs. (R. 128). Sizemore retricved his Jeep to

Page 4 of 30



shinc the headlights into the house and entercd the residence, where he found “a big pool of
blood to the right” and “a bunch of fect print with blood.” (R. 128-30). Sizemore observed
Mauldin haif on the couch, half on the floor, covered with a blanket from his hips down, blood
pooling beneath him, pulseless. (R. 130). Sizemorc heard a noise and walked outside, where he
met an officer at the door and reported his findings. (R. 130-31).

f

prai

10z

First Responders & Law Enforcement’s Investigation

| IO
On May 22, 2015, Deputy Nicholas Hullinger of the Spartanburg County Sheriff® s@fﬁdg‘_j

! .

o [

was dispatched to the scene around 5:00 a.m.. (R. 85). By the time Hullinger arrived, the ¢

—_

neighbors had gathered at the housc and indicated a man was shot. (R. 86). Hullinger was .
an

—t
'

first officer on the scene and, by the time he arrived. Scruggs had alrcady left with paramC('i\ch:s. -
(R. 87). Hullinger was told by the neighbors that Seruggs fled to a neighbor’s housc and banged
on the door, prompting the initial 911 call, but they would not open the door; Scruggs fled to
another neighbor, who called 911 .and reported she was duct taped and was shot in the head. (R.
87-89, 91-92). Sizemorc was on scenc and told Hullinger that Mauldin was draped from the
couch to the ground. (R. 90). Hullinger ¢leared the house, and found it in total disarray. (R. 90-
91). Hulliriger observed no signs of life in Mauldin'and left the body where it was. (R. 91).
Hullinger went outside and began Lo separate the witnesses. (R. 91-92).

Sergeant Gregg Satterficld responded as the supervisor and conducted a second search of
the house. {(R. 94-95). As Satterficld approached the house, he found bloody footprints in the
kitchen, and a larger pool of blood to the right of the refrigerator. (R. 95-96). Satterfield also
found Mauldin’s body draped from the couch and the house in disarray. (R. 96). Satterficld
exited the house, directed the deputies on scenc to start taking statements, and advised

paramedics that Mauldin showed no signs of life. (R. 97-98). Satterlield recalled the neighbors
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reported Scruggs mentioned names to them and to paramedics before she was removed from the
scene, and that he supplicd that information to a s;:{geant headed to the hospital. (R. 99-100).
Zachary Hubbard was a paramcdicﬁlll;{“;cspondcd to the scene. (R. 109-112). On scene,
Hubbard found “a blonde female with a white shirt that appeared to be soaked and drenched in
blood.” (R. 112). Hubbard only lcarned that Scruggs had been sﬁol once he got to the scenc. (R.
112-13). Because nobody could tell Hubbard the whereabouts of the shooters and because
Scruggs’ wound was “a code traumaf,]” Hubbard very quickly loaded her into theambulance
and left the scene. (R. 113). Hubbard hooked Scruggs up to an intravenous drip and a cardiac
monitor, removed the tapc over her mouth, which prompted Scruggs to start scicaming that two
men had tied up and shot both her and her boyfriend. (R. 113-14). Scruggs identified the
perpetrators as Drew Cash and Steven Lewis, but did not clearly indicate who did what. (R. 114,
117-18). Scruggs was very anxious and upset, but fully alert. (R. 114-15). Flubbard bandaged her

head, but found no injury exccpt that on the back of herhead. (R. 115-16). At the hospital,

Hubbard turmed Scruggs over to the emergency room physician and gave a written stalemagit 19,
~N Y

law enforcement. (R. 116-17). = :,'
. A

4]

Investigator Robert Charles Talanges was the primary forensic officer on scenc. @ 133-

P

r__:: .-
35). Talanges found a pool of blood, blood smears, and niultiple spent cartridge casings@oti[}g: o

that every room except the kitchen was “ransacked.” (R. 136-38). The blood smears ran-c-ﬂom;—::'
room to room, indicating a victim. was dragged through the house. (R. 138). Talanges found a
bloody shoe track and spenit cartridge in the kitchen. (R. 142). In the bedroom, Talanges found a
bloodstained stuffed animal, a piece of a blue latex glove, a cartridge casing, and a gray roll of
duct tape that matched the tape used on the victims. (R. 143-44). Once law cnforcement began

digging through the housc, they found a bullet strike in the carpet and a projectile lodged in the
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floor. (R. 145). Another projectile rolled off of Mauldin’s body when law enforcement rolled
him over to check for wounds. (R. 147-48). Law enforcement recovered twenty-six latent prints
from the crime scene. (R. 157-60).

Investigators collected all casings and projectiles in the house. (R. 147). In total, Talanges
testified they recovered three spent casings: two on the living room floor and one on the bedroom

floor. (R. 148). Three projectiles were recovered on scene: one in the kitchen ceiling, one in the

[~ S
3]

living room floor, and one in the bedroom floor. (R. 148-49). A fourth projectile was rcc&red} 2

™
from Mauldin’s body at the morgue, but no forth casing was ever found. (R. 149-50). La\V"-’
(en}
enforcement sought no fingerprints from the shell casings because firing the bullet wouldgave '

w0

destroyed the prints. (R. 156). ied

Talanges executed a search warrant on July 8, 2015, at a location on Flynn Road bhc:,lwc:ch
Landrum and Campobello, South Carolina, following a lead on a Chrysler PT" Cruiser missing
from the scene. (R. 150-51). There officers found a clump of cloth, beneath which they
recovered a ring of keys including a key to a Chrysler. (R. 151-52). Talanges and another
detective returned to the original scene with the keys, tried the keys on the locks to the house,
and discovered they opened the doors. (R. 153-54). Talanges executed a search warrant on a
silver Mazda, from which he recovered “a yellow and black bag containing some type of drug
paraphernalia[.]” (R. 154-55).

Investigator Todd Ruffner, of the South Carolina Law Enforcement Division, received a
call about the shooting and was dispatched to the hospital to check on Scruggs. (R. 189-90).
Ruffner found Scruggs alert in the trauma area of the emergency room. (R. 190). After Scruggs

was moved from the E.R. to a room, Ruffner took a statement, obtained a lincup including

Applicant from the SLED Fusion Center, and directed other investigators to Applicant’s last
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known address in [nman, South Carolina. (R. 190-91). Ruffner joined officers at the Inman
address, where they did not [ind Applicant, but executed a scarch warrant and took photographs.
(R. 191-93). Ruffner found biue gloves in a filing cabinet in Applicant’s bedroom. (R. 196-97).
Ruffner affirmed that Scruggs told him she had been present and witnessed Applicant’s sister
purchase the Kel-Tec 9mm used in the burglary and murder. (R. 197-98).

Corporal Brian Ezcll, a canine handler with the Guilford County Sherifl’s Office in
Greensboro, North Carolina, converged on an address in Guilford County on May 23, 2013,
following a lead that Applicant and Lewis were at the property. (R. 232-33), Law enforcement
approached the building in the dark of night, around 2:30 a.m., and set a perimeter around the
two suspect houses. (R. 233-35). When Ezell pulled around to the back of onc of the houscs,
Applicant fled out the back and into the woods; Ezcll found Applicant in the woods in thick
underbrush at 2:53 a.m., and apprehended him. (R. 235-36). Lewis remained in the house until
the S.W.A.T. team breached the front door with explosives. (R. 236-37).

Detective Paul Anthony Norris, SCSO, interviewed Applicant’s sister, Nicole Cash, afier
the burglary and killing. (R. 282-84). Norris told Nicole that he wanted to talk to her about a
possible shooting. (R. 284-85). Norris denjed Nicole was slurring her speech and that she

L7

~o
appeared (o not have any issucs..(R. 285-86). Tn hily 2015, Norris learned that the missing & =

m =
Cruiser might be located at the Flynn Road property, but when law enforcement got lhere,f'th'e i
o

only things they founid were a set of keys and “a bumper absorber that goes to a Chrysler godu':c_{ .

based on the Chrysler stamp that’s on the bumper or on the styrofoan1.” (R. 287-88). Nor¥® an_i_d."‘,'
e L

—i
-

Talenges returned to the original crime scene and found the keys worked on the doors to the
house and storage shed. (R. 288). Norris testified he sent three cartridges and four bullets to the

Greenville County Sherilf"s Qffice {or ballistics analysis, and noted that the .38/9mm bullets and
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cartridges all could have been fired from a Kel-Tec 9mm. (R. 289-90). The gun was never found
and none of the latent prints lifted from the crime scene matched Applicant. (R. 290-91). Too
much time passed between: the killing and Applicant’s capture to conduet meaningful testing for
gunshot residue. (R. 295).

Dr. John David Wren, the forensic pathologist, testificd Mauldin suffered a gunshot
wound to the head, two to his back, and one to his left forearm. (R. 299-300). Dr. Wren
recovered the bullet from Mauldin’s arm. (R. 301-02). Mauldin also {ractured his ulnar of his left

forearm, had four laccrations to the left side of his head, and some various other superﬁcia,l\, o
By o

abrasions. (R, 300-01). Dr. Wren concluded Mauldin bled to death. (R. 303-04).

Applicant’s Family and Friends

6 /Y 9-93042

Emma Cooke, Applicant’s grandmother, confirmed Applicant lived in a downstai
bedroom of her home. (R. 199-203). Cooke first learned of the incident when she relumeﬁélolﬁ%'
from her youngest son’s court hearing to find police cars surrounding her home. (R. 204). Co;kc
testified she only met Lewis.once, when Applicant came home May 21, 2015, with Lewis in tow,
prompting Cooke to tell Applicant that Lewis could not stay. (R. 205-06). They. left fifieen
minutes later. (R. 205-06). The next morning, Cooke left for court and exchanged kind words
with Applicant as she left; she did not see Lewis. (R. 206-07). Sometime after Applicant’s arrest,:
Applicant asked her during a phone conversation to obtain a gun {rom her husband’s property
that Applicant expected to inherit. (R. 208-11). Cooke refused, but searched for the gun and
could not find it. (R. 210-11). Applicant asked her to retricve a second gun {rom her youngest
son’s home, but she could not find it, (R. 211-12).

Tracy Launing, a friend of Cooke’s, was with her for the court hearing and on the way

back home. (R. 204, 214-15). Lanning was dropped her off at Cooke’s around 7:00 to 7:15 a.m.
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on May 22, 2015, to accompany Cooke to court. (R. 216). Lanning recalled sceing Cooke,
Lewis, Applicant, and Applicant’s sister Nicole at Cooke’s housc thal morning. (R. 216-17).
Applicant’s car was backed up to an outbuilding with the passenger side door open, wherc Lewis
stood-and stared at her. (R. 217). On her way in, Lanning grabbed a little black bag laying at the
steps up to the house, brought it inside, looked in it with Cooke, and then took it downstairs to
Applicant. (R. 218). Lanning overheard Lewis ask Applicant if she looked through the bag,
which Applicant denicd; Lanning did not correct him. (R. 218-19). Lanning recalled the bag
contained women’s jewelry, perfume, and a picee of paper. (R. 219). Applicant and Lewis were
still at the house when Lanning and Cooke Icft for court. (R. 219). On their way home after
courl, Applicant called and texted Lanning multiple times to indicatc that police werc.at Cooke’s
and he wanted them to find out why. (R. 215-16). They arrived home to find police present; the
two went inside and were scparated and interviewed by police. (R. 220).

Clifford Cash, Applicant’s father, received a'call from Applicant at around 2:00 or 3:00
a.m. on May 22, 2015; Clifford asked whérc Applicant was, and that he would come get '@;n, but
his son would not tell him. (R. 221-24). Clifford could not recall if he learned of Applicamis ’_:J

v
arrest from Cooke or the tclevision. (R. 224). After his son’s-arrest, Clifford set himself ¢ =
s -

=N
maintaining the Flynn Road property that Applicant expected to inherit, and which Applicant -~

was renovating. (R. 225). Clifford cventually noticed the PT Cruiser parked behind the bucr?dmg:,:
with a tarp cloaked over it and pallets stacked atop. (R. 220). Clifford, while out-of-state, spoke
10 a detective about the vehicle, but by the time he returned to show law cnforcement where it
was, it was gone. (R. 226). Clifford spoke Lo Applicant about the PT cruiser, the gun, and other
things in the vehicle while Applicant was in jail; Applicant told him that Lewis” fingerprints

were all over the things and would lead to Applicant’s acquittal. (R. 231-32).
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Angela Ross, Applicant’s mother, testified. (R. 246-47). Applicant explained to Ross he
was in North Carolina for work. (R. 247-49). Applicant asked Ross to talk (o somebody named
“Jay” aboul testifying that Applicant was with him the night of the incident. (R. 249-50, 254).
Ross denied knowing whether or not the requested alibi was true. (R. 249-51). Applicant
encouraged Ross 1o talk his sister out of testifying at court, but Ross denicd that his sister
deliberatcly attemnpted to hide [rom a subpoena. (R. 255-36)..

~
Bridgette Nicole Cash, Applicant’s sister, testified that she had owned [ive guns ar=
jeng )

] :
various points in her life, but that she owned only one when the police were scarching for ﬁé b
CY -

brother and the gun. (R. 258-39, 264-65). Nicole was on the phonc with Applicant and Lewds

-

when law enforcement arrived, and the two argued over what she should do: supposedly ﬁ i 2
[N} -
Applicant told her to go to the door, while Lewis wanted her to not cooperate. (R. 279). Nicole

opted to answer the door, and placed the phone, while still on the call, in her bra. (R. 279).
Nicole permitted the police to scarch for the gun, but they could not find it. (R. 265).

Nicole testified her gun “had gotten pawned off[,)” and wound up in Mauldin’s
possession, who told her he would return it, but never did. Lewis subsequently showed up the
night before the killing in possession of the gun, among various other goods belonging to
Mauldin, but refused to return the pistol, explaining he wanted to sell it to Mauldin. Nicole ‘only
wanted 1o return the pistol to the pawn shop from which she originally purchased it. (R. 265-67),
Lewis also mcnlio_ncd his desire to rob Mauldin again, but Applicant replied “[n}o, Man, that's
not why we're here.” (R. 267). Nicole testified Applicant went into detail about his own
cxperience getting robbed, and that hie did not want to lose his connection to Mauldin, who was
his only dealer. (R. 267-68. 276). Nicole acknowledged telling police that her brother stated he

was planning on robbing Mauldin, and acknowledged reporting Applicant said he “should put
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them on their knees and shoot them in the head[,}” but explained she had been under the
influcnce of “Roxies! and Xanax bars|,]” and was interrogated for scven hours. (R. 269, 274,
279-81). Nicole denied trying to dodge.a subpocna, but acknowledged Applicant was upset with
her upon learning that she was subpoenaed. (R. 270-72). Nicole denicd Scruggs was with her
when she originally purchased the gun. (R. 275).

Current Action before this Court

In his current PCR application, Applicant alleges he is being held in custody unlawfully
because of incffective assistance of counscl in that:

1. “Ineffective Assistance of Counsel”

a. “Approx. (2) years of time lapsed awaiting trial and during that period of time
my. attorney, Travis Moore, only spent time on my case in a direct of me
entering a plea of “Guilt” and negotiating a plea offer.”

“Ife, T. Moore, continuously advised me to do this even after informing him
multiple times that I was not guilty of the charges that was being charged.”

b. “Also the fact that he and the Solicitor were discussing rounds of golf the
coming Saturday after my trial being in shared plans scheduled to occur in
leisure. This could have caused a conflict.of interest due to the relationship
being more than business oriented.” -

2. “At the time of my trial proceedings 1 was under an influence of psychotropic &3
medication that put me in a state of mind 10 be unaware of the {severity] of my&; - .
situation and to lack the ability to assist in my own defénse due to the dose.wagl-f)cirigl
administered in an amount 3 times the intended/prescribed amount.” & '

a. Applicant contends that officials at Spartanburg County Detention ¥ aciily

<

administered doscs of Seroquel two to three times the amount prescribed by

his doctor prior to his incarccration. T
“Multiplc Statcs witness’ gave falsc testimony, under oath, on the stand al my trial.™™

a. “During my trial proceedings, the state called (2) different witness® to the

stand 1o testify in 'which stated they lied; (aftera noted contradiction in

storys), just moments prior and had NO logical OR rational rcasons in rcasons

1o why they testificd to {alse allegations.”

“I'he fact that a states witness claimed to have heard the victim state my name

in addition to (co-defendant) Mr. Lewis’ name the night of the incident and

[¥3]

! Short for Roxicodone, an instant rcleasc form of oxycodone, an opioid painkiller.
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after ‘re-reading’ HIS statement, given the same night, concluded and
admitted to testifying moment prior to a lie-and my name was in fact NOT
spoken by Casey Scruggs (victim) to be involved; could have made an impact
on the jury to have altered the verdict decision in the State’s favor and the he
also supported Solicitor’s opening arguments and the story led to be believed
as the truth. This being facts of my case and testimony given in my trial, this
should be sufficient in reasons to grant an appeal in my favor for a re-trial.”

At the PCR hearing, Applicant proceeded forward on the following allcgations:

MERTATA

1. Ineffective assistance of counsel k
a. Failurc to properly impeach the State’s witnesses, particularly the victimt ¢
b. Failure to investigate taped evidence from the victim which was allegedly
exculpatory
¢. [Failure to properly prepare for trial
Failure to investigate the victim’s background
e. Failure to properly respond to Applicant’s drug abuse leading up to trial ™~

9

G:6 WY

e

All other allegations raised in his initial application and amendmients are deemed waived
and abandoned and, accordingly, will not bé addressed in this order.
Summarv of the Testimony
Applicant Testimony

Applicant stated that he was currently incarcerated because he was convicted at trial of
murder, attempted murder, first degree burglary, and kidnapping. Applicam stated he was
represented by Travis Moore on these charges.

Applicant testified that thecharges arose out of a drug deal and that there was a male and
a female victim involved. He stated he called the male before he came and called again when he
arrived. He stated the victims allowed him inside and he proceeded to do his first dose of drugs
so he could have a safe environment to test out what he was given. Applicant testified the male
told him to hurry up so he could go to bed. Applicant stated that after his arrival “some people
pulled up”-and that there was a knock at the door. Applicant stated that Hell’s Angels gang

members arrived, demanding money and drugs. Applicant testified that he was just a bystander
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during the incident. Applicant stated {hat he was not involved in the incident, but was only there
to buy drugs and while there he was taken hostage along with the victims. He also stated Lewis
forced his way into the home once the door was opened. Applicant stated he was sitting in the
living room shooting up drugs. Applicant testified that the male ran at Lewis and two gunshots
went off. Applicant stated the male was shot and bleeding while Lewis ran to the bedroom to the
female. Applicant stated he did not know where duct tape came from, but Lewis taped up the
female. He stated he had a gun pulled on him.

He stated he was followed (o his house in the victim’s vehicle by the perpetrators. He

stated he was able to fice from the scene and leave in his own vehicle. He testified that they

stopped at his grandfather’s house, and-he was forced to drive the perpetrator to North Carolina

at gunpoint. He testified that he was running from the perpetrator, not the police who happened

1o be arriving at the same time. He stated someone was slecping on the couchrat the time.
Applicant acknowledged the State alleged he was involved as a perpetrator during the

incident. Applicant stated he discussed the case with Counsel, who told him to testify against

Lewis so he could take advantage of a thirty year plea offer. Applicant stated he was um@ng&o )

do that because he was not-a perpetrator. Applicant stated Counsel told him the offcr'was_'gl:l he:™ -
Jo

could do for him, but he still rejected the offer. o

P
=
Applicant stated that the female, who survived, spoke with Applicant’s mother leading u

)
<o

b

—

16 trial. Applicant stated the victim’s narrative corroborated his own. Applicant stated thalgﬂf‘ll'e -2
female was worricd about Applicant being charged under the hand of one hand of all theory
because he was present. Applicant stated that-once Counsel heard Applicant’s side of the story he
brought it to the prosccutor’s attention and they told his mother and sister that the tapes were

inadmissible cvidence. He stated that the surviving victim spoke with his mother and the victim
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could substantiate this. Applicant testificd that the prosccutor confused the victim by questioning
her, which kept her from stating the correct information that would have exposed issucs in the
State’s case. Applicant stated that Counsel did not properly cross-cxamine the witness:
Applicant stated that Counscl dici not pro.perly cross-examine the female. Applicant
testified that she told Counsel that the weapon Applicant was accused of using during the
exchange was actually in her possession at the.time. Applicant stated that that gun was taken by

Lewis prior 1o the incident. Applicant stated that the gun used in the incident, a Kel-Tec ng,‘,‘

was-in the surviving victim’s possession. Applicant stated that Lewis stole the gun, but hcr(_:g:va’s
T

unsure whether this was the gun uscd in the crime. Applicant testified that Counsel did notipeak -
= Lo

-

with the victim in this case. w

He stated he did not flee to North Carolina to evade the crime but, instead, left be6§ée Jites
was under duress. He stated he went to and was apprehended at his grandfather’s house that he
was going to inherit. He stated that the perpetrator did not want to drive a stolen vehicle from the
scenc-of a murder all the way home. Applicant stated that the man who was slecping when the
police arrived was the perpetrator and that the perpetrator fell aslecp at the exact moment the
police arrived and he was flecing.

Applicant stated he was prescribed psychotropic medication at the county jail. Applicant
stated he was prescribed 150mg but was given 450mg every day. Ie stated he was told this by
the nursc. He stated he asked what the dosage was; but was told he was rcceiving significantly
more than whaﬁ was prescribed. He stated he did not understand the casc fully as a result. He
stated he told Counsel that he was prescribed medication making him slow, weary, and “dead
zone in his mind.” Applicant stated they did not know that they were dealing with such a

significant overdose at the time. He stated he found out about the overdosing through his Aunt
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Kathy, who is the head nurse at the county jail.

On cross-cxamination, Applicant stated he only met with Counsel very bric{ly while in
the county jail. Applicant stated Counsel only met with him to encourage him to take the plea.
Applicant stated that the State offercd him a thirty year plea deal if he agreed to testify at trial.
Applicant statcd he rejected the offer because he was not guilty.

Applicant stated he tricd to talk to Counsel about the discovery, but Counsel only gave
him basic answers about why he was wrong. He stated he Had questions about bloody shoeprints
in the kitchen and how somecone made a comment about how the prints refiected someone with
big feet, but Applicant stated he only wears a 9.5. Applicant stated the officer also noted that
there was no blood in the vehicle déspite him possibly walking through blood. He testified he
had no GSR on his clothing and that the kits were done but nothing was processed. Applicant
testificd that Counsel told him that there was not much evidence against him at all, though he

still encouraged Applicant to plcad guilty.

Applicant stated that the victims were the male that was murdered, the female that'Z =

—_—

EARVAA

J

survived, and himself. Applicant stated he knew the other victims and, though he did not li\éc_ at

the house. he was over there all the time. Applicant stated that he had feclings for the fcmaf_é;and,"

6

though they were not dating, they had talked about her leaving the man she was dating andcn
moving into Applicant’s grandfather’s house together. Applicant stated that the female testificd
at trial and implicated Applicant along with Lewis because she was confused about the details in
the case. Applicant stated he knew Lewis because he used to live with the victims leading up to
the incident.

Applicant stated that he was merely present at the scene and could not be implicated

under hand of one hand of all. Applicant stated Counsel disagreed with him on this point.

Page 16 0l 30



Applicant stated that Counsel may have mentioned evidence concerning the stolen PT cruiser,
but did not want to listen to Applicant’s explanation regarding it. He stated Counscl thought he
was guilty and working against him. He stated that Counse! playing golf with the prosccutor
prior to trial was proof of this.

Applicant stated that Counsel told him that there was little to no chance of success at trial

and that he would be sentenced to lifc imprisonment if found guilty at trial. Applicant

7/

acknowledged Counsel was correct in his warning. Applicant stated that though there washéot i

3

.. . ]
lot of cvidence.at first, as things came together, Counsel warned hirn about his odds at trial that

HY 9

he would be given “a lot of time.”

Applicant stated that the ncighbors testified at trial. Applicant stated that one of thq\% hdé =
and said she said his name when cverything was happening, but that this was ncver stated in an;
statements prior to trial. Applicant stated that Counsel pointed this out at trial, Applicant stated
that this witness testified that he was with Lewis. Applican! stated that the writien statement only
implicated Lewis, but the statement at trial said that it was both Lewis and Applicant. .
Applicant stated that his.grandmother, father, and sister téstified at trial and-answered
questions asked. Applicant statcd he told his father he was running from the police, but that this
slatement was intended as a joke. He stated he was trying to impress his {ather because he eluded
twenty men and two dogs chasing him for a mile and a half. He stated he was not taking
ownership over why they were chasing him. He stated he was not running [rom the police as a
joke, but was joking about running from the police on the phene with his father. Applicant stated
that the officers did not state that they were the police, so hc initially thought he was running
from-Lewis and a gang of Hell's Angels members. He said the only gun he had was given to

Mauldin prior to the robbery. Applicant stated Lewis fired the gun and could not state whether
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the gun was stolen or not. Thereafter, he stated that he stole the gun from his sister, gave itto
Mauldin, and was then taken and used by Lewis, Applicant stated this gun was not necessarily
uscd 1o commit the crime.

Concerning cross-examination of the victim, Applicant stated he wanted more questions
about the fact that she claimed to know the exact type of gun used. However, he conceded that
Counsel told him that the evidence he wanted to impeach the victim with was inadmissible.
Applicant stated she said that she saw him with the gun, but also said that he was outside when
she saw it. Applicant stated she stated to his mother that she loved him and did not want him to
get more time. Applicant stated that cveryone was saying that it would be inadmissible to bring
10 the court that he was on mental health medication at the time. Applicant stated that menta)
health issucs, if raised, could have led to him being found not guilty. Applicant stated that
Counscl’s efforts were directed towards getting him to plead guilty and cooperating with the
State, but that Lewis, whom he was told to testify against, was held in the same institution.

Applicant stated that his mother did not testify at his trial, but that she should haves
~2

because one of the victims regularly called her concerning the case proceeding to trial. I-Ios_tj\jcvér'

upon being refreshed, he stated that she did testity in the State’s case-in-chief. o

Concerning phone conversations between the victim and Applicant’s mother, Appligant -

stated he did not know what the conversations consisted of because Counsel did not sharc("i'nhenx\i
with him. However, he stated that after Counsel showed the tapes to the prosccutor, Counsel told
him the tapes were inadmissible.

Applicant stated that the victim’s prior history of drug usage would have aflected their
recollection. However, upon being refreshed, Applicant conceded Counsel pointed out the victim

used drugs. However, Applicant stated she was not drug tested the day of trial. Applicant pointed
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out the victim lied about chewing gum while on the stand, which he acknowledged Counscl
pointed out.

The Court confirmed that Counsel told Applicant he would be found guilty and scntenced
1o life at trial and should plead instead. However, Applicant stated he decided to reject the plea
and went 1o trial. Applicant stated that Counsel told him not to go to trial, but he went to trial
because he was not guilty. Because he was not guilty, he explained, Counsel gave poor az%’cc ‘\E

when telling him to plead. He acknowledged that hic was convicted at trial and sentenced t(_o-a’lifd;E_ :

just as Counsel had advised him. o

B

6 Wy oS-

ARl

i

Counsel Testimony
i a2
Counsc] testified he represented Applicant leading up to and at trial. Counsel statedhat ”:
when he met with Applicant prior to trial ofien stated he was not guilty and at other stated he was
there to buy drugs. Counscl stated that Applicant never said that Lewis and some other people
came in the home after he did. Instead, Counsel stated Applicant told him that he arrived with
Lewis to buy drugs and Lewis cscalated it to a robbery then a murder. Counsel stated that he did
not think this narrative would be believablc at trial, based on the evidence. Counscl stated that
the narrative Applicant told on the stand at the PCR hean:ng, namely that he went to the home
alonc, the Hell's Angels showed up, and he was forced to.flee to North Carolina, was new to
him. Counsel stated that they discussed the Hell’s Angels-at some point, but Applicant had no
affiliation with them. He stated he did not recall any cvidence in the casc suggesting that he was
under duress at the time.
Counsel stated that he remembered talking about the tapes of the calls between

Applicant’s mother and the victim, but could not remember whether he was given a copy of

them. Counsel stated he attempted to get in touch with the victim and he admitted the tapes could
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have been helpful at trial if he was given a copy of them. Counsel stated that il the victim
testified that Applicant did not mean to hurt her and the Hell’s Angels appeared at the house
while he was therc it could have been helpful, but that he was unaware of that testimony.

On cross-examination, Counsel stated that Applicant may have been previously
represented by someonc who was conflicted duc to his potential cooperation. Counscl stated he
met with Applicant multiple times at the detention center and the courthouse and that he met
with his mother and sister on many occasions.

Counsel stated he reviewed all the discovery and evidence, -As a part of the discovcr)l/,
Counsel stated that there were cycwitness testimonics, neighbor statements, and jail phonc calls.
Counsel stated that all of this was problematic, with the eyewitness testimony being the most
compelling. Counsel stated that Applicant’s sister’s teslimony was also problematic concerning
her testimony that Lewis escalated the situation, but that both Lewis and Applicant planned it
and were wiping down bullets in preparation. Counsel stated that the police locating the stolen

PT cruiser on the land Applicant was expected to inherit was also problematic, as was the phone
sz

call Applicant had with his grandmother about losing the gun. Counsel stated that therc wza'c\’s-3 a _: i

i e
great deal of evidence against Applicant. <? o

o
Counsel stated he encouraged Applicant (o plead because Lewis was more culpablg.;l—le'-f -

(VoI
stated that he thought that if Applicant cooperated and told the truth it could mitigate and git him-
— —1

between thirty and forly years imprisonment. He stated he told Applicant that there was no
chance of winning at trial and he made special arrangements for his mother and father to mect at
the courthouse. Counsel stated that they pled with him to take the offer and not go to trial. He
stated Applicant was confident that the victim and his sister would not testify, cven though they

did. Counsel stated that Applicant’s sister was in a difficult situation because she did not want to
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hurt Applicant’s case, and was addicted to drugs. Counsel testifted they talked about this in
‘preparing for trial.
‘Counsel stated he had no recollection of an overdose and never felt that Applicant was

under the influence during their interactions. Instead, Counsel stated that Applicant was very

Counsel stated that cross-examining the victim was very difficult because the viclif‘f%\was;_;
very sympathetic. Counsel statcd she was shot in the head, making it difficult to be aggresgivc 021_ ‘
cross-examination. Counscl stated that she was scared, nervous, and had a history of drug guse}
He stated he wanted to be polite to her and point out inconsistencies with her statements, but
could not do anything elsc: Counsel stated that the victim was present during the inciderit and
testificd to that effect. Counsel stated he pointed out the victim’s drug abuse at trial,

He stated he got the impression from Applicant’s mother that the victim was hesitant to
testify and stated that if she did not testify that it would have presented a large obstacle for the
State. Counsel stated that there was a lot of speculation that she was not going to testify because
she wanted Lewis to take the fall for the entirc incident. He stated he could not get in touch with
the vietim and she would not call him back. He stated he ran this by the prosecutor who stated
that he did not instruct her not 1o speak with him. He stated he inquired into this becausc he
wanted to ensure that nobody influenced her not to cooperate. Counsel stated he did-not speak
with the victim until he was cross-cxamining her.

Counsel stated that he did not recall specifics of the tapes-or listening to the tapes, but
that when preparing for trial “you grasp everything you can”, he could not recall anything being

beneficial. Counsel stated that he did not see a way to overcome the evidence presented by the
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State. Counsel stated that though, in retrospect, you can always think of something you could
have done differently at trial, it probably would have not changed the result given the strength of
Applicant’s sister’s and the victim’s testimonies.
Angela Ross Testimony

Applicant’s mother, Angela Ross, also testificd at the PCR hearing. She stated she heard
the testimonies of both Applicant and Counsel at the PCR hearing and stated that, during her
conversations with the surviving victim, she stated the victim mentioned Hell’s Angels and she
stated she knew Applicant fearcd for his life that day. She stated she did not fully understand
why the incident occurred, but stated the victim told her she could sce in Applicant’s eyes-that he:
was afraid. She stated the victim said she would have done the same thing if she was in
Applicant’s situation.

On cross-examination, Ross stated she did not remember her testimony at Applicant’s
trial. She testified she did not remember testifying that Applicant said he-was running from the
policc. She stated she remembered a phone call was playcd with Appllcant and his dad where hc

was cracking jokes about running from the police and.claimed that that call was bctwccnﬁrsclf:

and Applicant. She stated the call was played at trial. Ross stated she recalled talking aboqf :_-"1 -

Applicant fabricating an alibi and that that was mentioned on the phone. Ross stated Apphﬁdnl
was afraid and said something stupid. ﬁ
Ross stated she remembered talking to Counscl about the phone calls between her:nd tﬂé
surviving victim and that Counsel initially acted likc they were a big deal, showed them to the
prosecutor, and then fold them to come back and pick them up. After this, Ross testificd that

Counsel was no longer of the opinion they werce belplul after Counsel spoke with the prosecutor.

Ross stated she was not told the reason why Counsel’s opinion of the calls seemingly changed.
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She stated she did not know why the prosecutor would have found them damaging. Ross testified
that the victim stated the total opposite of what was said in court while on the calls. Ross stated
she did not know the victim personally, but that they spoke in detail on the phone.

Findings of Fact and Conclusions of Law

"This Court has had the opportunity to review the record in its entircty and has heard the

testimony and arguments presented at the PCR hearing. Beforc this Court are the Spartanburg
™~

=
County Clerk of Court Records, Applicant’s South Carolina Department of Corrcctions Regqrds,z_ :
™ Fo

[ B
the trial transcript, direct appeal records, and this PCR action’s records. This Court has f‘urlger =
N Al

had the opportunity to observe each witness-who testified at the hearing, and to closcly pas?:_;ppoi_l_: -

w0
their credibility. This Court has weighed the testimony accordingly. Set forth below arc thecn = .
N e

-
-

relevant findings of fact and conclusion of law as required by South Carolina Code Annotated
Section 17-27-80 (2003).
Ineffective Assistance of Counsel

In a PCR action, the applicant bears the burden of proving allegations contained in the
application. Burler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). When an applicant asscrts
ineffective assistance of counsel as a ground for relief, the applicant must show “counsél’s
conduct so undermined the proper functioning of the adversarial process that [it] cannot be relied
upon as having produced a just result.” Strickland v. Washington, 466 U.S. 668, 686 (1984);
Butler, 286 S.C. at 442, 334 S.E.2d at §14. Incffective assistance of counsel'is governed by the
Sixth Amendment, as explained by the United States Supreme Court in Strickland v.
Washington.

Pursuant to the first prong of the Strickland analysis. the applicant must prove defense

counsel’s performance was deficient. /d. at 686; Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d
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624, 625 (1989). To show deficiency, the applicant must prove by a prepanderance of the
cvidence that counsel’s actions fell outside of the zone of “reasonableness under prevailing
professional norms.” Strickland, 466 U.S. at 688. See.also Rule 71.1(e), SCRCP (“The applicant
has the burden of establishing his entitlement to relief by a preponderance of the evidence.™).
Reasonableness is determined by the “variety of circumstances faced by defense counsel or the
range of legitimatc decisions régarding how to best represent a criminal defendant,” and the
scope of the reasonableness inquiry-is limited to facts counsel had available al the time of
representation. /d. at 689. “Counsel js strongly presumed to have rendered adequate assistance
and made all significant decisions in the exercisc of reasonable professional judgment.”
Yarborough v. Gentry, 540 U.S. 1, 5 (2003) (citing Strickland, 466 U.S. at 690). Judicial scrutiny
of coumnsel’s performance remains highly deferential towards defense counsel with a strong
presumption that counsel acted competently, because competent representation may be executed
in virtually “countless™ ways. Strickland, 466 U.S. at 688-89.

Second, counsel’s deficient performance must have prejudiced the applicant so that

~3
“\here is a reasonablc probability that, but for counsc]’s unprofessional crrors, the result githe: .=

.

proceeding would have been different.” Cherry, 300 5.C. at 117-13. ©A rcasonable probaﬁﬂily;-i_s .
o

a probability sufficient to undermine confidence in the outcome.” Strickland, 466 U.S. atg:94. Tl

. . . . . w
The court makes this determination based upon the totality of the evidence. /d. at 695. o=

-

Realistically, this matters “*only in the rarcst case’” becausc “[t}he likelihood of a diffcrél;t— resdﬁ
must be substantial, not just conceivable.” Harrington v. Richter, 562 U.S. 86, 111-12 (2011)
(quoting Strickland, 466 U.S. at 697).

The standards do not establish mechariical rules; the ultimate focus of inquiry must be on

the fundamcntal fairness of the proceeding whose result is being challenged. Strickland, 466 U.S.
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at 696. A court need not Tirst determine whether counsel’s performance was delicient before
examining the prejudice suffered by the defendant as a result of the alleged deficiencies; if itis
casier to dispose of an ineffectiveness claim on the ground of lack of sufficient prejudice, that
course should be followed. fd. at 696-97.
Failure to Properly Impeach the Victim
Applicant’s claim that Counsel was incffective for failing to properly impeach the victim
is without merit. Applicant claims he wanted the victim impeached based upon her knowledge of

the type of gun used, her-drug use, and that she lied on the stand about chewing gum. Cor&cpmipg

o e
™~ -

questions concerning the type of gun used; Applicant stated that when he brought this to
| Al
m ‘

Counscl’s attention, Counsel informed Applicant that what he wanted to impeach the vigtim o

was.not admissible. This Court finds that Counsel is not deficient for failing to pursue a frae of "
(=R
questioning that-is inadmissible. Additionally, Applicant conceded that Counse! quéstionréi th,:;;?:
victim on both drug use and the gum incident during cross-examination. a
Additionatly, this Court finds that Counsel articulated a valid trial strategy when
describing his approach to cross-examination-of the.victim. Counscl stated that cross-examining
the victim was very difficult becausc the victim was very sympathetic. Counsel stated she was
shot in the head, making it difficult to be aggressive on cross-examination. Counsel stated that
she was scared, nervous, and had a history of drug abusc. He stated he wanted 1o be palite to her
and point out inconsistencies with her statements, but could not do anything else. Counsel stated
{hat the victim was present during the incident and testified to that cffect. Counscl stated he
pointed out the victim®s drug abusc at trial. Thus, Counscl is not deficient because he acted

reasonably under the circumstances.

Additionally, no prejudice can be found. All potential topics that could have been
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covered on cross-examination were cither inadmissible or, in lact, covered. (Ir. 179-81).
Applicant has made no showing of what elsc could have been uncovered during cross-
examination or how a specific line of questioning that is both admissible and not previously
explored would have had an impact on the outcome of trial. Accordingly, relief is denjed on this
ground.
Failure to Investigate Taped Evidence

Applicant alleges ineflective assistance of counsel for failure to investigate the taped
evidence Strickland makes clear that Defense counsel “has a duty to make reasonable
investigations or to make a reasonable decision that makes particular investigations
unnecessary.” 466 U.S. at 691. When highlighting failurc to investigate as a ground for a larger
inelfective assistance of counse] claim, judicial determination of this claim’s validity is evaluated
for “reasonablencss Junder] all the circumstances™ with “a heavy measure of deference to

counscl’s judgments” applicd. /4. However, counsel is required to, at minimum, “interview ..
= ¢

— A
potential witnesses and make an independent investigation of the facts and circumstancegsf the ;-
AR

s

casc”, Ard v. Catoe, 372 S.C. 318, 331-32, 642 S$.E.2d 590, 597 (2007) (quoting 7roedel ¥,

Wainwright, 667 F.Supp. 1456, 1461 (S.D.Fla.1986), aff'd, 828 F.2d 670 (11th Cir.1987)FE "
W

A

including aggressively re-examining all the government's forensic evidence and conductix&é
analyses of all other availablc {orensic evidence.” Jd. (quoting American Bar Association
Guidelines For The Appointment And Performance Qf Defense Counsel In Death Penalty Cases,
reprinted in 31 Hofstra L.Rev. 913, 1015 (2003) (emphasis added)).

To establish prejudice, Applicant is required to produce the evidence at issue into
evidencce at the PCR hearing. Palacio v. State, 333 8.C. 506, 513, 511 S.I5.2d 62, 66 (1999)

Counsel was not deficient on this ground. By Applicant’s own admission, Counsel
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obtained and reviewed the tapes, and brought them to the prosccutor to review together.
Applicant stated that Counsel told him they would not be admitted at trial because they were
inadmissible. Counsel testified that he reviewed the tapes but never located any evidence in the
casc that was particularly helpful in asscrting a defense. Thus, Counscl acted reasonably under
the circumstances by reviewing the tapes-and failing to admit inadmissible cvidence at trial.
Thus, no deficiency is found. Additionally, because Applicant failed to play or otherwise enter
the tapes in question into evidence at the PCR hearing, no prejudice is established. Accordingly,

rclief is denicd on this.ground.

P
=
Failure to Iivestigate the Victim g
g
Applicant’s claim that Counscl was inctfective for failing to investigate the victim's -
(S0 B

background and for failing to speak with the victim before trial is without merit. Counsciz

. L
credibly testified that he could not get in touch with the victim and she would not call higjbacks -
o

He stated he ran this by the prosecutor who stated that he did not instruet her not 10 speak with
him. He stated he inquired into this because he wanted to ensure that nobody influenced her not
to cooperate. Accordingly, Counsel stated he did not speak with the victim until he was cross- ;
cxamining her.
The victim was not required to return Counsel’s call and Counsel is not deficient for
failing to compel the victim to communicate with him. Counsel acted reasonably in atiecmpting to
get into contact with the victim and that be was unable to get the victim to communicatc with
him does not render his performance deficient or unreasonable. Additionally, Applicant has
failed to show what would have been revealed through further investigation. Thus, no prejudice
has been established. Accordingly, relief is denied on this ground.

Failure to Properly Prepare for Trial

Page 27 of 30



Applicant’s claim that Counsel was ineffective for failing to properly preparc for trial is
without merit. Specifically, Applicant allcges that Counsel failed (o pursue a defense that the
Hell’s Angels committed the crime instcad of Applicant. Whether failurc to assert a defense
constitutes deficient performance ultimately hinges on whether failure to explore the decision
was a strategic decision. Strickland, 466 U;S. at 680. If therc is only one linc of defense, counsel
must conduct a “reasonably substantial investigation™ into that linc of defense. Id. (quoting
Washington v, Strickland, 693 F.2d at 1252). However, if there are several lines of defense,
counscl may still be effective even if every single line is not explored. Id. “[W]hen counsel's
assumptions arc reasonable given the totality of the circumstances and when counscl's strategy
represents a reasonable choice based upon those assumptions, counsel need not investigate lines
of defense that he has chosen not to employ at trial.” /d. at 681 L. (quoting Washington v.
Strickland, 693 F.2d at 1255). Further, “[w]hen counscl focuscs on some issues {0 the exclusion
of others, there is a strong presumption that he [or she] did so for tactical rcasons rather than
through sheer neglect.” Yarborough, 540 U.S. at 5 (citing Strickland, 466 U.S. at 690).

Regarding failurc to alert the Applicant of a defense specifically, Counsel will not be
found ineflective if therc was inadequate cvidence to support the defensc, if the defense did not

exist at the time of trial, or another avenue of defense cxisted. See McCray v. Srate, 317S.C.
~2 “L

0120

557,455 S.E.2d 686 (1995) (stating that failure to stalc an entrapment defense was not

2
o
incffective when the-applicant denied any wrongdoing); Arnefte v. State, 306 S.C. 556, 418,

S.E.2d 803 (1992) (stating that Failing to inform of a defense was not ineffective when théfe wa':'; ]"
o

no cvidence at trial that supported the defense); Robinson v. State, 308 S.C..361, 417 SEZdI 36f,i o

417 S.E.2d 88 (1992) (stating that Counsel was not ineffective when failing to state a defense

that was not recognized by the Court until six ycars later-and was just recently acknowledged by
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the scientific community):

Counsel stated that Applicant never said that Lewis and some other people came in the
home after he did. Instead, Counsel stated Applicant told him that he arrived with Lewis to buy
drugs and Lewis cscalated it to a robbery then-a murder. Counsel sfated that he did not think this
narrative would be beligvable at trial, based on the cvidence. Counsel stated that the narrative
Applicant told on the stand at the PCR hearing, namely that hé went to the home dlone, the

Hell’s Angels showed up, and he was forced to flee to North Carolina, was new to him. Counsel

= i
= i

stated that they discussed the Hell’s Angels at some point, but Applicant had no aﬂ’llia%;ou \ith

S
. . [
him. He stated he did not recall any cvidence in the case suggesting that Applicant wasundér =
| il

durcss from anybody. Counscl is not required to prepare a defense at trial that he was Agt

L.
-t

informed of until the PCR hearing. Thus, Counsel is not deficicnt on this ground. Additpnally,
™~ -

‘beyond mere speculation, Applicant has failed 1o presént any cvidence or witnesses to
substantiate this defense. Accordingly, no prejudice is found and relief’is denied on this ground.
Applicant’s Drug Abuse

This Court finds Applicant’s allegation that Counsel was incffective for failing to
properly respond to Applicant’s drug use leading up to trial, specifically that he was
overprescribed medication and suffered an overdose, was without merit. Counsel credibly
testified that he had no recolléction of an overdose and never felt that Applicant was under the
influence during their interactions. Counsel credibly testified that Applicant was very active in
trial preparation and there was never an issuc of his competency. Counsel stated that Applicant
followed everything they discussed and he believed they were working together. Additionally,
though Applicant stated that this overprescribing of medication made him leel groggy, he did not

show how it impacted (rial preparation, how Counsel was deficient for failing to respond, or how
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it impacted the trial results. Accordingly, relief is denied on this ground.

Conclusion

Based on all the foregoing, this Court finds and concludes that Applicant has not
established any constitutional violations or deprivations that would require this Court to grant his
application. Therefore, this PCR application must be denied and dismissed with prejudice.

This Court notifics the Applicant that he must file and serve a notice of appeal within
thirty days of receipt by counsel of the judgment entry’s written notice to sccure appropriate
appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d
395 (1991), an Applicant has the right to appellate counsel’s assistance in seeking review of the
denial of PCR. Rule 71.1(g). SCRCP provides that if the Applicant wishes to seek appellate
review. PCR counsel must serve and file a notice of appeal on Applicant’s behalf. Your attention
is directed to South Carolina Appellate Court Rule 243 for appropriate appellate procedures.

IT IS THEREFORE ORDERED:

1. The PCR application be denied and dismissed with prejudice; and
2. Applicant be remanded to the custody of Respondent.

AND 1T 15 50 ORDERED this L dayor_ /| | mrf'*"t_)'“'/ , 2021.
‘ 22/

WILLIAM A. MCKINNON

7 Presiding Judge i
W Seventh Judicial Circuit ?_:
{lon . South Carolina. =
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