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THE STATE OF SOUTH CAROLINA 

In The Court of Appeals 

________ 

 

APPEAL FROM GREENWOOD COUNTY 

Court of Common Pleas 

 

Frank R. Addy, Jr., Circuit Court Judge 

_________  

 

 Case No. 2012-CP-24-0576 

 _________ 

 

IOS, LLC.,   

 

Appellant-Respondent, 

 

 v. 

  

Lander University,   

Respondent-Appellant. 

__________ 

 

REPLY TO RETURN TO PETITION FOR EMERGENCY WRIT OF 

SUPERSEDEAS AND PETITION TO LIFT THE EMERGENCY STAY 

GRANTED BY ORDER DATED DECEMBER 3, 2021 

_________ 

 

Appellant-Respondent files this Reply to Respondent-Appellant’s Return to Petition for 

an Emergency Writ of Supersedeas and Petition to Lift the Emergency Stay granted by Order 

dated December 3, 2021. 

BACKGROUND 

IOS, LLC (“IOS”) owned and operated the Inn on the Square (“Inn”) in Greenwood, 

South Carolina.  IOS was induced by Lander University (“Lander”) to enter into a Lease 

Agreement (“Lease”) for the Inn to be used as a dormitory based upon Lander’s promise to 

purchase the Inn. Lander made significant and damaging alterations to the Inn, inter alia, filling 
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in the pool with concrete, nailing the windows shut, removing, and disposing of the industrial 

washers and dryer, removing the bar and all its equipment, and damaging, walls, carpet, and 

furniture throughout the Inn. Lander reneged on their promise to purchase the Inn. The impact of 

the alterations and damages of more than $500,000.00 made the building unusable as an Inn but 

fit as a dorm. IOS could not afford the repairs to restore the Inn and continue operations. 

Lander’s actions forced IOS into foreclosure. 

IOS filed its Complaint May 29, 2012, asserting causes of action against Lander for (1) 

Breach of Oral Contract for Sale of Property, (2) Breach of Contract and Specific Performance, 

(3) Promissory Estoppel, (4) Negligent Misrepresentation, (5) Negligence, and (6) Breach of 

Lease Agreement. (See Complaint attached hereto) Each of these causes of action are based on 

the same transaction and occurrence. Each cause of action is not pled in the alternative. 

ARGUMENT 

RESPONDENT-APPELLANT IS NOT PREJUDICED 

The Respondent-Appellant alleges that they would be prejudiced if trial in this case is 

delayed pending Appellant-Respondent’s appeal of the grant of Summary Judgment on all but 

one cause of action in their Complaint. However, the Respondent-Appellant cannot be prejudiced 

by a delay procured by their own hand. Prior to the Orders appealed herein, all continuances 

requested and granted were based upon well settled law and supported by the facts. Indeed, 

Appellant-Respondent does not object to the thirty-three (33) month period of time it took the 

Respondent-Appellant to submit the proposed Summary Judgment Order. Respondent-

Appellant’s counsel is an excellent attorney and the raising of the thirty-three (33) month period 

is not an attack. It is simply a fact asserted as powerful evidence that there is no prejudice to the 

Respondent-Appellant by adjudicating this appeal before moving forward with trial. Any 
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prejudice would be suffered by Appellant-Respondent should a trial be commenced prior to the 

adjudication of their appeal, in that such would require them to try their case piecemeal and 

await an appellate determination on other non-mutually exclusive causes of action, likely 

requiring two trials based on the same set of facts, resulting in an unnecessary expenditure of 

time and money. 

Furthermore, although the Respondent-Appellant would have this court believe that they 

are prejudiced by the adjudication of the Appellant-Respondent’s appeal before trial on the sole 

remaining cause of action, their argument describing such prejudice is specious.  The word 

“prejudice” appears only once in Respondent-Appellant’s twelve (12) page brief. To support 

their assertion of “substantial prejudice,” Respondent-Appellant devotes no more than one 

conclusory sentence, “…Respondent-Appellant will be substantially prejudiced by a stay in this 

matter, particularly the expiration of the foreclosure deficiency judgment on May 2, 2022, which 

may render issues raised by the case moot.” [Emphasis Added.] Respondent-Appellant is not a 

party to the referenced foreclosure and has no right or interest in the foreclosure. Respondent-

Appellant has no standing to assert the rights of this third-party as its own to claim that 

Appellant-Respondent’s appeal should not be decided prior to trial on the merits. Furthermore, if 

Respondent-Appellant believes that “the expiration of the foreclosure deficiency judgment on 

May 2, 2022 …. may render issues raised by the case moot,” then it would be the Appellant-

Respondent who would be prejudiced by the passage of time. However, that is not the case, and 

neither is it the case that the Respondent-Appellant is prejudiced by the expiration of a judgment 

to which it is not a party. 

LOWER COURT ORDER IS FLAWED 

The Lower Court’s Form 4 Order dated March 7, 2019 (“Form 4 Order”) granted 
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Respondent-Appellant summary judgment on Appellant-Respondent’s causes of action for 

Breach of Contract, Breach of Oral Promise to Purchase, Promissory Estoppel, Negligent 

Misrepresentation and Negligence and denied summary judgment for Breach of Lease 

Agreement.  Respondent-Appellant’s counsel was “requested to prepare a more formal, detailed 

order within sixty (60) days…” (See Form 4 Order). 

The formal detailed Order filed November 2, 20211 (“Formal Order”) incorrectly states 

that Appellant-Respondent consented to the dismissal of the Breach of an Oral Contract cause of 

action. Appellant-Respondent in its Brief in Opposition to Respondent-Appellant’s Motion for 

Summary Judgment maintains their cause of action for breach of an oral contract which falls 

within the estoppel exception to the statute of frauds. This error misstating the action of the 

Appellant-Respondent and not addressing an essential cause of action in the Formal Order that 

was referenced in the Form 4 Order demonstrates that the Formal Order itself is flawed such that 

this appeal must be adjudicated in the interest of judicial economy before a trial on the merits can 

take place. 

In reviewing the Formal Order Appellant-Respondent noted that the lettering in the 

Formal Order skips from B to D which could signal an accidental omission of a paragraph 

addressing the Court’s decision on breach of an oral contract cause of action. Appellant-

Respondent filed a Motion to Reconsider on November 12, 2021, asking the court to not only 

reconsider its ruling, but also to clarify its Order. On December 2, 2021, the Lower Court denied 

Appellant-Respondent’s Motion to Reconsider without explanation.   

 
1 On October 14, 2021, Respondent-Appellant’s counsel sent the proposed Summary Judgment 

Order to the Lower Court for consideration.  Appellant-Respondent’s counsel was not provided an 

opportunity to review the draft proposed Summary Judgment order prior to it being delivered to 

the Lower Court. 
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From the time between the Form 4 Order and the Formal Order, Appellant-Respondent 

was anticipating the need to appeal this decision because of its potential impact on the trial of 

this matter. For reasons provided in greater detail in the argument regarding appealability below, 

the appealed causes of action arise from the same transaction and occurrence, are not pled in the 

alternative, are not mutually exclusive and provide different measures of damages.  A trial of this 

matter would provide the Appellant-Respondent with a potential post-trial, pre-verdict election 

of remedies given the differing damages that are recoverable under each cause of action. 

Proceeding to trial on all available non-mutually exclusive causes of action would be in the 

interest of judicial economy and would avoid piecemeal litigation. 

THE FORMAL ORDER IS APPEALABLE 

Generally, orders granting partial summary judgment may be immediately appealable 

under either the “involving the merits” or “substantial right” categories of section 14–3–330(1) 

and (2)(c). See Link v. Sch. Dist. of Pickens County, 302 S.C. 1, 6, 393 S.E.2d 176, 178–79 

(1990) (holding an order granting partial summary judgment may be appealable under either 

category). “An order granting a motion for partial summary judgment is immediately appealable. 

See S.C. Code Ann. § 14-3-330 (1976); Nauful v. Milligan, 258 S.C. 139, 143, 187 S.E.2d 511, 

513 (1972)." Lucas v. Rawl Family Ltd. Partn. (S.C. 2007) (Opinion No. 2007-MO-058) 

Appellant-Respondent brought causes of action against Respondent-Appellant for (1) 

Breach of Oral Contract for Sale of Property, (2) Breach of Contract and Specific Performance, 

(3) Promissory Estoppel, (4) Negligent Misrepresentation, (5) Negligence, and (6) Breach of 

Lease Agreement. Each of these causes of action are based on the same transaction and 

occurrence. Each cause of action is not pled in the alternative, and they are not mutual exclusive 

remedies. "“An order striking a portion of a pleading is immediately appealable.” 287 S.C. at 
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633, 340 S.E.2d at 565 (citing Harbert, 74 S.C. at 16, 53 S.E. at 1002)." Thornton v. South 

Carolina Electric & Gas Corp.. (SCE & G), 391 S.C. 297, 705 S.E.2d 475 (S.C. App. 2011).  The 

Summary Judgment decision reflected in the Form 4 Order and the Formal Order ends all but 

one cause of action involving the merits of Appellant-Respondent’s case and eliminates a 

substantial right by ending both tort and contract causes of action. 

"“[A]n order that is not directly appealable will nonetheless be considered if there is an 

appealable issue before the [c]ourt and a ruling on appeal will avoid unnecessary litigation.” [756 

S.E.2d 164]..." Watson v. Underwood, 407 S.C. 443, 756 S.E.2d 155 (S.C. App. 2014). The 

same facts alleged give rise to causes of action in tort and contract. Whether the case arises in 

contract or tort is a question for review in this appeal. The Lower Court in its Form 4 Order 

stated “one may not recover in tort where the underlying basis for the action is breach of 

contract” however, the Lower Court granted summary judgment on both tort and contract causes 

of action, when far more than a scintilla of evidence was provided for each cause of action. 

The Lower Court’s Summary Judgment Order should be considered on appeal to avoid 

unnecessary litigation. A reading of the allegations makes it clear that there would be no Lease to 

breach if there was not a breach of oral contract to purchase. The representation made by 

Respondent-Appellant to purchase the Inn induced Appellant-Respondent to sign the Lease.  The 

same transaction and occurrence support both causes of action for Breach of Lease Agreement 

and Breach of Oral Contract.  The lease agreement and damage done to the Inn are both evidence 

of detrimental reliance and partial performance exceptions to the statute of frauds supporting the 

allegations of a Breach of Oral Contract as well as evidence of a breach of the provisions of the 

Lease requiring the tenant to return the property in the condition it was when it was first rented.  

The difference in the damages recoverable from each cause of action is substantial.  Breach of 
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Lease is limited to Lease related damages.  Breach of Oral Contract would include the 

foreclosure losses and other loss of revenue.   

To deny an appellate review of the Formal Order would result in piecemeal litigation, 

resulting in potentially inconsistent results, require unnecessary expense, allow more than one 

bite of the apple by providing multiple trials and prejudice my client by premature disclosure of 

trial strategy. 

For the foregoing reasons, Appellant-Respondent respectfully requests the Court of 

Appeals to continue the stay implemented by operation of the Appellate Rules and this Court’s 

Order dated December 3, 2021, and consider the appeal filed by Appellant-Respondent. 

December 13, 2021      

  _s-James E. Smith, Jr.__ 

James E. Smith, Jr. 

James E. Smith, Jr., PA 

1422 Laurel Street 

Post Office Box 50333 

Columbia, South Carolina 29250 

(803)933-9800 

Attorney for Appellant 

Other Counsel of Record: 

Lena Y. Meredith 

Post Office Box 457 

Greenwood, South Carolina 29646 

Attorney for Respondent 

(864) 229-7241 





























THE STATE OF SOUTH CAROLINA 

In The Court of Appeals 

________ 

 

APPEAL FROM GREENWOOD COUNTY 

Court of Common Pleas 

 

Frank R. Addy, Jr., Circuit Court Judge 

_________  

 

 Case No. 2012-CP-24-0576 

 _________ 

 

IOS, LLC.,   

 

Appellant-Respondent, 

 

 v. 

 

Lander University,   

Respondent-Appellant. 

__________ 

 

CERTIFICATE OF SERVICE 

_________ 

 

The undersigned attorney of James E. Smith Jr., P.A., counsel for the Appellant IOS, 

LLC., does hereby certify that service of the Reply to Respondent-Appellant’s Return to Petition 

for an Emergency Writ of Supersedeas and Petition to Lift the Emergency Stay granted by Order 

dated December 3, 2021in the above-captioned matter was made upon all counsel of record via 

email and first class us mail at the listed addresses below the 13rd day of December 2021. 

 

Lena Y. Meredith 

Post Office Box 457 

Greenwood, South Carolina 29646 

Attorney for Respondent 

 

 

 

  _s-James E. Smith, Jr.__ 

James E. Smith, Jr. 

James E. Smith, Jr., PA 

1422 Laurel Street 

Post Office Box 50333 

Columbia, South Carolina 29250 

(803)933-9800 

Attorney for Appellant 
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