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T PROCEDURAL HISTORY
Apphcam is: prcsently ccmf ned inthe. %uth Camlma Department of’ (,mwctmns Dmmg>
its Mny 2019 ey the Spamnburg C‘mmty Girzind Jurv indicted Appixcant for thrue counts of

failisge fo; stop miglor- w,}m.le (2019 GS-42-2733 -2734 -and —27%5) passessmn ofafi m@x ots

ammumtmn by at pemtm cormctnd of a vidlent'ctinie (2019-(‘842-2736), possession wuh %’en’
0. dxstubute wcame base (”019 GS-42~'>73 7), and possesswn mth iftent19, dtsmbute man&nm
. (2019-(‘18-42—2 738). Applxcam was represcmed Ey Attomcy' E. Jashua Sc.hult.z Asmstant Sol ggtor
Katig: Stuber. of th Seventh ercm! %J icitor’s’ Ofﬁcc, prosecuted ‘the case, On’ Novunber 7. 3&19'
. Apphumt appcared before the: Hcmurablc J Mak: szcs II and entercd al gux’ity plea,-as indicted,

to all-offenses, w uhom any negotmnons or recommenciauons. Jud;;.e Hayés sentgéneed. Apphcam

10 il(tcen yearb lmprtsonmcnt suspwded upot. ihie’ service: of ten. years” 1mpnsonment followed:

by f fve’ wars pmbauou Hor:, posscssxon wnh mt it to distribute coc':a'inc ba*;e‘ =lhfce Jeats’
unpnsonment for: each ia:lure w0y §!op a momr vehnc]e offemc‘ five years® lmpnsonment for the

Weapon char;_,e‘ and-fiv ive: years’ lmpnsanment f‘or pocse«;lon wxlh mtmt o dlsmbuze marguana,

“widli; alf seniences runnmg ccncurrcmlv Apphcant de not plrsue 'ﬁdlrecbappeal
1. FACTUAL HISTORY

Oi. August 10 2()18 App!n.ant taxled to: stop afier speedmg offfrom-an oificer i initiatinga

tratfic: stopfor spcadmg and w,vervmg, ouf; of thu lanc (Fr 17550 Auou';l 11, 201 Applicant
;‘a‘;égain.ﬁnled m atop aﬁer the ofﬂcnr auxvated hxs blue nghts after 1dexmfymg the-cir ab bmng, the
-Sane car that f'aﬂed m stop the Highy beforc {Tr.: 18) He was $patted agam on Septembu' 12, 20] 8

and:inah Akeiptto avoxd (hc pohce Apphcant drovc omo MZVCN] peoples® Yards and, eventually:

‘w'as hu by ‘mother car, causmg him:to: stop; (T 18 =19 Once stopped the off‘cers iound a black

T N



Thifs Court has

Withiegses, passed:upon




}izeﬁg:@tivaA&fiSfda& af 'C'omisel.'

In n‘PCR:ac;t_inj, Applicait bears the burden of prm ing;the; alleg,auom i his: apphcanon
Builer v. Sm_te, 286 SiC. 441, 334 S.E:2d 813 (1985) Whexc the:application alleges inefféctive
assistancé of :counsel as a sgmund for re'li‘if:f-" Applicant must prove that “counsel's Conduct so
undermined the pmpu functioniig of the. adv marml process that [1tj ¢annot-be. n,hcd upon gs.

»hmfmg produced a )ust result » Y

il _an_d W I_{_"(zsi_ungtou; 466"U:S. 6'6_8.;686-1 1984); Butler; 236
8.C, at 442, 334 S.EZd atgid,

n evaluatmg allegdtxons of: meﬁcx,uvc dsmtance of counsel the rev:ewmg court apphe‘;

: the two -proug,ed 168t ou(lmed in Smcklaﬁd First: Applx(.am must prove that coumcl’s perfoﬁiiauu:
_was defi Tcient, .S‘tnakland 466 us, at 686 (}lt'rry v: State; 300:85.C. 1 15 117 386 S.E; ﬁﬁ
625 _(1\-989\)‘ Applicant: st 50 prove his 1%1(_‘_:’@1@1 *g«ll,i:quns,by; a :preponderancc of the: ei%én
'Ruié.m Age), SCRCP. .I:}ndi:r‘t‘hvis. 3;‘5%ozig, theé Court measures an”attorney’s pcrfomlantj ;3y
reasonablcntss undct prevmhm, px()fesmnnal xmnm Cl:e N 300 S. C at117, 386 S.E: ngat 625
(quqtm;, Srnc]:z’am] 466 U S: at, 690) T he proper measure:of; pcrfonnancc is whexhex' theatiorney
prov:ded repreeentauon thhm the rangc of compelence féquired in-crindinal: tases, Bmlw 286
8, C at442, 334 S E2d ar§14, “Counse} is ;:squngl}; presunied to have rendered adequate. aSsistan_ce
and made 4l slgmhcant deexsifdris»‘i'n the axercxse off reamnabk professional judgment” Jo: {citing.
ASchl(md 466 U:8: at 690) When counsc! focuscs on \ome issies 10 the. exclusion: of others,
thcre isa stighg presumpuon that'he [or she] did. so for mcucal reasons.rather. than, through sheér
negleet:™ Yarboroug}'z v, Genln, 540 U 8 l 5 (2003) (cmm, Strm.(ltmd 466, 1S, at ()90) The
Coun i detenmmng dcf' cxency, mmt aff' nnatxvcly L.mmmm the r_zmge of pqs‘sz‘ble: reasons
‘CQH.IJ.&»CI..mav have:had.for pmveedmg ag they did: Cuiliei v Pigholster; 563 US 170,196 20 0

Ha}rmg(on i Rzu’lm 562 U.8. 86, 1 ()9~f0(”01}) ‘[E]'vc’n i an-biﬁ/i:‘ssi_oﬁn.is inddvertent; relief' s



not:automatic. The Sixth 'A'mendm'eﬁf qudrantees feaso ‘,',ﬁ@blc'-qdmﬁgieppﬁ_;_nqt.pért‘ecﬁfu&ii@c‘;‘acy

g Judged wnh thc beriefii of hmdsxght’ Yaé}?}nf«}ﬁg}:;,Sj«ji('_)fiu';s.lai:'ﬁ;, ‘,seetaiso'iMmplm‘ V.- Bavis, “‘)O'l:

g 578 592. (Sth Cir. 2018) ( Clo ! _:_performancc need not; be optlmal to'be reasouable )
‘ Apphcant must overcome: ﬂus presumpncn to rccuve rehef Ci:erry, 300 SiCGiat 1 18 3865 E 24

at'62s.

- showing that ccuns'qlf‘s ations: ‘ﬁmdre‘.likely tlmu nist. a!tcred thc cmtcome but thie dlffefenc

between Srrickiand's prejudlu. standard and a more~probable-fhan-not standard’ is: slxgﬁg an

sz

matters (mly i the mrest ca\e e Harrmgan, 562 U.S:ati1:1% (quo(mg Smck!and 466 1.8 ar

597, The--hke‘hhood ofidc

U 'iconccwable 48 id ai 112

:dlfferem result must he substanual_

The preyudxco ana!ysxs reqmres the court decldmg the meffectwenese claxm 1o uonsxder thc, lotaht)? )

‘pled; Apphcam must show that there as @ re'xsonabh, probabxhty :
th'at but- for counsel's alleg,cd e@rs, he would nof. have pleaded gumy and wauld have: msnsted ofi
going to.triak. H:II vk od.’mrt 474 i S 52 59 (1 985) Becauqe a gmlty plea 1s a solemn judlcxal _
admxssmn of the: (ruth ofthe charges dgams;t an mdwtdual the PCR: apphcam S Fighitto cuntest the._
validity of such 4. plea is ussally, but not mvarmbiy, fm'eclosed Sép: Biaclcledga v. Allison, 431
us. 63 7’5 74 (1977) (“Solemn declaranons in open court cdrry a str_oqg pmsmnpuon of verity; |

The subseqm,nt prusentauon of . wnclusnry allegatmns unsupporwd by spectf’ ics s’ sublcut to

summar_y dxsmzsaal as dre comentmns that in 1he fhce of the. remrd e’ wholly mcrediblé;");

L



Statcmt:mb nade dnrmg, agilty plea should be considered canclusively; unless an Applicant

presems validt Tegsony why e or shc should be ailow‘éd fa: éiepz‘m'from "th‘i-: truth. c‘f"' his statements,
=£)q!z(g;x ¥, Stala,.,326' Sﬁ;C,ﬁl 3_(_)_, 1_37-38 654 S E2d 870 8?4 (Ct App:: 2007) (cumg, Ci an')‘ord 1,
Lniréd: Statew, 519°F, 2d. 347 350 (4lh Cll‘ 1975)}

The s;anq;zrds domnot e'amblnh mechamnal mks ther ultithate focus-of {riquiry musge o,

the fundamental’ falmcss of the pmcecdmg whose rcsult is: bem;_., challengcd .S‘l/ m&?ami 4&@&3
ar:69%. . A court.néed not lﬁrst dewnnme .;’\yhethg_ q';;uriﬁéf’_s};p’;:‘rlf‘cs'r,,_h_ia'r_iée‘ was. @eﬁc‘ién{ b‘eafore
exammmg e prejudtcu mxﬂered ‘)y thc defendam as'a xeqult o{' the'alleged. deﬁcxancxes, rf’:}t :
ms:er to dxsposc of.an meﬂectxvcnes«: Llaun on; the g.mund of lack' of sitfficient prqudmeﬁéh

‘Course should befollowed, Id at 696-97

»F&i{iiréf'm CbILMﬂ)}gaﬁab' ?I&"im‘:’s'ves .
A,pphcmlt alleges lhdl hxs ‘Eounsel pmvxded mt.ffcz,mc _nsmslance v»hen he failed Jor call
Appltcam 'S grandmother zmd unployc.f g5 mntigmen \vmwssus at hlS plea hearing: This’ al]egation;
a8 wuho.ut, mcm..

A PCR Apphcam a]legmg mu“ fecuve assmance of t.oumel torfm]ure to présent miitigation’
.'t,vxdrmce cannot mm thew burden mmpty by <ah0\91mg that wlmsel faxled to presem évidence.that
numemm peop]e who kncw [Apphcam] thouom he was geneml}v 8 good person,” Smck!am]
466 U S: at: 700 Imxead xt toigsy’ be: shoveti thal coumel fatk:d to: prescnt strong, ewdeme (»f :
-:mltlgatmg c!rcumstances’ snch agai hxstory of muual health issues, dmg;‘abu:«;_c; childhood wauma,
_or l:mxted mtellectual mpacxty See: C‘oxmul vi Staate, 380 S.Cf. 1:1‘59--670'58 E2d, 35:'6:‘("’008) (ﬂndmg
thaty de(‘endant was. prejudrced by counsel’s ffulure o mvesunme and present m:txganng‘evxdence '

l;_e}_pnd the bx_‘_iei-(@sﬁmpﬂy of the, detcndanl s mother)



hewas aﬁmd of gomg to Jzul ‘

At the. plca hemng, Counse.l stated i in. mmgauon that Apy fict ;was .m hxs early thm:es ;

;had adint’ grade; cducatmn, had 1hrcg chﬂdren, and had becn teying (o change. hxs life-around: b_y
workitig at .a;salvag,e dealcr-;hxp (f . 24) Hc. Teéxplained, !hat Apphcam had prevmusly Beenthe
victim of a vmlenl cnmc was, pamly?cd fmm the uaxst dowm and'suﬁ‘cred fiom: post-traumatic
stress disorderas g rf.sult {Tt: 24 ’Ir 25 Tr. 27) He explamed that Appllcant had been, :,taymg
‘away: fmm drugs cmd had done. weli o home detcnuou (T 23) ‘He also noted: that Apphcam only :

had a sniall amount of diugs and rcquestcd credn {or over 5 year o{‘ txme served (T I. 25 Tr% '

Counsel stated that Apphcam kncw heé nceded ) reform hh belmvxor»becausn ‘he.was in . gz;:ry:
tough muauon zmd requcsted a probanonary sen(eme becausc of hig medtcnl condmon (Tr“G)
Caunsd also dcsenbud Apphcam as atvery pathem. mdwxdual * (Tr 26}, He stated that fie %am
o ‘offense: b» that commem, bul atatcd shat Applxcant Iooks‘ lxke-pathos-:at- Teasi to meargl
he’s al,w._;ys been-a Av;:’sy gemal t\rpe' of ‘persén" V(T -.»’?6)

Apphcant t:tmcd that he ageed mth the, stalemems made by his lawyer, (Tr ’78) He:then .

apulogm:d tothe officers’ mvolvcd i thiecase tind: stated that the crimg was the rec.uh of 1mdequate

psychiatris-care tie was: rccewm&, at Ihe timeg. (T 1i28). He. statéd tha( hei ran fmm the. pohcc because

'_r- 28~ Trn 29) He suated thal heé'wag not d bad perscn and was

“man umugh to 6. accept whatc»er is commg (I‘r 79) Fi mally he stated thut hig bo:,s and.
higgrandmothier: would have besn) present but wefe. not beuause his l?W}’f"er‘;@,as‘x*éx&_’biisg and.'.d'_i.'df
natget a.chance to.call them (Tr 29)

“Atthe cwdem]ary hiearing, Apphcam testmed that; hlS Attomcy insulted him by aallmg Him-

pmhenc ™ He stated thati nobodv wa§:_p1,escm ,tp,«z;peak:'oﬁ‘hm behalt at hxs ple'i hearmg even

though he had spoken. with ‘tiis attoriey aboiit ti't-vthae day béfore and i day of the: heanng, He

'\'%'antcd his grandmother and employer o prm.nt ‘and acknosylsdged‘that‘thm was put-on the .




'tncc! tosupport hnm Apphcant’ emplovur, Jmms Norman tcsuﬁed tha( Apphcam worked for~

'record_.- Hé‘:stat_ed jfthntjﬂ;éi_r leshmonv may have bu*n helpful w0 him,.and he- did not like how:it

‘appedred lbat e had f10: suppcm swtem He stated tHat he was strugglmg from Substance abuse

angd- menml heahh disordersat the time hé- «.omrmtted the cnmc‘; but. was mll keeping a-jobs. He

explainid that he hadbeen rqc_:ewmg reatmient f‘qrthe_st:fissues;x&:hilc he was out ojn,i;’ond. Hestated

‘that he was not t,blvd‘th‘at.heWauldfbé,una‘ble to-call 'wimescés:if e cmémd“a"guiliy pléa. He stated

that he wantéd 4 negouatcd plca but never. .gotany’ such oi‘f‘crs or mcammendatmm

Apphcam’s grandriothet, Be'ty lohnson, tesuncd that- she; had spoken with Counsel nbou!

Soing: to the’ plea hearmg She saxd that she Wil aw becn presem but did not know fhat. ha«fiad I'

mnered hisuilty plea She stat(d that. he, had -begr Imng with hee it the time, and that -shé:ﬂ’ad
&

him:af- thc time of' the cnmes, and had bem atthejob 101 abcut Six monthis, Hé'stated tht: Appl

m_
dida good JQb for h1m and: noted lns mtclhg,em.c &

Counsel testifi gd:_thac.uhc;hagi met wljh_Appﬁc_ani;é@'er» he'w;gs éh{&gcﬁ; and Applicant did

1ot wan ii);i;fdrs‘de“a_ jfu'r’y':;‘ al; He: ém‘xc‘di that trial would*have been: dxsadvamageous and that
: Apphcamt would have been facmg, enhmn.ed pcnalnew due’ m his prmr record. He unsucéesshully.
:attcmptcd 10’ ncgctxaze & pled af,rcemcm thh the’ Stmc, 50 Appncant entered his'plea: wﬂlmut any

:negotmtmm or recommendanons He explamcd ﬂldt thc plea had 1ot been ﬁchcdulcd when itwas

.1ken, but: thal he: \w;hes he had. mld lhx. mmg,auon W unesses $0-that Ihcy could havt, aumded He

didnot recail; it he spccxﬁcally told- them that the heanng was ‘takig’g_ipla'c‘é, Hestated that,.in light

of Apphwm £ prxors he could: havei recewed inore ume, anl?rﬁ‘;i'gfzd thatiis g_é:riet"ally iheséa‘sew'ith:

& guilty. plca.

Counsel ;ackimwledg,ed that hc used the word “pithetic™ 1o descnbe Afp;.a__h;ca_m:i ‘and

Ruogmnd that it was'a poor choice of words dind offendtxl Apphcam HL feiterated that'it was not



his intention to:cause ;bfféﬂé‘éffbu'l: .-iix"s"té:id"-ﬁé“wglg-'u_s"i_x',;gfglieii{vbr_ﬂ v, 'ih:“gq.féﬁzjgichﬁcv,s,en’s»g,:

jb,tjrj\ééirif ili‘at‘{ xcant wiis sympathe | c.5 )

Ahat- Applxcanl was an mtelhgent hard-wo” inig person who h'xd fallen astray il w

"wath memal physma] and :behavmr'll problems. Apphcanl s concoms that . it appearcd ;j" ;

A"”""“"-‘"‘ES-g‘a?’dmothcr:andﬁmpl et pr
under thése Cireuinistarices.

Apgﬁcaﬁi- iidésvnm assert that he wou[d have proceeded to; tnal lnd he known thm ‘C‘Bunsc'l‘{

wés 1ot gom to arrangc for anyons | 5 eak:on: lu chalf,’ N bes ”Agphcan'g al_légg tli‘zitz_iﬁ#‘

séntence exceeded :‘t_héi’staﬂié r Instead, éli'_he; has, Presented: vidc&’dé ‘th&i-‘Shi)W‘;lﬁiftf :

peaple Who knew: hun thought he was a gnod pexson Thxs i msufﬁc:ent 10 ‘;how that he was:

pxe;udlced by Counsel’.s; performance AS 8u h tha apphcatton for post'cahwcmm rehef muyst bu?

dermd and dxsmxssed it pre;udnce,

|

gy N



¥ C ON CLUSIO\'

Bascd 'bn.; all ‘the fdré:gbﬁxg, “thii§ Cmm ﬁnd‘; and concludcs that l\pphcam fas not.

eslabhshcd ~my Lonsututmnal v1olahons or, dcpnvan(ms that wou]d reqmre this Court. 10-g g,rant his
'apphcauon Thcretore “this. Apphcanon i’or poqt-ncmmnnn rehef mus( be! dcmed and dtsmxsscd
with_ préjudicé.;

’l‘hm Court nonﬁes lhc Appheam that he must ﬁle and servc a ncmce of dppeal \ithin thirty

-(30) days ftom the recenpt by coungél of wnttcn nmxce of entrv of Judf,m(,nt to becure the’

appmpnate appellate rewew Sea-. Rulc‘203 SCACR Pursuant i Ausm
: :409 S: E 2d 395 (1 991), an Apphcam has a rlght o dn; appel!ate counsel’s asmtance n seekmg
TEViEw: of lhe d%:mal of PCR Rule 7L I(g) QCRCP prowdcs that if the Appixcant wxshe« 10: seek
‘appsllate revnew PCR “counsel must: suvc ‘and: f leia Nonce ol Appedi on thi Apphcant 'v%eh

=
“Your attcnnon s dlrected g South Caro]ma Appe!late Courf] Rule 243 fora appropnate pmtedur%

m

for: appeal -
IT1S THEREFORE ORDERED: w
I .

R s A pllcatxon for. Pos(-Commhon Rehct st be: demed and =

dxsnusaed Wxth prejudice;: and

2. TheApplicant mustbe “remanded (o diescﬁsmiély' of the South Carolina
Deparuierit of (,orrewons '

AN‘_JTI‘,SOORDERED s ?.»‘\ -

-, South Caiolin

10

Sizi‘fé; 305 5.0, 53,

LN



