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STATEMENT OF QUESTIONS PRESENTED -

P
[

The Court of Appeals correctly ruled the trial court erred iniﬁnding
statement given by Petitioner following a polygraph examination
was inadmissible due to the polygraph being per se excluded from

admission into evidence.



STATEMENT OF THE CASE

Procedural History

The Richland County Grand Jury indicted Respondent/Appellant Kendra Samuel
(Samuel) on one count of homicide by child abuse. She proceeded t(;) trial before the
Honorable G. Thomas Cooper, Jr. on November 29 and 30, 2010. During pretrial
motions and after finding the statement voluntarily giQen, the trial cquﬁ suppressed a
statement by Samuel. The circuit court’s ruling substantially impairs the: State’s ability to
prosecute the homicide by child abuse charge, and the State timely servea the Notice of
Appeal from the oral order on December 1, 2010."

On November 14, 2012, the Court of Appeals reversed the trial court’s

suppression and remanded the case to the trial court. See State v. Saimﬁel, 400 S.C. 593,
735 S.E.2d 541 (Ct. App. 2012). Petitioner filed a Petition for Rehearingf, v:vhich the Court
of Appeals denied on December 18, 2012. Petitioner filed her Petitiém for Writ of
Certiorari on January 24, 2013. This Return follows. 5

Factual Background

|

On July 31, 2008, Jessica Davis entrusted the care of her twb-year-old son to
Samuel. Davis and her grandmother left at around 5:30p.m., leaving Samuel alone with

her son. Samuel placed the child in his crib as if he were asleep when _:she returned with

! See State v. McKnight, 287 S.C. 167, 168, 337 S.E.2d 208, 209 (1985) (“A pre-trial order granting the
suppression of evidence which significantly impairs the prosecution of a criminal case is directly
appealable under S.C. Code Ann. § 14-3-330(2)(a) (1976).”); State v. Henry, 313 S.C. 106, 108,432 S.E.2d
489, 490 (Ct. App. 1993) (same).




him from the park at around 7p.m. Davis checked on her son sometime after 11p.m. and
found he was not breathing. |

Samuel and Davis each gave witness statements on August i, 2008 at the
Columbia Police Department (CPD). At the time, neither was considered a éuspect of a
crime. After further investigation, Investigators Reese and Thomas asked Samuel to
come back to CPD to give additional statements. She returned on Auéust 6. (R.33;
App.35). | |

Samuel was met by Investigator Gray, who read Samuel her Miiraznda2 rights and
had her sign an Advice of Rights form prior to conducting a polygréph examination.
(State’s Exhibit 1; R.24-26; 213; App. 26-28; 215). Investigator Gray indicated Samuel
was free to leave at any time before, during or after his examination of ﬁer. (R. 65-67,
App.67-69). After informing Samuel the exam indicated deception, Gray asked her some
follow-up questions.(R. 47-49; 51; App. 49-51; 53). He began talking with her and she
gave him a statement of the events that transpired with the child. (R. 51;-5!3; App.53-53).
Investigator Gray notified Investigators Reese and Thomas that Sdmuel gave an
additional statement. (R. 53; App.SS). |

Investigator Thomas stated there were indications from the st'étgment given to
Investigator Gray that Samuel had changed her story regarding the eveﬂts_that resulted in
the child’s death. Shé indicated injuries occurring to the child. As a result, he and Agent
Shockley with SLED’s Child Fatality Task Force conducted an interview with Samuel.
(R. 72-73; App.74-75). He indicated she was free to leave and not in éu;tody. Further,
he knew she had been advised of her Miranda rights. (R. 73-74; Apﬁ.75-76). They

began an interview with Samuel and concluded the interview after having to delete some

2 Miranda v. Arizona, 384 U.S. 436 (1966)




files off the digital recorder in order to have more memory to store heréerjﬁire statement.
(Court’s Exhibit 2-3; R. 75; 222-236; App.77; 224-238). Samuel prO\f{id;ed a statement
similar to the one given Investigator Gray. She was -allowed to p?royide a written
statement, and then answered some questions in her handwriting. (Sté_te’s Exhibit 2
pages 1-6; R. 77-79; 214; App.79-81; 216). C

Investigator Thomas and Investigator Reese then conferred and;: a;fter discussing
the autopsy results and information received from Davis determined Sagmlijel’s story was
not corroborated by the evidence. (R. 81-82; App. 83-84). Samuel wais Iilot handcuffed
or in custody at this time and was free to leave if she chose. (R. 81; 87;—89; App.83; 89-
91). : }
Investigator Reese then conducted an interview on Samuel. (Couirt",s Exhibit 4; R.

106-107; 259; App.108-109; 261). Investigator Reese reminded Samlilelt she had been

advised'of her rights and asked if she still wished to talk with them. She fagjreed. (Court’s
Exhibit 4; R.107; 259; App.109; 261). Samuel gave another statement toithe Investigators
and again answered several follow-up questions in her own handwriting q;fter giving the
statement. (R.107-108; 259; 220-221; App.109-110; 261; 222-223). Iﬁvéstigator Reese
testified she was free to leave and they could not stop her until the tim?e $he was pléced
under arrest. (R.111-113; 116; App.113-115; 118). |

In her last statement to the Investigators, Samuel admitted shakir}géthe baby. She
stated the baby began crying hysterically while-in her care, and she coufldf not get him to
stop fussing. Samuel picked the child up, and shook him for one to twoi minutes until he

‘stopped crying. After shaking him, the child was unresponsive so instei:ad of calling for

help, Samuel left the house and went to the park carrying the child.. 'Her boyfriend



picked her up from the park and brought her home. Davis was home and instead of
letting anyone know the child needed help, Samuel placed the child 1n' tile crib as if it
were asleep. (Court Exhibit 4; R. 259; App.261).

Prior to trial, the court conducted a Jackson v. Denno hearihg to determine

whether the multiple statements given by Samuel were knowing,g voluntary, and
admissible. After hearing from all the officers involved, the trial cm%rtf concluded all
statements made by Samuel were knowing and voluntary. (R.183-18§; App.185-191).

The court concluded all the statements were admissible into evidence atitrial. (R.189;

[

-
App.191). ‘

Counsel for Samuel then indicated he intended to bring in ;the polygraph
examination at trial as it relates to the statement giyen to Investigatc:)erray. Samuel
moved to exclude the statement because she could not reference the fa;ictj she failed the
bolygraph. The frial court agreed to exclude without providing any reaszonjing. The State
served and filed this appeal from the trial court’s oral suppression rulfinlg. (R.189-190;

195; App.191-192; 197). ' ‘ !

t



ARGUMENT
I The Court of Appeals correctly ruled the trial courtf e:rred in
finding statement given by Petitioner following a polygraph

examination was inadmissible due to the polygraph bemg per

se excluded from admission into evidence. ! I

The Court of Appeals correctly found the trial court erred in ref@siﬁg to admit the
first statement given by Petitioner which followed a polygraph examination. The Court
correctly found the trial court erred in finding the polygraph evidenée was per se
inadmissible and because it was per se inadmissible the statement cduld not come in

o
because its probative value became substantially outweighed by its prejudu‘:lal nature.

Petitioner’s main arguments relate to the admissibility of the; polygraph to
determine the admissibility of the statement. As below, Petitioner seerﬂs to argue any
testimony related to the polygraph is per se inadmissible. However,; as the Court of -
- Appeals éorrectly found, while the testimony is generally inad_missiblej, i.t is not per.sé '
inadmissible. .

The admission of evidence is within the discretion of the trial court and will not

be disturbed on appeal absent an abuse of discretion. State v. Pagan, 369.S.C. 201, 208,

631 S.E.2d 262, 265 (2006). An abuse of discretion occurs when the trial court’s
conclusions either lack evidentiary support or are controlled by an error 9f ;law. Id.

This Court has held “the results of polygraph examinations are gener‘ally

inadmissible because the reliability of the test is questionable.” State v. McHoney, 344
S.C. 85, 96, 544 S.E.2d 30, 35 (2001). The Court, however, refused to set a per se rule
that no mention of a polygraph examination or its results may be made before the jury.

See State v. Council, 335 S.C. 1, 515 S.E.2d 508 (1999). Instead, the Court found the




“admissibility of this type of scientific evidence should be analyzed under Rules 702 and

403, SCRE and the Jones factors.” Id. at 24, 515 S.E.2d at 520.

Petitioner refers to State v. Pressley, 290 S.C. 251, 349 S.E.2d 403 (1986) and

Rutledge v. St. Paul Fire & Marine Ins. Co., 286 S.C. 360, 334 S.E.2d§ 131 (Ct. App.

1985), to argue a per se exclusion of polygraph testimony and evidence.; Both of these

cases arose prior to Council and the adoption of the South Carolina Rule 'of Evidence in

|
Vo

1995. As such, neither is controlling in this case. .

In the instant case, if the trial court determined the statement was inadmissible
solely based on defense cdunsei’s desire to mention the polygraph examinétion, it was an
abuse of discretion. The trial court failed to consider the relevant facto:rs; as required by

Council, and instead determined the admissibility under a bright-line, per se rule that was

specifically rejected by Council. The failure to exercise discretion, hoWeﬁver, is itself an

abuse of discretion. State v. Mansfield, 343 S.C. 66, 86, 538 S.E.2d 25;7% 267 (Ct. App.
2000). :

Further, defense counsel nevér provided the trial court witih ;any basis for
suppressing the statement based on the polygraph examination. The% c;ourt found the
statement knowing and voluntary, and thus, admissible. The admissiori éf the statement
did not require admission of any information regarding the polygraph;eﬁ;amination and

counsel’s bootstrapping of a claimed desire to raise the issue of the poljgﬁaph is simply a
. .

means to force the exclusion of the statement. See e.g., State v. Rochestef, 301 S.C. 196,

201, 391 S.E.2d 244, 247 (1990) (finding a statement made after being gi\}en a polygraph

examination is still admissible). L
[



Further, Samuel’s counsel could have waived the error associated vFvith addressing

1 ‘
‘

the polygraph by raising it as part of his defense. See State v. Stromah .281 S.C. 508,

513, 316 S.E.2d 395, 399 (1984); State v. Gillis, 73 S.C. 318, 53 S.E. 487 488 (1906) (all
rights, including constitutional rights may be waived). Furthermore, the mention of a
polygraph is not per se prejudicial as counsel may have a valid trial strategy to allow its

Cod

admission. See Ellenburg v. State, 367 S.C. 66, 69, 625 S.E.2d 224, 226 (2006). As

discussed below, the admissibility of the polygraph evidence in order t(o demonstrate
coercion or the lack of a voluntary statement certainly would be considered a valid trial
strategy for waiving any objection to its admission.
Samuel’s counsel could have raised the polygraph examina}tidn during his
examination of Investigator Gray or of his client. There is no per se .exclusion of the
-testimony, and the trial court erred in making a per se ruling. Samuel”sf counsel made it
clear he intended to use the polygraph and Investigator Gray’s ﬁnding df deception to
show Samuel was coerced into changing her story and giving a new steilte:ment. (R.189;
App.191). This appears to be a valid trial strategy for the use of the pojlyéraph evidence
and testimony, and as discussed below, the evidence could have been :admitted for this
limited purpose. Accordingly, the trial court abused» its discretion 1n s;uppressing the
statement if it did so based on the bootstrapped ground that Samuel’s eodnsel sought to
admit information about the polygraph if the statement were admitted. ’ ‘
Additionally, the trial court abused his discretion in excluding the étatement under
Rule 403, SCRE. Rule 403, SCRE, states: “Although relevant, ev1dence may be

excluded if its probative value is substantially outweighed by the danger of unfair

prejudice . . . . “Unfair prejudice does not mean the damage to a defendant’s case that



results from the legitimate probative force of the evidence; rather it refers to evidence

. . . . . i i
which tends to suggest decision on an improper basis.” State v. Gilchrist,:329 S.C. 621,

630, 496 S.E.2d 424, 429 (Ct. App. 1998) (quoting United States v. Bonds, 12 F.3d 540,

567 (6th Cir.1993)); see also, State v. Dickerson, 341 S.C. 391, 400, 535§S§E.2d 119, 123
i

(2000); United States v. Rodriguez-Estrada, 877 F.2d 153, 156 (lst Cir.1989) (“[A]ll

evidence is meant to be prejudicial; it is only unfair prejudice which must be avoided.”).
In this case, the trial court did not conduct any balancing test. Thefc was never a

discussion of what prejudicial impact the statement may have had and certainly no

finding any prejudice substantially outweighed the statement’s signi.ﬁcf:ant probative
value. The probative value of the statement is significant because it sets?the stage for the

two following statements including the one in which she admits shékjng the child.

Further, it establishes what takes place during the time she is at CPD fforﬁn when she is

given her Miranda rights until the recorded statements are made. The trial court’s ruling

[

would leave a significant gap of time between her arrival at the station and Miranda

warnings being given and the subsequent admissible statements made b§ Petitioner. The
i;
State is entitled to fill in these gaps and this statement, already four)dé knowing and

voluntary by the trial court, was necessary for this purpose. See e.g., O}dfChief v. U.S.,

i

519 US 172, 187-188, 117 S.Ct. 644, 653 - 654 (1997).

In this case, there is no prejudice other than the usual prejudicé from admitting
evidence against a defendant. Even if the possible prejudice was the irjlability to cross-
examine about the polygraph, counsel could have elicited testimony ;that Investigator

Gray only received the second statement from Samuel after accusing h:ér;of lying. The

t
1

result has the same impeachment value without mentioning the polygraph and allows the



admission of a clearly probative statement. As a result, there is no prejudice whatsoever
from the admission of the étatement and the exclusion of any mention o'f 3tﬁe polygraph in
the event it is to be excluded. The lack of prejudice is especially true Iif,; the trial court
admitted the mention of the polygraph because there is no per se!n:ﬂe barring its
admission and the evidence could be admitted with a limiting instruction as discussed
below. |

The cases of State v. Wright, 322 S.C. 253, 471 S.E.2d 700 (1996), and Johnson

v. State, 355 A.2d 504 (Md. 1976) cited by Petitioner are highly instructive and belie the
trial court’s application of a per se rule. In Wright, this Court found:

Appellant sought to disclose the polygraph examiner’s
misinformation to show the jury that the confession was not
given voluntarily. However, appellant did not suggest at
trial nor on appeal what limitation could have been placed
on the disclosure to limit prejudice to appellant. Without
some limitation, the only inference the jury could
reasonably have drawn from learning appellant’s
confession followed closely after a deceptive polygraph
was that the confession was truthful and the answers given
to the polygraph exam were untruthful. This would serve to
bolster the confession rather than persuade the jury jto
believe the alleged coercion. Under these circumstances,
we find no abuse of discretion. -

Dot

Wright, 322 S.C. at 256, 471 S.E.2d at 702 (emphasis added). This Court;articulates that

. I

if a proper limitation on the use of the polygraph evidence was given to the jury, it could

be used for the purpose Petitioner seeks to use it in this case—for the liﬁited purpose of
establishing a statement was involuntary. ’
Similarly, the Johnson Court explained that in some circumstar}c%:s the evidence

|
of a polygraph may be admitted. The Court faced the argument that pelzr ise exclusion of

evidence of a polygraph was necessary. The Johnson Court, however, found where the

10



evidence is being admitted to show the involuntariness of a confession, és: opposed to the
guilt of the deféndant, the evidence may properly be admitted for that limited purpose

and with proper limiting instruction. In Johnson, the Court explained:
While the issue to our knowledge has never be'eri
decided in Maryland, other jurisdictions have held that the
taking of a lie detector test may be considered by the jury.in
determining whether a confession was freely and
voluntarily given. Leeks v. State, 95 Okl.Cr. 326, 245 P.2d
764. A jury should also consider if the method of
examination was such as to constitute, in itself, coercion
sufficient to find a resulting confession involuntary,
Johnson v. State, 166 So.2d 798 (Fla.App.). The very fact
that the accused was preparing to take a lie detector.test
was found to be a proper factor for consideration by the
jury when deciding the voluntariness of a confession given
before such test was administered. People v. McHenry, 204
Cal.App.2d 764, 22 Cal.Rptr. 621. See_also annotatlon
Evidence-Deception Tests, 23 A.L.R.2d 1306. ‘

The reason for excluding the results of a polygraph
examination is the questionable reliability of such evidence!
Similarly, the admission into evidence of whether an
accused agreed or refused to take such a test may give rlse
to jury speculation as to his reasons for submitting or
refusing to submit to the test. In both cases, a determmatlon
of guilt or innocence may be affected by an accused’s state
of mind after the crime, rather than upon evidence
produced related to the crime itself. But evidence of the use
of a polygraph as a device to obtain a statement is
substantially less prejudicial than either the impact of the
questionable results of the device or the effect of the
defendant’s refusal to take the test. The importance ‘of
permitting the jury to weigh the coercive effect of every
motivating_circumstance surrounding the eliciting of a
confession. far outweighs the importance of avoiding the
possible prejudice from a reference to its use. Furthermore;
as indicated by Lusby v. State, 217 Md. 191, 141 A.2d 893,
any prejudice may be diminished by instructing the jury as
to the limited purpose of the admission of the evidence

L]

relating to the device. !

11



Johnson, 355 A.2d at 507-508 (emphasis added). These two cases Eprovide great
examples of the error by the trial court in finding the evidence of the }:)ojlygraph per se
inadmissible, and therefore, barring admissibility of the statement. This is especially true
after the court made an unappealed finding that the statement wais Eknowing_ and
voluntary. _

Accordingly, the Court of Appeals correctly found the trial cizourt erred in
suppressing the statement given to Investigator Gray because there is not %lnd should not
be a per se ban on the admissibility of polygraph evidence. Further, t:heé court did not
conduct a proper Rule 403 balancing test, but even if he had he abused'hifs discretion in
excluding the statement because any prejudice from the admission 6f ( the statement
certainly did not substantially outweigh the statement’s probative value, especially in
light of the fact the admission of the polygraph could be for the lintlit[ed purpose of
attacking the voluntariness of the statement and a limiting instruction cbu;ld be issued to
prevent any prejudice from the consideration by the jury. As a result, t:hi;s Court should
deny the Petition for Writ of Certiorari because the Court of Appeals co,rre‘:ctly found the

trial court erred in finding polygraph evidence is per se inadmissible arid;in suppressing
i i

the statement made after the polygraph.

12



CONCLUSION i
For all of the foregoing reasons, it is respectfully submitted that this Court should

deny the Petition for Writ of Certiorari to the Court of Appeals. .
Respectfully submitted, :

ALAN WILSON | |
Attorney General '

WILLIAM M. BLITCH, JR.
Assistant Attorney General
S.C. Bar No. 15608

t

BY:

Office of the Attoméyf General
Post Office Box 11549 .
Columbia, South Carolina 29211 -
(803) 734-3727 P

|
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