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CERTIFICATE OF COUNSEL

Counsel for Petitioner certifies that the petition for rehearing was made and finally

ruled on by the Court of Appeals on January 25, 2013. App. 18.



QUESTIONS PRESENTED

L The Court of Appeals erred in affirming the trial court’s failure to direct a verdict of
acquittal on the charge of burglary in the first degree where the only evidence pre;sented to support
the element of intent to commiit a crime in the dwelling was the violation of the ordfer‘ of proteétion.

II. The Court of Appeals erred in concluding that trespass is not a lesser-inicluded oftense of
burglary in the first degree where a violation of an order of protection is used as the predicate crime
because the order of protection essentially provided notice to Petitioner not to bé on the premises,

just as a trespass notice would.



STATEMENT OF THE CASE

During its Septembér 2010 term, a Greenville County Grand Jury indicted;Petitioner on one
count of violating an order of protection (2010-GS-23-4939) and one count of bu:rglary in the first
degree (2010-GS-23-4940). R. 168 (Indictments). Petitioner proceeded to trial orll both charges on
February 1, 2011. Jennifer Tessitore prosecuted Petitioner. Dorothy Manigault represented
Petitioner. The Honorable G. Edward Welmaker presided over the two-day trial'i. R. 1. The jury
found Petitioner guilty of both charges. R. 160 lines 3-11. Judge Welmaker sente;lced Petitioner to
fifteen years imprisonment for the burglary conviction and thirty days impﬁ‘sonment on the
violation of protective order conviction. R. 162 line 24 —R. 163 line 5.

Thereafter, Petitioner filed a timely notice of appeal, which was perfected: The Court of

Appeals affirmed Petitioner’s conviction and sentence in a published opinion on November 28,

i

2012. State v. Gilliland, Op. No. 5053 (Ct. App. filed Nov. 28, 2012); App. 1-9. On December 13,
2012, Petitioner filed a petition for rehearing. App. 10-17. By order dated January 25, 2013, the
Court of Appeals denied the petition. App. 18.

N
This petition for writ of certiorari follows.



ARGUMENT |

I. The Court of Appeals erred in affirming the trial court’s failure to direct a verdict of

acquittal on the charge of burglary in the first degree where the only evidence Drésented to support
. ‘ [ :

the element of intent to commit a crime in the dwelling was the violation of the order of protection.

4

In 2008, a romance blossomed between Petitioner and Pamela Morgaﬁ, who were co-
workers. R. 25 line 8 — R. 26 line 1; R. 81 lines 3-11. Eyentually, the twb de%cided to move in
together. R. 23 line 24 — R. 24 line 1; R. 81 lines 12-16. In February of 2069, Petitioner and
Morgan moved into a home rented by Morgan. R. 24 lines 2-3; R. 57 lines 20-54. In January of
2010, the relationship soured. R. 24 lines 4-8. On February 16, 2010, Morgan ob:tained an order of
protection against Petitioner. R. 24 lines 9-11; R. 28 lines 1-3; R. 164 Orgler of Protection.
Pursuant to the order of protection, Petitioner was not permitted to contact Moirggm and was not
allowed into the home the two had shared. R. 164 Order of Protection. Des;pite the order of
protection, Petitioner continued to contact Morgan through numerous letters. R. 48 lines 11-22; R.
51 lines 6-12; R. 53 lines 12-15. Petitioner admitted to violating thé order of pro;tection by writing
Morgan letters. R. 83 lines 15-18.

; .
Shortly after the issuance of the order of protection, Morgan contacted Pet}itioner’s son, with

whom Petitioner was living. ‘R. 29 lines 14-23; R. 61 lines 4-5. Morgan testiﬁ%d that she called

b

Petitioner’s son, who handed the phone to Petitioner. R. 30 lines 11-12; R. 61 liné 8. She then told

!
Petitioner that a member of his family could obtain Petitioner’s belongings when _T,he was home. R.

30 lines 14-16. On March, 16, 2010 Morgan arrived home from work at 12:10 a%m. R. 31 lines 7-

14; R. 60 lines 2-4. When she arrived, she was startled to see Petitioner in her horjné. R. 33 lines 7-

'

9. Thereafter, the Petitioner talked to Morgan for several hours. R. 63 lines 16-23. Eventually,

t



Morgan contacted 911. R. 35 lines 19-24. Within a few minutes, officers arrived at her door. R. 36
lines 16-18. |

Officer Flood, the responding officer, testified that when he arrived he 1ea%ned there was an
ordér of protection in place. R. 8 lines 2-3. He then placed Petitioner, who was }jlar'ldcuffed, in his
patrol car. R. 8 lines 4-6. After speaking _with Morgan, Officer Flood then quesfticfmed Petitioner.
R. 8 lines 18-20. According to Officer Flood, Petitioner claimed he walked eight riniles to get there,
he was-aWare of the order of protection, he entered through a bathroom window, a;md his purpose in
going there was to reconcile the differences with Morgan. R. 12 lines 8-18. Officer Flood did not
look in the bathroom, the alleged f)oint of entry for Petitioner. R. 14 lines 7-8; R. AEIO;Iines 9-11. On
April 2, 2010, an officer in forensics went to Morgan’s home for the first time. R 17 lines 20-22;
R. 66 lines 13-16. During this visit, the forensics officer took photographs of ghé outside of the
house. R. 66 line 20. Sometime after this visit, Morgan noticed the latch to the li)athrooﬁq window
was damaged. R. 41 line 23 — R. 42 line 3; R. 66 lines 21-23. The forensics (;;fﬁcer returned to
Morgan’s ‘home on April 13, 2010. R. 17 lines 23-24. During this visit,,i the officer took
photographs of the inside of the house. R. 67 lines 8-11. l :

At the conclusion of the state’s case, Petitioner moved to dismiss the cha:rgg: of burglary in
the first degree because the state had not proven all of the elements. R. 78 lines 9-12. Holding that

there was sufficient evidence from which the jury could logically and fairly ded;ucé guilt, the trial

judge denied the motion. R. 78 lines 13-22. |
In his defense, Petitioner presented a slightly different version of the|facts. Petitioner

testified that according to his son, Morgan had called four or five times for Petitioner while he was
out. R. 85 lines 16-18. When Morgan called again, Petitioner’s son gave the pho_ne to Petitioner.

R. 85 lines 18-19. During the conversation, Morgan informed Petitioner that he! could pick up his
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belongings and his truck on her day off from work. R. 86 lines 8-13. During the late evening of
March 15 and the early morning of March 16, Petitioner walked to Morgan’s home. R._ 88 lines 13:
14. He arrived at 12:15 a.m. when he knew she would be home from work as s};1e ‘worked second
shift. R. 90 lines 3-5." He knocked on the door, and Morgan permitted him to ent;er. R. 88 line 23;
R. 89 lines 8-9. The two engaged in conversation and then made love. R. 89 linei23‘; R. 91 lines 2-
4. According to Petitioner, around 3 a.m., a police officer arrived at the door. I'{ 95 lines 12-13.
Petitioner testified that he informed the officer that he walked eight miles to éet there, he was
permitted entry by Morgan, he wanted to reconcile with Morgan, and he wasii there to get his
belongings. R. 97 lines 16 -24; R. 98 lines 10-17. |

After the presentation of all of the evidence, Petitioner renewed his disrﬁlissal motion. R.
) \

137 lines 20-22. The judge denied the motion. R. 137 lines 23-25. During the conference among

3

' ]
the attorneys and the judge concerning the jury instructions, Petitioner noted that one of the

. |
elements of burglary is the intent to commit a crime in the dwelling and the state’$ evidence of such
was a violation of the order of protection. R. 139 lines 7-10. Shortly after beginning its

l
deliberations, the jury made an inquiry of the judge. The jury wanted the followirfg: (1) to review a:

police report and a statement from Morgan to police; (2) a copy of the transcript {)f Officer Flood’s
testimony; and (3) a re-charge on the law of burglary in the first degree. R. 15731ines 9-10. After,
|

the jury returned a verdict of guilty on both charges, the defendant renewed allsprevious motions

|

and asked the court to set aside the verdict and grant a new trial because thei evidence did not
l .

support the verdict, “especially as far as the burglary first is concerned.” R. 1?1 lines 3-9. The
judge denied this motion. R. 161 lines 10-20. o
The issue presented — whether a violation of an order of protection may sfatisfy the element

of burglary in the first degree requiring the offender to have the intent to comrl‘nitt a crime in the

7 -



dwelling - was one of first impression in South Carolina. A starting point for the analysis is the
order of protection statute. An order of protection is issued to protect a person Who has suffered
abuse from further harm. S.C. Code Ann. § 20-4-60. The protection order inicludes both a' no
contact provision that makes any communication or contact with the abused ‘lperson an act of
contempt; and, most importantly, a provision that criminalizes any further abu%i\%e or malicious
communication or physical act against the abused person. Id.

The cardinal rule of statutory construction is to ascertain and givéeffecﬁt to the intent of

!
the legislature. Charleston County Sch. Dist. v. State Budget and Control Bd., 313 S.C. 1, 5, 437
!

{
S.E.2d 6, 8 (1993). Under the plain meaning rule, the court should not alter the meaning of a

clear and unambiguous statute. In re Vincent J., 333 S.C. 233, 235, 509 S.E.2d 261, 262 (1998)
(citations omitted). Where the statute’s language is plain and unambiguous, c:oriveying a clear

and definite meaning, the rules of statutory interpretation are not needed and the court should not .

I
impose another meaning. Id. (citing Paschal v. State Election Comm’n, 317 S.C. 434, 454

S.E.2d 890 (1995)). “What a legislature says in the text of a statute is considered the best
#

evidence of the legislative intent or will. Therefore, the courts are bound to give effect to the

expressed intent of the legislature.” Hodges v. Rainey, 341 S.C. 79, 85, 533fS.E.2d 578, 581

(2000). |

The Court of Appeals held an alleged violation of an order of protff:ction 1S a crime
sufficient to support first-degree burglary. The Court was persuaded by the “piain language” of
1

the statutes governing burglary and protection orders. Essentially, the Court ileld that because

violating the terms of an order of protection is a crime and the elements or b:urglary require a

person enter the dwelling with the intent to commit a crime once inside, the plain language of the
1
1 ;

statutes permitted the use of a violation of a protection to be used as a predicate offense for
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burglary. In its analysis, the Court neglected to give the order of protection statute its intended
i

J
effect and meaning. See Hodges, supra; In re Vincent J., supra; Charleston County Sch. Dist.,

A i
!
supra. !

The statute outlining violations of a protection order illustrates the legislative intent to

!

protect persons who have been the victim of domestic violence and to categori!ze' any violations

|
as either contempt or trespass. See S.C. Code Ann. § 20-4-60. The first provis‘ion of the statute

states that the order of protection is “to protect the petitioner or the abused pers!on” by enjoining
i

a particular person from “abusing, threatening to abuse, or molesting” by way o:f communication
or actual contact with the protected person. Id. Likewise, the statute is clearjas to the type of

crime and punishment that is applicable to the violation of a protection order: “Violation of [an
i

order of protection] is a criminal offense punishable by thirty days in jail :or_ a fine of two
hundred dollars or may constitute contempt of court punishable by up to one ye!ar‘ in jail and/or a
fine not to exceed fifteen hundred dollars.” S.C. Code Ann. § 20-4-60(B)(1). iAdditionally, the
statute provides that a person, convicted of criminal domestic violence and subjfect to an order of

protection, who enters or remains on the grounds of a domestic violence shelter in which the

|

person’s household member resides, is guilty of trespass. S.C. Code Ann. § 20-,4-’60(B)(2). This

language shows that the legisiature intended the violation of such an order to begeither trespass or
’ |

contempt. While this subsection states that the violation will be treated as t:respass when the

actual contact occurs at a domestic violence shelter, it is easily transferred toiany dwelling “in
, ,
which the person’s household member resides” because the statute treats tlhe. shelter as the

person’s home. Id. ;
i :
Although the issue presented was one of first impression in South Carolina, other

jurisdictions have examined whether a violation of an order of protection may serve as the predicate

9



t

crime for burglary. The Supreme Court of Delaware concluded that a defendant’s unlawful entry

into his own home, in violation of a Family Court order, could not serve as the pre;diéate offense for

burglary. Buchanan v. Stat;e, 981 A.2d 1098, 1099 (Del. 2009). The defendant had been ordered to
vacate the premises pursuant to a Fémily Court order following his divorce. ITd However, the
defendant returned to the home where he was discovered by police. Id. The coéu‘rt held that the
predicate crime element of burglary “may be satisfied by a defendant’s intént to engage in
conduct prohibited by an order of protection while on the banned premises” bujt “is ﬁot satisfied
solely by a [Petitioner’s] intent to violate an order of protection by enter{ng the [banned]

dwelling.” Id. at 1101. The court also stated that the Petitioner’s violation of thje order was not a

“continuing crime” that encompassed both unlawful entry and intent to ;commit criminal

contempt because “absent the order, [the defendant] had every legal right to ent;er and remain on
|

his own property.” Id. at 1102. The court also noted that there is “no clear deiﬁhition for what

constitutes a continual disregard of a court order.” Id. (emphasis in original). ]

Connecticut law provided that violation of a protective order by entjering a dwelling
failed to provide a predicate offense for burglary. The defendant was chargedI \«\;/ith burglary in
the second degree, which required the prosecution to prove that he entered tﬁe victim’s house
uﬁlawfully and that he did so at night with the intent to commit a crime thereiin._ The charging

i i
document, the prosecutor’s argument at trial, and the court’s instruction to the jury were that the

crime to be committed was violation of a protective order and the violation of the order was the
l

defendant’s entry into the victim’s home. State v. Russell, 922 A.2d 191, 207;208 (Conn. App.
Ct. 2007). Previously, the Connecticut Appellate Court held “’the crime of tres'pglss or any other
crime related to the breaking and entering actions of burglary itself may not be (j:oﬁsidered by this

court-to be a crime therein.”” [d. at 208 n. 26 (quoting State v. Wallace, 745 A!.Zd 216,219 n.7

|
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|
(Conn. App. Ct. 2000). The Russell Court also explained that its protective order statute, like

s

South Carolina’s protective order statute, declared violation of a protective order by entering or
|

remaining in a building in violation of the order amounted to criminal trespassl. Id. On appeal,

[
L
t

the prosecution conceded that the defendant could not be convicted of burglar?y based upon the
predicate offense of violation of a protective order where the violation is entry into the building.
1d. at 208. }

Taking a more nuanced approach, the Supreme Court of Minnesota ulth}'ia'tely held that a

o . . . . =
violation of an order for protection was insufficient to establish first-degree burglary based on the

facts presented. State v. Colvin, 645 N.W.2d 449, 456 (Minn. 2002). The or‘iier for protection
[

provided that the defendant must not enter his ex-wife’s residence or stay at the ?re'sidence for any

reason, even if invited. Id. at 451. One evening, ex-wife’s roofnmate found thei defendant in the

home watching television and drinking a beer. When the roommate requested he leave, the

defendant complied. Subsequently, the defendant was charged with burglary in tflxe first degree and

violation of the order for protection. Id. Ultimately, the defendant was convicted. Id. The

Minnesota Court recognized that a violation of an order of protection can be committed in many
|
ways, and the nature of the violation will determine whether the violation constitutfesi an independent
. . | |
crime under the burglary statute. Id. at 452. The prosecution argued on appeal that the defendant

violated the protective order in two ways: (1) attempting to contact the victim; arlld (2) entering the

victim’s residence. Id. However, the appellate court determined the stipulated facts did not support

the pfosecution’s contention that the defendant attempted to contact the victim. | Id. at 453. Asa

: | -
result, the court concluded the defendant violated the protective order solely by. entering the victim’s
. !
residence. Id. The court concluded that a violation of a no-entry provision of a protective order,

like trespass, could not be used as the basis for the independent crime of burglary. I Id. at 454.
|
11 !



Although Washington State concluded thaf a violation of an order of proteict:ion may satisfy
ts burglary statute’s requirement that the offender intend to commit a crimei therein, State v.
Stinton, 89 P.3d 717, 721 (Wash. Ct. App. 2004), this case actually supports Pet;litioner’s position.
In m, 89 P.3d at 718, the order of protection not only prohibited the defendi{an}t from entering
.the victim’s residence, it also prohibited him from harassing and threatening the véctim. The state’s
theory was that the defendant’s violation of the protective order provision agai;nst haréssing the
victim, not the unlawful entry, served as the predicate crime for burglary. Id. P:etitioner’s case 1S
distinguished easily because the prosecutor did not offer any evidence that Peti:tioner engaged in
unlawful conduct toward the victim while in the residence or that he had the intentf to do so while in
the residence. The conduct in Stinton involved harassment, which is a crime ir?dépendent of the
violation of the protective order. The victim testified that Petitioner did nothjné more than talk.

l

Although, the protective order forbade Petitioner from communicating with .fthe victim, such
i

conduct was not criminal except as a violation of the order of protection. ;
On the other hand, the Maine Supreme Court determined a defendant Was; properly charged
with burglary for entering the victim’s home with intent to commit assault iand to violate a
protective order. State v. Robinson, 656 A.2d 744, 747 (Me. 1995). However, .thcfa Maine Court did
i

not express if the opinion would be the same had the defendant not also inten?ed to commit an

assault against the vict'im. L

Simply put, Petitioner’s unlawful entry cannot establish both elements <f)f burglary in the
first degree — entry without consent and intent to commit a crime in the dwellin?g., In his closing
arguments, the solicifor even stated that they were “not contending that [the Petéitfoner] was there
to hurt [his girlfriend], to assault her, to do anything in the sense of physically& hfurting her.” R.

148 lines 11-13. It is evident from the record that Petitioner only wanted to iget back together

12



)
i
i
|
i

with his girlfriend and entry into her apartment was in pursuit of this. Therefor‘e, without any

) 1
contrary intent to harass or molest her, Petitioner’s entry into her home shoulld not be legally
I

sufficient to constitute the predicate crime element of first degree burglary.

13



II. The Court of Appeals erred in concluding that trespass is not a lesser-included offense of

burglary in the first degree where a violation of an order of protection is used as the predicate crime
[

because the order of protection essentially provided notice to Petitioner not to be on the premises.
|

just as a trespass notice would.

At the conclusion of the presentation of evidence, Petitioner requested a jl).ry instruction on
trespass as a lesser included offense of burglary in the first degree. R 138 lines i16-20. When the
judge asked for the state’s position, the prosecutor noted that trespass requires a laick_ of consent and
that the defense did not dispute that the events took place in the nighttime. R. 132:& line 22 -R. 139
line 5. At the judge’s request, Petitioner responded that one of the elements of bur:glary is the intent
to commit a crime in the dwelling and the state’s evidence of such was a violati(:)n- of the order of
protection. R. 139 lines 7-10. After hearing argument from both sides and condu?cting independent
research, the trial judge denied Petitioner’s request. R. 140 lines 23-24. Citing Sfta‘te v. Cross, 323
S.C. 41, 448 S.E.2d 569 (1994) the trial judge determined that trespass is not; a, lesser-included
offense of burglary in the first degree. R. 141 lines 2-5. Importantly, the trial judge noted that there
were “some fact-specific issues, such as the reason for the burglary according to thie state’s position”
causing him trouble. R. 141 lines 5-7. Because the facts of this case are so differjem from those in
Cross, the court should look at this issue and determine whether trespass can be: a lesser included
of first degree burglary where the basis of the charge is a violation of the “no c?ontact” provision
of a protective order. E

The question presented is whether trespass is a lesser included offense of burglary in the first

degree. One of the tests used to determine if an offense is a lesser included of a Fharged offense is

|
the elements test. Carter-v. State, 329 S.C. 355, 362,.495 S.E.2d 773, 777 (1998). Using the
elements test, an offense is a lesser included of a greater offense if the greater o;ffense includes all

14



'
i

the elements of the lesser offense. State v. McFadden, 342 S.C. 629, 632, 5392 S.E.2d 387, 389

(2000), overruled on other grounds by State v. Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005).

t

Therefore, it is necessary to review the elements of the offense of burglary in thé: first degree and
trespass. The elements of first degree burglary are as follows:

[A] person enters a dwelling without consent and with intent to commit a crime in
the dwelling and either: (1) when, in effectmg entry or while in the dwelhng or in
immediate flight, he or another participant in the crime: (a) is armed with a deadly
weapon or explosive; or (b) causes physical injury to a person who| is not a
participant in the crime; or (c) uses or threatens the use of a dangerous instrument; or
(d) displays what is or appears to be a knife, pistol, revolver, rifle, shotgunl, machine
gun, or other firearm; or (2) the burglary is committed by a person with a prior
record of two or more convictions for burglary or housebreaking or a combmatlon of
both; or (3) the entering or remaining occurs in the nighttime. f

S.C. Code Ann. § 16-11-311(A). The elements of trespass are as follows:

Any person who, without legal cause or good excuse, enters into the dwell{ing house,
place of business, or on the premises of another person after having been warned not
to do so or any person who, having entered into the dwelling house! place of
business, or on the premises of another person without having been warned fails and
refuses, without good cause or good excuse, to leave immediately ullaon being
ordered or requested to do so by the person in possession or hlsf agent or
representative. o

S.C. Code Ann. § 16-11-620. : |

At first blush, trespass does not appear to be a lesser-included offense of bEurglary' in the first
!

degree. In fact, the Court of Appeals held as such in Cross, supra based upon tl’:le facts presented.
The Court of Appeals noted that burglary in the first degree applied only to ciwellings and that
statutory trespass required a prior warning against entry or a request to leavej, which were not
elements of burglary. Cross, 323 S.C. at 44, 448 S.E.2d at 570. Concerning comim'on law trespass,
the Court of Appeals held that burglary did include the elements of a willful rrilalicious injury or
entry after notice. Id. In Cross, the jury could have determined that the deféndmt entered the

victim’s home and had sexual intercourse with her while holding a knife on her on two occasions,

15



’ L
removed personal belongings from the home, cut a hole in the sheetrock of the garage to enter the

.
home and forced the victim to accompany him to Myrtle Beach. Id. at 43, 448 S;.E.2d at 569-570.

P
Petitioner’s case is easily distinguishable and the facts of his case present a s'ituation in which

l
trespass is a lesser included offense of burglary in the first degree. ’
{
' requires a prior

l

'

warning against entry or a request to leave, which is not a stated element of burgl’ary. However, in

In Cross, the Court of Appeals correctly noted that statutory trespass

Petitioner’s case, it was such an element. The evidence presented by the state to s;ati‘sfy the element
of burglary that the person intended to commit a crime in the dwelling was that Petitioner intended
to violate the order of protection, which amounted to a prior warning to Petitioner not to enter the

dwelling. Petitioner had notice of the order or protection and had an opportunity té) be heard prior to

its issuance. The protective order specifically forbade Petitioner from enteringl or attempting to

enter the victim’s place of residence. Here, Petitioner had been warned not to& enter, but did so
t

anyway. |
Concerning Appellant’s second issue, the Court of Appeals held Appellarilt was not entitled

’ ,
to a jury instruction on trespass because trespass is not a lesser-included offense of burglary relying

upon Cross, supra. Because the facts of this case are so different from those in} Cross, this Court
~ |
should look at this issue and determine whether trespass can be a lesser included of first degree

burglary where the basis of the charge is a violation of the “no contact” provisifon of a protective

!
!
order. }

|
In closing argument, the state conceded that Petitioner was not there “to hl:lrt her, assault her,
to do anything in the sense of physically hurting her.” R. 148 lines 11-13. Thef, only evidence of
any crime to be committed in the dwelling was a violation of the order ofs protection. The

prosecutor concluded her argument with the following: “[Petitioner] thinks that%it’s okay to break

16



the law, a judge’s order. And he thought that he could do that by entering her home. ... He
1

i
|
Therefore, because a violation of a “no contact” provision of a protectic]m‘order amounts

violated two laws when he went over there.” R. 155 lines 5-8.

to a trespass, the elements of trespass can be reasonably inferred in the elefnents: of burglary, and
there is enough evidence in the record to support a trespass charge, the court !should allow for

trespass as a lesser included offense in limited circumstances. '

17 '



CONCLUSION

Petitioner respectfully requests this Court grant the petition for writ of certiorari and

order full briefing on the issues presented.

Respectfully submitted,

I

Ssusan B Xpchett

Susan B. Hackett ‘
Appellate Defender ;

|
ATTORNEY FOR PETITIONER.

This 26th day of April, 2013
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