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‘This matter came before the Court for a hearing on November 1, 2012-0n an appeal _frled_ |
by Claimant Gertrude. Shiver (“Claimant™). Present at the. hearing Awere Mrchael ChaSe Esquire, |
counsel for Palmetto Health Richland and Key Risk Management Services; Mary Sowell
. League, Esqurre counsel for Palmetto Hospital Trust Services and Palmetto Health chhland -

and Allison ‘Carter, Esquire, counsel for Trident Regional Medrca_l Center and Zurich American

Insurance .Company (collectiveiy “the Respondents”). " Claimant appeared - pro se. After

considering the law,. the South Carolma Workers’ Compensatron Commission’s (W CC) records

.and the submrssrons and arguments of all partres the. decrsron of the WCC is AFFIRNIED ; gl& '

SCANNED



© FACTS ,A
Thrs appeal from the WCC arises out of seven claims made by Clarmant, datmg from
: .1995 to 2006 all of whlch were Jomed and heard together ‘The claims involve a number of '
- different employers and workers compensatron msurance carners Commrssroner David
' : Huffstetler issued a single . Order addressmg ‘ach’ claim ‘on October 23 2007 " Claimant
. subsequently sent a letter to Commrssroner Huffstetler dated November 5 2007 askmg to submrt
-' _ _addltronal evrdence and addressmg the ments of the Order The Commrssroner treated the letter
‘as a Motion for Additional Evidence and a Form 30 appeal to the Order. The Full Commrssron
' »demed Clarmant s Motion to. Include Addttronal Evrdence in an Order dated December 6, 2007,
-but did not address Clarmant s appeal on the merrts Claimant subsequently filed a Petition for ‘
~ Appeal to. Circuit Court. On July 9 2010, Clarmant’s appeal was dismissed as mterlocutory and
the matter was remanded to-the Full Commrssron for an appeal on the merrts of the October 23,
© 2007 Order.. ‘On November 2, 2010, Clarmant made a second motion to include additional .
_ .documents and the Full Commrssron denied this motron The Full Commrssron consrdered the -

- :appeal without -oral argument oni February 24 2011 and afﬁrmed Commrssroner Huffstetler S

- - Order in its entirety on May 3 2011. On May 28, 2011, Clarmant sent a letter to the WCC .

. 2011, Claimant filed her appeal in this Court.

- indicating her 1ntent to appeal. the Full Commission’s decision to the C1rcu1t Court. On June 1,

" STANDARD OF REVIEW

In workers’ compensatron cases, the South Carolma Workers’ Compensatron -

Commrssron is- the ultimate finder of. fact. See Shealy v. Azken County, 341 S.C. 448, 535 S.E.2d
. 438 (2000). A Circuit Court’s revrew of the Commission’s. ﬁndrngs of fact is. limited to
determme whether the ﬁndmgs are clearly supported by substantial evidence in the record. See -
Johnson V. Rent-A- Center, Inc 398 S.C. 595, 730 S.E. 2d 857 (2012). “When the evidence is
conflicting over a factual 1ssue the findings of the [Commrssron] are conclusive. » McCuen v.
"jBMW Manufacturmg Corp 383 S C. 19, 24, 677 S.E.2d 28, 31 (Ct. App. 2009) A Circuit
' Court is ‘prohibited from' overtummg findings of fact of the Commission “unless there isno -
: reasonable probabrhty the facts could be- as. -related by a wrtness upon whose testrmony the

finding was based ? Etheredge v. Monsanto Co 349 S C. 451 456 562 S.E. Zd 679, 681 (Ct o

App 2002)



DISCUSSION

Clarmant makes several arguments about her mdrvrdual ‘workers’ compensauon clarms

-and - also argues that the Commission erred in" denying her Motron to Submrt Addrtronal », |

o Evrdence Thrs Court ﬁnds that the Commrssron properly denied .Claimant’s MOthD and-f.: V
: rev1ewed the ments of the appeal wrthout oral argument Whrle either party can make a: motron T

o admrt addrtlonal evrdence the admrssron or exclusron of evrdence is wrthm the sound o

- drscretron of the Commrssron See S. C Code of Regulatrons R. 67- 707 (Supp 2010) Wllkznson o

V. Palmetto State T ransp 371 SC 365, 638 :S.E.2d 109 (Ct -App. 2006). Pursuant to
' "Regulatron 67- 707(C) a party that files a motion to admit addrtronal ev1dence must establish that

~-the new ev1dence is of the same nature and character for grantmg a new tnal The evrdence -

: sought to be- mtroduced cannot be of a cumulatrve or 1mpeach1ng character and the movmg party- E

- must demonstrate that the evrdence “would likely have produced a drfferent result had the
o .ev1dence been procurable at the ﬁrst hearing.” S.C. Code Reg. 67- 707(C)(1)
| “"Claimant - has not met-the requrrements of Regulanon 67- -707. for the admrssron of .

: .addrtronal ev1dence Clarmant’s November 5 2007 letter, in ‘which she requests to submrtl

addltronal .evidence, acknowledges that she has included “at‘tachments and addendums that are

" already in my files.” The attachments and addendums discuss each clarm in depth but do oot

o mclude any new evidence. Furthermore Clalmant had knowledge of the evidence prior to the
_ hearrng, and has failed to demonstrate or argue ‘that the admrssron of the ev1dence would have

resulted in a drfferent outcome.’ Claimant submrtted the. evrdence at the hearmg before the

'Commrssroner on October 23 2007. Although the ev-rdence was untimely, Respondents

. consented to the mtroductron of the evrdence Therefore the evidence is already a part of the

- _record and is cumulatrve

~In addrtron Claimant argues that the Commrssron erred in ruling on the merits of her.

claims w1thout oral argument To request oral argument a party must indicate this request on

* their Form 30. . See S. C. Code Reg. 67-701. “If the space provrded on the. Form 30 requestmg'

oral argument is not marked, oral argument is waived.” ‘Id. ‘Claimant did not file a Form 30

~ requesting.oral argument. Rather she sent a letter addressmg the merits of the Order. Under the _

':"'crrcumstances there 1is.no reqmrement that the Commrssron hear oral arguments Before the

hearmg, whrch was scheduled for February 24,2011, Clarmant wrote the Commrssron askmg for



 the heanng to be rescheduled because she had a cold Instead the Commssron took all proffered

tes’umony and evrdence a.nd consrdered the appeal wrthout oral arguments Clarmant s oo

‘;contentrons were well documented and argued in her thrrty four page motion wrth supportrng "
':'documents and her posrtron regardmg each workers compensatron cla1m was mdrvrdually'
- descrrbed A revrew ~of the Commrssmn on the- record ‘was not pre]udrcral or mcomplete
Therefore, there is no error in regards to thrs matter.. ' _ _

- Clarmant has also appealed the Commrssron s ﬁndrngs on- each of the seven workers

I compensatron clarms - As discussed herem ‘there is substantral evrdence to support to the

Commission’s findings as to each claim.

1. WCC No. 9503744 (DOA 1/23/1995)

- This claim arose out of-an alleged 1 1nJury onJ anuary 23 1995 when Clarmant shpped and
' fell at work -Claimant received treatment from Dr. James McCoy of Lowcounty Orthopaedrcs
 PA. Dr McCoy noted that Clarmant S subjectrve complamts concemmg her nght shoulder and -
right ankle far’ outwerghed the objective ﬁndmgs and there was nothmg to lead hrm to belreve 3
that Clalma.nt had any permanent 1mpa1rment On August 24 1995 Clarmant entered mto a
Consent Order in whrch she wrthdrew wrth pre]udrce any clarms other than to her rrght shoulder ’

and right-foot. -She further agreed that she was only entitled to temporary total drsabrlrty from

J anuary 23,1995 through February 12 1995 when she returned to work. Permanent 1mparrment_“:

to the rrght foot and nght shoulder was not drscussed in the Consent Order as it was determmed'_

. tobea premature issue at the time..

- On November’ 22 1999, Clarmant ﬁled a Form 50 allegmg that she sustamed‘
compensable ‘injuries in-the January 23, 1995 accrdent mcludmg m]unes to both feet, her right
shoulder, right arm, right chest area, both knees, nght breast, sternum area, nght elbow ‘both
~ ankles, both wrists, pelvic area, and right scapula and clavicle. On April 12, 2000, prior to the
_ scheduled hearing, Claimant withdrew her hearing request. Seven years later, on July 21, 2007, -
Clarmant ﬁled a second Form 50. allegmg injuries to her “left srde left wrist, knees; feet, [and
. ankles].” Trident Regional Medical Center and Zurich Amerrcan Insurance Company filed a
~ Form 51 denying any and all benefits. - Commissioner Huffstetler consolidated this claim with
Claimant’s sik other pending workers’ ~compensation claims. ' _ .

ClaJmant argues that she should not be bound by. the Consent Order because her former ;

attorney forced her to- s1gn it and she suffered from a- mental deﬁcrency or srckness at the time -



she entered the agreement ‘Claimant further alleges that the Commrssroner forced her to. .

' wrthdraw her hearing. request pnor to her April 2000 hearing, °

In the October 23, 2007 Order, the Commrssroner Huffstetler IC_]CCth Clarmant s
allegatlons that her attorney forced her to srgn the Consent Order, she lacked the capacrty to

"enter into the agreement and the hea.rmg COmlmssroner forced her to wrthdraw ‘the hearmg- .

request The Commrssroner found that Clarmant s claims were 11m1ted to the nght foot and rrght.

' shoulder and that no further beneﬁts were due based on these m]unes

Clarmant failed to present any evrdence that she sustamed permanent partial drsabrhty or

that she was entrtled to any addrtronal temporary total drsabrhty beneﬁts or medical beneﬁts-

‘Clarmant admrtted that she received all necessary medrcal treatment in- regards to the mjunes

: _"Vsustamed in the 1995 accrdent Trident. Regronal Medrcal Center submitted ‘medical records for

- Claimant’s treatment in subsequent matters from 1995 through 2003 In none of these records
- did Clarmant ever. complam of problems with her rrght shoulder 01 nght ankle.

Based on the evidence presented the decrsron of the Commrssron is affirmed

" 2. WCC No. 0126962 gl_)OA 1/15/01):

On J anuary 15 2001, Clarmant sustained an m]ury to her left Achrlles tendon when a

‘ metal cart struck. the back of her left heel-while she was exrtmg an elevator at Palmetto ‘Health
Richland Hosmtal Palinetto Health Richland and Palmetto Hosprtal Trust Servrces admitted the

mclarm and provided all necessary medrcal treatment. Clmmant filed a Form 50 requesting

permanent partial disability.

There is substantral evrdence to support ' Commissioner Huffstetler s finding that

Clalmant is not entrtled o permanent partral drsabrlrty Following the J anuary 15, 2001 accident,

Claimant treated wrth Dr. Martm Durkm a neurologrst at Healthworks who- conducted a
‘bilateral Electromyography (EMG),.brlateral nerve conduction studies (NCS), and x-rays of the

left lower eXtremity, each was returned with normal results..' Dr Durkin releasedClaimant on -

E A_ugust?., 2002, stating: “I really do not have anything more to offer [her]:- I do not detect any
-~ definite permanent .irnpairment."’ Claimant also saw two doctors, not authorized by the carrier,
who presc‘n’bed-an ankle brace and orthopedic shoes; but did not assign an im';3airtnent rating.

‘Dr: Angus McBryde of Umversrty Specralty Chmcs provrded a second OplIIIOIl on

September 4, 2003. -Dr. McBryde recommended an MRI in ‘order to assess any - injury to 7
Claimant’ Achilles tendon. After readmg the MRI on November 10, 2003, Dr. McBryde noted



that “it is clear that thls is not a surgrca.l srtuatlon, that this i 1s not a posttraumatrc problem and, :

that there is no further dlagnostrc or procedural study or treatment that needs to be done My

prev1ous notes related to her final diagnosis: and lack of- permanent 1mpa1rment stand.” Claimant

- also saw another physrcran Dr. Beldmo at‘Midlands Orthopaedrcs He agreed with the pnor

‘-Oplmons ﬁndmg no permanent physrcal 1mpa1rment and stated that “no other treatment 18 needed

and she can be at-full actrvrty ?

Accordmgly, the sum of- the evrdence supports the Commrssroner s ﬁndmg that Clatmant
Afarled to-raise or prove the i tssue of temporary total dlsabrhty and failed to estabhsh a permauent

: 1mpa1rment as a result of the mmor heel contusron on January 15 2001 The Commissioner’s

Order on this c1a1m is afﬁrmed _
3. WCC. No 0217755 (DOA 3/23/02)

On March 23,2002, Claimant sustained a mmor injury -to her lower ‘back when she:
_leaned over a charr to reach a'pen and the chair turned on top of her. Palmetto Health chhland- '
" and Palmetto Hospital Trust Servrces prov1ded temporary total dlsablhty benefits from March o

23, 2002 through April 8, 2002 and.all tiecessary medical treatment. Claimant filed a Form 50

but failed. to request permanent dlsablhty or. addltlonal medrcal treatment. Claimant testified at

the October 2007 hearmg that she continued to experience pain in her lower back and down her
rrght h1p and sciatica.

“is no aggravation of that preexrstmg condrtron with the most recent injury . .. .” 0n May 9,

: 2003 Dr Gregory Jones of Charleston Spine noted that Clarmant ‘had reached her “baseline _
- level” for both her back and leg/buttock symptoms she had reached her maximum medlcal o

“improvement (MMI) and suffered no impairment as a result of the work injury.

Accordmgly, substant1a1 evidence supports the Commrssroner s ﬁndmg that Clalmant' -
failed to estabhsh any permanent impairment as a result of the March 23 2002 accident or that

any additional medlcal treatment was warrantcd The Commrssmner s Order on thrs claim is
- affirmed.

4. WCCNo. 0227098 (DOA 1024/02)

* On October 24, 2002, Clatmant sustamed a mlnor m]ury to the left shoulder when a chart
fell on her. Palmetto Health Richland and Palmetto Hospital Triust Serviree arawidad ~n

Dr. Tlmothy Zgleszewskr of Charleston Spme and Physrcal Medlcme PA mdlcated that

" . Claimant had low back pain from prior motor vehicle accidents in 1997 and 2000 and that “there -



B no addrtronal 1mpa1rment for this i m]ury, as prev10us 1mpa1rments have been assessed for both S

necessary medrcal treatment and Clarmant d1d not miss any- work as a result of the injury.

Clarmant ﬁled a Form 50 requestmg a. hearmg, but falled to file for temporary total d1sab1hty,
add1t10nal medical treatment or permanent drsablllty '

The medical evrdence shows that when Clarmant reported fo the emergency room of .

Palmetto Health Richland on the date of the m]ury, Dr Mike Wade noted that she had full range .

" of motion of her neck and extremrtres without pain, including her left shoulder., - Claimant

- followed up with Dr. Jones at Charleston Spme ‘Dr. Jones found the Clarmant had reached MMI g

myofascral and cervical facet generated pam whrch was present in thrs patient'to a great’ extent

even pnor to the 10/24/02 i mJury ?

Accordmgly, there is substantral evrdence to support the Commrssroner s ﬁndmg that -

- Claimant failed to. estabhsh any permanent 1mpa1rment as a result of the left shoulder injury onh_

October 24 2002 a.nd the Commrssroner s Order is. afﬁrmed

5. WCC No. 0322274 (DOA 1(20[03)

Clalmant shpped and fell on January 20 2003 whlch resulted in alleged injuries to. her
neck back srde left leg, both wrists, both feet, vaginal and penneum areas, and “all body ”

Clarmant filed a Form 50 but failed to- request temporary total benefits, additional medical

treatment, or permanent drsablhty Claumant seeks payment for past medical treatment by her

own physrcran who was not authorized by her Employer.

At the October 2007 hearing; Clarmant testified that she ‘was told by a nurse practitioner

at Healthworks to seek treatment from her own doctor However the note from Healthworks

mdlcates that Clarmant -refused- to. be exammed by Healthworks- and requested mstead that

“-someone “call in” > narcotics for her.

Claimant received treatment from Dr. J eﬁrey Hook in the months following the January -
2003 accident.. Claimant Teported the 3 anuary 20, 2003 fall to Dr. Hook during a visit on
February 12, 2003. Claimant complained of left-sided rib.and abdominal discomfort and also an

~ exacerbation of her neck and back pain. Dr. Hook’s records indicate that Claimant was actually

dragnosed with a urmary tract infection in the weeks followmg the alleged i m]ury explammg the

~ Claimant’s abdominal and permeum drscomforL At a visit-on. August 14, 2003 Jean Massey,
ANP Ph.D.; noted ‘that- Clmmant tnpped over a charr at a hotel on August 13, 12003. Dr. Hook =

on July 1, 2003 wrth 1o permanent 1mpaument or restnctrons Dr. Jones reported “T can assess -



noted that Clalmant relayed to h1m durmg a visit on September 3, 2003 that she tnpped overa,
chatr at a hotel in August 2003. Clarmant later denied this mcrdent Dr. Hook’s notes mdrcate.

- that Claimant told him that she “shpped on carpet ata conference and landed qurte violently on .
her buttocks ” Dr. Hook reported that smce shppmg on the carpet, she has had a moderate
amount of low back parn > and had ¢ recently begun to feel a ¢ ‘pop’ in her back” and at tlmes a'r .

“radiating “pain ‘down m her left leg.” Dr. Hook further- reates that Claimant has had disc

' . ‘problems in the past, and. has had “numerous falls and various traumas . . . ” Dr. Hook

~performed a CT scan of Clalmant s pelvrc area -on February 26 2003 and the results were
normal. )

There is substant1al evidence to support the Commrssroner s ﬁndmgs that Palmetto
Health Richland and Palmetto ‘Hospital Trust Services were, not responsrble for unauthonzed _

- medrcal care, as medical -care had been offered through Healthworks In addition, Claimant

presented no evidence to estabhsh any. permanent mJury related to this claim.. The

Commissioner’s Order as-to this claim i is afﬁrmed.
‘6. - WCC No. 0321756 (DOA 10/23/2003) | -
Clarmant filed a Form 50 allegmg m]unes to her back, left side, and knees after. tripping

over a phone cord at work on October 23,.2003. Claimant reported to the emergency room on

that date and sought ueatment from unauthonzed provrders Claimant’s Form 50 did not request . .

" medical beneﬁts temporary drsabrlrty, or partial disability. The Commissioner held that

- Clarmant drd not meet her burden of proof with regard to reimbursemext of medical expenses )
Substantial evidence supports thrs finding. First, Claimant did not request treatment from her
employer or follow her employer s guldehnes for obtaining treatment. Second, Claimant failed -

“to prove that séimbursement wis figeded for the unauthonzed miedical treatment- bemuse she did -~ -

not submit any-bills or invoices documenting her claim of: medlcal treatment. Claimant’s only
_request for benefits was reimbursement for the cost of treatment which was unauthonzed

" Further, substantial evidence supports the Commissioner’s finding -that there 'is no
‘ med-ical_evidenoe of a causal relationship between Claimant’s complaints of rib pain and the
incident on October 23, 2003. Prior to the October 23 incident Claimant sought treatment from
- Dr. Hook for previous injury to these same body parts in other incidents. Claimant saw Nurse :
Massey at Dr. Hook’s office on August 14, 2003. She complamed about i m]unes to her buttocks :
. legs, and hands after she trrpped over a chair at a conference in August 2003. On September 3






» njury to Dr Noolm At Clalmant’s request Dr Noopn added an addendum in March 2010 that';

e

- referenced the hole piinch incident. There is no evidence in the medical records that Claimant’s
- right wrist injury was due to a work-related i m]ury On October 12, 2006 Dr. Noo;m exammed
Claimant and noted Wr1st tendrmhs with possible mild carpal tunnel syndrome By November

22, 2006, the brlateral wrist pain had improved and Clmmant had a full- range of motron in both

wnsts Clalmant was ultimately released by Dr. NOO]III onJ anuary 17, 2007 w1th an 1mpa1rment’ .
: ratmg for each wrist related to the i mjury she sustamed at church.

The evidence supports that Clarmant did not meet her. burden of proof regardmg the

.allegatlon of a right wrist injury due to repetitive trauma Therefore, the Commrssroner ] Order
1s afﬁrmed ﬁ '_ e

-ORDER

After (zreful rev1ew of the Commission’s records and the subrmssrons of the partres itis.

clear that-the Commrssron s ﬁndmgs are supported by substa.ntral evidence. " Therefore, the =

| -Commrssron S Order is AFFIRMED

 Presiding Judge -

Columbia, South Carolina
March 25, 2013
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