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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF AIKEN SECOND JUDICIAL CIRCUIT
GRACE GRAY, Individually and as Wife of »
WILLIE J. GRAY, deceased, and as Personal
Representative of the Estate of WILLIE J.
GRAY, deceased,

CIVIL ACTION No.: 2019-NI-02-00001

Plaintiff,
V.
PRUITTHEALTH-NORTH AUGUSTA, LLC;
UHS PRUITT CORPORATION A/K/A
PRUITTHEALTH, INC.; PRUITTHEALTH
CONSULTING SERVICES, INC.; UNITED
HEALTH SERVICES OF SOUTH

CAROLINA, INC.; JOHN DOE, and

)
)
)
)
)
)
)
)
)
) ,
) ORDER
)
)
)
)
)
)
|
RICHARD ROE CORPORATION, )
)
)

Defendants.

On February 11, 2019, Defendants PruittHealth-North Augusta, LLC, UHS PruittHealth
Corporation a/k/a PruittHealth, Inc., PruittHealth Consulting Services, Inc., and United Health
Services of South Carolina, Inc. (collectively as “Defendants”) moved this Court to dismiss
Plaintiff’s Notice of Intent (“Motion to Dismiss”) in the above-captioned action. This matter came
before the Court for hearing on March 5, 2019. After careful consideration of the written and oral
submissions of counsel, the Court denies Defendaﬁts’ Motion to Dismiss and finds as follows:

While it is true that Daughter held a “Power of Attorney” on behalf of Decedent, this Power
of Attorney did not confer the necessary authority to execute an arbitration agreement on
Decedent’s behalf. This document is titled “Power of Attorney” and is not identified a “General
Durable Power of Attorney.” More importantly, the document does not confer sufficient authority
to enter into contracts generally, to enter into releases on behalf of Decédent, to waive the

constitutional right to a jury trial, nor does it include the “catch-all provision giving the attorney-
1
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in-fact the authority ‘to sign any and all releases or consent required.”” Curto v. Illini Manors. Inc.

405 1. App. 3d 888, 895, 940 N.E.2d 229, 235 (2010); quoting Sovereign Healthcare of Tampa.

LLC v. Estate of Huerta, 14 So. 3d 1033, 1035 (Fla. Dist. Ct. App. 2009). These powers granted

to Daughter the authority to make decisions regafding financial matters and decisions regarding
healthcare.

This analysis is akin to that in Hodge v. UniHealth Post-Acute Care of Bamberg, 422 S.C.
544, 813 S.E.2d 292 (2018). As noted in Hodge, “‘[t]his limited range of acts perforrﬁed on the

[decedent]’s behalf suggest, at most, [he] may have conferred on [the personal representative] the

232

authority to make health care and financial decisions on his behalf, but no more than that.”” Hodge,

422 S.C. at 567; quoting Dickerson v. Longoria, 414 Md. 419, 443, 995 A.2d 721, 736 (2010).

The Hodge court further noted that the authority to sign healthcare documents does not include the
authority to sign an arbitration agreement. Id. at 568. Our courts have held a healthcare péwer of
attorney does not provide authority to sign an arbitration agreement. Id. at 572; Thompson v. Pruitt
Corp., 416 S.C. 43, 55, 784 S.E.2d 679 (Ct. App. 2016),cert. denied, S.C. Sup.VCt. Order dated
Dec. 2, 2016. The South Carolina Supreme Court has held that “the authority conveyed by a
principal to an agent to handle finances or make health care decisions does not encompass . . .
waiving the principél’s right_y of access to the courts and to a jury tral.” Id. at 572;

quoting Thompson at 55, 784 S.E.2d at 686. As previously indicated, this Power of Attorney does

not encompass the executing of an agreement to resolve legal claims, but rather, deals with the

limited circumstances enumerated therein of making financial or healthcare decisions for

.Decedent. Therefore, no actual authority existed for Daughter to sign the Arbitration Agreement.
The Affidavit further reflects that Decedent was never aware that Daughter had signed the

Arbitration Agreement and never authorized Daughter to sign such contracts or

2

ROA 000003

L0000ZOING L0Z#ISYD - SYI1d NOWWOD - NIMIV - NV L1:6 €0 AN 6102 - GE'IIJ ATIVOINOHLOTTT



agreements. Thérefore, it is the conclusion and order of this Court that the Arbitration Agreement
is uneﬁforceable for the above-stated reasons. However, even if Daughter had actual or apparent
authority/agency to sign the Arbitration Agreement on behalf of Decedent, the Arbitration
Agreement is unenforceable against the Decedent’s wrongful death statutory beneficiaries under
South Carélina contract law defenses. The Arbitration Agreement neither covers the wrongful
death statutory beneﬁciarie‘s’ claims within the scope of the agreement nor was the Arbitration
Agreement signed by an individual who had authority to bind the statutory beneficiaries.

IT IS SO ORDERED.

**JUDGE’S SIGNATURE PAGE TO FOLLOW**

3
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‘Aiken Common Pleas

Case Caption: Grace Gray VS Pruitthealth-North Augusta, Llc , defendant, et al
Case Number: 2019NI10200001

Type: Order/Other

It is so Ordered.

s/ R. Keith Kelly - 2165

Electronically signed on 2019-05-02 18:03:53 page 4 of 4
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. i FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Aiken
IN THE COURT OF COMMON PLEAS CASENO. 2019NI0200001
Grace Gray Pruitthealth-North Augusta, Lic et al

PLAINTIFE(S) . DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
D JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[[]  ACTION DISMISSED (CHECK REASON):[ ] Rule 12(b), SCRCP; [ ] Rule 41(a),
SCRCP (Vol. Nonsuit); DRule 43(k), SCRCP (Settled);
Other

ACTION STRICKEN (CHECK REASON): D Rule 40(j), SCRCP; D Bankruptcy;
D Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

D Other
STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

Affirmed,; D Reversed; I:l Remanded;
Other .

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: I:I See attached order (formal order to follow) Statement of Judgment
by the Court:

This matter is before the Court by way of Defendant's Motion to Reconsider the Court's
order denying Defendant's Motion to Dismiss and Compel Arbitration filed May 7,
2019. After careful consideration of the written arguments of counsel, the Court denies
Plaintiff's motion.

g

ORDER INFORMATION
This OrderD ends does not end the case. D See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 07/03/2019 ,
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NAMES OF TRADITIONAL FILERS SERVED BY MAIL

’

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

/

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Aiken Common Pleas

Case Caption: Grace Gray VS Pruitthealth-North Augusta, Lic , defendant, et al
Case Number: 2019N10200001

Type: Order/Electronic Form 4

It is so Ordered.

s/ R. Keith Kelly - 2165

Electronically signed on 2019-07-03 09:52:06 page 3 of 3
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF AIKEN SECOND JUDICIAL CIRCUIT
GRACE GRAY, Individually and as Wife of
WILLIE J. GRAY, deceased, and as Personal
Representative of the Estate of WILLIE J.
GRAY, deceased,

CIVIL ACTION No.: 2019-NI-02-

: NOTICE OF INTENT
Plaintiff, TO FILE SUIT
V.

PRUITTHEALTH-NORTH AUGUSTA, LLC;
UHS PRUITT CORPORATION A/K/A
PRUITTHEALTH, INC.; PRUITTHEALTH
CONSULTING SERVICES, INC.; UNITED
HEALTH SERVICES OF SOUTH
CAROLINA, INC.; JOHN DOE, and
RICHARD ROE CORPORATION,

Defendants.

TO THE ABOVE-NAMED DEFENDANTS:

YOU WILL PLEASE TAKE NOTICE that Plaintiff Grace Gfay, individually and as wifé
of Willie J. Gray, deceased, and as Personal Representative of the Estate of Willie J. Gray, pursuant
. to S.C. Code § 15-79-125, hereby submits this Notice of Intent to file suit against the Defendants
named above. If Defendants do not raise arbitration, Plaintiff will assume no arbitration clause
exists or Defendants have abandoned any alleged claim to arbitration. This notice is being filed
based on the following facts:

STATEMENT OF FACTS ENTITLING PLAINTIFF TO RELIEF

Willie James Gray (“Mr. Gray”) was a resident of Defendants’ nursing home facility,

PruittHealth-North Augusta, located at 1200 Talisman Drive in North Augusta,.South Carolina

from September 22, 2017 to October 26, 2017. During this time, Defendants were acting
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individually, in a joint enterprise, as alter egos, and/or as agents of one another to operate and
manage the facility in order to provide care and treatment to vulnerable adults including Mr. Gray.

Numerous failures, deficiencies, omissions, and breaches of the standard of care were
committed by the Defendan‘ts with respect to Mr. Gray, including, but not limited to the following:
neglect; corporate negligence and mismanagement; failure to exercise independent judgment as
patient advocates; failure to ensure proper preventative measures were in place to keep resident
safe; failure to properly assess resident; failure to properly train staff; failure to properly supervise;
and failure to abide by applicable federal and state laws governing long term .car'e facilities and
skilled nursing facilities. Failures, deficiencies, omissions, and breaches of the standard of care of
Defendants also included: failure to provide a safe environment; failure to accurately identify Mr.
Gray as a resident at high risk for pressure ulcer development;‘failure to zlevelop and update care
plans to prevent pressure ulcers from forming or deteriorating; failure to provide consistent,
concise and complete documeﬁtation regarding skin breakdown and daily skin checks; failure to
develop and update care plans to prevent dehydration and malnutrition; failure to adequately
monitor Mr. Gray’s nutritional status to prevent dehydration and malnutrition; failure to provide
adequate and appropriate nutrition and oral fluids; failure to recognize signs of infection; and
failure to recognize a need for antibiotic management for wounds.

The above deficiencies and neglect were the cause of Mr. Gray’s injuries, including but
not limited to: development and deterioration of pressure ulcers; development and worsening
infection; severe sepsis; cellulitis; abscess; malnutrition; dehydration; an extended hospital
admission, multiple wound debridements; wound vac treatment; acute metabolic encephalopathy;
sinus tachycardia; pain and suffering; constant discomfort and decline as a result of his injuries

and infections; medical bills; and premature, wrongful death. Defendants are directly liable by
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virtue of their own conduct for the wrongful acts detailed herein. In the alternative, Defendants are
also vicariously or indirectly liable and responsible for each and every act and omission stated
herein and tﬁe resulting damages as an amalgamation of interest and/or as alter egos and/or as or
agents of one anofher. See Affidavit of Mary Foote, RN, BSN, MSN, ANP, CWCN-AP, Ed. Dc.,
attached hereto as Exhibit A for additional information in support of this Notice. See also
Plaintiff’s responses to Standard Interrogatories puréuant to S.C. Code Ann. § 15-79-125(A),
attached hereto as Exhibit B. |

Also, pursuant to S.C. Code Ann. § 15-79-125(C), you are notified of the statutory
requirement to participate in a mediation conference “[w]ithin ninety days and no later than one
hundred twenty days from the service of the Notice of Intent to File Suit. . .” Plaintiffis ready and
willing to schedule such mediation immediately. If mediation proves unsuccessful, Plaintiff will
file the Summons and Complaint, as provided in S.C. Code Ann. § 15-79-125.

Additionally, by filing this Notice pursuant to S.C. Code Ann. § 15-79-125, Plaintiff does

not waive Plaintiff’s right to object to the constitutionality of the code section. Plaintiff contends

that S.C. Code Ann. § 15-79-125 violates the equal protection clause of the United States and -

South Carolina Constitutions.

This the 3" day of January, 2019.

/s/ Allen Keith McAlister_Jr.
C. Caleb Connor, SC Bar No. 100517
Kenneth L. Connor, SC Bar No. 100298
A. Keith McAlister, Jr., SC Bar No. 78213
Anne K. Moore, SC Bar No. 101018
CONNOR & CONNOR, LLC
302 Park Ave SE

_ Aiken, SC 29801

. P: 803-226-0543

F: 800-480-9715
kip@theconnorfirm.com
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EXHIBIT

State of Hlinois

County of Dupage

AFFIDAVIT OF MARY FOOTE R.N.. B.S.N., M.S.N., ANP, CWCN-AP, Ed. De.

Comes now before me, an officer authoriied to administer oaths, Mary Foote, R.N., B.S.N_,
M.S.N., ANP, CWCN-AP, Ed. Dc., who having been duly sworn, deposes and says:

1.
My Name is Mary Foote, R.N., B.S.N., M.S.N., ANP, CWCN-AP, Ed. Dc., and my address is
2537 Charter Oak Drive, Aurora, Illinois 60504. ‘

2.
I make this affidavit in support of an action to be filed in connection with the care and treatment
received by Willie Gray, while a resident of Pruitt Health North Augusta from 09/22/17 to
10/26/17. The opinions contained in this affidavit are expressed as an expert in the provision of

nursing care to residents in the long-term care environment such as Pruitt Health- North Augusta.

3.
[ have been a registered nurse duly licensed by the appropriate regulatory agency in the state of
Ilinois for 43 years and have actively practiced professional nursing since my graduation from
nursing school in 1975. I received my Bachelor of Science Degree in Nursing in 1975 from
Loyola University in Chicago, [llinois, and my Masters of Science in Nursing, with distinction,
in 1983 from DePaul University in Chicago, [llinois. Additionally, I received my Educational
Administration Doctoral Education from Northern Illinois University in DeKalb, llinois. Ihold
an advanced practice board certification in wound, ostomy and continence nursing from WOCN,
wound debridement, and am a Wound Care Nurse Practitioner for over 20 years. Iam currently
the CEO and owner of Woundcare On Wheels, Inc., 608 S. Washington Street, Naperville,
Illinois 60540. I have served as a Consultant, Director of Nursing, an Advanced Practice Wound
Specialist, and as an educator in nursing in the capacity of Professor and Acting Dean of the

School of Nursing of Aurora University in Aurora Illinois. My CV is attached.
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4.
As a result of having been regularly and continuously engaged in the active practice of nursing
from 1975 to the present, I have actual professional knowledge and experience in the areas of
practice in which this opinion is given. Furthermore, I am continuously engaged in the active
practice of nursing providing direct patient care whether in a facility or home. I have been
actively and regularly involved in providing the standard of practice inherent in assessing, |
planning and caring for patients in the acute and long-term care settings who suffered from the
same or similar medical conditions as Willie Gray, while a patient of Pruitt Health - North
Augusta, and exhibited clinical signs and symptoms that place them at high risk of
complications. '

5.
Pursuant to the provisions of SC Code § 15-36-100, which requires that an affidavit of an expert

witness must specify at least one negligent act or omission claimed to exist and the factual basis

for each claim based on the available evidence at the time of the filing of the affidavit, I make
this affidavit in support of an action to be filed on behalf of Willie Gray alleging, among other
things, negligence with regard to his care and treatment while a resident of Pruitt Health - North
Augusta. My opinions contained in this affidavit are expressed as a nursing éxpert engaged' in
providing care to patients in long-term care environments. To date, I have reviewed medical

records from the following facilities and other documents related to Willie Gray as listed below:

University Hospital Augusta Georgia 07/27/17-08/18/17
Select Specialty Hospital Augusta 08/18/17 - 09/22/17
PruittHealth - North Augusta 09/22/17-10/26//17
Wilson Medical Center 10/26/17-11/5/17
Chester Valley Rehabﬂjmﬁon 11/06/17 -11/20/17

MEDLINK Medical Transport . 10/26/17, 11/06/17

ROA 000013
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6.
OVERVIEW
Mr. Willie Gray, was a 75-year-old, independent gentleman who was in a car accident on July
27»,2017. He had a medical history that included hypertension, diabetes and cervical
stenosis. He resided independently and was alert and oriented with capability of driving, leaving

his home and totally independent in meeting all his activities of daily living.

He presented to University Hospital Augusta, Georgia, via EMS, complaining of bilateral arm
weakness and pain. He was eventually diagnosed with an acute spinal cord injury and underwent
surgical intervention for a spinal cord decompression and cervical fusion of C3-C7.
Unfortunately, Willie Gray developed complications postoperatively. He suffered a subarachnoid
hemorrhage, and eventually was diagnosed with quadriparesis, acute respiratory failure
necessitating ventilation, and was in an obtunded state. He remained awake, seemingly oriented
but with a limited ability to communicate. Willie Gray spent 34 days in the hospital before being
transferred to Select Specialty Hospital for continuation of care and ventilator weaning.

Willie Gray suffered no untoward effects from his stay at Select Specialty Hospital Augusta and
was eventually transferred to Pruitt Health - North Augusta on 09/22/17. When he arrived, he
was alert, could follow simple commands and communicated via body language. He was
nonambulatory and was ordered to be up in a Geri chair via Hoyer lift. Physician orders were
received for trials of having his trach capped, be maintained nutritionally via G tube and offer
physical, occupational and speech therapies. It had been documented that the plan was always for
short term rehab, then to be transferred to a facility in Pennsylvania close to his daughter.

On admissioﬁ to Pruitt, Willie Gray had two separate Braden scale scores for pressure ulcer risk
completed, one document scored him as a 10, or high risk for skin breakdown, while the other
scored him as 13, or moderate risk for skin breakdown (incorrect). His body audit form
documented he arrived with a penile erosion (sic), scars to his neck, sacral area and bilateral
heels. His G tube and tracheostomy were patent and he had light excoriation with open areas to

his buttocks area.
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An admission interim care plan was initiated on 09/22/17 that indicated he was at risk for skin
impairment which included géneric turning and repositioning and a specialty mattress as
interventions. It was unclear if any of these interventions Were actually utilized for Willie Gray
during his residency. There w;s no doctor’s order for a support surface for his chair or bed. On
09/30/17, the first physician order was received to ‘cleanse Willie Grays’ sacral area and apply
Xeroform gauze to the wound bed’. There were also pﬁysic’ian orders received for treatment to
skin tears to his bilateral buttocks. Willie Grays’ sacral wound was documented to be a Stage II,
measuring 2.5 x 1.0 x 0.2 cm on this date, the first time wound documentation was found in the

medical records, 8 (eight) days after his admission.

The body audit form dated 09/30/17 listed a penial erosion, cervical neck and coccyx scars along
with a Stage II coccyx wound and bilateral skin tears to Willie Grays’ bilateral buttécks. By
10/03/17, this wound had deteriorated to an unstageable wound measuring 2.8 x 2.0 x 0.2 cm.
There was no documentation throughout the records citing additional measurements. The

standard of practice indicates weekly wound measurement and evaluation.

A new care plan was initiated on 10/12/17 for Willie Gray related to potential for skin
breakdown secondary to limited mobility, incontinence and multiple chronic conditions. All
interventions listed were generic and preprinted. The generation of the care plan was not in

place at the time the wounds were identified by the facility, i.e., 9/30/17.

Willie Gray developed a fever on or about 10/17/17 and sputum, blood and urine cultures were
ordered. Lab work returned with an elevated WBC 20.9 H (3.5-10.5) with elevated neutrophils of
19.0 H (1.8-7.8).

During wound care on 10/25/17, the nurse observed thin yellow drainage coming from Willie
Grays’ sacral wound when pressure was applied to the wound. A wound culture was ordered to
be obtained with the next dressing change. He was, however, discharged on 10/26/18 without
results of the culture. ‘
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On 10/25/17, lab work revealed Willie Gray to be dehydrated with a BUN of 30 H (7-25). His
albumin was low at 2.1 L (3.5-5 .7) and his WBC (white blood cell count) was now elevated to
29.5 H (3.5-10.5). He was deemed stable for transport the next day which is not the quantified
status of this ppatienf. ‘

Hydration and adequate protein stores are necessary to promote wound healing. This WBC count
was indicative of Willie Gray suffering a massive infection. At no time did the documentation
even address the skin for signs and symptoms related to a potential wound infection, i.e.,
erythema, edema, induration, heat expenditure, odor or pain. '

Willie Gray was deemed “stable” to discharge to Chester Valley Nursing Facility on 10/26/17,
and was taken by ambulance on this date. Please note that Pruitt requested cultures on 10/25/17,
had not received any results prior to discharge to truly indicate stability prior to transport. There
was no evidence that the doctor was apprised of his hemodynamic instability of the 25%, and lack
of results of a culture. During transport, the EMS crew checked Willie Grays blood sugar to be
over 400. Despite insulin coverage, his blood sugar remained elevated, and they were diverted to

the nearest hospital for evaluation and treatment.

The ambulance arrived at Wilson Medical Center on 10/26/17, where Willie Gray was diagnosed
severe sepsis, possibly related to his gi'ossly infected decubitus ulcer. He spent 10 days in the
hospital and underwent 2 painful debridements of his infected sacral wound, which revealed a
very large pus filled abscess cavity. Post debridement, Willie Grays” sacral wound had reached a
mammoth 17.0 x 15.0 cm size. Wound cultures returned positive for Enterococcus facealis and
Proteus mirabilis. He had been experiencing watery stools while a patient at Pruitt which could

further have caused cross contamination of bacteria into his sacral wound.

Willie Gray was discharged on 11/05/17 with a discharge diagnosis of sacral decubitus ulcer
with associated cellulitis and abscess, status post extensive debridement and severe sepsis due to
above. He also had been diagnosed with acute metabolic encephalopathy and sinus tachycardia

due to the above.
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On 11/05/1 7, Willie Gray continued his journey to Pennsylvania, being admitted to Chester
Valley Rehabilitation on 11/06/17. A wound VAC was applied to Willie Grays’ sacral wound
while he was admitted to this facility along with stringent wound care.

NEGLIGENCE/BREACHES OF THE STANDARD OF CARE

It is my professional opinion, which I express within a reasonable degree of nursing certainty,

that the nursing care and treatment provided to Willie Gray by Pruitt Health — North Augusta and-

by any other persons or entities responsible for managing, supervising, or operating the skilled
nursing facility were negligent and below the applicable standard of care for skilled nursing

facilities treating residents with the same or similar conditions as Willie Gray.

To summarize, the nmsing staff at Pruitt Health- Augusta was negligent and breached the
applicable standard of care with respect to Willie Grays’ care in the areas identified below in that
they: '

¢ Failed to accurately identify Willie Gray as a person at high risk for pressure ulcer
development and implement a plan of care consistent with high risk identification;

¢ Failure to provide preventative measures to prevent pressure ulcers from forming or
deterioration of know skin injury '

o Failure to alert the Physician that orders are needed for pressure ulcer prevention devices

e Failure to provide consistent, concise or complete documentation regarding skin
breakdown and daily skin checks;

o Failure to render basic expected care regarding incontinence management to prevent
cross contamination of the skin

e Failure to notify the physician in a timely manner of patient changes regarding his
wounds

o Failure to notify family of changes to Willie’s condition

o Failure to recognize serious signs of deterioration that Willie was demonstrating that
could impact his wound care or need for antibiotic management

e Failure of the staff to provide documentation that Willie Gray’s wounds were
unavoidable or avoidable due to his hemodynamic instability and deconditioning

o Failed to develop and implement an adequate care plan individualized for pressure ulcer

prevention;
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o Failed to provide appropriate pressure relief and redistribution; inclusive of support

surfaces and repositioning.

A pressure ulcer is a direct result of pressure, friction or shear and typically occurs over an area
of the body that sustains prolonged pressure; if pressure-redistribution interventions are not
instituted appropriately and timely, this omission of care will lead to damage to the underlying
tissue. Some risk factors that increase a patient’s susceptibility to developing pressure injury and
that may impair the healing of pressure sores include, but are not limited to, exposure of skin to
urinary or fecal incontinence, impaired or decreased mobility, increase in friction or shear, and

nutrition and hydration deficits.

An “avoidable” pressure wound is one that develops and the facility staff did not perform one or
more of the following:

e Accurately evaluate the patient’s clinical condition and pressure wound risk factors,

e Define and implement interventions that were consistent with the patient’s needs arising

from his or her clinical condition and within the standard of care
15.

It is my opinion that the negligence, breaches in the standard of care, and violations of state and
federal law described in this affidavit substantially caused and contributed to Willie Grays’
avoidable sacral pressure ulcer that was allowed to deteriorate, became necrotic, infected,
required surgical intervention and wound VAC placement, injuries, illnesses, and the pain and

suffering accompanying his decline in health and overall deterioration.

16.
This Affidavit is by no means to be construed as an exhaustive recitation of all my opinions with
regard to the care and treatment Willie Gray received while he was a resident of Pruitt Health —
North Augusta. Moreover, I reserve the right to supplement, amend or change these opinions

should additional information be brought to my attention.

FURTHER AFFIANT SAYETH NOT.
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Swom to me and subscribed before

Notary Public

My commission expires S-S-20/9

"OFFICIAL SEAL
Kimberly Holst
Notary Public - State of Hiinois
My Comission Expires May 05, 2019

L'

\
MARYFOOTE/R.N,, BS.N., M.S.N,, ANP,
CWCN-AP, Ed. Dc

(Waesrs %éﬂ@
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MOTIONS - GRACE GRAY VS. PRUITTHEALTH-NORTH AUGUSTA

Thereupon, the following proceedings were had,

THE COURT: What case are we on?

MR. WHITLEY: Gray versus PruittHealth of North
Augusta. I think it's your last one.

THE COURT: Good afternoon, gentlemen.

MR. WHITLEY: Good afternoon. May it pleasé the
Court. Your Honor, I'm Josh Whitley on behalf of the
defendants and it's my motion to dismiss and compel
arbitration in this matter. Another jurisdictional
questién for Your Honor, as you know under the Federall
Arbitration Act this is subject mattef jurisdictional
first step, a notice of intent has been filed and we
filed a motion to dismiss.

Your Honor, I spend about 25 percent of my time
litigating arbitration motions. It has becoﬁe very
important to my clients that those matters which should
properly be in arbitration be placed in arbitration.

Prior to 2014, if you will allow me to give you a

little history on nursing home arbitration agreements,

.prior to 2014 there was what I called the proverbial

kitchen sink defenses to arbitration agreements. Those
opposed to the agreements would throw up
unconscionability, informed failure, it didn't invoke
interstate commerce, unconscionability, lack of

authority, apparent and actual, and all the members
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Mé)TIONS - GRACE GRAY VS. PRUITTHEALTH-NORTH AUGUSTA

looked alike on both of our sides and they would argue
all of them. Some Judges would think it was
unconscionable. Some would think it didn't touch
interstate commerce. But in 2014 the Supreme Court

decided two nursing home specific arbitration agreement

-cases that settled a lot of the law.

The first case was Coleman versus Mariner Health
Care, Your Honor, at 407 SC 346 where then associate
Justice Costa Pleicones was interpreting whether or not
someone could sign an arbitration agreement pursuant to
the South Carolina Adult Health Care Consent Act. In
other words saying did that act give the signatory the
authority té sign arbitration agreements and Justice
Pleicones said no absent equitable merger with the
admission agreement. That's not in play here.

The second case, and I say proudly that I have
argued and won at the Supreme Court on this very
arbitration agreement but my ethical duty would be for me
to be candid to you and I have argued and lost at the
Supreme Court on this very arbitration agreement but the
second case was a case calleq Dean versus Heritage

Healthcare, Your Honor, at 408 SC 371. That involved a

N

- sister facility and almost identical arbitration

agreement. What's important in that case and important

in Coleman was the Court was saying absent the presence
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MOTIONS - GRACE GRAY VS. PRUITTHEALTH-NORTH AUGUSTA

of a power of attorney are there other basis to enforce
an arbitration agreement meaning it's settled law. If
there's a power of attorney, that person has the
authority to bind for an arbitratioﬂ agreement.

In fact, in that Deaﬁ case, Your Honor, the Court
said we are overruling decades of precedent that stated
nursing home agreements were not made pursuant to the FAA
and interstate commerce. Those cases are relics of the
past. We are finding that the Federal Arbifration Act
applies and we're gonna enforce arbitration agreements in
the nursing home éontext if, and only one if, there's
appropriate authority to sign the agreement.

So since that case came down in 2014, Your Honor,
the question has been one of is there authority to sign
the agreement. The arguments of unconscionability have
gone away for the most part until today. The arguments
of form failure clauses and materiality, thé arguments of
interstate commerce, all of that has been resolved in
that sweeping opinion. What's left for Circuit Court

Judges to find out and footnote 12 of the Dean opinion is

- clear, a Circuit Court must examine whether there's

authority to sign the agreement. Since that time if
there's a power of attorney it's enforceable. If not,
it's my burden to prove that there's apparent authority.

That there was representation between a principal and an
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MOTIONS - GRACE GRAY VS. PRUITTHEALTH-NORTH AUGUSTA

agent and the nursing home felied on 1t and therefore the
signature was appropriate. And if there's not either one
of those, Your Honor, then it's unenforceable unless it's
signed by the resident themselves who had appropriate
cognition. So that's the lay of the land in my
estimation since 2014.

Our arbitration agreement, Your Honor, which is
Exhibit C to our memorandum is a separate stand alone
agreement. It's voluntary. Says it's voluntary in all
caps. It invokes the Federal Arbitration Act. It gives
the signatory 30 days to revoke it notwithstanding
admission and presence in the facility and it advises the
person to seek legal counsel. Based on initials at each
page, a signature on the final page we move to dismiss.

Now, what has happened in several of our cases when
there isn't a power of attorney, sometimes the oppoéing
party says you know what, the signatory did sign it but
they didn't have the authority actual or apparent and we
will conduct limited jurisdictional discovery to
determine, for example, the issue of authority. Here we
had some discussion on having limited jurisdictional
discovery which in my view 1s probably not needed because
of the presence of the power of attorney, but if the
Court fashioned a very limited scope, I need this issue

resolved so I can determine the enforceability of it, we

Steven E. LeBlanc, R.P.R., Circuit Court Reportef
P.0O. Box 184, kigﬁﬁgﬁgn, South Carolina 29071



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MOTIONS - GRACE GRAY VS. PRUITTHEALTH-NORTH AUGUSTA

could go out and have just limited jurisdictional
discovery. If there was a deposition, you couldn't ask
about the merits and on and on because this is a subject
matter question. In footnote 12 of Dean it allows you to
permit jurisdictional discovery in my estimation. But we
couldn't come to an agreement because as you will see in
their memorandum they‘wanted complete discovery and they
want to discuss unconscionability and all these other
matters that don't really pertain. We've resolved, in
2014 we resolved whether nursing home agreements are
appropriate and arbitration agreements are enforceable.
They argue that, for example, on page 2 of the memo
they said it was the purported signature of their client.
Well, was it or was it not? They filed an affidavit.
She could have said in the affidavit ﬁhat's not my
signature, then that would be a basis for a
jurisdictional discovery but it is her signature. She
says she didn't read the agreement. We didn't tell her
Qhat it was and she doesn't remember signing it. Well,
that's a different gquestion and there's a whole group of
banking cases, I call them, Wachovia, Regions, I can give
you the cites if needed where banks have won time and
again in our Appellate.Courts by saying you can't argue
you didn't read it so you're not bound. Every

contracting party has a duty to read the contents of the
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MOTIONS - GRACE GRAY VS. PRUITTHEALTH-NORTH AUGUSTA

agreement. That's their personal duty to read the
agreement and be knowing of its contests. She even had
in this case a 30 day revocation period, advice to seek
legal counsel and bold and in all caps warning that this
was an arbitration agreement. There simply is no_ability
to argue unconscionability.

Your Honor, SUSC éection 1 et al, the Federal
Arbitration Act makes enforcing arbitration agreements
that are appropriately signed. The languége-of the act
is the Court shall compel arbitration. In fact, in 2012,
I find it interesting, Your Honor, a nursing home case in
West Virginia, the West Virginia Court of Appeals, their
terminal court, not Supreme Court but Court of Appeals
said we're not gonna enforce arbitration agreements in
the wrongful death situation as appellate policy. In
fact, Judge Kinard said the same thing in'my Dean case
and what the United States Supreme Court, they took cert
on a state court case and said no, sir, Federal
Arbitration Act applies and therefore no public policy of
a state trumps it and they reversed the State Supreme
Court and enforced arbitrétion.

When that case came down, that's what Chief Justice
Toal in the Dean opinion which was unanimous, Dean cited
Marmet and Marmet, Your Honor, is 565 U.S. 530. Chief

Justice Toal cited that opinion and said wrongful death
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MOTIONS - GRACE GRAY VS. PRUITTHEALTH-NORTH AUGUSTA

actions in the nursing home context are still subject to
the Federal Arbitration Act, enforcement of arbitration
agreements, and she put that in a footnote to Circuit
Court Judges.

| Here, Your Honor, there was a power of éttorney
executed on August the 10th, 2017. There was two parts,
a general'power of attorney and a health care power of
attorney and in the general power of attorney it gave the
signatory in this case the power to do and perform in my
name and on my behalf any and all things that she may
think desirable or proper in as full and complete manner
as I could do 1f present and acting in person. That was
the general power of attorney. Can you sign an
arbitration agreement in person? Of course you can.
Does the general power of atforney cover her ability to
sign an arbitration agreement? Of course it does.

Then after that on September the 22nd, 2017, she was
admitted to - she admitted her'father‘to our facility.
She presented her authority in the power of attorney in
her authority through the power of attorney, she signed
all the admission agreements, arbitration agreements,
other forms that you are required to do in our context
and it's our position arbitration is a shall. It must be
resolved. The Supreme Court has gone so far as to say

there's a liberal Federal policy in favoring arbitration
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agreements even where there's doubt or ambiguities you
resolve it in favor of enforcing arbitration. For those
reasons, Your Honor, we would respectfully ask that you

grant our motion to dismiss and compel arbitration in

this matter.

THE COURT: Yes, sir.

MR. McALISTER: Your Honor, I'm Keith McAlister here
on behalf of Connor and Connor Law Firm.here in Aiken,
South Carolina. We represent Grace Gray who is the
personal representative and also filed suit individually
as wife of Willie J. Gray against the PruittHealth
entity.

Several points and I'1l try to be brief. The Dean
decision that Mr. Whitley has referenced I don't think
says what he thinks it says. My reading of it indicates
that the decision is about whether or not the interstate
commerce is effectuated by that agreement and then, two,
whethe; or not a form selection clause, you know, if that
form is not available renders the agreement null and
void. I don't think it says anywhere in this decision
that appeal autohatically ﬁrovides authority for a family
member to sign away constitutional rights provided to
them by our constitution in the United States and in
South Carolina.

Second, the Coleman case that we've cited in our
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brief that Mr. Whitley also referenced really goes to the
heart of the matter of this issue and whether or not, in
the Coleman case whether or not the statute conferred
authority on behalf of that representative to sign an
arbitration agreement and the Coleman case actually says
the statute provides financial authority and the statute
provides authority over health care decisions but the
statute does not provide that representative the
authority to sign away his right to a jury trial and
that's exactly what we have here.

Mr. Whitley has talked about this durable power of
attorney. He's also talked about the health care power
of attorney, I believe, and if you loock a little closer
at this durable power of attorney, it speaks specifically
to financial considerations and financial considerations
only.' It talks about the power of attorney, the facts,
ability with respect to insurance policy claims, whether
or not they can access the safe deposit box, whether or
not they can endorse checks. It says nothing about
entering an arbitration agreement. Likewise, the geperal
durable power of attorney with-respect to health care
only addresses £he ability to look at health care
decisions. And I'll point Your Honor to a portion of it
here on page 2, that says my health care agent will make

health care decisions for me when I am unable to
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communicate my health care decisions or I choose to have
my“héalth care agent communicate decisions 6n my -behalf.

Now, in this case what Mr. Whitley has not informed
the Court is our client who was in rough shape when he
got to their facility was alert and oriented. He had the
ability to communicate via body language but what he
didn't have the ability to do was sit in on this
admissions process. He didn't have the ability to have
his daughter explain and the staff from the facility
explain this admission agreement and the arbitration
agreement to him even though he was able to communicate
those decisions by body language and that in itself makes
that general power of attorney with respect to health
care decisions null and void with fespect to signing the
arbitration agreement.

I think there are a lot of issues in this case and,
you know, what's good for the goose is good'for the
gander. Of course Mr. Whitley only wants us to discover
whether or not there was capacity or authority of Ms.
Gray to sign this agreement but what also comes into play
is whether or not the person communiéating on behalf of
the facility'had the requisité knowiédge and
understanding to explain these documents, more than 70
pages of documents that they provided to Ms. Gray to sign

and whether or not there is a disparity in bargaining
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power. You know, if you look at the agreement very
closely, the arbitfation agreement itself, or excuse me,
the admission agreement itself says that variance from
this agreement shall be of no effect. This was a
pre-drafted agreement that they use all the time in there
facilities that also has language in there such as this
is the entirety of the agreement. This is - the parties
have a complete understanding of this agreement.

Well, Your Honor, in our brief and I know I'm
jumping around, we have directed you to Exhibit C which
is a document in their own materials which indicates that
Ms. Gray did not have the capacity or the understanding
to execute any of the materials. So this language in
this admissions agreement that the arbitration agreement
tags along with clearly shows that she didn't have the
requisite understanding. And I'm sorry. I'm trying to
find that particular document. Go£ too many documents
here.

If you look at Plaintiff's Exhibit C.that we have
attached to our memo in support here they're walking us
through an advance directive checklist which if you look
at the admissions agreement is a material part of the
admissions process. The admissions agreemenf in Section
3 subpart (¢) says that they must walk throﬁgh this

advance directive checklist and right here the
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representative of PruittHealth indicates family not sure
on any of these items.which include I have executed an
advanced directive and will provide a copy of the health
care. I have not executed an advanced directive. I have
not executed an advanced directive but would like to
obtain additional information. Patient's representative
is unable to comprehend what advanced directives are but
this will be explained to the family as part of the
community education effort.

Now, that right there shows she doesn't have the
requisite knowledge or understanding, comprehension of
these agreements including the rest of the 77 pages that
have been provided to her to be able to sign away thdse
constitutional rights. That's one point.

The second point is Mr. Whitley has referenced this
Regions case. Well, this Regions case does say that a
bank does not have the obligation by law to explain this
agreement to the party.r They can read it for themselves.
But there is an exception and it says when that party is
ignorant and unwary that duty changes and it's evident
throughout these documents including this one right here
in front of us that one, Ms. Gray was ignorant and unwary
and that's supported by our affidavit. We don't have an
affidavit fo support this motion on behalf of the

defendants but we have certainly provided testamentary
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evideﬁce by affidavit on our behalf. -But one, she
doesn't understand‘what she is signing. She makes that
clear in the affidavit. That's also corroporated by the
defendant's own documents.

Two, although they say they are not, there's not a
duty imposed by law, they have effectively created a duty
by saying that they're going to explain this as part of
their community education effort. If you look at the
arbitration agreement, the very last, excuse me, second
to last page at the bottom, again, I'll go back to
patient representative has read this agreement in its
entirety and understands the language in which it is
written. That's in direct contradiction of Plaintiff's
Exhibit C. It also says the patient's representative, or
excuse me, the patient representative has explained to
the patient resident. There's been no explanation here.
That's in the affidavit as well.

So, you know, to the extent that the defendants want
to claim they don't have a duty to explain these
documents to them, well, they have created that duty upon
themselves.

Lastly we have pointed to a number of different
issues that we contend are concerning here, whether or

not there's a meeting of the minds, whether or not

_thefé's consideration. There's a host of defenses that
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are attributable to contracts and the law does say trial

courts can consider general contract defenses to ensure a

‘meeting of the minds to arbitrate existed and that such

an agreemént was not the result of fraud, duress,
unconscionability. Arbitration agreements are subject to
the same defenses applicable to all other contracts.

Now, Mr. Whitley would have you believe that the
Dean case says we don't have to go through that process
any longer because if you've got a POA, that's
authoritative. There's never any gquestion. But that's
not what fellow Circuit Court Judges have decided and we
have attached a few of those more recent orders. One is
the Arrendondo case andAthese are part of Plaintiff's
Exhibit B and in this case in particular the Court by
order says although Ms. Arrendondo had a health care
power of attorney and a génefal'durable power of attorney
for Mr. Whaley neither of these documents conferred on
Ms. Arrendondo the authority to execute the arbitration
agreement on his behalf or waive his constitutional
rights and denied the exact same motion that's here
today.

We have taken the position, one, that there's plenty
of material here. to deny this outright, Your Honor, but,
you know, in the alternative we have proposed discovery.

Of course we want to be able to discover whether or not
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the facility representative actually had authority to
sign this agreement on the facility's behalf. If you
look at the arbitration agreement, it's signed by Susan
and I can't read here last name but she's not the
authorized agent’ of the facility, that's Michelle whose

name is struck through. I don't know who is providing

the information to our client. So there's a host of

reasons that we've laid out more eloguently in our brief
that go to the heart of the issue and certainly we think
there's plenty there to deny this motion outright. But
in the alternative we do think that it's prudent and it's
appropriate to allow discovery for the plaintiff just
like it is for the defendants, Your Honor,‘and I'11 let
Mr. Whitley make any arguments he sees fit.

THE COURT: Yes, sir.

MR. WHITLEY: Your Honor, I know I'm sneaking up on
your lunch hour I'm sure but I'll be brief.

THE COURT: Gbod.

MR. WHITLEY: T take exception to my good friend's
comments about the interpretation of Dean. I happened to
have the great pleasure of being involved in Dean. Dean
didn't even involve a power of attorney. It involved a
daughter. The Court remanded it back and said make sure
that daughter who did not have a power of attorney had

authority otherwise enforce the agreement. It was
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remanded back to Judge Cooper, a great Circuit Court

.Judge and he ordered arbitration.

Let's be clear. 1I'll éite my friend's brief. Page
7. The first decision which the great Wofford, Costa
Pleicones wrote against arbitration but he said in
Coleman and he cited it as his parenthetical on page 7
under Coleman, without valid power of attorney the
holding was one sister did not have authority to execute
on another sister's behalf under the Adult Health Care
Consent Act. He's argued the Adult Health_Care Consent
Act, health care power of attorney, a new one for me,
somehow the advanced directives checklist has something
to do with why we're here. I don't even know how'to
respond to that. We're not arguing any of that. None of
ié. We're arguing his brief, page 7. Without a valid
power of attorney, then you look to authority for
apparent agency or whatnot.

Here we have a valid power of attorney. The only
way he can prevail today, this is black letter, the only
way he can prevail today was if he were to say to you
that his client did not have the power of attorney, it
was not effectual, it was inappropriate. The resident
didn't have the capacity to give his daughter power of
attorney but he told the Court just now the resident did

have capacity and the truth is on August the 10th he gave
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his power of attorney to his daughter and a little over a
month later she admitted him to a nursing home and she
signed a voluntary separate arbitration agreement.

All those Coleman arguments he made and all that is
in opposite. This isn't a mandatory arbitration
agreement. This isn't a case where we're arguing merger,
equitable merger like Coleman. We're arguing there's a
power of attorney, they signed the arbitration agreement,
it is black letter. It must be enforced under the
Federal Arbitration Act. I would be remiss if I didn't
say even if there was a doubt which we don't believe
there's any, doubt is resolved in favor of the sufficient
process of arbitration, but there's not even a doubt
here. It is clear. There's not one argument from my
good friend that the power of attorney was not effected.

He read from specifics in the three page document on
financials and so forth. Okay. There's specifics that
she had the power to do, but the firét paragraph was she
has thé power to do all things‘desirable which I could do
including, and this is the language, including but not
limited to, and gives épecifics about insurance and
stocks that you see and you're well aware of the power of
attorneys but it's included but not limited to and one of
the includings was to take legal action.

Arbitration is a legal action, Your Honor. She can

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
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bring a claim in arbitration and under the.power'of
attorney it would be effectual and that's-all our
argument is. As the nursing home if somecne shows up
with the power of attorney and signs our documents, we
have a contract and the Court under the subject matter
jurisdiction has to say we can't hear it. It needs to go
to arbitration and y'all will be all right. You'll
resolve it in arbitration. it will get resolved and it
will get resolved cheaper and more efficient. That's why

the government favors it and that's why there's a statute

to that effect.

So our position is the power of attorney cannot be
overcome no matter what jurisdictional discovery was here
and it-quite frankly cannot be ignored. There's not one
piece of evidence from his affidavit or not that was Jjust
filed on Friday or I would have gotten an affidavit but
there's not one piece of evidence that she did not sign.
She just says I don't remember it but she doesn't say
that's not my signature and there's not one piece of
evidence offered today that the power of attorney is not
effectual and.so for those reasoné, Your Honor, I'm very
grateful at this hour that --

THE COURT: Let me ask you a question. Is your
pesition that'a power of attorney is all encompassing?

If I give a power of attorney to one of my three

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
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daughters all grown, married, no issﬁes, so if I give one
to any of them and they're all professionals, is that all
encompassing? They can do anything on my behalf that I
can do?

MR. WHITLEY: May I answer it depends. Last-week,
for example, I had a client send a power of attorney and
said is arbitration agreement enforceable? I said yes.
Sent it to the plaintiff's attorney and she wrote back
and said, Josh, and I was assuming the general power of
attorney missed a segment, Josh, look at paragraph 3. It
says has no power to waive my right to a trial by jury
and now power to arbitrate. Power of attorney are very
specifically drawn, Your Hono;. They can exclude things,
include things. They can be as broad as the day is long
as 1s this one. They can be very limited.

Some power of attorney T have seen in cases which
I'm lost on quite frankly conce I got into it, says I'm
giving my child power of attorney, but it's only effected
when she goes and gets my personal physician's signature
that I'm incompetent, no longer able to make my own
decisions. And I had the power of attorney and I said
it's enforceable. 1It's a general power of attorney but
that one clause was never triggered because I could never
find, I couldn't get proof the physician determined

competency even though he was incompetent.
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So there's ways to protéct yourself that it wouldn't
be all encompassing. There's ways to give very limited
power of attorney like health care. There's a health
care one in here. It has nothing to do with this motion.

The only thing to do with this motion is the general

- durable power of attorney.

THE COURT: If it's a general durable power of
attorney, would you think there arevcertain rights that
the holder of the power of attorney could not waive on my
behalf?

MR. WHITLEY: The grantor can waive aﬁything. They
can waive any right on a power of attorney. They could
also restrict it from not waiving any right just like
what T just told you. You do not have the right ever to
waive my jury trial right. That was in the power of

attorney. The question is this power of attorney is very

~explicit. If you look on the first page Exhibit A of our

motion the power of attorney it says to do all things
which I could do basically.

THE CQURT: Okay. I can't tell you the name of the
case but both of you will find it in the next five
minutes on your phone faster than I could but unless I'm
wrong about this there is a case out of our Supreme
Court, maybe Court of Appeals, I think it's our Supreme

Court that says that a power of attorney cannot be used
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in a divorce action. Can be used for property division
but é divorce.itself is so intimate to that individual
that that right cannot be enforced and if I recall the
facts of the case the son, I think it's a son who had the
power of attorney actually filed for a divorce against
I'm sure the stepmother, a subsequent spouse and our
court said that he couldn't do that. So and I'm asking.
I'm not ruling. I'm just saying, I mean, if you can't
get a divorce with a power of attorney,’can you waive a
constitutional right to a trial'by Jury?

MR.. WHITLEY: I think the answer is black letter
yes. I don't know the divorce case, Your Honor, and I'll
do é supplemental letter if you will accept it. We'll
find it and distinguish it. Happy to do that. But if
you read his own brief, Coleman, if you could, Your
Honor, we wouldn't have Coleman, we wouldn't have Dean,
it would be arbitration agreements just aren't
enforceable.if the power of attorney couldn't do it.

Coleman, his own brief cites Coleman for the

proposition absent a power of attorney and then the

question on authority meaning the Supreme Court has
already taken it up.‘ If there is a power of attorney,
then the discussion is over. You got an agreement. Go
arbitrate. I don't generally throw other Circuit Judges

orders at other Circuit Judges. There are a plethora of
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cases enforcing arbitration agreements. I can tell you
when I usually litigate them is when thére's not a power
of attorney but I'm still arguing authority under
apparent agency which is weaker than a power of attorney
and so it's a tiered analysis. Here it's as strong as I
have of an argument, that if you have a general power of
attorney absent thét power of attorney carving out an
exception for arbitration or Jjury trial reference, YOu
have to enforce it.

There are general power of attorney, Your Honor,
which say I'm giving you general power of attorney for
the following things. Stocks and finances and stays at
that iimited language;l That's not this. It's to do all
things including legal processes which I can do for
myself. If he could bring this - if he could sign -- The
question for the Coﬁrt is if he had his capacity and
whereabouts and wanted to, could he have signed it for

himself? If the answer is yes, and we think it is, then

. the daughter can sign it.

Let me address a couple other questions, and Judge
Kinard I'1l never forget it, he was worried about it,
too, and he goes I agree with you on everything, Mr.
Whitley. »I'm just not gonna send a wrongful death case
through arbitration and the Supreme Court cited that in

their opinion from the transcript but I got what he was
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saying and that was the whole Marmet West Virginia case.
We're not gonna send a wrongful death to arbitration. I
get it. I get that there's a reluctancy and that's why
there's been these evolution of agreements over these
past two decades of ‘it used to be just a clause in the
admission agreement. You want admission, come on in, but
there's a clause and we seek to enforce it.

The Supreme Couft said, no, that's unconscionable.
You're waiving the right to be admitted with having to
arbitrate. So this agreement which has been long
standing for more than a decade, the Dean agreement,
takes it oﬁt as a separate agreement and says you can be
admitted, period. You can sign a voluntary agreement to
arbitrate and to your benefit and our benefit it's more
efficient. We have residents-and their representatives
all the time who refuse to sign arbitration agreements.
They're admitted every day without question.

Then this agreement goes even further. It's bold,
conspicuous, warnings, tells you to hire a lawyer and
gives you 30 days after signing to come back and revoke
it. The admission is not revoked. Your residency is not
revoked. You're still a resident. ©None of that
happened. I just find it disingenuous that he had the
authority to give power of attorney a few days later.

She gets admitted for the benefit of her care in our
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facility and we can fight over the merits later but a
very difficult patient and now she's filing an affidavit
in this céurt, I don't remember signing it and so forth.
That's just not the law. The law is, is that your
signature and did you have‘authority to give your
signature? fAnd the answer is yes to‘both and then we
have to arbitrate.

THE COURT: Anything?

MR. McALISTER: Just very briefly, Your Honor.
Again, I disagree/with what a POA authorizes a person to
do and when it's limited and that sort of thing and I'll
point Your Honor to the Wilson case that we have also
provided just to suggest an order as part of our brief

but it says, while it is true the daughter had a power of

attorney on behalf of dissent, the power of attorney did

‘not confer the necessary authority>to execute an

arbitration on dissent's behalf. And it says the
daughter's, powers granted to the daughter to make
decisions regarding financial matters and decisions
regarding health care only. It's the exact samé concept.

And one of the reasons I have attached all these
documents in here and I don't expect Your Honor to go
through everything but they have an arbitration checklist
at page 590 and there's Bates numbers at the top and

these identify all those things that Mr. Whitley just
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went through about the form arguments. Well, they have a
30 day right to revoke. We‘advised them that they can
consult an attorney. This is buried 35 pages into a
document and if you look at this document pretty closely

they're not dated. 1It's just a line struck through every

~one of these and this is their arbitration checklist that

their facility representative is supposed to go through
with our client before they sign away those
constitutional rights which are fundamental in this
country.

And, Your Honor, we don't necessarily and I don't
want to misspeak here but we did propose discovery in
this matter but at the end of the day the defendants,
well, they didn't wgnt to do discovery because it might
turn up that this didn't really occur. Those are the
kind of risks that they run if we're allowed to ask some
questions as well. So, Your Honor, that's all that the
plaintiff has at this time. |

THE COURT: Thank you, gentlemen. Thank you so
much. I didn't mean to go on and so about that.

MR. WHITLEY: No. Thank you.

THE COURT: Good to see both of you.

MR. McALISTER: Thank you, Your Honor.

WHEREUPON, THE HEARING WAS CONCLUDED.
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(COUNTY OF LEXINGTON )
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I FURTHER CERTIFY that the forgoing 27lpages
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vIN WITNESS WHEREOF, I have hereunto set my hand at

Lexington County, this 30th day of August, 2019.

By:s/Steven E. LeBlanc

Steven E. LeBlanc, Sr., R.P.R.
Eleventh Circuit Court Reporter
State of South Carolina.
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
)
COUNTY OF AIKEN ) C.A.No.: 2019-N1-02-00001

Grace Gray individually, and as wife of
Willie J. Gray, and as Personal
Representative of the Estate of Willie J. .
Gray, deceased, - DEFENDANTS’ NOTICE OF MOTION
_ AND MOTION TO DISMISS

Plaintiff, PLAINTIFF’S NOTICE OF INTENT
Vs.

PruittHealth-North Augusta, LLC, UHS
PruittHealth Corporation a/k/a Pruitthealth,
Inc., Pruitthealth Consulting Services, Inc.,
United Health Services of South Carolina,
Inc.,, John Doe, and Richard Roe
Corporation,

A T S N N N N N A N N W W S N W

Defendants.

PLEASE TAKE | NOTICE Defendants PruittHealth-North Augusta, LLC, UHS
PruittHealth Corporation a/k/a Pruitthealth, Inc., Pruitthealth Consulting Services, Inc., and United
Health Services of South Carolina, Inc., hereby move this Honorable Court, pursuant to Rule
12(b)(1) and 12(b)(3) of the South Carolina Rules of Civil Procedure, within ten (10) days or as
soon thereafter as can be heard, for an Order dismissing Plaintiff’s Notice‘ of Intent. The admitted
resident had a legal power of attorney executed prior to admission. See Exhibit I‘A Therefore, this
motion is brought pursuant to the executed Admission and Arbitration Agreements between the
skilled nursing facility and the power of attorney, see Exhibits B and C, requiring that any disputes

be resolved by binding arbitration pursuant to the Federal Arbitration Act and by South Carolina

Supreme Court precedent. See Dean v. Heritage Healthcare of Ridgeway, LLC, 408 S.C. 371

(2014) (reversing circuit court for refusing to send a wrongful death case to arbitration and finding

the Federal Arbitration Act applied to nursing home arbitration agreements).
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To the extent the Plaintiff intends to challenge the Arbitration Agreement or enforcement of

the same, these Defendants respectfully request limited jurisdictional discovery. This Motion is

further supported by the pleadings, applicable law, arguments of counsel, a memorandum of law to

be filed subsequently, and any other documents, affidavits or materials the Court may receive.

Charleston, South Carolina
February 11, 2019.

2

Respectfully Submitted,
SMYTH‘ WHITLEY, LLC

s/Joshua S. Whitley

Joshua S. Whitley, Esquire

SC Bar No.: 77824

S. Tyler Graves, Esquire

SC Bar No.: 103173

126 Seven Farms Drive

First Citizens Plaza, Suite 150
Charleston, South Carolina 29492
(843) 606-5635

(843) 654-4095

Attorneys for Defendants
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STATE OF GEORGIA )

KNOW ALL MEN BY THESE PRESENTS, that |, WILLIE JAMES GRAY, of
Baltimore County, Maryland, do hereby nominate, constitute and ap paiﬁt TAMARADONNELLE
GRAY or GRACE WARD GRAY, of Mantgomexy County, Pernsylvanis, my truo and lawful
agentand attorney-in-fact, 10 do and perform in my name and behalf any and afl thirige that she may
t}ﬁnk desirable or proper in ag full and coinplete a manner 83 ] counld do if prosent and scting in
person, including specifically, but without Emitation, upon the foregoing ga‘ncraiity of statement, the
right:

1. The attorpey-in-fact basthe right o act upon insurarce and/or annudty policies claims |
or any and all matters related thereto. To receive, collect and receipt for any and all
payments of money, debis, accounts, interest, dividends and any and all demands
whatsoever which ace now or shail hersafier besome due, owing, paysble or
belonging to me; to have, use and teko gll l[awful means in ray name or otherwise for
the recovery thereof by any process of faw or equity that mey be available for sald
purpsse; to compromise any such amounts, in the sole discretion of my seid attomey-

. toderogtde Samyror nretuwm ai-fay Y -rratan Saieny e st
acknowledge #&vice upon sny sult or suits that may be filed against ms, to '-waive call
and notice of the time, place and purpose of .holding aﬁy and all meetings of -

stoskholders of any corporation in which I may hold stock, and to consent fo the ™

ROA 000050
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arising with teference thereto, in the same manuer and to the same extent as I'might
ot could do if personally present end acting, and fo consent te the entry of any
judgment or decree that my said attorney-in-fact may approve.

To have foll and complete access, at any and all times, to any safe deposit box or

boxes which I may now have or hereafter acquire, with the full right to deposit

therein such securities or articles as my anomey-in-fact may think proper and to
withdraw ther:from any‘portion or all of the stocks, bonds, documents or other
securities or other articles and things now or hereafter-stored therein.

To e_ndorse, collect, cash or otherwise handle any and all checks, drafts or other
obligations that may become payable to me and to use the funds received therefrom
in such manner as my attorney-in-fact may think proper, mcluding the vight to my
said attorney-in-fact to deposit fupds co received in any account now or hercatter

maintained by me either in my name or in the name of my said attomey-in-fact or

~ jointy, and to draw checks, drafts, receipts or other acquittances as agamst any bank

account which I may now have or hereafler establish in auy banking institution or
trugt cbmpany in the United States, and any such drafts, receipis or other acquittances
so drawn by me or my said attorney-in-fact shall be of the same binding force and
effsct and justify the payment of funds, in the same manner and to the same extent
as if | had personally drawn the same and received the money therefor, with my said
attorney-in-fact authorized to use any and all such funds so received or coming into
his haods in any manner and for such uses and pﬁtposes as he may think proper.

I further avthorize my said attorney-in-fact, for me and in my name, place and stead,

2.
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to negotiate and conciude any and all sales, loans, rentals, contracts, cocunibrances
or other instruments relating to or including or affecting any éortion or all of the real
estate or Intevest in, rgal gstale or personal property, including ény motor vehicles,
v;’laioh I may now or hereafter owr, as well as any portion or all of the corporate
securities, stocks, bonds, débent‘ures or other forms of securities or aay other personal
property which {may now or hereafter own, and wherever the same may be located,
with the full righfc to execute any end all deeds, mortgages, security deeds,
endorsements, leases, transfers, assignments or other contrasts or other doeuments
with respect thereto on such terms and upon such conditions as my attorney-in-fact
in his sole discretion, deems appropriate.

5. This is a durable power of attomney, and it shall NOT be terminated by my

incomupetency. This is a | power to act as an atlomcy~iﬁ-fact for me, and if
subsequently become incompetent, it shall remain in force until such time a.s a
guardian or receiver ehall be appointed for me or until some other judicial pro ceeding .
shall terminate the power,

L hereby specifically ratify and confirm all that my said attorney-in-fact shall do at any time
and from time to time by virtue of these presents, which shall cover and include the right to do any
act or thing that I might do as above set forth, in the same myanner and to the same effect as if I were
personally present and acting.

This Power of Attomey is executed ta multiple countefpans; all of which shall be considered
for all purposes as originals, and any one of said counterg;axts may be filed and recorded in the Office

of the Clek of the Court of appropriate jurisdiction, and thereafter a certified copy of the same shall

-3-
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be of the same binding force and effect as the original counterpart, with this Power of Attomey,
whether so recorded or not, to remain of full force and effect until @ written revocation thcreof', duly
executed by me, is filed and recorded in said Clerk's Office, .

IN WITNESS WHEREOR, 1 have hereunto set my hand and seal and delivered these

7&—.‘
presents, in multiple counterparts, this __/ ¢ day of /‘4’/ M ,2017.

Signed, sealed and deliveyed -
in the presence of:

L “"”’[‘3’%’“ e W ed22 @ Fras,

Witn . WILLIE JAMES GHAY “

‘J LA"A cuvaaomn g
Y & NOTARY PUBUIC ;
: 'l"_} BiCHWND COURTY eecn(al;\ {
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_ GEORGIA ADVANCE DIRECTIVE FOR AEALTH CARE

By:__ Willie James Gray Date of Binth: Sepienber 9, 1941
(Print Name) {Month/Day/Year)

This advance directive for health care has four parts:

PART ONE: HEALTH CARE AGENT. This part allows you fo choose someone to make
health care decislons for you when you cannol (0r do not want ta) make
health care decisions for yourself The person you choase is called a health
care agent, You may also have your health care agent make decisions for you
after your decth with respect to an autopsy, organ donation, and final
disposition of your body. You should talk to your health care agent about shis
important rule.

PART TWQ: TREATMENT PREFERENCES. This part allows you fo siafe your
treaument preferences if yow have a terminal condition or if you are In a state
of permanerd uncansciousness. PART TWO will become effective only if you
are unable to communicate your treaimenl preferences. Reasonable and
appropriate efforts will be made to communicared with you ehout your
treatment preferences before PART TWO becomes effective. You should talk
to your family and others close Yo you about your treciment preferences.

PARTTHREE:  GUARDIANSHIP, This part allows yeu to nominate aperson fo beguardian
" should one ever be needed.

PART FOUR: EFFECTIVENESS AND SIGNATUKES. This part requires your
signature and the signatures of two witnesses. You must complete PART
F OUR if you have filled out any other part of this form.

You may fill ouf ary or all of the first three parts listed above. ¥You must fill cut PART FOQUR of this
Jorm in order for this form to be effective.

You should give a copy of this complered form to people who might need ¥, such asyour health care
agent, your family, and your physician. Keep a copy of this completed form at home ina place where
it can easily be found if it is needed. Review this completed form perlodically to make sure it still
reflects your preferences. If your preferences chamge, complete a new advance directive for health
care.

Using this form of advance directive for health care is completely optional. Other forms of advance
directives for health care riay be used in Georgia. :

You may revoke this completed form at any time. This complesed form will replace any advarce
directive for health cars, durable power of attorney for health care, health cave proxy, or living will
that you have completed before completing this form.

I

ROA 000054
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PART ONE: HEALTH CARE AGENT

[PART ONE will be effective even if PART TWQ is not completed. A physician or health care
provider wha is directly invelved in your health care may noi serve as your health care agent. If you
are married, a furwre divorce or annulmeni of your mavriage will revoke the selection of your
current spouse as your health care agent. If you ave not married, a future marriage witl revoke the
selection of your health care agent unless the person you selecied as your health care agent is your
new spouse. ]

(1) HEALTH CARY AGENT
[ select the following person as nyy health care agent to make health care decisions for me:

Name: Tamers Donnelie Gray

Address:__ 108 Holby Lane, Pottstown Pennsylvania, 19465

Telephone Neunbers: (H) (610) 469-3837 (Celi} (484) 948-8373
. (Home, Work, Mobile)

(2) BACK-UP HEALTH CARE AGENT

{This section is opiinnal; PART ONE will be effective even if this section is left blank.]
If my health care agent cannot be contacted in 2 reasonable time period and cantot be located
with reasonable efforts or for any reason my health care agent is unavailable or unable or
unwilling to act as my health care agent, then Lseiect the foilowing, ea«.,h to act successively
in the order named, as my back-up health care agent(s):

Name:  Grace Ward Geay

Address:___108 Helby Lg ie, Pottstown Pennsvivania 19465

’lcicphrme Numbers: ___{H) {610) 469-3837 (Cell) {410) 804-9323
~ (Home, Work, Mobile)

Name:

Addresgs:;

Telephone Numbers: ,
(Home, Work, Mobile)

(3) GENERAL POWERS OF HEALTH CARE AGENT

My health care agent will make health care decisions for me when [ am unable to communicate nry
2
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health care decisions or T choose to have my health care agent communicate my health care
decisions,

My health care agent will bave the same authority to make any health care decision that I could
make, My health care agent's atthority inchudes, for example, the power to:

& Admit me to or discharge me from any hospital, skilled nursing facility, Ilogpice, or other
health care facility or service;

@Request, consent to, withhold, or withdraw any type of health care; and,

e Contract for any health care facility or service for me, and to obligate me lo pay for these
setvices (and my health care agent will not be ﬁnancmllv liable for any services or care
contracted for e or ot may behalf). :

My health care agent will be 'my personal representative for all purposes of federal or state law
related to privacy of medical records (including the Health Insurance Portability and Accowstability
Act of 1996) and will have the same access o my medical records that 1 have snd can disclose the

‘contents of my medical records to others for niy ongoing health care.

My health care agent may accompany me in an ambulance or air ambulance if in the opinion of the
ambulance personoel protocol permits a passenger and niy health care agent may visit or consult with
me in person while 1 am in a hospital, skilled nursing famhty Lospice, or other health care facility
or service if its protocol permits visitation.

My health care agent may present a copy of this advance directive for heallh care in lieu of the
original and the copy will have the same meaning and effect as the original.

{ understand that under Georgia law:
© @My health care agent may refuse to act as my health care agent;

-
®A court can take away the powers of my health care ageat it it finds that my health care
agent is not acting properly; and,

&My health care agent does not have the power to make health care decisions for me
regaxding psychosurgery, sterilization, or treatment ot involuntary hospitalization for mental or
emotional 1ilness, mental retardation, or addictive diseass,

(4) GUIDANCE FOR HEALTH CARE AGENT

When making health care decisions for rae, my herlth care agent should think about what action
would be consistent with past conversations we have had, my treatment preferences as expressed in
PART TWO (if T have filled out PART TWO0), my religious and other beliefs and values, and how
Thave handled medical ard other important issues in the past. If what T would decide is still unclear,
then the health care agent should make decisions for me that my health care agent believes are in my
best interesi, considering the benefits, burdens, and risks of my current circumstances and treattment
options.

3
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(5) POWERS OF HEALTH CARE. AGENT AFTER DEATH
(A) AUTOPSY

My health care agent will h_ave the power to authorize an aaiopsy of my body unless I huve limited
my heaith care agent's power by initialing below.

(Initials) My health cars agent will not have the power to authorize an autopsy of my
body (unless an autopsy 18 required by law),

(B) ORGAN DONATION AND DONATION OF BODY

My health care agent will have the power to make a disposition of any part or all of my body for
medical purposes pursuant to the Georgia Anatoinical Gift Act, unless I have limited nmyhealth care
agent's power by initialing below. '

[Mitial each statement that you wanl to apply. ] )

_ {Initials) My health care agent will not have the power to make a disposition of my
body for use in a roedical study program.

(Initials) My health care agent will not have the power to dbi}ate any of my organs.
(C) FINAL DISPOSITION OF BODY

My health care agent will have the power to make decisions about the final disposition of my body
unless [ have initialed below. _ '

_{Initials) I want the following person to make decisions about the final disposition of
my body: '

MName:

Addreus:

Telephone Numbers:

(Fiome, Work, Mobile)

1 wish for my body 1o be: __WJIG {(Initials) Butried or i(Iniﬁals)
Cremated : ' _

PART TWO: TREATMENT PREFERENCES

[PART TWOwill be effective only if you are unable to communicate your ireqlment preferences after
reasanable and appropriate efforts have been inade to communicate with you about your ireasment
preferences. PART TWO will be effective even if PART ONE is not completed. If you have not
selected a heaith care agent in PART ONE, or ifyour health care agent Is not available, then PART
TWO will provide your phyician and other healih care providers with your freatment preferences.

4
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Ifyou have selected a health care agent in PART ONE. then your heaith care agent will have the
aquthority to malke all health care decisions for you regarding maiters covered by PART TWO. Your
bealth care agent will be guided by your treatment preferences and other jactors described in

Section (4) of FART ONE.]
(6) CONDITIONS

PART TWO will be effective if | am in-any of the following conditions:
[Triitial edch condition in which you want PART THO to be effective. |

WIG__ (Initials) A terminal condition, which meags I bave an incurable or irreversible condition
that will resolt in my death in a relatively short period of time.

wWIlG (Tnitials) A state of permanent unconsciousness, which means [ am in any incurable
or irreversible condition in which I am not aware of myself or my environmert and I show mo
behavioral response 1o my environment.

My condition wilt be determined in writing after psrsonal examination by my attending physician
and a second physician in accordance with currently accepted medical stenderds.

(7) TREATMENT PREFERENCES

[State your treatment preference by initialing (A), (B), or (C). If you choose (C). state your.

r

additionad lreatment preferences by Initialing one o more of the sictements fallowing (C). You may
provide additional instructions about your treaimeint preferences in the next section. You will be

provided with comfort care, including pain relief, but you may also wani to siafe your specific
preferences regarding pain relicf in the next section. ]

If | am in any condition that I initialed in Section (6) above and 1 can no longer communicate iy
trentment preferences after reasonable and appropriate efforts have beenmadeto communicate with

me about my treatment preferences, then:

N (Initials) Try to extend my Life for as long as possible, using all medications,
machines, or other medical procedures that in reasonable medical judgment could keep me alive. {f
I am unable to take notrition or fluids by monuth, then 1 want to receive nutrition or fluids by tube or

other medical means.

OR,

(B) WG (Initials) Allow my natural death 1o occur. I do not want any medications, machines,
or other medical procedures that in reasonable medical judgment could keep me alive but cannot
cute me. 1 do not want to receive nutrition or fluids by tube or other inedical means except as needed

to provide pain medication..
OR
(©) (Initials) I do 1ot want any medications, machines, or other medical procedures that

§
ROA 000058

LO000COING LOC#ISVYD - SYIATd NOWNOD - NIMIV - WV 00:0L L1 G984 6102 - A4 ATIVIINOH10313



Apr. 4. 2018812:01PM PRUITT HEALTH NA LLC STATION 3wst msT No. 433411 P. 16

- in reasonable medical judgment could keep me alive but cannot cure me, except as follows:
{Initial each statement that your want io apply 1o eption (C). ]

(Initials) If T am unsble to take autrition by mouth, I want to receive nutrition by tube or
other medial means.

(Initials) I T am unable to 1ake fluids by mouth, ] want to receive fluids by tube or other
medical means. . ) ‘

(Initials) If I need assistance to breathe, I want to have a veatilator used.

(Initials) If my heart or pulse has stopped, I want o have cardiopulnonary resuscitation
(CPR) used. y

&) ADDITIONAL SFATEMENTS |

[This seckion is aptional. PART TWO will be effective even if this section is lefl blank. This section
alfows you to state additional treatment preferences, Yo provide additional guidance fo your health
care agent (if you have selected a health care agent in PART ONE), or to provide information about
your personal and religious values abowt your medical freatment. For example, you may want to
state your treatment preferences regarding medications to fight infecrion, surgery, amputation,
bload transfusion. or kidney dialysis. Understanding that you cannol foresee everything that co wld
hagpen to you after you can no longer commuwicate your tearment preferences, you may wanl to
provide guidance to your health care agent (if vou have selected a health can agent in P4RT ONE)
about following your treatment preferences. You may want to state your specific preferences
‘regarding pain relief ] _ :

(9) IN CASE OF PREGNANCY .
[PART TWO will be effective even if this seciion is lefi blank. ]

T understand the uder Georgia law, PART TWO generally will have no force and effect if T am
pregnant unless the fetus is not viable and I indicate by initialing below that I 'want PARTTWO to

. be carried out.
{Initjals) T want PART TWO 10 be carried ont if my fetus is not viable.
PART THREE: GUARDIANSHIP
(10) GUARDIANSHIP | | |
{PART THREE s o}ttianal This advance directive Jor health care will be effective even if PART

6
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THREE is left blank If you wish to nominaie a person to be your guardian in the event a court
decides thet a guardian should be appointed, complete FART THREE. 4 court will gopoint a
guardian for you if the court finds that you are not able to make sigrificant responsibie decisions
Jor yourself vegarding your personal support, safety, or welfare. A court will appoint the person
nomincied by you if the cour! finds thar the appointment will serve your best interest and welfare.
If'you have selected u healik care agent in PART ONE, you may (but dre not required fo) nominate
the same person o be your guardian. If your health care agent and guardian are not the same
person, your health care agent will have priority over your gmrdzaw in making your health care
decisions, unless a court determines otherwise. ]

[Srete your preference by initialing (4) or (B). Choose (4) only if you have also completed PART
ONE. ]

(A) WIG (Initials) I nominate the person servmg s my health care apent under PART

.ONE 1o serve as my guardian,

OR

(B) (Initials) I nominate the follovﬁng person to serve as my guardian:

Name:

Address:

Telephone Numbers:

(Home, Work. Mobile)
'PART FOUR: EFFECTIVENESS AND S_IGNATURES |

This advance directive for health care will become effective only if' T am unable or choose not to
make or communicate my own health care decisions,

This form revokes any advance directive for health care, durable power of attorney for health care,
health cate proxy, or living will that T have completed before this date.

Unless [ have initiaied below and have provided alterative future dates or events, this advance
directive for health care will become effective at the time [ sign it and will remain effective until my
death (and after my death to the extent authotized in Section (5) of PART ONE),

. (Initials) This advance directive for health care will become effective on or upon ___
and will terminate on or upon
[You must sign and date or acknowledyge smzmg and dating this form in rha presence of two
wiinesses)

Both witnesses must be of sound mind and must be ar least 18 years of age, but the witpesses do not
have to be rogether or present with you when you sign this form.
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A withess:

&Cannot be a person who way selected to be your health care agent or back-up health care
agent in PART ONE; .

\

sCannot be a personwho will lmowmglv inherit anything from you or otherwise knowingly
gain a financial berefit from your death,; or

& Carnmnot be a person who x‘s directly involved in yowr health care.

Only one of the witnasses may be an employee agent, or other medical staff member of the hospiial,
skiled mursing facility, hospice, or other health care fucility In which you are receiving health core
(but his witness cannot be directly revolved in your heclth cove).

By signing below, I state that I am emotionally and mentally capable of making this advance
directive for health care and that T understand its purpose and effect,

| ry\//\x)&‘-{ Y «‘O.ﬁqul ;o mm; 280 F
{Signature of Declarant) WILLIE JAMES GRAY (Date)

”
i/

The declarant signed this form in my presence or acknowledged signing this forn to me. Based on
my personal observation, the declarant appeared to be emotionally and mentally capable of making
this advance directive for health care and signed this form willingly and voluntarily.

“papais Thwed ) | Elol 1

(Sigmature of First Wimese) (Date)
prine ame: MGi12 et

addeess: 135 FOACO O F\\!{ ko SCBG0u0
/Wéﬁ%@ B Oz
Print Name: A aergnce ]m’/é AT

natvess:_/ 425" L85 mf/m e ﬁé«ﬁg/ Gt 50/

[This form does noi need 1o be nm‘arfzed]

8
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Rev: 5/07 , 1A.03
State of South Carolina
ADMISSION AGREEMENT
ADMISSION AGREEMENT is made and entered into this 22nd day of _ September , year
2017 , by and between PruittHealth - North Augusta (Healthcare Center),
WILLIE J GRAY - (Patient/Resident)

and certain other undersigned parties.

L Definifions:

A

A Legal Representative is any person, such as a legal guardian or person holding

power of attorney, with legal authority to act on behalf of an incompetent or
incapacitated Patient/Resident. = The Patient/Resident’s Legal Representative may
execute this Agreement on the Patient/Resident’s behalf. The Legal
Representative is not required to personally guarantee payment of any Healthcare
Center charges as a condition of the Patient/Resident’s admission, expedited
admission, or continned stay in the Healthcare Center. However, if the Legal
Representative has access to the Patient/Resident’s income or resources available
to pay for the Healthcare Center’s care, the Legal Representative agrees, by
signing this Agreement, to pay the Patient/Resident’s financial obligations out of
the Patient/Resident’s funds. The Legal Representative shall incur no personal
financial responsibility except to the extent that such representative had access to
resources that would have been available to pay for care provided by the
Healthcare Center.

A Responsible Party is a family member or other person interested in the
Patient/Resident’s welfare who undertakes certain responsibilities in connection
with the Patient/Resident’s stay at the Healthcare Center. If the Patient/Resident
has a Legal Representative, that person should generally serve as the Responsible
Party. The Responsible Party is not required to personally guaramtee payment of
any Healthcare Center charges as a condition of the Patient/Resident’s admission,
expedited admission, or continued stay in the Healthcare Center. However, if the
Responsible Party has access to the Patient/Resident’s income or resources
available to pay for the Healthcare Center’s care, the Responsible Party agrees, by

signing this Agreement, to pay the Patient/Resident’s financial obligations out of

the Patient/Resident’s funds.

II. The Healthcare Center agrees:

A

To provide basic room and board, general nursing care, social services, dietary
services, minor medical supplies, bedding, linen, laundry services and activities.

To assist, provide or obtain the services of providers of medical goods and
services as required by law. The providers selected by the Patient/Resident shall
be required to comply with the Healthcare Center's policies and procedures and

Admission Packet-South Carolina Healthcare Centers Page 1 of 12
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1A.03

State of South Carolina -
ADMISSION AGREEMENT

all federal and state laws and regulations. The Healthcare Center is not obligated
to provide medicine, treatment, special diets, or equipment without specific
orders or directions from a physician. The Patient/Resident is responsible for all

associated costs.

To amange, at the Patient/Resident's expense, if applicable, for transfer of the
Patient/Resident to the hospital of the Patient/Resident's choice, whenever such a
transfer is ordered by the attending physician, and to attempt to notify the persons
designated on the application for admission of such transfer. Unavailability of
designated person shall mot be considered a material breach of this Agreement by
Healthcare Center.

At the Patient/Resident's request, to hold, safeguard and manage personal funds
for the Patient/Resident at no additional charge to the Patient/Resident, subject to
the Healthcare Center policy on the MANAGEMENT OF PERSONAL FUNDS
as outlined in the Guest Services Guide, and as from time to time amended. After
reviewing the policy, the form entitled PATIENT/RESIDENT TRUST FUND
AUTHORIZATION AGREEMENT must be completed by the Patient/Resident
or the Legal Representative. On this form, the Patient/Resident or the Legal
Representative ~may  authorize the Healthcare Center to manage the
Patient/Resident’s personal funds.

L The__Patient/Resident, and/or uhdersigged parties, not to include the Healthcare
Center, agree: |

A

To select an attending physician who will visit the Patient/Resident regularly
according to the Healthcare Center's policies and procedures and state and federal
law and regulations and as dictated by the Patient/Resident's needs.  The
Patient/Resident, and/or undersigned parties, not fo include the Healthcare
Center, shall also designate an alternate physician. If the Patient/Resident's
attending physician is not available, the Healthcare Center will call the

- designated alternate physician.

The Patient/Resident acknowledges that the Healthcare Center has not engaged

" jts Medical Director for the purpose of providing direct care services to Patients/

Residents of the Healthcare Center.  Should the Patient/Resident choose the
Medical Director to - serve as the Patient/Resident’s attending physician, the
Patient/Resident does so ‘as an exercise of the Patient/Resident’s right to choose
his or her attending physician.

Admission Packet-South Carolina Healthcare Centers Page2 of 12
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1A.03

State of South Carolina
ADMISSION AGREEMENT

THE FOLLOWING INDICATES PATIENT/RESIDENT’S CHOICES:

1. Attending physician: Henry Igdal
2. " Altemnate attending physician:

To select a pharmacy or pharmacist for those pharmaceutical supplies and
services not provided by the Healthcare Center as part of the basic rate. The
pharmacy or pharmacist must conform to the medication packaging and delivery
systems or procedures utilized by the Healthcare Center.

THE FOLLOWING INDICATES PATIENT/RESIDENT’S CHOICE:

Pharmacy:

To provide the Healthcare Center with a copy of any existing written document,

‘such as a Living Will or Durable Power of Attorney for Health Care, indicating

the Patient/Resident's choices in connection with the treatment or terminal illness
and/or the withholding or withdrawal of life-sustaining medical treatment, The
Healthcare Center does not regquire that the Patient/Resident execute or produce
such a document as a condition of admission. The Patient/Resident, and/or
undersigned parties, not to include the Healthcare Center, acknowledges receipt
of the Healthcare Center’s written information in the Guest Services Guide on
ADVANCE DIRECTIVES AND DNR ORDERS. After reviewing the
information, the form entitled ADVANCE DIRECTIVE CHECKLIST must be
completed by the Patient/Resident or the Legal Representative.

To abide 'by all rules, regulations and policieé and procedures, as are, from time
to time, established and amended by the Healthcare Center. The
Patient/Resident, and/or undersigned parties, not to include the Healthcare
Center, .acknowledges receipt of the rules and responsibilities governing the
conduct of the Patient/Resident and his or her visitors while in the Healthcare
Center. These rules and responsibilities are listed in the Guest Services Guide on
the page entitted PATIENT/RESIDENT & FAMILY RESPONSIBILITIES.
Amendments to the rules and responsibilities shall be effective upon thirty (30)
days notice to the Patient/Resident and/or undersigned parties.

The jollowing provisions are applicable to private pay Patients/Residents only

Iv.
including Patients/Residents who are admitted to the Healthcare Center as a
different paver source but who subsequently become private pay:
The Patient/Resident, and/or undersigned parties, not to include the Healthcare
Center, acknowledges receipt of the ITEMS AND SERVICES COVERED/NOT
Admission Packet-South Carolina Healthcare Centers Page3 of 12
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- State of South Carolina
ADMISSION AGREEMENT

COVERED listed in the Guest Services' Guide and a separate schedule entitled
CHARGES FOR ITEMS AND SERVICES NOT COVERED IN THE
BASIC DAILY RATE. )

The Patient/Resident shall pay or ensure that payment is made for all charges
accruing under this Agreement, including the basic monthly rate, when due.

The basic monthly rate is currently $7825.00 . The first payment shall
be in the aggregate amount of the monthly rate prorated on a daily basis for each
day starting with the day of Patient/Resident's admission to the end of the month.
The monthly rate shall be prorated to a daily basis using 31 days. Thereafter,
payments shall be due by the 10th day of each month. Rates are subject fo change
at the discretion of the Healthcare Center upon giving notice to the Patient/

" Resident or the appropriate representative as required by law.

Payment for charges for items and services provided by the Healthcare Center but
not included in the basic monthly rate are due within ten (10) days of billing. '

The Healthcare Center retains the unilateral right to change the basic monthly rate
and the charges for other items provided by the Healthcare Center. Such changes
shall be effective no soomer than thirty (30) days -after the Patient/Resident is
given written notice of the change. :

If payment for any charge accruing under this Agreement is not made within 15
days of the due date, the Healthcare Center reserves the right to charge interest on
the past due amounts at a rate of 1.5% each month until such time as the balance
is paid in full. NOTE: A failure to make full payment within 15 days of the due
date may be treated by the Healthcare Center as grounds for termination of the
Agreement and discharge of the Patient/Resident in accordance with state and
federal laws. The Patient/Resident agrees to pay the reasonable expenses of
collection, including costs, _disbursements and attorney fees in an amount not to
exceed 15% of the outstanding amount due, including interest.

Settlement of all accounts with the Healthcare Center shall be made in full by the
Patient/Resident at the time of discharge. Within thirty (30) days after discharge,
the Healthcare Center shall refund to the Patient/Resident unused portion of the
monthly rate prorated on a daily basis (using 31 days) after deduction of all
applicable charges.

The Patient/Resident, and/or undersigned parties, not to include the Healthcare
Center, shall apply promptly for eligibility and benefits under the Medicaid
program as soon as it appears the Patient/Resident may meet that program's
eligibility requirement. Further, if the Patient/Resident fails to apply promptly,
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State of South Carolina
ADMISSION AGREEMENT

the Healthcare Center, in. its sole discretion, is authorized, but not obligated, fo
prepare all necessary forms and documents and submit such forms and documents
to the appropriate state agencies for a determination of the Patient/Resident's
eligibility for Medicaid benefits. =~ The Patient/Resident, and/or undersigned
parties, not to include the Healthcare Center, shall certify that the information
given to enable the Heaithcare Center to assist the Patient/Resident to apply for
Medicaid benefits is correct.

Agreement to Follow Through With Medicaid Application:

The Patient/Resident/Legal Representative acknowledges that he/she has been
informed by the Admissions Coordinator of the Healthcare Center that upon
admission of a Patient/Resident, it will become necessary fo go to the Department
of Health and Human Services in order to obtain nursing home vendor payment
to the nursing home. '

It is also understood by the Patient/Resident and/or undersigned parties, not to
include the Healthcare Center, that even - though the Patient/Resident may already
be receiving SSI, the Patient/Resident must once again apply for nursing home
vendor payment through the Department of Health and Human Services.

The -Patient/Resident and/or undersigned parties, not to include the Healthcare
Center, agrees to call the number provided to them by the Admissions Office to
set up -an appointment with a Social Worker at the Department of Health and
Human Services to obtain an Application for Medical Assistance from the
Department of Health and Human Services.

The Patient/Resident and/or undersigned parties, not to include the Healthcare
Center, shall obtain. information from the Social Worker, Business Office or
Admissions Director on how to convert the Medicaid to Healthcare Center
approved.

Although the Patient/Resident may have a Medicaid number and be drawing SSI,
the Patient/Resident and/or undersigned parties, not to include the Healthcare
Center, agrees to obtain this Application for Medical Assistance, complete it with
appropriate and accurate data, and return it to the Department of Health and

. Human Services prior to the date of their appointment.

If the Department of Health and Human Services’ follow-up is not completed, the
Patient/Resident will not be allocated vendor payment and will be considered to
be a private pay Patient/Resident under this Agreement. The Healthcare Center

reserves the right to collect pre-payments or deposits from individuals whose

Medicaid eligibility is pending.
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ADMISSION AGREEMENT

 The _following provisions are applicable to Medicaid Patients/Residents, including

Patients/Residents who are admitted to the Healthcare Center as another payer sowrce, but
who subsequently become eligible for Medicaid benefits:

A

The Patient/Resident, and/or undersigned parties, not to include the Healthcare
Center, acknowledges receipt of the ITEMS AND SERVICES COVERED/NOT
COVERED in the Guest Services Guide and a separate schedule entitled
CHARGES FOR ITEMS AND SERVICES NOT COVERED IN THE
BASIC DAILY RATE.

The Healthcare Center's per diem rate for Medicaid Patients/Residents is
determined by the South Carolina Department of Medical Assistance according to

- a reimbursement formula. The Department of Health and Human Services

(DHHS) will determine what portion of that rate must be paid by the
Patient/Resident, based on the Patient/Resident's monthly income less any
allowable deductions. The Patient/Resident's portion, as determined by DHHS,

shall be billed in advance by the Healthcare Center and shall be due on the 10th

day of each month.

Payment for items and services ‘provided by the Healthcare Center but not paid for
by Medicaid shall be due within ten days of billing. If payment for any charge

‘accruing under this Agreement is not made within 15 days of the due date, the

Healthcare Center reserves the right to charge interest on the past due amounts at
a rate of 1.5% each month until such time as the balance is paid in ful. NOTE:
A failure to make full payment within 15 days of the due date may be ireated by

the Healthcare Center as grounds. for termination of this Agreement and discharge.

of the Patient/Resident.  The Patient/Resident agrees to pay the reasonable
expenses of collection, including costs, disbursements and attorney fees in an
amount not to exceed 15% of the-outstanding due, including interest.

If the Patient/Resident wishes to be transferred from a semi-private room to a -

private room, the additional cost of the private room will be applied to the
Patient/Resident’s liability.

The healthcare center will assist the Patient/Resident in billing any applicable
insurance claims.  However, the Patient/Resident is ultimately responsible for
charges if insurance payment is not made within a reasonable amount of time and
the Patient/Resident is not Medicaid approved.

Setflement of all accounts for items and services provided but not paid by
Medicaid or any other third-party payer with the Healthcare Center shall be made
in full at the time of the Patient/Resident's discharge.
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State of South Carolina
ADMISSION AGREEMENT

The following provisiens are applicable -to Medicare Patients/Residents, including
Patients/Residents who are admitted to the Healthcare Center as another payer source,
but who subsequently become eligible for Medicare benefits:

A. The Patient/Resident, and/or undersigned parties, not to include the Healthcare
Center, acknowledges receipt of the ITEMS AND SERVICES COVERED/NOT
COVERED- listed in the Guest Services Guide and a separate schedule entitled

CHARGES FOR ITEMS AND SERVICES NOT COVERED IN THE
BASIC DAILY RATE, received upon admission. The Patient/Resident, and/or
undersigned parties, -not to include the Healthcare Center, agrees to pay, out of the
Patient/Resident’s funds, as charged for non-covered items or services received
by the Patient/Resident.

B. Medicare Part A includes a benefit period of up to ome hundred (100) days per
“spell of illness in a skilled nursing Healthcare Center (SNF) as long as the
Patient/Resident meets the criteria for skilled level according to Medicare
guidelines.' Part A pays one hundred percent (100%) of the furst twenty (20) days
of skilled care. The Patient/Resident (beneficiary) is liable for partial payment
(co-insurance) for the remaining eighty (80) days of skilled care provided under
Medicare. Under certain conditions, Medicaid or insurance will pay the
‘co-insurance days of eligible individuals. The Patient/Resident is responsible for
payment to the Healthcare Center of all co-insurance days unless the Resident/
Patient is eligible for Medicaid or private insurance coverage applies.

C. If the Patient/Resident's claim for Medicare payment is denied by the Medicare
"intermediary, the Patient/Resident has the right to appeal this decision directly to
" theé  intermediary.  The Patient/Resident- will be responsible for payment of all
services provided from the date of notification of denial was received. If the
Patient/Resident is eligible for coverage from another source (Medicaid, VA) for
coptinued nursing home care, the Healthcare Center will bill the appropriate
party.  If the Patient/Resident is not eligible for assisted payment, then the
Patient/Resident will convert to private pay status and be responsible to pay
private pay rates.

If the Patient/Resident's appeal for Medicare payment is denied, the Patient/Resident will

be responsible for payment of all services provided during the Medicare benefit period.
Failkre to make  payment within fifteen (15) days from the date of the Final
Determination Letter from Medicare may be treated by the Healthcare Center as grounds
for termination of this Agreement and discharge of the Patient/Resident.
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VII. General Agreements:

A The Patient/Resident; and/or undersigned pasties, not to include the Healthcare
Center, consent to the administration of such care, treatment, services, and
medical or nursing procedures as the Patient/Resident, the Healthcare Center, and

the Patient/Resident's attending physician deem appropriate.

B. When applicable, the Patient/Resident, and/or undersigned parties, not to include
the Healthcare Center, agrées to pay according to the bed hold regulations as
described in the Payer Information Section received upon admission.

C. _The Patient/Resident, and/or the undersigned parties, not to include the
Healthcare Center acknowledge and agree that all responsibility of the Healthcare
Center to the Patient/Resident shall terminate in the event the Patient/Resident
knowingly leaves the Healthcare Center against the medical advice of the
Patient/Resident's attending physician and/or without the approval of the
Healthcare Center, but with or without the knowledge of the Healthcare Center.

D. The Patient/Resident, and/or the undersigned parties, not to include the
Healthcare Center acknowledge and agree‘ that the Healthcare Center is not
responsible for the health, safety or welfare of any Patient/Resident who is away
from the Healihcare Center under the care of any person not directly employed by
the Healthcare Center. ;

E. . The Healthcare Center will provide a location at which the Patient/Resident may
store documents, jewelry, or other valuables for safekeeping.  The Resident/
Patient will have reasonable access to such property on weekdays during normal
business hours. Special arrangements may be made -for access tfo valuables on
weekends or at any other time. The liability of the Healthcare Center for any loss,
destruction, or theft of property which is deposited with the Healthcare Center for
safekeeping (including liability for negligence for the safekeeping of such
property) shall be and is hereby limited to the amount of one hundred dollars
($100.00) unless a written receipt for a greater amount has been obtained from
the Healthcare Center by the Patient/Resident. The Healthcare Center shall have
no liability for the loss, destruction, or theft (including theft by partners of the
Healthcare Center) of documents, jewelry, money, or other valuables not
deposited with the Healthcare Center for . safekeeping. The Patient/Resident
hereby agrees to indemnify and hold the Healthcare Center harmless from any
and all claims regarding such loss, destruction, or theft.

F. The Healthcare Center may terminate this Agreement and transfer or discharge
the Patient/Resident in accordance with applicable state and federal laws and
regulations. The Healthcare Center shall give the Patient/Resident, and/or
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undersigned parties, not to include the Healthcare Center, notice of any reason for
transfer or discharge as required by law. Custody of the Patient/Resident shall be
assumed by the legal representative or other responsible party upon discharge.

- G If any terms or conditions of this Agreement are invalid or unenforceable by
reason of any rule of law, federal or state statute, or regulationm, this Agreement
shall be deemed amended to comply with the relevant law, statute, or regulation
‘and shall remain in full force and effect. - :

H. If any term, covenant, condition or provision of this Agreement should ever be
held to be invalid or unenforceable, the remainder of this Agreement, at the
option of Healthcare Center, shall not be thereby affected, and each remaining
term, covenant, condition and provision shall be and remain valid and
enforceable to the fullest extent permitted by law. .

L This Agreement shall be construed, governed and enforced under the laws of the
State of South Carolina. This Agreement together with all exhibits is the
exclusive statement of the terms and conditions between the parties with respect
to the matters set forth herein, and supersedes all prior agreements, negotiations,
representations, tender documents, and proposals, written and oral with respect to
the subject matter hereof. Variance from, or additions to, the terms and
conditions of this Agreement in any written notification from Patient/Resident
shall-be of no effect. : o o

J. - This Agreement shall not be modified or amended in any tespect by
Patient/Resident except by written agreement executed by Healthcare Center and
Patient/Resident in . the same manner as this Agreement is executed. These
provisions are subject to federal and state law and may be changed periodically to
comply with these laws, This Agreement may be modified or amended by
Healthcare Center if Healthcare Center sends a notice of the amendment to
Patient/Resident thirty (30) days prior to ‘the implementation of the amendment.
If Patient/Resident does not reject such amendment in writing within thirty (30)
days of receipt of the amendment, such amendment shall be deemed accepted and
incorporated into this Agreement. This Agreement shall not be assigned, directly
or indirectly, by Patient/Resident without the prior written consent of Healthcare
Center. Any attempted assignment by Patient/Resident not in full compliance
herewith - shall be void and of no force or effect. This Agreement is freely
assignable by Healthcare Center. ' :

K. Neither party's failure to pursue any remedy for any default on the part of the
other party or noncompliance by the other party with the terms of this Agreement,
nor either party's waiver of any default or noncompliance by the other party with
the terms of this Agreement, shall affect or impair such party's rights with respect
to any subsequent default or noncompliance of the same or a different kind or
nature by the other party. The delay or omission on the part of either party in
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waiver of such right or impair such party's right to assert such default or
noncompliance on the part of the other party.

L. Nothing in this Agreement shall be construed as creating or giving rise to any
rights in any third parties or any persons, other than the parties hereto.

M. This Agreement may be executed in multiple counterparts, each of which, when
executed and delivered, shall be deemed an original. The parties ackmowledge
and agree that this Agreement has been mutually discussed and negotiated.

N. The provisions of this Agreement shall be severable, and if a court of competent

jurisdiction holds amy provisions of this Agreement in violation of any applicable
law, the remaining provisions shall nevertheless remain in full force and effect.

VIII. Miscellaneous Provisions

A Healthcare Center is authorized but not obligated to seek the appointment of a
guardian should it become necessary.

B. Patient/Resident/Legal  Representative agrees to be responsible for clothes,

' spending money; costs of transportation; payment for treatment/physician’s fees
pot covered by third party payers; accurate, complete, and updated information to
be provided to Healthcare Center.

C. Patient/Resident/Legal Representative agrees to indemmify and hold harmless the
Healthcare Center for any damages caused by Patient/Resident and his or her

visitors. '
D. All addendums are incorporated herein by reference.
E. These items must be provided upon admission:
| At' the time of admission, the Healthcare Center must provide the
Patient/Resident with:

e A written notice of the Healthcare Center’s basic daily or monthly
rates. o
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e ' A written. statement of all Healthcare Center services, including those
offered on a needed basis, and related charges, including any extra
charges for ‘services not covered under Medicare or Medicaid or by
the Healthcare Center’s basic daily or monthly rate.

e . A statement disclosing the Healthcare Center’s name and business
address and the pame and business address of the administrator of the
Healthcare Center.  Upon request an applicant or Patient/Resident
shall be furnished with a copy of the annual disclosure statement filed

* with the Department of Community Health, - - '

¢ Notice of the right of access to the written policies and procedures of
the Healthcare Center. Access to these policies and procedures shall
be permitted during ordinary business hours. :

Upon a Patient/Resident’s request, the Healthcare Center must provide

that Patient/Resident with a current Tlist of all services and charges.

Current charges must be posted in a conspicuous location.

The Healthcare Center must inform each Patient/Resident in writing, at

least 30 days in advance of the effective date, of any changes in rates or

the services that these rates cover.

The Healthcare Center must bill for charges at least once a month unless

otherwise agreed. ‘Each bill must itemize charges for:

¢ The daily or monthly rate.

» All exfra charges.

Each Patient/Resident or = Guardian shall be permitted to inspect and

receive a copy of the Patient/Resident’s non-medical records kept by the

Healthcare Center. The Healthcare Center may charge a reasonable fee

for duplication, which fee shall not exceed actual cost.
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ACKNOWLEDGMENT:

I have read and understood the Admission Agreement and have received a copy of the Guest
Services Guide. I accept all terms and conditions stated in this Agreement and in the Guest
Services Guide. '

PATIENT/RESIDENT/REPRESENTATIVE:

WILLIE ] GRAY . - ) KATHY GILL
Print Patient/Resident’s Name Print Administrator’s Name

Patient/Resident’s Signature dminiStrator’s VSignature
TAMARA GRAY PruittFealth - North Augusta

Print Patient/Resident Representative’s Name ' Legal Name of Healthcare Center
K@W ey él’/ ) / 7
Patient/Resident Representati\;é’s Signature Date'!

(Healthcare Center will maintain a copy for their records)
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This Arbitration Agreement ("Agreement") is made and entered into this -22nd day of
September 2017 , by and | between  PruittHealth - North Augusta
{the "Healthcare Center") and WILLIE J GRAY and TAMARA GRAY
("Patient/Resident” or "Patient/Resident's Representative," together referred to as

"Patient/Resident").

I Arbitration

"THE PATIENT/RESIDENT AND THE tHEALTHCARE CENTER UNDERSTAND AND
ACKNOWLEDGE THAT THIS AGREEMENT IS A VOLUNTARY AGREEMENT TO
SUBMIT FOR _RESOLUTION BY ARBITRATION ANY DISPUTES THAT MAY ARISE

IN THE TFUTURE BETWEEN THE PARTIES. THE _PARTIES FURTHER

UNDERSTAND AND ACKNOWLEDGE THAT, AS TO ALL DISPUTES THAT ARE
GOVERNED BY THIS AGREEMENT, EACH OF_ THE PARTIES IS WAIVING THE
RIGHT TO TRIAL BY JURY, AND : INSTEAD; ANY DISPUTES BETWEEN THE
PARTIES SHALL BE RESOLVED THROUGH BINDING ARBITRATION.

A. Scope of Agreement,

1. -Any and all claims or controversies arising out of .or‘in any way relating to this
Agreement ‘or the Patient/Resident’s - Admission Agreement, including the interpretation of
either, or the Patient/Resident’s stay at, or the care or services provided by, the Healthcare
Center, or any acts or omissions in comnmection with such care or services, mcluding care or
services provided prior to the date that this Agreement was signed, whether arising out of State
or Federal law, whether existing or arising in the future, whether for statutory, compensatory or
punitive damages, and whether sounding in breach of contract, tort, or breach of statutory or
regulatory duties (including, without limitation, any claim based on an alleged violation of the
state bill -of rights for Patients/Residents of long-term care facilities .or federal Patient/Resident’s
rights, any claim based on negligence, any claim for damages resulting from death or injury to
any person arising out of care or service rendered by the Healthcare Center or by any officer,
agent, or partner thereof acting within the scope of his or her employment, any claim based on
any other departure from accepted standards of health care or safety, or amy claim for unpaid
nursing home charges), irrespective of the basis for the duty or of the legal theories upon which
the claim is asserted, shall be submitted for arbitration.

. 2. Ounly dlsputes that would constltute a legally cogmzable cause of action in a court
of law may be submltted for arbltratlon S

3. All _claims based in whole or in part on the same incident(s), transaction(s), or
related course of care or services provided by the Healthcare Center to the Patient/Resident, shall
be arbitrated in one proceeding.

| _ . . ) _Lnitials}\
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4. A claim shall be waived and forever barred if it arose prior to a Demand for
arbitration (as defined in this Agreement) and arbitration was not commenced by such Demand
within the limitation period prescribed‘by South Carolina law for the commencement of a civil
action concerning the subject matter of that claim.

B. Patient/Resident’s Rights.  This Agreement shall not limit the Patient/Resident’s
rights with respect to ‘filing a grievance with the Healthcare Center, the Long-Term Care
Ombudsman, or any appropriate state or federal regulatory agency. This Agreement shall not
reduce or affect in any way the Healthcare Center’s duties and obligations with respect to the
provision of care and treatment of Patients/Residents.

C. Parties. This Agreement shall inure to the benefit of and bind the
Patient/Resident and the Healthcare Center, their successors, assigns, and intended and
incidental beneficiaries. The term “Healthcare Center” shall include its operator, management
company, goveming body, officers, directors, shareholders, partners, managers, agents, and any
parent, affiliate or subsidiary. The term “Patient/Resident” shall include the Patient/Resident,
his or her guardian, attorney-in-fact, agent, spomsor, representative, or any person whose claim is
derived through or on behalf of the Patient/Resident, including, in addition to those already listed
in this Paragraph, any parent, spouse, child, executor, administrator, heir, or survivor entitled to
bring a wrongful death claim. If . this Agreement is signed by the Patient/Resident’s
representative, that individual represents that he or she is authorized and has no reason to believe
that the Patient/Resident would not have signed this Agreement if he or she were competent and
able to do so.

D. Administration of _Arbitration. Any arbitration conducted pursuant to this
Agreement shall be administered by, and according to the applicable rules and procedures then
in effect of, an independent impartial entity that is regularly engaged in providing arbitration
services (the “Arbitration Service”). A demand for arbitration (“Demand”) shall be made in
writing and submitted to the Arbitration Service by regular mail, certified mail, or overnight
delivery. The Demand must identify the issues in dispute, the amount(s) in dispute, any special
qualifications of a desired arbitrator, and the Respondent(s). The parties intend that the
Arbitration Service shall be the National - Arbitration  Forum (“NAF”), P.O. Box 50191,
Minneapolis, Minnesota 55405-0191, or its successor. If NAF or its successor is unwilling or
unable to serve as the Arbitration Service, the parties intend that the Arbitration Service shall be
Judicial Arbitration and Mediation Services, Inc. ("JAMS”), ' 235 Peachtree Street, N.E., 600
North Tower, Atlanta, Georgia 30303-1411, or its successor. If JAMS or its successor is
unwilling or umable to serve as the Arbitration Service, the parties intend that the Arbitration
Service shall be Henning Mediation & Arbitration Service, Inc. (“Henning”) 3350 Riverwood
Parkway, Riverwood Building Lobby, Suite 75, Atlanta, Georgia 30339, or its successor. If
Henning or its successor is unwilling or unable to serve as the Arbitration Service, the  parties
intend that the arbitration conducted pursuant to this Agreement will be carried out in
conformance with the following Paragraph LF. of this Agreement. The rules of these Arbitration

%O Initials X)
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- Services are available from the administrator of the Healthcare  Center. The parties intend that
the arbitration will be held as close as possible to where the Healthcare Center is located.

'E. Ad Hoc Arbitration. In’ the event that nope of the entities named in the foregoing
Paragraph LE. of this Agreement are willing or able to serve as the Arbitration Service (and only
in that event), the Demand shall be served on the other party by. certified mail or ovemight mail,
and both parties shall in good faith attempt to agree upon one arbitrator to conduct the
arbitration. If the parties are unable to agree upon an arbitrator within 30 days of the receipt of
the Demand, each shall within 30 days thereafier appoint an arbitrator and these two individuals
shall appoint a third arbitrator within 10 days, in which case the three arbitrators shall serve as
the panel of arbitrators. If the arbitration conducted pursuant to .this Agreement is conducted
before a panel of arbitrators, references to the ¢arbitrator” contained in this Agreement shall be
understood to mean the panel of arbiirators, and the decision of at least two of the three
arbitrators shall constitute the decision of the panel. In the event that the arbitration is carried
out in accordance with this Paragraph LF. the arbitrator shall establish the procedural rules for
conducting the arbitration.

F. Witnesses, Subpoenas. and Depositions. The arbitrator may issue subpoenas for the
attendance of witnesses and for the production of books, records, documents and other evidence,
and shall have the power to administer oaths. = Subpoenas so issued: shall be served, and upon
application tfo the court by a party or the arbitrator, enforced, in the manner provided by law for
the service and enforcement of subpoenmas in a civil action. On application of a party and for use
as evidence, the arbitrator may ?ermit a deposition to be taken, in the manner and upon the terms
desxgnated by the -arbitrator, of a witness- who cannot be subpoenaed or is unable to attend the
hearing. All provisions of law compellmg a person under subpoena to ftestify are apphcable
Fees for attendance as a witness shall be the same as for a witness for the circuit court in this
state. Upon the request of any party or arbifrator, the arbitrator shall cause to be made a record
of the testimony and evidence introduced at the hearing.

G. Costs. The Healthcare Center shall pay the fees of the Arbitration Service up to a
maximum of five (5) days of hearing. Any fees of Arbitration Service beyond five (5) days of
hearing shall be split between the parties. Each party shall bear its own attorneys’ fees.

IIL. Decision

A. Form of Decision. The arbitrator may, within the time fixed by the rules of the
Arbitration Service, grant any remedy or relief that the arbitrator deems just and equitable and
within the scope of the Agreement of the parties and consistent with applicable law,- provided
that the arbitrator shall not make an award of punitive damages unless that award is supported by
a reasoned decision that addresses every question of faw and fact that a court would be required
to address, and further provided that the arbitrator shall not -award duplicative damages in respect
ofa smgle injury. Notwithstanding any provision contained herein, any award of punitive or

Inmalsf
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noneconomic damages shall be capped at the statutory amount at which a judgment or jury
verdict would be capped had the claim been brought before a court of law. The award shall be in
writing and signed by the arbitrators joining in the award. The arbitrator shall deliver a copy to
each party personally or by registered mail.

B. Exclusive Process - Result Final. The parties agree that, except to the extent that
reconsideration is allowed by the rules and procedures of the Arbitration Service, am arbitration
decision shall be the final and unappealable resolution of any controversy within the scope of
this Agreement, provided that either party shall be entitled to challenge an arbitration decision
upon the limited grounds which are set forth in the rules and procedures of the Arbitration
Service. Any decision rendered by the arbitrator may be confirmed in any court of competent
jurisdiction.

IIT. Governing Law, Severability

A. The Healthcare Center’s business activities substantially affect, relate to, and involve
interstate commerce,  For example, the Healthcare Center purchases substantial quantities of
goods and services that are produced outside of the state and shipped across state lines to be
provided to Patients/Residents of the Healthcare Center. The Healthcare Center participates in
federally administered reimbursement programs, .including Medicare and Medicaid, in which the
Healthcare Center receives reimbursement that is derived from out of state sources for items and
services provided to its Patients/Residents. As such, this Agreement shall be govemed by and
enforced under federal law, specifically, the Federal Asbitration Act (9 U.S.C. §§ 1-16), as
opposed to state arbitration law, notwithstanding any provision of state law or amy other
understanding or agreement between the parties. The parties specifically exclude the apphcatlon
of South Carolina’s Uniform Arbitration Act.

B. If any provision of this Agreement is determined by a court of competent jurisdiction
to be invalid or unenforceable, in whole or in part, the remaining provisions, and partially invalid
or unenforceable provisioms, to the extent valid and enforceable, shall nevertheless be binding

and valid and enforceable.

C. The provisions of this Agreement shall remain in effect after amy other agreements
between the parties have been terminated.

IV. Patient/Resident’s Understanding of Agreement’

The Patient/Resident or the Patient/Resident’s Représentative, has read (this
Agreement in its entirety, and understands the language in which it is written. If this
Agreement has been read on behalf of the Patient/Resident by the Patient/Resident’s

Representative, the Patient/Resident’s Representative has explained to the-

Patient/Resident, to the extent of the Patient/Resident’s capability to understand such

H

Initials X‘

Admission Packet-South Carolina Healthcare Centers : Page4of 5
ROA 000077

LO000COINGL0Z#3SVO - SV 1d NOWINOD - NIMIV - WV 00:01 L1 084 6102 - A4 ATIVOINOH.LD3T




Rev: 5/07 : 1D.02

‘State of South Carolina
ARBITRATION AGREEMENT

explanation, the nature of this Agreement and its essential terms. The Patient/Resident
understands that:

A. The Patient/Resident has the right to seek legal counsel concernihg this Agreement;

B. The sigf_ning of this Agreement is not a precondition to admission, expedited
admission, or the farnishing of services to the Patient/Resident by the Healthcare Center; and

C. This Agreement may be revoked by written notice to the Healthcare Center from the
Patient/Resident within thirty (30) days of signature. If not revoked within thirty (30) days, this
Agreement shall remain in effect for all care and services rendered at the Healthcare Center,
even if such care and services are rendered following the Patient/Resident’s discharge and
readmission to the Healthcare Center.

THIS AGREEMENT GOVERNS IMPORTANT LEGAL RIGHTS. PLEASE READ THE
AGREEMENT IN ITS ENTIRETY BEFORE SIGNING. THE PARTIES UNDERSTAND
AND ACKNOWLEDGE THAT, AS TO ALL DISPUTES THAT ARE GOVERNED BY
THIS AGREEMENT, EACH OF THE PARTIES IS WAIVING THE RIGHT TO TRIAL
BY JURY, AND INSTEAD DISPUTES BETWEEN THE . PARTIES SHALL BE
RESOLVED THROUGH ARBITRATION. »

WILLIE J GRAY - PruittHealth - North Auigusta
Print: Name of Patient/Resident Print: Namg of Healthcare Center

ature of Healthcare Center’s Authorized Agent

WW—(»J . W M RICH
7 el e
/Siggature of Patient/Resident Representative - Print: Name and Title of Healthcare Center’s
Authorized Agent

Signature of Patient/Resident

TAMARA GRAY _ : :
Print: Name of Patient/Resident Representative and indicate capacity of representative  (e.g.,

guardian, attorney-in-fact, agent under Durable Power of Attorney for Healthcare, spouse, som,
daughter, etc.).

NOTE: In signing this Agreemént, Patient/Resident Representative binds both.Patient/Resident
and Patient/Resident Representative individually.

~&y
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF AIKEN SECOND JUDICIAL CIRCUIT
GRACE GRAY, Individually and as Wife of
WILLIE J. GRAY, deceased, and as Personal
Representative of the Estate of WILLIE J.
GRAY, deceased,

CIVIL ACTION No.: 2019-N1-02-00001

Plaintiff, .
PLAINTIFF’S RESPONSE IN
OPPOSITION TO DEFENDANTS’
NOTICE OF MOTION AND MOTION
TO DISMISS PLAINTIFF’S NOTICE
OF INTENT

V.

PRUITTHEALTH-NORTH AUGUSTA, LLC;
UHS PRUITT CORPORATION A/K/A
PRUITTHEALTH, INC.; PRUITTHEALTH
CONSULTING SERVICES, INC.; UNITED
HEALTH SERVICES OF SOUTH
CAROLINA, INC.; JOHN DOE, and
RICHARD ROE CORPORATION,

N’ N N N N’ N N’ N N N N N N N N N e N N N N N’

Defendants.

COMES NOW Plaintiff Grace Gray, Individually and as Wife of Willie J. Gray, deceased,
and as Personal Representative of the Estate of Willie J. Gray, deceased, and files her Response in
Opposition to Defendants’ Noﬁce of Motion and Motion to Dismiss Plaintiff's Notice of Intent
(“Motion”), showing the court as follows:

I. BACKGROUND

This is a wrongful death action instituted pursuant to S.C. Code Ann. § 15-79-125 by Grace
Gray (“Plaintiff”), individually and as wife of Willie J. Gray, and as Personal Representative of
the Estate of Willie J. Gray (“Mr. Gray”). As set forth in the Notice of Intent (NOI), Mr. Gray
died as a result of negligént care he received while a resident at PruittHealth-North Augusta, LLC
(“PruittHealth-North Augusta” or the “Facility”) located at 1200 Talisman Dri\_/e in North Augusta,
South Carolina. Although a complaint is not yet filed, Plaintiff alleges that Defendants UHS Pruitt

Corporation a’/k/a PruittHealth, Inc., PruittHealth Consulting Services, Inc., and United Health
1
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Services of South Carolina, Inc. owned, m'aintéiﬁed, managed, and/or operated PruittHealth-North
Augusta (collectively as “Defend;nts”j du_ﬁng Mr. Gray’s residency. (See NOI at pp. 1-2.) By
their motion, Defendants seek the benefit of arbitration b;lsed on an unenforceablé arbitration
agreement purportedly signed by Mr. Gray’s daughter, Tamara Gray.

Prior to and after Mr. Gray was admitted to PruittHealth—North Augusta, Defendants’
representati.ves advised his daughtef, Tamara .Gray, _that sﬁe needed to sign various documents in
order for her father .to be admitted to the Facility. (Affidavit of Tamara Gray at q 5, Exhibit A).
The Facility representativés never explained that the doéuments iﬁcluded aﬁ alleged agreement by
which she would give up her father’s right to a jury trial if a cfaim were brought against the
facility for negligence.. Id. at 7 6-10. The Facility representatives also said nothing to her about
consulting with an attorney or that she could withdraw the consent to arbitration in writing. Id. at
9 11. Tamara Gray did not diséuss the documents with her father at the time they were signed, nor
did she seek heflfather’s permissioﬁ to sign them. Id. at 1:2-13; No one from the Facility
reviewed the papérwork _that Tamara Gray had signed with her father after his arrival to
_ PruittHealth-North Augusta. /d. at 19 14-15. Most importantly, at the time she signed the purported
arbitratibn agree‘men»t and at all times during Mr. Gray’s residency at the Facility, Tamara Gray
had no legal authority to waive his constitutional rights.

_ In this case, Plaintiff opposes Defendants’ Motion, including Defendants’ purported
agreement to arbitrate. Arbitration agreements are subject to the same defenses applicable to all
other contracts. Applying general (and basic) principles of ;:ontract law, Plaintiff contests whether
a contract exists, and contends Tamara Gray lacked the requisite authority to execute the purported
contract. Further, other factors, defects, and defenses recognized in the State of South Carolina

may render the purported agreement unenforceable. Accordingly, Plaintiff contends the Motion

2
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should be denied or, alternatively, postponed until full discovery into to the issue of the
enforceability of the purported agreement is complete.!
II. ARGUMENT AND CITATION OF AUTHORITY

The party seeking to force arbitration has the burden of establishing the existence of a valid
arbitration agreement. See Aiken v. World Finance Corp. of S.C., 373 S.C. 144, 149, 644 S.E.2d
705, 708 (2007); MBNA America Bank, N.A. v. Christianson, 377 S.C. 210, 659 S.E.2d 209 (Ct.
App. 2008).2 Of thosq courts that have decided tiliS question, most have held the proponent of the
waiver bears the burden, reasoning that the jury trial right is fundamental, and should not be waived
absent clear evidence. See e.g., Leasing Serv.' Corp. v. Crane, 804 F.2d 828, 833 (4th Cir. 1986)
(“Where waiver is claimed under a contract executed before litigation is .contemplated, we agree
with those courts that have held that the party seeking enforcement of the' waiver must prove that
consent was both voluntary and informed.”) A party seeking judicial enforcement of a contract
bears the burden of persuasion. Hiﬁson-Barr, Inc. v. Pinckard, 292 S.C. 267,268,356 S.E.2d 115,
116 (1986). Defendant carries the burden to prove a valid and enforceable arbitration agreement
was signed in a “knowing, voluntary and intentional” capacity. In interpreting a jury trial waiver
narrowly, some courts have also emphasized “the basic pﬁnciple that ambiguities in a contract are
construed against the drafting party.” Nat’l Acceptance Co. v. Myca Products, Inc., 381 F. Supp.

269,271 (W.D. Pa. 1974). When faced with a motion to compel arbitration that is opposed based

! By their own Motion, Defendants suggest jurisdictional authority may not exist. Based upon this position, Plaintiff,
on multiple occasions prior to this hearing, requested and proposed reasonably limited grounds for discovery into the
enforceability of the purported agreement. Defendants initially appeared to be receptive to such an approach, and
Plaintiff drafted a consent stipulation to that effect. Unfortunately, despite Defendants’ reference to “limited
jurisdictional discovery” in its Motion and communication suggesting their openness, they denied Plaintiff’s requests,
to the extent discovery covered more than Tamara Gray’s authority.

2 Throughout this response, Plaintiff cites recent South Carolina opinions addressing the same asserted in Defendants’
Motion, including trial court orders. For purposes of reference, Plaintiff has attached several relevant orders which
deny similar motions to compel arbitration. See e.g., J. Stillwell Order. Estate of M. Clinkscales et al. v. Fundamental
Clinical and Operational Services, LLC, et al., 2018-CP-23-05088 (Feb. 5, 2019); Exhibit B.
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on whether an agreement to arbitrate has been made between the parties, the court must give to the
opposing palt}; the benefit of all reasonable doubts and inferences that may arise. See Par-Knit
Mills, Inc. v. Stockbridge Fabrics Co., Ltd., 636 F.2d 51, 54 (3d Cir. 1980).

Arbitration agreements ére subject to the same defenses apblicable to all other contracts.
Rent—A-Center, West, Inc. v. Jackson, 561 U.S. 63, 68, 130 S.Ct. 2772, 2776, 177 L.Ed.2d .403
(2010) (quoting Doctor’s Assocs., Inc. v. Casarotto, 517 U.S. 681, 687 (1996)). In determining
‘whether an arbitration agreement even exists, “trial courts consider ‘general contract defenses to
ensure’ a meeting of the minds to arbitréte existed, and that such an agreement was not the result
of ‘fraud, duress, [or] unconscionability.””. York v. Dodgeland, 406 S.C. 67, 78, 749 S.E.2d 1139,
145 (2013) (citing Zabinksi v. éright Acres Assocs., 346.S.C. 580, 593, 553 S.E.2d 110, 116
(2001)).3 The validity of an arbitration agreemenf must Be determined in accordance with the
general principles of contract law. Herron v. Century BMW, 387 S.C. 525, 531, 693 S.E.2d 394,
397 (20115; Grant v. Magnolia Manor-Greenwood, Inc., 387 S.C. 125, 130, 678 S.E.2d 435, 438
(2009).

A. Lack of _Reguisite Agreement

Arbitration agreements are a matter of contract, and a “party cannot be required to submit
to arbitration any dispﬁte which he has not agreed to submit.” World Finance Corp. of S.C., 373
S.C. at 149 (citing Zabinski, 346 S.C. at 596). A valid and enforceable agreement requires “a

meeting of the minds between the parties with regard to all essential and material terms of the

3 Here, the purported arbitration agreement states it shall be governed by and enforced under federal law, specifically,
the Federal Arbitration Act (9 U.S.C. §§ 1-16) (“FAA”™), as opposed to state arbitration law. It further provides the
South Carolina Uniform Arbitration Act is specifically excluded. Under the FAA, the Court must look to South
Carolina law to decide the threshold questions of contract formation. Munoz v. Green Tree Fin. Corp., 343 S.C. 531,
542 S.E.2d 360, 364 (2001); Towles v. United Healthcare Corp., 338 S.C. 29,37, 524 S.E.2d 839, 844 (Ct. App. 1999)
(“the court should apply ‘ordinary state-law principles that govern the formation of contracts.’”). The judicial inquiry
may include examination of contractual defects such as mutual assent and want of consideration as well as other
grounds such as equity, including fraud, duress, and unconscionability. Sydnor v. Conseco Fin. Servicing Corp., 252
F.3d.302, 205 (4th Cir. 2001).
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agreement.” Player v. Chandler, 299 S.C. 101, 105, 382 S.E.2d 891, 893 (1989) (citing Hughes v.
Edwards, 265 S.C. 529, 220 S.E.2d 231 (1975)).

Here, the purported agreement is allegedly signed by Tamara Gray; however, it is not
signed by Mr. Gray or the Facility’s “Authorized Agent” — Michele Rich. Tamara Gray did not
know af the time she was completing paperwork that she was signing the purported agreement,
was not informed of the inclusion of the agreement or its content in the admissions packet, and
does not recall signing the document. (Gray Aff. at §95-8.) As a result, there was nio “meeting of
the minds” between the parties. Moreover, Defendants UHS Pruitt Corporation a/k/a PruittHealth,
Inc., PruittHealth Consulting Services, Inc., and United Health Services of South Carolina, Inc.,
although named in Plaintiff’ s NOI, are not'si gneeé/partieé to the purported agreement, and Plaintiff
- nor any representative of the Estate of Mr. Gray are signees/parties. The omnly basis these
Defendants might have for asserting a right to arbitration would be as third-party beneficiaries to
. an arbitration agreement; however, there can be no third-party beneficiary in the absence of a valid
contract. Dickerson v. Longoria, 414 Md. 419, 995 A.2d 721, 736-37, 742 (2010).

At the most basic level of contract law, with regard to these Defendants, preliminary
investigation indicates no agreement‘to arbitrate exists. Without an agreement completely signed
by all parties with appropriate authority, there is 'nothing to be enforced. Thus,. Defendants’ Motion
should be denied. In the alternative, the parties should be allowed to engage in complete discovery
to determine whether or not a contract exists.

B. Lack.of Requisite Authority

Tamara Gray lacked authority to execute the purported arbitration agreement on Mr. Gray’s

behalf. The legal consequences of an agent’s actions can only be attributed to the principal when

the agent has actual or apparent authority. Charleston, S.C. Registry v. Young Clement Rivers
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& Tisdale, 359 S.C. 635, 642 (2004) (citations omitted). Neither is present in this case, which was
known at the time by Defendants. |
Actual authority is that which is “expressly conferred ﬁpon the agent by the principal.” Id.
. Here, Tamara Gray lacked actual authority to execute the agreement on Mr. Gray’s behalf as Mr.
Gray never expressly conferred authority to Tamara Gray to execute the arbitration agreement.
Although Tamara Gray had a Georgia Advance Directiye for Health Care (“Healthcare POA”) and
.a General Power of Attorney (“General POA”) for Mr. Gray (attached as exhibits to Defendants’
Motion), neither of these documents conferred on Tamara Gray the authority to execute the
arbitration agreement on Mr. Gray’s behalf and waive his constitutional right to a jury trial.
| The Healthcare POA grants Tamara Gray very specific and limited powers to make
decisions regarding Mr. Gray’s healthcare and does not include the povsl/er to sign an arbitration
agreement on Mr. Gray’s béhalf or to waive his constitutional riéhts. Although the document
expressly allbws Tamafa Gray to admit or discharge Mr. Gray from any skilled nursing facility
and to contract and pay for those services, it does not authorize her to waive his right to a jury.
More impoftantiy; documelklt‘s‘ obtained by Piaintiff illustrate that Tamara Gray was unaware of
any authority. (See Advance Directives Checklist, Exhibit C;). As noted by Defendants’
represéntative on _their Checklist, the “family [was] not sure” whether they had an “advance
* directive”, whether such a document had been executed; and, most striking, whether or not they
were “unable to c_omprehghd” the meaning and purpose of an advance diréctive. This Checklist
also confirms that Defendants not only fa_iled to “elxplain’ to the family as part of [Defendants’]
community education effort” the meaning of such documents so that fhey comprehended them,
but Defendants also knew that Tamara Gray did not have the re(juisite authority, understanding, or

knowledge to enter the purpoﬁed arbitration agreerhent. _
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Likewise, the General POA grants Tamara Gray very specific and limited powers. It
authorizes her to make and execute financial decisions for Mr. Gray, including the right to act upon
insurance policies and claims, access to his safety deposit box, and the ability to endorse checks,
or handle cash on his behalf. It does not, however, include the power to sign an arbitration
agreement on Mr. Gray’s behalf or to Waivé his constitutional rights.

As Mr. Gray never expressly gave Tamara Gray permission to sign the arbitration
agreement by way of the Healthcare POA, General POA, or otherwise, Tamara Gray lacked the
authority to execute the purported arbitration agreemént and, therefore, it is unenforceable. See
Coleman v. Mariner Healthcare, Inc., 407 S.C. 346, 755 S.E.2d 450 (2014) (without valid power
of attorney, one sister did not have authority to execute an arbitration agreement on another’s
sister’s behalf). Courts in other states have also ruled similarly. In Life Care Centers of America
v. Smith, 298 Ga. App. 739, 781 S.E.2d 182 (2009), the Court of Appeals of Georgia upheld the
trial court’s decision.that the plain langtiage of the healthcare power of attorney did not give
daughter-the right to. sign away her mother’s right to a jury trial. See also McNally v. Beverly
Ente@rises, 191 P.3d 363 (Kan.App. 2008) (durable power of attorney for healthcare did not
encompass authority to sign arbitration agreement); Blankfield v. Richmond Health Care, 902
S0.2d 296 (Fla.App. 2005) (holder of healthcare proxy did not have authority to bind nursing home
patient to arbitrate claims); Texas Cityview Care Center v. Fryer, 227 S.W.3d 345, 352
(Tex.App.207) (nothing in medical power of attorney indicates that it was intended to confer
_authority to make legal, as opposed to healthcare decisions).

Tamara Gray also lacked apparent authority to execute the purported arbitration agreement.
The existence of apparent authority is determined by the principal’s manifestation to third parties

. that the agent has certain authority. “[A]pparent authority depends on the manifestations by the
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principal to the third party and the reasonable belief by the third party that the agent is authorized
to bind the principal.” Charleston, S.C. Registry » Young, Clement, Rivers, & Tisdale, LLC, 359
S.C. 635, 642 (2004). Even if Tamara Gray represented she had auihority to waive Mr. Gray’s
rights, such conduct would not authorize her to sign as his agent. “Agency may not be established
~ solely by the declarations and conduct of an alléged'agent . . . either the principal must intend to
cause the third person to believe that the agent is authorized to act for him, or he should realize
that his conduct is likely to create such belief.” Fraiser v. Paimetto Holmes of Florence, Inc., 323
S.C. 240, 245, 473 S.E.2d 865, 868 (Ct. App. 1996) (citations omitted).
The concept of apparent agency in the nursing home context was recently addressed by the
| Court of Appeals in ThompSon v. Pruitt Corp., 416 S.C. 43, 784 S.E.2d 679 (Ct. App. 2016). In
Thompson, the court fou.ndvthat “the authority conveyed by a principal to an agent to handle
finances of make health care decisions does not encompass executing an agreement to resolve legal
claims by arbitration theréby waiving the principal’s right of access to the courts and jury trial.”
Id. at 55. Other states address.ing this‘ specific issﬁe in the context of nursing home admissions
have concluded sinﬁlarly. S;eelFarmer v South Parkway Associdtes, L.P., 2013 WL 5424653
(Tenn. Ct. App: 2013) (no implied authority even though the decedent’s sister routinely sigﬂed
admission documenfs on>behalf of her sister); Koricic v Beverly Enierprises-Nebraska, Inc., 773
N.w.2d 145, 151 (Neb. 2009) (agent’s implied authority to sign nursing home admissions
documents did not extend to signing an arbitration agreement waiving the principal’s right of
access to the courts and to tr_ial by jury.)
Here, Mr. Gray‘ was not involved in the admissions process, and he was not present when
the arbitration agreement was signed. (Gray Aff. at M12-14) Given his absence, it is impossible

that Mr. Gray made manifestations of apparent authority ﬁpbn which the Facility could rely.
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Because Tamara Gray lacked the requisite authority to enter into a contract on Mr. Gray’s behalf
to waive his constitutional rights, no agreement to arbitrate exists, and Defendants’ Motion should
be denied. In the alternative, complete discovery must be afforded the Plaintiff.

C. Lack of Consideration and Mutuality

The necessary elements of a contract are an offer, acceptance, and valuable consideration.
Sauner v. Pub. Serv. Auth. of S.C., 354 S.C. 397, 406, 581 S.E.2d 161, 166 (2003). To be legally
enforceable, a conﬁact must have an offer, acceptance, consideration, and mutual assent or meeting
of the minds on all material terms.* It is well settled that to be valid and enforceable, a contract
must be supported by valuable consideration. Benya v. Gamble, 282 S.C. 624, 628,321 S.E.2d 57,
60 (Ct. App. 1984). “Valuable consideration to support a contract may consist of some right,
interest, profit or benefit accruing to one party or some forbearance, detriment, loss or
responsibility given, suffered or undertaken by the other.” Plantation 4.0., LLC v. Gerald Builders
of Conway, _Inc., 386 S.C. 198, 206, 687 S.E.2d 714, 718 (Ct. App. 2009). Consideration is a
. promise to do something that a party has no legal obligation to do or to forbear from doing
something it has a legzil right to do. A valid contract requires that both sides provide considerafion.
Therefore, an arbitration agreement is only enforceable if it contains bargained for consideration
and a mutuality of obligations between its parties.

In this case, the purported arbitration agreement and admissions agreement are distinct

5

documents that do not merge.” As explained by our Supreme Court in Coleman, the merger

doctrine is not applicable when language in the contracts “recognized the ‘separateness’ of the

4 As shown above in Exhibit C, there could be no “mutual assent” or “meeting of the minds” as Tamara Gray was not
able to comprehend the documents presented by Defendants. ’

3 It appears the admissions agreement was signed on September 22, 2017. It is unclear, however, when the purported
arbitration agreement was signed as there is no opportunity for the patient/resident representative to date the document.
Unlike the signature block of the admissions agreement, the Facility does not provide a date line on the purported
arbitration agreement. Rather, the document is pre-dated by the Facility.
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admission and arbitration agreements.” Coleman v. Mariner Health Care, Inc., 407 S.C. 346, 355,
755 S.E.2d 455 (2014). Moreover, our Courts went further in Thompson and Hodge applying
Coleman and proﬁding further_ examples of factors demonstrating “separateness” and preventing
merger, including the fact that the arbitration agreement at issue was not necessary for admission
‘.and that there was no bargain for exchange nor consideration to the arbitr-”ation agreement.
Thompson v. Pruitt Corp., 416 S.C. 43, 52, 784 S.E.2d 679, 684 (Ct. App. 2016); Hodge v.
UniHealth Post-Acute Care of Bamberg, LLC, 422 S.C. 544, 563, 813 S.E.2d 292, 302 (Ct. App.
2018) (cert. denied Aug. 21, 2018). )

An admission contract with an “Entirety of Agreement” provision is separate “on its face”
from aﬁ arbitration contract especially where the provision identifies the two contracts disﬁnctly -
1.e. “this Admission Agreement or in the Arbitration Agreement.” Coleman, 407 S.C. at 355. In
fact, when the arbiﬁation and admission contracts have different pagination with different
signature pages and the arbitration contract has “Arbitration Agreement” atop its first page, these
factors further “indicate the parties’ intent for it to stand by itself as an independent contract.”
Thompson, 416 S.C. at 53 n. 1; Hodge, 422 S.C. at 562-63. Separateness is further demonstrated
when the nursing home makes clear that agreeing to arbitrate is not required to gain admission to
the home. Thompson, 416 S.C. at 53.

Here, the admissions agreement and the purported arbitration agreement are numbered
distinctly. They form two (2) different sections of Defendants’ “Adrrﬁssion Packet.” (Admission
Packet, Exhibit D.). According to Defendants’ Table of Contents/Checklist, the admission
agreement 1s found in Section A, Part 03 and pages are numbered 1 to 12. Id. The purported

arbitration agreement-is located in Section D, Part 02 and pages are numbered 1 to 5. Id.
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Moreover, the admission agreement contains an entirety of agreement provision, which provides
in part:

This Agreement together with all exhibits is the exclusive statement of

the terms and conditions between the parties with respect to the matters

set forth herein, and supersedes all prior agreements, negotiations,

Tepresentations, tender documents, and proposals, written and oral with

respect to the subject matter hereof. Variance from, or additions to, the

terms and conditions of this Agreement in any written notification from

Patient/Resident shall be of no effect.
Admission Agreement at VILI, p. 9 (emphasis added). Thus, “ADMISSION AGREEMENT” is a
defined term in this contract and, as stated in the contract’s opening paragraph, is limited to the
admission agreement, not the separate arbitration agreement.® Like in Hodge, the separate
contracts also have separate signature pages and separate pagination. As in Thompson, the
arbitration agreement states its independence with its “ARBITRATION AGREEMENT” title. The
entirety of agreement provision makes its “separateness” further unequivocal providing: “[t]his
Agreement shall be construed, governed and enforced under the laws of the State of South
Carolina.” This statement conflicts with the terms of the purported arbitration agreement, which
claims to exclude South Carolina law and apply the FAA.

To the extent there are any ambiguities in this contract language, they must be resolved
against merger. Coleman, 407 S.C. at 355-56. The Facility was in sole control of the language
chosen for these form contracts of adhesion, and it was their responsibility to make merger clear,
if they so desired. In sum, the Facility cannot meet its burden to prove merger. The admission

agreement and purported arbitration agreement are distinct and should not be construed as a single

unit. Where a contract lacks valuable consideration, the contract will be deemed unenforceable.

6 The admission agreement and purported arbitration agreement are signed by different representatives of Defendants.
Although signatures are difficult to interpret, the admissions agreement appears to be signed by Kathy Gill as
Administrator, while the purported arbitration agreement appears to be signed by Susan ~ her last name being illegible.
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No valuable consideration exists in this case. There was no consideration given for Mr. Gray or
his alleged representative to sign the arbitration agreement.

In its most elemental sense, the doctrinp of mutuality of obligation means that unless both
parties to a contract are bound by its terms, neither is bound. Mutuality of obligation in bilateral
contracts is but another way of stating that consideration is essential. 25 Richard Lord, Williston
on Contracts § 67:42 at 332 (4th ed.2002). Mutuality becomes a nonissue when consideration has
otherwise been conferred upon one of the parties. In our case, there exists a lack of mutuality that
makes the purported arbitration agreement unenforceable. The mutuality requirement is satisfied
if each party has given sufficient consideration for the other’s promise—something of value.
Valuable consideration for a contract consists of some right, interest, profit or benefit accruing to
one party or undertaken by the other. Where there is a mutual promise to arbitrate, there must be
additional consideration. The mutual promise to arbitrate is illusory and of no benefit to Mr. Gray
‘or Plaintiff.

The agreement provides that claims pﬁmarily brought by residents (such as those for
professional negligence), claims arising from the provision of services by Defendants, and elder
abuse claims are to be arbitrated. Defendants argue the purported arbitration agreement meets the
mutuality requirement because both sides are forced to arbitrate. However, while the arbitration
agreement purports to require arbitration for any “dispute” over “care or services,” the reality is
that this obligation falls almost exclusively on the resident. It is virtually inconceivable that
Defendants would sue its resident regarding a dispute over care. Since admission is unavailable as
a “direct benefit” to support estoppel, Defendants would be required to point to some benefit Mr.
Gray received from the arb»itraﬁc')n agreement alone. Any such attempt to find a beneﬁt would have

been futile given the Court of Appeals’ unambiguous ruling in T/ hompson which held that “any
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possible benefit emanating from the [arbitration agreement] alone is offset by the [arbitration
agreement’s] requirement that [resident] waive her right to access the courts and her right toa jury
trial.” T hompson, 416 S.C. at 60. The contract is also silent as to any consideration exchanged
between the parties. The purported arbitration agreement itself contains insufficient consideration
in the form of a mutual exchange of promises to arbitrate. There is no direct benefit to nursing
home residents from a pfe-admission arbitration contract separate from the admission agreement.
Admission can be the “direct benefit™ that forces Plaintiff to afbitrate only if admission and
arbitration are governed by the same contract. In sum, Defendants cannot meet their burden to
prove merger, consideration, or any other benefit for the purpoﬂeéi arbitration agreement. The
admission agreement and purported arbitration agreemept are distinct énd should not be construed
as a single contract. - |

Moreover, if the jury waiver was not a precondition to admission, then it fails for lack of
considerafi;)n; If would be inconsistent for Defendants to argue that agreeing to arbitrate was not
c;onsideration for fhe édmission but, on the other hand, argue that the admjssion was valuable
consideration ;[o s:upport arbitratidn. For the pfoposed arbitration contract to be enforceable as a
non-pre-condition to admission, it must be supported by some other valuable consideration, which
it is not. Having already signed the admission paperwork there was no additional consideration in
agreeing to the purported arbitration agreement. Neither party gained a right, iﬁterest, profit or
benefit by purportedly agreeing to the arbitration agreement. Plantation, 386 S.C. at 206.
Additionall.y,‘neither paﬁ}; suffered a forbearance, detriment, loss or responsibility given, suffered
or undertaken by th¢ othef the party, when purportedly agreeing to the arbitration agreement. /d.
| Finally, viewing the purported arbitration agreement itself, there is no mention of consideration.

The purported arbitration agreement is unenforceable; therefore, Defendants’ Motion should be
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denied. In the alternative, Plaintiff should be afforded an opportunity to further explore, through

discovery, the existence of a contract, including assent, mutuality and want of consideration.

D. Claims of the Estate of Willie J. Gray Cannot be Arbitrated

Mr. Gray’s estate cannot be bound by the Arbitration Agreement. In Thompson, the
daughter of a nursing home resident filed a wrongful death and survival action against a nursing
home in a case where the son had signed an arbitra.tion agreement. The nursing home defendants
argued that the estate of the deceased was bound to the arbitration agreement as a third-party
beneficiary: Thompson, 416 S.C. at 56. The Court, however, rejected this argument, finding that
“[a] third-party beneficiary is a party that the contracting parties intend to directly benefit,” and
there can be no third-party beneficiary unless a valid contract exists. Id. at 56-57 (citing Helms
Realty, Inc. v Gibson—Wall Co., 363 S.C. 334, 340, 611 S.E.2d 485, 488 (2005) and Dickerson v.
Longoria, 414 Md. 419, 995 A.2d 721, 742 (2010)). The Court further held that since the son was
not.authorized to execute the arbitration agreement on his mother's behalf, the mother could not
be the third-party beneficiary of the alleged arbitration agreement between herself and the nursing
home defendants. /d. at 57. As to the arbitration agreement between the nursing home defendants
and the son in his individual capacity, the Court found that “a third-party beneficiary to an
arbitration agreement cannot be required to arbitrate a claim unless the third party is attempting to.
enforce the contract containing the arbitration agreement.” Id. Since the daughter was not
attempting to enforce the arbitration agreement on behalf of her mother’s estate, but instead was
asserting tort claims arising out of the patient-provider relationship created by the separate
- admission agreement, the estate could not be bound by the agreement on that basis. Id.

Just as in Thompson, Tamara Gray did not havelithe authority to execute the arbitration

agreement on her father’s'behalf, and she is also not seeking to enforce the arbitration agreement
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on Mr. Gray’s behalf; rather, she is asserting tort claims that arise out of the patient-provider
relationship that was created by the separate admissions agreemert. Therefore, Mr. Gray’s Estate
cannot be bound by the arbitration agreement. Defendants’ Motion should be denied.

E. Defendants’ Purported Arbitration Agreement is Unconscionable

South Carolina courts will not enforce unconscionable contracts or unconscionable terms
within a contract. In South Carolina, unconscionability is defined “as the absence of meaningful
choice on the part of one party, due to one-sided contract provisions, together With terms that are
so oppressive that no reasonable person would make them and no fair and honest person would
accept them.” Herron v. Century BMW, 387 S.C. 525, 532, 693 S.E.2d 394, 398 (citing Simpson
v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 644 S.E.2d 663 (2007)). Furthermore, “[a]bsence of
meaningful choice on the part of one party generally speaks to the fundamental fairness of the
bargaining power in the contract at issue.” Id. In determining whether there is an absence of
meaningful choice, courts consider: the relative disparity of the parties’ bargaining power; the
- parties’ relative 'sophistication; the nature of the injuries suffered by the plaintiff; whether the
plaintiff is a substantial business concern; wixether there is an element of surprise in the inclusion
of the challenged clause; and the conspicuousness of the clause. /d.

The purported arbitration agreement at issue in this case meets the definition of
unconscionable for several reasons. First, the bargaining power between the parties in this case is
severely disparate and fundamentally unfair. Neither Mr. Gray nor Tamara Gray had input into
the terms of the agreement or had any realistic opportunity to negotiate the terms of this agreement.
In fact, even if Tamara Gray had questions about the agreement, she was led to believe it was
required to be signed to ensure her .fafher’s admission to the Facility. (Gray Aff. at § 5.)

Furthermore, despite conversations with a facility representative about the paperwork that would
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need to be filled out in order for her father to be admitted to the Facility, Tamara Gray was never
mnformed that an arbitration agreement was a part of that paperwork. (Gray Aff. at §7.) The
contrast in the sophistication and bargaining power in this case could not be more evident.
Defendants, one of the largest corporate providers of long-term care §ervices in the Southeast —
with more than 90 facilities in 4 states, through the assistance of in-house and outside legal counsel,
presented Tafnara Gray with a form contract prepared solely by them, with terms heavily weighted
 to their favor, dates previously entered, and with no opportunity for meaningful review, discussion
or negotiation of terms. ' Tamara Gray, on the other hand, was an individual in desperate need of

the Defendants’ services who had no prior knowledge of arbitration or of the law regarding

requirements for admission and who was taken by surprise when presented with a mountain of

documents, in a moment of crisis, with this take it or leave it situation. In light of the one-sidedness
- of the preparation of this agreement and its surprise presentation, it is apparent that the bargaining
power of the parties in this case is grossly inequitable.

Additionally, the purported arbitration agreement in this case provides that any claims,
disputes, or agreements between the parties brought by either party-are to be settled by arbitration.
The claims that the Facility could conceivably bring against Mr. Gray would be financial in nature,
- relating to unpaid bills for services. That same agreement, however, if valid, would require Mr.
Gray to waive his constitutional right to a jury trial on claims as serious as negligence, medical
malpfactice, and even wrongful death. This allocation of risk is patently unconscionable,
making the contract: provisions completely one-sided. By agreeing to arbitration. on financial
claims, the Facility is merely changing the venue in which these claims are being pursued, with
little change in the remedies or damages that they could seek and receive. In agreeing to arbitratioﬁ

on claims of negligence and medical malpractice, Mr. Gray would be not only changing the venue
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in which he would pursue his claims, but would also completely transform and diminish the
remedies and damages he could seek. Based on all of the reasons above, the purported arbitration
agreement appears unconscionable and, therefore, unenforceable. As a result, Defendants’ Motion
should be denied, or in the alternative, Plaintiff should be allowed complete discovery of this issue.

II1. CONCLUSION

For the foregoing reasons, Defendants’ Motion should be denied. In the alternative,
Plaintiff requests complete discovery into the enforceability of the purported agreement, including

the applicability of all available defenses, defects and other considerations.

Respectfully submitted, this the 1st day of March, 2019.
CONNOR & CONNOR, LLC

s/ A. Keith McAlister, Jr. :

C. Caleb Connor, SC Bar No. 100517
Kenneth L. Connor, SC Bar No. 100298

A. Keith McAlister, Jr., S.C. Bar No. 78213
302 Park Avenue, SE

Aiken, South Carolina 29801

P: 803.226.0543

F: 800.480.9715

kip@theconnorfirm.com

Attorney for Plaintiffs
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STATE OF PENNSYLVANIA
Chester COUNTY

AFFIDAVIT OF TAMARA GRAY

I, the undersigned, being duly sworn and state upon my oath as follows:

1. Myname is Tamara Gray a;ld Tam vov.er the age of eighteen (18).

2. Tam the daughtér of Willie J.A Gray whose dgtg of birth ‘was Sept(;mber 9, 1941. My father
passed away on June 19, 2618. |

3. My father was admitted to Univérsity Hosﬁital on Juiy 27,2017, following a serious motor
vehicle accident that required spinal surgery. Complications from his spinal surgery,
»i_ncludiﬁg a stroke, resulted in his éubsequent adfnission fo select Specialty Hospital in
Augusta, Geor-gia.”

4. After ﬁis release from Specialty Ho.spital onv Septemi)er 22,2017, my father was admitted
to PruittHealth-North Augusta for rehabilitative care and assistance with his activities of
daily living. Béin-g_ from Pennsﬂvania, I was unfamiliar with the aréa, and there were few
skilled nursiﬁg facﬂiﬁés with available beds. This result'ed .in me being under a great deal

of stress.
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5. During the adxniésion process, 1 was asked by a facility representative to complete
paperwork necessar‘y for fny father’s admission. During that discussion, I y&as led to believe
the documentls I was asked to sigh were necessary for adrhiss;ion to the facility.

6. The facility representétive did not walk ﬁe through each of the docﬁments; instead, I was
given aﬁproxiﬁafely 70 pieceé of paper and told where to sign and initial. I was asked to
do this without being given the opportunity to read fully through what I was signing and I
was not infOrmed that any of the documents I was signing were optional or could be

revoked.
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7. 1 have since learned that included within these documents was a document entitled
“Arbitration Agreément,” which is the arbitration agreement that the facility now seeks to
enforce. .

8. .Upon review of the Arbitration Agreement, I do not recall signing the document.

9. I was not informed that I was waiving my father’s Constitutiox;al right to a jury trial.

10. I was nbt informed that I was waiving my father’s right to bring a claim against the facility
for negligence or malpractice.

11. I was ﬁot infonnéd that I could consult an attorney. I did not consult with an attorney before
signing, and néither my father nor I were represented by an attorney at the time I signed.

-12. I did not discuss the paperwork with my father prior to signing it.

13. Since I was unaware of the nature of the documents I was instructed to sign, I never
'inférmed my father that I had signed an Arbitration Agreement on his behalf.

14. No one from the facility ever went through the admissions paperwork, including the
Arbitration Agreement, with my father in my presence.

15. To my knowledge, no one from the facility ever went through the admissions paperwork,

. including the Arbitration Agreement, with my father after it was executed.

This _28_ _ day of February, 2019.

D) Fricy 5 | [ cmares G7¢ o'/
Signature 7 ¢ Printed Name

S“worn and subscribed before me .

This ;a_gday of February, 2019. : ‘

Commonwaalth of Pennsyl@m‘/
2 )J/)é ARKS .. b .ry Public

% - W- " et - 5TER COUNTY |

NOTARY PUBLIC O e " oz
My commission expires: ZZ P !Q Y ' /

Commanwealth of Pennsylvania

Notarial Seal
MARK S CLEMENS - Notary Public
NORTH COVENTRY TWP, CHESTER COUNTY
ROA 000097 My Commission Expires Jul 12, 2021
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5
STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS é_';
) NINTH JUDICIAL CIRCUIT — Z

COUNTY OF CHARLESTON ) CA.2016-CP-10-539 _ B O
) | (DRl ¢

THAYER W. ARREDONDO, as Personal ) *‘ o = — .
Representative of the Estate of HUBERT ) V=T o M
i o o O

WHALEY, deceased. ) - oS
. ) i T -= = I

P 224 <

Plaintiff, ) Vo S= o ©

. i .4?:3 o =

o ) \N o o o

V. . L ) o
) ORDER DENYING DEFENDANTS’ IS

SNH SE ASHLEY RIVER TENANT, LLC; ) MOTION TO DISMISS AND TO &
FVE MANAGERS, INC,; FIVE STAR ) COMPEL ARBITRATION g
- QUALITY CARE, INC.; SNH SE ) >
TENANT TRS, INC.; SENIOR HOUSING ) X
PROPERTIES TRUST; SNH TRS, INC.; ) 2
CANDY D. CURE; JOHN DOE; JANE ) o
DOE; RICHARD ROE CORPORATION; ) g
and MARY DOE CORPORATION. ) Z
| ) S

Defendants. ) E

This matter came to be heard upon Defendants’ Motion to Dismiss and to Compel ¢

. , e

' - : >

Arbitration on January 27, 2017. All parties were represented by counsel, provided oral E
arguments, and also submitted written memoranda and exhibits supporting their positions. The %
: z

Court hereby DENIES Defendant’s Motion to Dismiss and Compel Arbitration for the reasons g
“set forth below. =

FACTUAL BACKGROUND
Hubert Whaley, deceased, was admitted to Ashléy River I;lantation oﬁ October 12, 2012,
and placed undef the care, supervisioﬁ, and control of the Defendants. Mr. Whaiey was a resident
at Defendants’ facility from October 12, 2012 to until February 21,2014, shorfly befére his death
on February 27, 2014, with tﬁe exﬁeption of hosp‘ital admissions. Pléintiff alleges that Mr.
Whaley suffered injuries and death due to the Defendants’ negligence, and filed the current

action in thé Charleston County Court of Common Pleas.
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| At the time of his admissioﬂ, Hubert Whaley did not sign the alleged Arbitration
Agreement presently at issue. Nothing on the face of the document suggested that Mr. Whaley
lacked the'capacity to execute the document. Regardless, Mr. Whaley’s daughter, Thayer
Arredondo, was presented the agreement for signature. (T. Arredondo Aff. § 3). Ms. Arredondo
was not given the opportunity to discuss the document with her father at the time it was signed,
nor was she asked to seek her father’s permission to sign it. (T. Arredondo Aff.  3). Further, no
one from the facility revieweci the agreement that Ms. Arrédondo had signed with her father after
his arrival to Ashley River Plantation. (T. Arredondo Aff. §2). When Ms. Arredondo had
questions about the agreément, she was sizhply told that it must be signed to ensure her father’s
admission to the facility. (T. Arredondo Aff. § 2). Despite her quéstions, no facility
representative ever explained that she was being a-tsked to give up her father’s constitutional right
to a jury trial if a claim for negligence was brought against the facility, that she had the right to
consult with an attorney prior to execution, or of the right to withdraw consent to the agreement.
(T. Arredondo VAff. 1]‘2). The Defendaﬁts éllege that Ms. Arredondo exeéuted the Arbitration
Agreement as Mr. Whaley’s “Authérized Representative” and filed their Motion to Dismiss and
Compel Arbitration on Novexﬁber 11, 2016. Plaintiff conten(is the alleged agreement should not
56 enforced (1) bécauée MS. Arredondo laéked the requisite authofityito bind Mr. Whaley to

arbitration; and (2) because the Arbitration Agreement is unconscionable.

ANALYSIS
While there is a presumption in favor of arbitration agreements, this pfesumption only
applies where a valid arbitration agreement exists. EEOC v. Waffle House, 534 U.S. 279, 293-

© 294,122 S.Ct. 754, 764, 151 L.Ed.2d 755 (4™ Cir. 2014). Additionally, arbitration-agreements

2
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are subject to the same defenses applicable to all other contracts. Rent-A-Center, West, Inc. v.
.{ackson, 561 U.S. 63, 68, 130 S.Ct. 2772, 2776, 177 L.Ed.2d 403 (2010) (quoting Doctor’s
Assocs., Inc. v. Casarotto, 517 U.S. 681, 687 (1996)).

In this case, the agreement at issue fails because Ms. Arredondo lacked the requisite
authority to execute the Arbitration Agreement on Mr. Whaley’s behalf. Furthermore, the
Arbitration Agreement is procedurally and substantively unconscionable and cannot be enforced.

1. Ms. Arredondo lacked the requisite authority to execute the Arbitration Agreement.

Ms. Arredondo lacked authority to execute the purported arbitration agreement on Mr.

Whaley’s behalf. The legal consequences of an agent’s actions can only be attributed to the

~ . principal when the agent has actual or apparent authority. Charleston, S.C. Registry v. Young

Clement Rivers & Tisdale, 359 S.C. 635, 642 (2004) (citations omitted). Here, neither is present.

‘Actual authority is that which is “expressly conferred upon the agent by the principal.” Id. Here,

Ms. Arredondo lacked actual authoriiy to execute the agreement on Mr. Whaley’s behalf as Mr.
Whaley never expressly conferred any authority to Ms. Anedondo to execute the arbitration
agreement. Although Ms. Arredondo had a Healthcare Power of Attorney and a General Durable
Power of Attorney for Mr. Whaley, neither of these documents conferred on Ms. Arredondo the
authority to execute the Arbitration Agreem_ent on Mr. Whaley’s behalf and waive his
constitutional right to a jury trial. As Mr. Whaley never expressly gave Ms. Arredondo
permission to sign the Arbitration Agreement via these documents or othefwise, Ms. Arredondo
lacked the authority to execute the Arbitration Agreement and it is unenforceable.

Ms. Arredondo also lacked apparent authority to execute the purported arbitration
agreement. The existence of apparent authority is determined by the principal’s manifestation

to third parties that the-agent has certain authority. See, Charleston, S.C. Registry v. Young,

3
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Clement, Rivers, & Tisdale, l",LC, 359 S.C. 635, at 642 (2004). “Agency may not be established
solely by the declarations and conduct of an alleged agent...either the principal must intend to
cause the third person to believe that the agent is authorized to act for him, or he should realize
that his conduct is likely to create such belief.” Frasier v. Palmetto Holmes of Florence, Inc.,
323 S.C. 240, 245, 473 S.E.2d 865, 868 (Ct.Aﬁp. 1996) (citations omitted). Here, Mr. Whaley
was not involved in the admissions process and he was not present when the arbitration
agreement was signed. Given his absence, it is impossible that Mr. Whaley made manifestations
of apparent authority upon which the facility could rely. Because Ms. Arredondo lacked the
requisite authority to enter into a contract on Mr. Whaley’s behalf waiving his constitutional
rights, no agreement to arbitrate exists. In addition to Iackir.1g the'authoﬁfy to bind Mr. Whaley to
the Arbitration Agreement, Ms..Arredondo also lacked the authority to bind Mr. Whaley’s estate
to the Arbitration Agreement. Thompson v. Pruitt Corp, 416 S.C. 43, 784 S.E.2d 679 (Ct. App.

2016).

2. The Arbitration Agreement is procedurally and substantively unconscionable.

‘Unconscionability is defined “as the absence of meaningful choice on the part of one
party, due to one-sided contract prqvisions, together with terms that are so oppressive that no
reasonable person would make them and no fair and honest person would accept them.” Herron
v. Century BMW, 387 S.C. 525, 532, 693 S.E.2d 394, 398 (citing Simpson v MSA of Myrtle
Beach, Inc., 373 S.C. 14, 644 S.E.2d 663 (2007)). In determining unconscionability, the court
considers whether a contract is absent of meaningful choice and contains oppressive, one sided
terms. “Absence of meaningful choice on the part of one party generally speaks to the

fundamental fairness of the bargaining power in the contract at issue.” Id.
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In determining whether there is an absence of meaningful choice, the court can consider
the relative disparity of the parties’ bargaining power, the parties’ relative sophistication; the
nature of the injuries suffered by the plaintiff; whether the plaintiff is a substantial business
concern; whether there is'an element of surprise in the inclusion of the challenged clause; and the
conspicuousness of the clause. /d.

Here, the Arbitration Agreement at issue, and the. circumsfances surrounding its
execution, meets the definition of unconscionable. For example, thé bargaining power between

the parties in this case is sevérely disparate. Neither Hubert Whaley nor Thayer Arredondo had

any bargaining power as they had no input into the terms of the agreement nor had any realistic”

opportunity to negotiate the terms of this agreement. In fact, when Ms. Arredondo had questions
about the agreement, she was only told that it must be signed to ensure her father’s admission to
the facility.

In contrast, the Defendants are sophisticated business and healthcare companies, who
p;esented Ms. Arredondo with a Aform contract prepared solely by them, with terms heavily
weighted to their favor and with no opportunity for meaningful review, discussion, or negotiétion
of terms. Ms. Arredondo, on the other hand, was an individual in need of the Defendants’
services lacking knowledge of arbitration or of the constitutional right she was being asked to
waive. This Agreement was offered on a “take or leave it” basis as it was represented as a
condition for admission to a facility which held itself out as providing healthcare services that
Mr. Whaley and his family desperately needed.

In light of the one-sidedness of the terms of this agreement, the manner in which the
agreement was presented, the relative disparity of the parties’ bargaining power, and the parties’

relative sophistication, it is it is apparent that agreement is unconscionable.

5
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CONCLUSION
For the above reasons, the Defendants’ Motion to Dismiss and Compel Arbitration is

hereby denied. This case is properly before the Court and discovery shall proceed.

AND IT IS SO ORDERED.

The Hongfable J.C. Nicholson/Jr.
Ninth Judicial Circuit

Apr;/ 2 2017 .
Charleston, South Carolina
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- STATE OF SOUTH CAROLINA - ) IN THE COURT OF COMMON PLEAS

N’ N’

 COUNTY OF GREENVILLE C.A.No.: 2018-CP-23-00119 &

2018-CP-23-00120

Marlene Wilson, Individually and as
Personal Representative of the Estate
of Kenneth Wilson,

Plaintiff, ORDER

V.

NHC  Healthcare/Mauldin, LLC,
National Healthcare Corporation,
NHC/OP, LP, Bon Secours St. Francis
Health System, Inc., Bon Secours
Health System, Inc.,

Defendant(s). '.

N’ N N N N N N N N N N Nt N N N N N

This matter came before the Court on ﬁefendants National Healthcare Corporation’
and NHC/OP, LP’s (hereinafter “Nursing Home Defendants.”) Motion to Dismiss and to
Compel Arbitration. Having listened to ofal argumenté ﬁor-n. é_ounsel aﬁd having reviewed
the parties’ legal memoranda for the reésons ﬁnore fuﬂy set forth below, the Court hereby
denies the Defendants® Motion to bis’n;isé and to Compel Arbitration.

EACKGROUND A

This matter arises out of two civil actions — a survival action and a wrongful death
action. Both actions involve allegations of nursing home negligence and corporate
negligence resulting in the death of Kenneth Wilson (hereinafter “Decedent). Marlene
Wilson (hereinafter “Daughter”) was Decedent’s daughter and serves as Personal
Representative of Decedent’s estate. On April 6, 2015, Decedent was admitted to NHC

Mauldin for short-term rehabilitation after undergoing a hip arthroplasty at St. Francis

Page 1 of 14
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Hospital. Plaintiff alleges that as a result of Nursihg Home Defendants’ negligence,
Decedent developed necrotic and ihfected bedsores, became dehydrated, suffered from
nutritional compromise, and developed multiple infections Wﬁich went untreated, élll of
Whic'h Plaintiff alleges caused Decedent’s injuries and death.

At the time of admission, Daughter signed an Agreement to Arbitrate and Waive
Jury Trial (“Arbitration Agreement”). The Arbitration Agreement was signed by Jennifer
Balon for “The Center” and by Daughter for “The Patient”. The Arbitration Agreement
pro.vides that the parties agree to follow the dispute resolution procedures set forth in the
Arbitration Agreement which include the waiver of a jury trial and the requirement that the
‘parties submit to binding'arbitration all disputes against each other which exceed an amount
in controversy over $7,500.00.

Plaintiff filed the Notice of intent to Fﬂe Suit‘on Septembér 14, 2017. The parties
engaged in fhe mandatory pre-suit mediation on December 28, 2017. Plaintiff then filed
- the Summons and Camplaint' on January 5, 2018 and served same. Nursing Home
Defendants ﬁled this Mbtion to Dismiss and to Compel Arbit‘rétion on February 28, 2018.
| Nursing Home Defgndants contend that this Arbitration Agreement requires that this Cburt
order that this case Be dismissed and‘ that the claims be submitted to binding arbitration in
accordance with fhe Arbitration Agreement.. Plaintiff contends that the Arbitration
Agreement is unenfofceable under state contract law and fhis Coﬁrt agrees for the various
reasons set forth hereinbelow.

LEGAL ANALYSIS AND CONCLU‘SIONS
The party vseeking to enforce | an agreement to arbitrate has the burden of

establishing the existence of a valid arbitration agreement. See Aiken v. World Finance

Page 2 of 14

ROA 000105

02 L00DDA2H NS IV 3 VI T HOMINGISO T T HAN BAHEG §EWHesR @08 H 3 MHAHD IINOCIANTS 13



Corp. of S.C.,373 S.C. 144, 149, 644 S.E.2d 705, 708 (2007); MBNA America Bank, N.A.

v. Christianson, 377 S.C. 210, 659 S.E.2d 209:(S.C. Ct. App. 2008). It is well established

that “where one party denies the existence of an arbitration agreement raised by an
opposing party, a court must immediately determine whether the agreement exists in the
first place. If no agreement is found to exist, the court must deny any application to

arbitrate. Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 644 S.E.2d 663, 667 (S.C.

2007) (internal citation omitted). Whether a valid arbitration agreement exists is a matter
for judicial determination. York v. Dodgeland of Columbia. Inc., 406 S.C. 67,78,749
S.E.2d 139, 144 (Ct. App. 2013). Whether the parties agreed to arbitration is a question of

. substantive state law. Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 644 S.E.2d

663, 668 (S.C. 2007) (“General contract principles of state law apply in a court’s evaluation
of the enforceability of an arbitration clause.”).

I.  Daughter had No Authority to Sign the Arbitration Agreement for .
Decedent

Because Decedent di(i not éign the Arbitration Agreement, Daughter was required
to ‘have. authority to execute the Arbitration Agreement for the Arbitration Agreement to
be enforcéable. Déughter had no such authority. The legal consequences of an agent’s
" ‘actions can only be attributed to the principal when the agent has actual or apparent
aufchorit_y. Charleston Registry v. Young Clement, 598 S.E.Zd 717,359 S.C. 635, 642 (Ct.
App. 2004). In the present case, neither actual or appafent authority exists for Daughter.

A.  No Actual Agency/Authority

While it is true that Daughter held a “Power of Attorney” on behalf of Decedent,
this Power of Attorney did not cénfer the necessary authority to execute an arbitration

“agreement on Decedent’s behalf. This document is titled “Power of Attorney” and is not

Page 3 0f 14 .
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1dentified a “General Durable Power of Attorney.” More importantly, the document does
not confer sufficient authority to enter into contracts generally, to enter into releases on
behalf of Decedent, to waive the constitutional right to a jury trial, nor does it include the

“catch all provision giving the attorney-in-fact the authority ‘to sign any and all releases or

consent requiréd.”’ Sovereign Healthcare of Tampa v. Schmitt, 195 So. 3d, 1175 (Fla.
Dist. Ct. App. 2016).. |

The powers and aﬁthoﬁties which Daughter held were specifically delineated in the
Power of Attdrney. These powers granted to Daughter the authority to make decisions
regarding financial ﬁattefs aﬁd decisions regarding healthcare.

This analysis is akin to that in Hodge v. UniHealth Post-Acute Care of Bamberg,

2018 S.C. App. LEXIS 13. Asnoted in Hodge, ““This limited range of acts performed on
the [decedent]’s behalf suggest, at fnost, [he] may have conferred on [the personal

representative] the authority to make health care and financial decisions on his behalf, but

no more than -that.”’ Id at 29 quoting Dickerson v. Longoria, 95 A.2d 721, 743, 414 Md..

419 (2010). The Hodge court further noted that the authority to sign healthcare documents
does not include the authority to sign an arbitration agreement. Hbdgé at 40. Our courts
have held a healthcare power of attorney does not provide authority to sign an arbitration

agreement. Hodge v. UniHealth Post-Acute Care of Bamberé. 201 8 S.C. App. LEXIS 13;

Thompson v. Pruitt Corp., 784 S.E.2d, 679, 416 S.C. 43, 55 (Ct. App. 2016), cert. denied,

S.C. Sup. Ct. Order dated Dec. 2, 2016.
Furthermore, the South Carolina Subreme Court has vheld that “The authority
conveyed by éprinc_ipal to an agent to handle finances or make health care decisions does

not encompass executing an agreement to resolve legal claims by arbitration, thereby
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waiving the principal’s right of access to the courts and to a jury trial.” Hodge at 37 quoting
Thompson at 55, 784 S.E.2d at 686. As previously indicated, this Power of Attorney did
not have the “catch all” language of many general powers of ‘attorney and does not
encompass the executing of an agreement to resolve legal claims by arbitration and waiving
a jury trial, but rather, deals with the limited circumstances enumerated therein of making
financial or healthcare decisions for Decedent. Therefore, no actual authority existed for
* Daughter to sign the Arbitration Agreement.

B. = No Apparent Agency/Authority NAAA

Daughter did not have apparent authority/agency to execute the Arbitration

‘Agreement on behalf of the Decedent. Apparent authority is based on “representations
made by the principal to the third party and reliance by the third party on those

representations”. Young v. S.C. Department of Disabilities and Special Needs, 374 S.C.

360, 367, 649, S.E.2d 488, 491 (2007): Apparent authority exists when the principal is
bound by the acts of its agent after the principal has placed the agent in such a position that
a person of ordinary prudence, reasonably familiar with business usages and custom is led

to believe the agent has certain authority and in turn, deals with the agent based on the

assumption. Muller v. Mvﬁle Beach Golf and Yacht Club, 303 S.C. 137, 399 S.E.2d 430

.. (Ct. App. 1990), rev'd on other grounds:

South Carolina law requires that to prove apparent authority, the Defendants must
show “... (1) that the purported principal consciously or impliedly represented another to
be his agent; (2) that there was reliance ui)on the representation; and (3) that ther¢ was a

change of position to the relying party’s detriment.” Cowburn v. Leventis, 366 S.C. 39,

619 S.E.2d 448 (Ct: App. 2005). The basis of apparent authority is representations made
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by the principal to the third party and reliance by the third party on those representations.

Youngv. S.C. Department of Disabilities and Special Needs, 374 S.C. 360, 367,649 S.E.2d

488, 491 (2007). The proper focus in determining a claim of apparent authority is not on

the relationship between the principal and the agent but that between the principal and the

third party. Vereen v. Liberty Life Insurance, Company, 306 S.C. 423, 412 S.E.2d 425 ~

(Ct. App. 1991). The burden of establishing agency is on the party asserting that a principal
agency relationship exists. '

Nursing Home Defendants have presented no evidence that Decedent represented,
implicitly or explicitly, to the Nursing Home Defendants that Daughter had the authority
to enter into the Arbitration Agreement on his behalf. The Affidavit presented by Plaintiff
reflects that Decedent was not present when Daughter signed the Arbitration Agreement as
he was still in the hospital. The Affidavit further reflects that Decedent was never aware
that Daughter had signed the Arbitration Agreement and never authorized Daughter to sign
such contracts or agreements. ~Further, based upon the Affidavit of Daughter and the
records submitted as exhibits at the hearing, Decedent was confused from the effects of the
anesthesia and had “moderate” mental impairment.

It should further be noted- that despite the fact that Decedent’s mental impairment
immproved to “cognitively intact”, according to Nursing Home Defendants’ own records
during his admission, Defendants -never requested that Decedent sign the Arbitration
Agreement personally. Further, the Arbitration Agreement does not reflect any authority

which Daughter had to execute such agreement despite the Arbitration Agreement’s own

requirement that any such authority be delineated.
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Nursing Home Defendants must also show a detrimental change of position. It

should also be noted that the Arbitration Agreement is separate from the Admissions

Agreement. The facility cannot show that it changed its position for the worse as required

to prove any apparent authority/agency as reflected in Hodge. -
- - Because Decedent did not consciously or impliedly represent that Daughter was his

agent and because there was no change of position. by the Nursing Home Defendants,

Nursing Home Defendants cannot show that Daughter had apparent authority/agency to

execute the Arbitration Agreement on behalf of Decedent.

II. = The Arbitration Agreement is Unenforceable Against the Decedent’s
Wrongful Death Statutory Beneficiaries

It is the conclusion and order of this Court that the Arbitration Agreement is

unenforceable for the above-stated reasons. However, even if Daughter had actual or
apparent authority/agency to sign the Arbitration Agreement on behalf of Decedent, the

Arbitration Agreement is unenforceable against the Decedent’s wrongful death statutory

' beneficiaries under South Carolina contract law defenses. The Arbitration Agreement -

neither covers the Wrongﬁll death statutory beneficiaries’ claimé within the scope of the
agreemént norlwas the Arbitration Agréement signed by .an individual 'whro had authority
to bincli the éfa_tutory ?eﬂeﬁciaries. |

| South .Cvarolina.law is' élear that a wrongﬁﬂ deat_h claim exists for tfle statutory

beneficiaries and that such claims are distinct and separate from those brought under

survival claims. Bennett v. Snértahburg Railway Gas and Electric Co., 97 S.C. 27, 81 S.E.
189 (1914). The alleged Arbitfatioh Agreement by its own teﬁns is an agreement between
“Kenneth Wilson (‘patient’)” and “NHC Heélthcare/Mauldin, LLC (‘center’)”. While at

some point during Decedent’s admission to the facility, he might have had the authority to
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bind himself and his claims td arbitration but was never given the chance. However, even
if Decedent had agreed to arbitration, he did not have the legal authority to bind his
statutory beneﬁciaries who are not parties to the Arbitration Agreement. The signatories
té the ageeﬁent are Daughter on behalf of Decedent and NHC Healthcare/Mauldin, LLC.
No other persons are parties to this agreément. The scope of the agreement does not include
the statutory beneficiaries’ claims.

However, even if the'Arbitration Agreement did contemplate the wrongful death
statutory beneficiaries’ claims, Decedent énd/or Daughter had no authority to waive the
sta.tutory beneficiaries’ claims. Daughter signed the Arbitration Agreement in her
individual capacity. However, as the Hodge court noted, actions taken by Daughter in her
individual capacity will not be held against the estate as the estate has other beneficiaries
and may have other creditors. Daughter’s Affidavit reflects that other statutory
beneficiaries exist in this case.

Further confirming the separateness of each statutory beneficiary’s claim from that
of the survival action, a Federal District Court in South Carolina has analyzed this issue

under the South Carolina Non-Economic Awards Act of 2005. Diane Boyle as Personal

Representative of the Estate of John Francis Bovle v. United States of America, 944

F.Supp.2d 577 (D.S.C. 2012). In Boyle, the Court céncluded that the wrongful death
beneficiaries’ claims were separate and distinct claims for purposes of stacking damage
caps and for purposes of being individual claimants. This analysis supports the contention
that the wrongful death claimants have separate and distinct claims apart from that of the

1

survival action.
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Many other states have come to this same conclusion, Daniels v. Sunrise Senior

Living, Inc., 212 Cal.App 4th 674, 151 Cal.Rptr.3d 273 (Cal. App.4 Dist, 2013) (Wrongful

Death claims not bound to arbitration), Lawrence v. Beverly Manor, 273 S.W.3d 525 (Mo.

2009) (Wrongful Death claimants not bound by arbitration agreement.) As previously
discussed, the only parties executing this Agreement were Daughter purportedly on behalf

of Decedent and employee as an Agent for NHC Mauldin. NHC Mauldin would contend

that this agreement is binding on the non-signatory statutory beneficiaries simply because .

it contends the Arbitration Agreement says so. .
However, as the Supreme Court of Kenméky said regarding binding non-signatory

wrongful death beneficiaries in Ping v. Beverly Enterprises. Inc.:

[A]s interesting as life might be if we could bind one
another to contracts merely by referring to each other in
them, we are not persuaded that a non-signatory who
receives no substantive benefit under a contract may be
bound to the contract’s procedural provisions, including
arbitration clauses, merely by being referred to in the
contract. It is one thing to say that a third party for whose
substantive benefit a contract is made may not enforce
his or her rights under the contract without also abiding
by the contract’s other terms. That is the general third-
party beneficiary rule discussed above. It may even be
that tort claims by such a directly benefitting third-party
are appropriately subjected the contract’s arbitration
provisions, at least where the tort and contract are
significantly intertwined. See, In re Weekley Homes, -
LP., 180 S.W. 3d 127 (Tex. 2005) (negligent repair
claim by homeowner’s daughter against contractor was
subject to repair contract’s arbitration clause because
daughter, although a non-party, was direct and principal
beneficiary under the contract). It is something else
entirely, however, to say that incidental beneficiaries of
a contact-individuals or entities with no substantive
rights under the contract and no direct benefits-may have
their tort claims against the parties swept up into the
contract’s arbitration provisions merely be being
mentioned in the contract as potential claimants. This is
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what Beverly purports to do. Arbitration is a matter of
contract, however, it is something the contracting parties,
or their proxies, must agree to. It is not something that
one party may simply impose upon another. Howsam v.
Dean Witter Reynolds, Inc., 537 U.S. 79,83, 123 S. Ct.
588,154 L. Ed.2d 491 (2002) (“[A]rbitration is a matter
of contract and a party cannot be required to submit to"
arbitration any dispute which he has not agreed so to
submit”, Citation and internal quotation marks omitted.)
Since Beverly’s theory would allow just that, i.e., would
allow one party merely by referring to someone else in
an arbitration clause to thereby bind that other person to
‘arbitration as a “third party beneficiary” of the arbitration
agreement, we reject it out of hand.

Ping.v. Beverly Enterprisles, Inc., 376 S.W.3d 581, 599-600 (KY 2012).

Likewise, NHC-Mauldin’s mentioning of “employees, agents, representatives,
.afﬁiiates, ﬁduéiaries, rﬁedical directors, officers, direétors, governing bodies, management
' companies, insurers, attorpeys, prédecessors, successors, assigns, third party beneficiaries,
heirs, executors, adnﬂnistrafors, or any of them, anci all persons, entities or corporations
with whom any of the former have_beeh, are now, of méy be affiliated, arising out of or in
any way related or connected to the patient’s stay and the ca.re. prévided at th¢ Center”, as
being bound by the Arbitration Agreement does not make it so. It is no more than an ipse
elixir which Defendanté expect this Couﬁ to enﬂbrace. The law simply does not permit a
party to cut off 't.he rights of a noﬁ-signatory to an agreement who receives no beneﬁt
thereunder.

The wrongful death claims are separate claims apart from the Decedent’s claims.
-According to South Caroliﬁa’s Wrongful Deéth Act:

| “Whenever the. death of a person shall be caused by the
wrongful act, negligent or the fault of another and the
act, negligent or the fault is such as would, if death had

not ensued, had entitled party injured to maintain an
action and recover damages in respect thereof, the person
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who ‘would have been liable, ifideath had not ensued
shall be liable to an action for damages.”

South Carolina Code Annotated §15-51-10 (1977)
The wrongful death beneﬁc1ar1es are as follows:
“Every such action shall be for the benefit of the wife, or
- husband and child or children of the person whose death
shall have been so caused, and, if there be no such wife,
husband, child or children, then for the benefit of the
parent or parents, and if there be none, for the benefit of

the heirs or the person whose death shall have been so
caused.”

South Carolina Code Annotated §15-51-20 (Supp. 2001)

The general element of damages lrecoverable are pecuniary loss, mental shock and
suffering, wounded feelings, grief and sdrrow, loss of companionship, and deprivation of
the use and comfort of the Decedent, society, including the Ioss of his experience,
knowledge, and Judgment in managmg the affairs of himself and h1s beneﬁmanes Selfv.

Goodrlch 360 S.C. 349 351, 387SE2d 713, 7148. C (Ct. App 1989).

The Wrongful death claim is a separate claim from the claims a decedent might

bring on his own bé¢half under the survii/al staitute. In Bennett v. Spartanburg Railway Gas
and Electric Company, 97 S.C. 27, 81 SE. 189 (1914), the Supreme Court held that
\urongﬁﬂ death and survival actions are different claims for different injuries. The Court
stated “necessarily, therefdie, there musf be separdte verdicts and separate judgments, there

should be separate actions.” Id. at 31. See also Strickland v. Southern Ry Co., 111 S.C.

248, 97 S.E. 695 (1918) (Supreme Court Afﬁrmed Appeal from Circuit Court’s ruling
noting that surv1val claims are 1ndependent of wrongful death claims), Claussen v.

Brothers 148 S.C. 1, 145 S.E. 539 (1928) (discussing the dlfference between survival and

| wrongful death claims as being 1ndependent of each other).
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-The Pennsylvania Superior Court in Pisano v. Extended Homes. Inc., operating
under the fictitious name Belaire Health 84 Rehabilitation Center, 2013 PA Super 232, 77
A.3d 651, 662 (PA 2013) affirmed the trial court decision that the nursing home arbitration
agreement did not apply to the statutory beneﬁciaﬁes’ wrongful death claim. The Court
noted the wrongful death and survival actions are not derivative of each other but are
flowing from the same underlining tortious conduct. Like the South Carolina statute,
Pennsylvania’s wrongful death statute provides that the right of action exists only for the
benefit of the spouse, children, parents, or parents of the deceased. Id. at 656. The
Pennsylvania Court further held that since the wrongful death claim is independent of the
survival éction and because the wrongful death 'statute does not characterize the wrongful
death ciaini as that of a third-party beneficiary, that the trial court properly refused to
compel arbitration to the non-signatory wrongful death beneficiaries who were not parties
to the arbitration agreement.

Likewise, in Bybee v. - Abdulla, M.D..‘ 189. P:3d 40, 2008 UT 35 (Utah, 2008), the

Supreme Court of Utah held that an agreement to arbitrate that was signed by the decedent
cannot extend to the statutory beneficiaries of a wrongful death claim. The Utah Supreme

Court noted that certain defenses from the decedent’s personal injury action may be raised

against the heirs of a wrongful death action such as comparative negligence and statutes of

limitations as key common characteristics. However, as the Supreme Court of Utah noted,
both of these defenses go to the viability of the underlying personal injury action. The Court
further staté(i that “by contract, an agreement to bind heirs to arbitrate disputes does nbt
implicate the viability of underlying claims.” Id. at 47, citing Horwich v. Superior Court,

21 Cal. 4th 272, 87 Cal. Rptr. 2d 222, 980 P. 2d 927, 935 (1999). The Utah Supreme Court
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went on to note that “we have never intended to suggest, however, that because Decedent

is the master of his claim he may by contract expose his unwilling heirs to any imaginable

defense.” Bybee v. Abdulla, M.D. at 46. The Utah Supreme Court further held that the

defenses against the decedent’s claim which are less likely to be found enforceable against -

the heirs’ claims in a wrongful death action “are contract provisions that purport to affect
the rights of heirs that do not affect the existence of the decedent’s personal injury claim
during his lifetime. The arbitration agreement...falls squarely. within this category and is,

therefore, unenforceable against the heir.” Id. at 47.

" The Court of Appeals in Washington in Woodall v. Avalon Care Center-Federal
- Way, LLC, 155 Wn: App. 919, 231 P. 3d 1252 (Wash. ‘App. Div. 1 2010) held that
“arbitration is a matter of contract and a party cannot be required to submit to arbitration

any dispute which he [or she] has not agreed so to submit.” Id. quoting Satomi Owners

Association v. Satomi. LLC, 167 Wash. 2d 781, 225 P.3d 213 (2009). The Washington

Court of Appeals further noted that the wrongful death claims asserted in that case were
not on behalf of the estate just as South Carolina’s wrongful:death claims are not on behalf
of the estate. The Washington Court of Appeals further discussed the Supreme Court of

Ohio’s ruling in Peters v. Columbus Steel Casting Co., 115 Ohio St.3d 134, 8§73 N.E.2d

1258 (2007), wherein the Supreme Court of Ohio held that the wrongful death claim of a
_spouse who was Administrator of her husband’s estate was not subject to the Decedent’s
~arbitration agreement. The W‘ashingtoﬂ Court of Appeals in discussing Peters, stated “In
sum, the decedent’s agreement was an.agreement ‘to arbitrate his claims against the

company,” and thus the provision in the agreement binding the decedent’s heirs applied to

a survival action. But the decedent could not ‘restrict his beneficiaries to arbitration of their -
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wrongful death claims because he held no right to those claims.” Woodall v. Avalon Care

Center - Federal Way, LLC at 929. In the Washington Court of Appeals’ analysis, the Court

concluded that the wrongful death beneficiaries could not be bound to the arbitration
-agreement which they did not sign.

Therefore, éven if Daughter had aétual or apparent authority/agency to exccute the
Arbitration Agreement, the Arbitration Agreement did not include the wrongful death
statutory beneficiaries’ claims within the scope of the Arbitration Agreement, nor did
Decedent and/or Daughter have authority to bind the wrongful death statutory
beneficiaries’ claims to the Arbitration Agreement.. As aresult, the Arbitration Agreement
cannot reach the claims of the wrongful death statutory beneficiaries.

WHEREFORE, for the reasons stated herein, the Court denies Defendants’ Motion
to Dismiss and Motioﬁ td Compel‘Arbitration.

IT IS SO ORDERED.

The Honorable Michael G. Nettles
Presiding Judge

Greenville, South Carolina
Date:
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Greenville Common Pleas

Case Caption: Marlene Wilson , plaintiff, et al vs. NHC Healthcare/Mauldin LLC ,
~defendant, et al B

Case Number: 2018CP2300120

Type: Order/Othér

So Ordered

s/ Michael Nettles

Electronically signed on 2018-06-21 09:47:02 pagde 150f 15 -
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ' C.A. No: 2018-CP-23-05088

Estate of Mozana Clinkscales, by and through
the appointed Personal Representative Charlie
E. Clinkscales, Individually, and on behalf of
Statutory Beneficiaries, ORDER DENYING MOTION TO
- COMPEL ARBITRATION

Plaintiffs,
. )

Fundamental Clinical and Operational
Services, LLC; Fundamental Administrative
Services, LLC; and THI of South Carolina at
Magnolia Place at Greenville, LLC d/b/a
Magnolia Place-Greenville,

Defendants.

This matter came before the Court on December 18, 2018 for Defendant THI of South Carolina at
Magnolia Place at Greenville, LLC d/b/a Magnolia Plaée—GfeenVille’s Moﬁon to Dismiss and to
Compel Arbitration. Having listened to oral arguments froﬁ counsel and reviewed the'parties'
legal merﬁéranda, for the reésons more fully set forth below, the Court hereby denies the Motion

to Compel Arbitration as to "Survival Action" and the "Wrongful Death Action".

1. BACKGROﬁND

This matter arises out of two civil actions --- a Survival Action .and a Wrongful Death
action. Both actions involve allegétions of nursing home neglect and corporate negligence
resulting in the wréngﬁ.ﬂ death of Mozana Clinkscales ("Decedent"). Charlie Clinkscales was
Decedent's. son and serves as the personal representative of Decedent's estate. The claims are
brought against the nursing home facility THI of South Carolina at Magnolia Place at Greenville,
LLC (d/b/a Magnolia Place — Greenville), as well as Fundamental Clinical and Operational
SerVices; LLC (which Defendants assert provided “clinical services” to the facility), and
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Fundamental Administrative Services, LLC (which Defendants assert provi.ded “administrative
services” to the facility), these latter two entities being hereinafter referred to as the “Corporate
Defendants.”

Plaintiffs allege that while the Corporate Defendants did not provide direct care or services
to Decedent, they are indispensable parties and proper Defendants in this matter bevcause their
* control over the Facility directly affected the quality of care received by Decedent. Plaintiffs allege
the Corporate Defendants are related entities' of the nursing home and have a significant
relationship .in the operation and management of the nursing home, and derive signiﬁcéht
economic benefits from its revenue.> Agency law extends the right to enforce an arbitration award
against agents, sister corporations, subsidiaries, and parent‘/ownership entities of a contracting
" party “where the interests of such parties are direct1y<felated to, 1f not congruent with, those of a

-signatory.”

Plantiffs allege the Corporate Defendants should be included in the arbitration
proceedings if the Court compels arbitration because the Court finds the Corporate Defendants
were intended beneficiaries of the Arbitration Agreement as the allegations against them are based
on the same facts and are inherently inseparable from the claims made against the Facility.*
Decedent was admitted to Magnolia Place-Greenville (“Facility”’) on January 15, 2011

according to the original Admission Agreement. The Admission Agreement governed the type of

care Decedent would receive at the Facility and Decedent’s financial obligation to pay for those

! Related entity is an indﬁstry term that means the entities are have common ownership, management, and control.
A parent corpany has been forced to arbitrate under a theory of equitable estoppel even though the parent company
was not a party to the agreement when the subsidiary was a party to the agreement. Int'l Paper Co. v. Schwabedissen

Maschinen & Anlagen GMBH, 206 F.3d 411, 416 (4th Cir. 2000) quoting J.J. Ryan & Sons v. Rhone Poulenc Textile.
S.A., 863 F.2d 315, 320-21 (4th Cir. 1988)) (citing Sunkist Soft Drinks. Inc. v. Sunkist Growers. Inc., 10 F.3d 753,

757 (11th Cir. 1993). Pearson v. Hilton Head Hosp:, 400 S.C. 281, 733 S.E.2d 597 (Ct. App., 2012).

3 Pritzker v. Merrill Lynch. Pierce, Fenner & Smith. Inc., 7 F.3d 1110, 1112 (1993) (citing Isidor Paiwonsky
Associates, Inc. v. Sharp Properties, 998 F.2d 145, 155 (3d Cir. 1993)).

4 Int'l Paper Co. v. Schwabedissen Maschenen & Anlagen GMBH, 206 F.3d 411,417 (4th Cir. 2000); see also Pearson
v. Hilton Head Hospital, 400 S.C. 281, 733 S.E.2d 597 (Ct. App. 2012).
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services. On the Admission Agreement’s final page, labeled as “Page 12 of 12,” there was an

»5 provision indicating these 12 pages constituted “the entire agreement and

“Entire Agreement
understanding between the parties” concerning Decedent’s admission to the Facility. The date on
this document is January 15, 2011.

A contract called “Arbitration Agreement” was signed on August 30, 2013. This contract
was not part of the 12 pages comprising the Admiesion Agreement but was its own separate entity
(labeled “Page 1 of 1”) with its own signature blocks. The Arbitratien Agreement, purportedly a
contract between the Facility and Decedent, provides for alternative dispute resolution to any claim
a party may bring against another arising out of Decedent’s care at the Facility. Defendant has
admitted agreeing to arbitrate was not a prerequisite to admission at the Facility or a condition of
admission. The Arbitration Agreement was allegedly signed by Charlie Clinkscales on August 30,
2013—more than 30 monthe after the original Admission Agreement was signed.

II. BURDEN OF PROOF |
The party seekmg to force arbitration has the burden of establishing the existence of a valid
arbitration agreement 6 Of those courts that have decided this question, most have held the

proponent of the waiver bears the burden, reasoning that the jury trial right is fundamental, and

should not be waived absent clear evidence.” A party seeking judicial enforcement of a contract

5 “I/we hereby acknowledge that I/we have read this page and all preceding pages and acknowledge that this
Agreement represents the entire agreement and understanding between the parties and supersedes all previous
representations, understandings or agreements, oral or written, between the pames and may not be amended except
by written agreement of the parties.”

% See Aiken v. World Finance Corp. of 8.C., 373 S.C. 144, 149, 644 S.E.2d 705, 708 (2007); MBNA America Bank,
NL.A. v. Christianson, 377 S.C. 210, 659 S.E.2d 209 (Ct. App. 2008).

7See e.g., Leasing Serv. Corp. v. Crane, 804 F.2d 828, 833 (4" Cir. 1986) (“Where waiver is claimed under a contract
executed before litigation is contemplated, we agree with those courts that have held that thé party seeking
enforcement of the waiver must prove that consent was both voluntary and informed.”); Nat’l Equip. Rental Ltd. v.
Hendrix, 565 F.2d 255, 258 (2d Cir. 1977) (implying that party defending waiver bears burden of proof); Luis Acosta
Inc. v. Citibank. N.A., 920 F. Supp. 15, 18 (D.P.R. 1996) (rejecting a waiver, after concluding that “the burden of
proving the waiver of such a fundamental right properly rests upon the party seeking to enforce such a waiver”);
Phoenix Leasing Inc. v. Sure Broadcasting. Inc., 843 F. Supp. 1379, 1384 (D. Nev. 1994) (“An informal survey
indicates the majority of courts having considered this question followed the approach in Leasing Service [and placed
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bears the burden of persuasion.® Defendant carries the burden to prove a valid and enforceable
arbitration agreemeﬂt Was signed in a “knowing, voluntary and intentional” capacity. In
interpreting a jury trial waiver narrowly, some courts have also emphasized “the basic principle
that ambiguities in a contract are cdnstrued against the drafting party.”® When faced with a motion
to compel arbitration that is oppoéed based on Whether an agreement to arbitrate has been made
between the paﬂies, the couﬁ must givé to the opposing party the benefit of all reasonable doubts
and inferencés that may érisé.lo Pro-arbitration policy does nof validate a contract that lacks the
building blocks of a binding cont.ract.. Whether the parties agreed to arbitrate is a question of

substantive étate law.'! In Chassereau v. Global Sun Pools, Inc., 373 S.C. 168, 644 S.E.2d 718

(2007), the Supreme Court stated: “Although ywe are constfained to resolve all doubts in favor of
arbitration; .;chis is not ah abéolute truism intended to repiace careful judiciél analysis.”

The parties agree the FAA applies and that it represents pro-arbitration federal policy.
“Congress's purpose iﬁ énacﬁné the FAA was "to réverse the Iongstanding judicial hostility to
arbitréitioﬁ agreeﬁlents that had existed at Engﬁsh common law aﬁd had been adopted by American
courts, and fo place arbitration agreements upon the séﬁe footing as other contracts.”!? However,
thg policy only applies in instances where a vaiid arbitration agreement has been establishcd.‘ See
9U.S.C. § 4.‘ (“The court shali xﬁake an order directing the parﬁes to proce‘e.dv to arbitration” but
ohly “upén Beﬁg satisﬁed that -the making of the agréement. ..1s not in issue.”).. When the parties

dispute the existence of a valid arbitration agreement, the presumption in favor of arbitration

" burden of proof on proponent of waiver].”); Smyly v. Hyundai Motor Am., 762 F. Supp. 428, 429 (D. Mass. 1991)
(concluding that “since it is a waiver of a constitutional right,” proponent of waiver bears burden of showing agreement
was made knowingly and intentionally).

8 Hinson-Barr, Inc. v. Pinckard, 292 S.C. 267, 268, 356 S.E.2d 115, 116 (1986).

% Nat’l Acceptance Co., 381 F. Supp. at 271).

10 See Par-Knit Mills, Inc. v. Stockbridge Fabrics Co., Ltd., 636 F.2d 51, 54 (3d Cir. 1980).

! Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 644 S.E.2d 663, 668 (2007) ("General contract principles of -
state law apply in d court's evaluation of the enforceability of an arbitration clause.").

12 Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 24 (1991).
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disappears.!* The FAA requires state courts enforce arbitration agreements unless» the agreement
is otherwise revocable undér existing legal or equitable principles. 9 U.S.C. § 2. Moreover, while
it is true the U.S. Supreme Court has held that the FAA “leaves no place for the exercise of
discretion,” the Court also cited the FAA’s savings provision that denies enforcément of
agreements susceptiblé to the general contract defenses of fraud, duress, and unconscionability.'
- The FAA requires the Court to look to South Carolina law to decide the threshold questions of
contract formation.'® The judicial inquiry may include an examination of contractual defects such
as lack of mutual assent and want of consideration, as well as other grounds existing at law or
equity, including fraud, duress, and unconscionability.'® Therefore, arbitration agreements guided
by the FAA are subject to- the same defenses applicable to all other contracts.!” Arbitration
agreements may thus be invalidated by generally applicable contract defenses, such as vagueness,
indefiniteness, lack of coﬁsideration, fraud, dliress, or unconscionability. Id. A court should only
decide as a matter of law whether the parties-éntered into an agreement to arbitrate when there is
no genuine issue of .rﬁaterial,fact concerning the formation of ;che agreement.'® In determining
whether adequate conéideration exiéts in a contract or arbitration agreement under the FAA guided
by principles of contract law, we musf examine énd stay within the conﬁne.s of the four corners of

the instrument. '’

13 Dumais v. American Golf Corp., 299 F.3d 1216, 1220 (10th Cir. 2002).
14 Dean Witter Reynolds. Inc. v. Byrd, 470 U.S. 213, 218 (1985).
> Munoz v. Green Tree Fin. Corp., 343 S.C. 531, 542 S.E.2d 360, 364 (2001); Towles v. United Healthcare Corp.,
338 S.C. 29, 37, 524 S.E.2d 839, 844 (Ct. App. 1999) ("the court should apply 'ordinary state-law principles that
govern the formation of contracts.™). '
16 See Sydnor v. Conseco Fin. Servicing Corp., 252 F.3d.302, 205 (4th Cir. 2001).
17 Rent-A-Center, West. Inc,, 130 S. Ct at 2776; Simpson, 373 S.C at 14, 644 S.E.2d at 663 ("general contract
principles of state law apply in a court's evaluation of the enforceability of an arbitration clause."). .
'8 See Avedon Engineering, Inc. v. Seatex, 126 F.3d 1279, 1283 (10th Cir. 1997).
19 State Acc. Fund v. S.C. Second Injury Fund, 388 S.C. 67, 76, 693 S.E.2d 441, 445 (Ct. App. 2010) (quoting
McPherson v. J.E. Sirrine & Co., 206 S.C. 183, 204, 33 S.E.2d 501, 509 (1945)).
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-III. LEGAL REASONING

A. The Arbitration Agreement is not a valid and enforceable agreement because a lack of
consideration and mutuality exists under the circumstances.

The nécessary elements of a contract are an offer, acceptance, and valuable consideration.?

To Be légally enforceable, a contract must héve an offer, acceptance, consideration, and mutual
assent or meetiﬁg of. the minds on all rﬂateﬂal terms. 1t is well settled that to be valid and
” eﬁforceable, a contract must bé supported by valuable consideration._21 "ValuaBlé consideration to
sgppon a contfact may cénsist of some right, interest, proﬁt or benefit accruing to one party or
some forbearance, detriment,-loss or responsibility given, suffered or undertaken by the other."*?
Considefation is a promise to do something that a party has no legal obligation to do or to forbear
ffbm doing somethiné it has a legal right vto do'. A valid contract requires that both sides provide

consideration. The Arbitration Agreement is only enforceable if it contains bargained for

consideration and a mutuality of obligations between its parties. The Court finds these essential

contract formation requirements are not met here. Many of the arguments Defendant raises in

support of the Arbitration Agreement are misguided because they conflate the Arbitration

Agreement and the Admission Agreement which, for the reasons discussed above, are distinct

documents that do not merge.
The Arbitration Agreement was signed on August 30, 2013, but the Admission Agreement

was signed on January 15, 2011.2 Thus, the Admission Agreement and Arbitration Agreement

%0 Sauner v. Pub. Serv. Auth. of 8.C., 354 S.C. 397, 406, 581 S.E.2d 161, 166 (2003).

2 Benya v. Gamble, 282 S.C. 624, 628, 321 S.E.2d 57, 60 (Ct. App. 1984).

22 Plantation A.O.. LLC v, Gerald Builders of Conway, Inc., 386 S.C. 198, 206, 687 S.E.2d 714, 718 (Ct. App. 2009)
(quoting Prestwick Golf Club, Inc. v. Préstwick Ltd: P'ship., 331 S.C. 385, 389, 503 S.E.2d 184, 186
(Ct.App.1998)).

# No family member had Power of Attorney when Mozana was admitted on January 15, 2011.
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are separate contracts that do not merge.?* Our Supreme Court in Coleman refused to apply the
merger doctrine when language in the contracts “recognized the ‘separateness’ of the admission
and arbitration agreements.”?* Our Supreme Court went further in Thompson and Hodge applying
Coleman and providing further examples of factors demonstrating “separateness” and preventing
merger including the fact that the Arbitration Agreement was not necessary for admission and that
there was no bargain for exchange nor consideration to the Arbitration Agreement.*®

An admission contract with an “Entirety of Agreement” provision is separate “on its face”
from an arbitration contract especially where the provisioﬂ identifies the two contracts distinctly—
i.e. “this Admission Agreement or in the Arbitration Agreement.”?’ In fact, when the arbitration
and admission contracts have different pagination with different signature pages and the arbitration
contract has “Arbitration Agreem'ent” atop its first page, these factors further “indicate the parties’
intent for it to stand by itself as an independent contract.””® Separateness is further demonstrated
when the nursing home makes clear that agreeing to arbitrate is not required to gain admission to
the home.? |

The “Admission Agreement” in this case contains an “Entire Agreement” provision stating
that “this Agreement represents the entire agreement” related to admission to the Facility. Thus,
“Agreement” is a defined term in this contract and, as stated in the contract’s opening paragraph,
is limited to the “Admission Agreement,” not the separate Arbitration Agreement. Like in Hodge,

the separate contracts have separate signature pages and separate pagination—i.e. the Admission

% See Hodge v. UniHealth Post-Acute Care of Bamberg, LLC, 422 S.C. 544, 573-74, 813 S.E.2d 292, 308 (Ct. App.
2018) (cert. denied Aug. 21, 2018); Thompson v. Pruitt Corp., 416 S.C. 43, 55, 784 S.E.2d 679, 686 (Ct. App.
2016); Coleman v. Mariner Health Care, Inc., 407 S.C. 346, 352, 755 S.E.2d 450 (2014).

5407 S.C. at 355, 755 S.E.2d at 455.

%416 S.C. at 52, 784 S.E.2d at 684; 422 S.C. at 563, 813 S.E.2d at 302.

2 Coleman, 407 S.C. at 355, 755 S.E.2d at 455 (emphasis added).

28 Thompson, 416 S.C. at 53 n. 1,784 S.E.2d at 685 n. 1; Hodge, 422 S.C. at 562-63, 813 S.E.2d at 302.

¥ Thompson, 416 S.C. at 53, 784 S.E.2d at 685; Hodge, 422 S.C. at 562-63, 813 S.E.2d at 302.
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Agreement ends with “Page 12 of 12” while the Arbitration Agreement is “Page 1 of 1.” As in
Thompson, the arbitration agreement states its independence with its “Arbitration Agreement”

title. To the extent there are any ambiguities in this contract language, they must be resolved
against merger.*® The Facility was in sole control of the language chosen for these form contracts
of adhesion and it was their responsibility to make merger clear if they so desired. In sum, the

“ Facility cannot meet its burden to prove merger. The Admission Agreement and Arbitration
Agreement are distinct and should not be construed as a unit. Where a contract lacks valuable
consideration, the contract will be deemed unenforceable. No valuable consideration exists in this
case. ‘There was no consideration given fo% Charlie Clinkscales to sign the Arbitration Agreemént,
because Mozana Clinkscales had already been admitted and received care.

In its most elemental sense, the doctrine of mutuality of obligation means that unless both
parties to a contract are bound by its terms, neither is bound. Mutuality of obligation in bilateral
‘contracts is but another way of stating that consideration is essential. 25 Richard Lord, Williston
on Contracts § 67:42 at 332 (4th ed.2002)). Mutuality becomes a nonissue when consideration
has otherwise been conferred upon one of the parties. There exists a lack of mutuality that makes
the Arbitration Agreement unenforceable. The mutuality requirement is satisfied if each party
has given sufficient consideration for the other's promisé—sometiling of value. Valuable
consideration for a contract consists of some right, interest, profit or benefit accrﬁing to one party
df undertaken by the other. Where there is a mutual promise to arbitrate, there must be
édditional consideration. The mutual promise to arbitrate is illusory and of no benefit to
Decedent or Plaintiff. The agreement provides that claims primarily brought by patients, such

as those for medical malpractice, claims arising from the provision of services by defendant, and

3 Coleman, 407 S.C. at 355-56, 755 S.E.2d at 455; Thompson, 416 S.C. at 53, 784 S.E.2d at 685 (citing Coleman).
Page 8 of 13
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elder abuse claims are to be arbitrated. Defendants argue the Arbitration Agreement meets the
.mutuality requirement beceuse both sides are forced to arbitrate. However, while the Arbitration
Agreement purports to require arbitrat{en for any “dispute over care,” the reality is that this
obligation falls almost exclusively on the patient. It is virtually inconceivable that Defendants
would sue its patient regarding a dispute over care. Since admission is unavailable as a “direct
benefit” to support estoppel, Defendants would be required to point to some benefit Mrs.
Clinkscales received from the Arbitration Agreement alone. Any such attempt to find a benefit
would have been futile given the Court of Appeals’ unambiguous ruling in Thompson which
held that “any possible benefit emanating from the [arbitration agreement] alone is offset by the
[arbitration agreement’s] requirement that [resident] waive her right to access the courts and her
right to a jury trial.”*! The contract is also silent as to any consideration exchanged between the
parties. The Arbitration Agreement itself contains ineufﬁcient coesideration in the form of a
mutual exchange of promises to arbitrate. 'There is no direct benefit to nursing home residents
froma pre—admission arbitratioﬁ contract separate from the Admission Agreement. Admission
can be the “direct benefit” that forces Plaintiff to arbitrate only if admission and arbitration are

governed by the same contract.

In sum, Defendants have not met their burden to prove merger, consideration, or any
other benefit for the Arbitration Agreement. The Admission Agreement and Arbitration

Agreement are distinct and should not be construed as a single contract. If the jury waiver was

not a precondition to admission, then it fails for lack of consideration. The Court finds it would

31416 S.C. at 60, 784 S.E:2d at 688 (emphasis added).
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be inconsistent for Defendants to argue that agreeing to.arbitrate was not consideration for the
admission but, on the other, argue that the admission was valuable consideration to support
arbitration. For the proposed arbitratien contract to be enforceable as a non-pre-condition to
admission, it must be supported by some other valuable consideeation, which it is not. Having
alfeady signed the admission paperwerk therewes no additioﬁal consideration in agreeing to the
Arbitration Agreement. Neither party gained a right, interest, profit or benefit by agreeing to the
Arbitration Agreement. Plantation, 386 S.C. at 206, 687 S.E.2d at 718. Additionally, neither
barty suffered a forbearance, 'detriment, loss or responsibility given, suffered or undertaken by
:the'bther the party, when agreeing to the Arbitration Agreement. Id. Finally, viewing the
Arbitration Agreement*itself there is no @ention Qf coneideration. The court is required to make
its assessment by viewing only the four-comers of the Arbitration Agreement, and cannot go

beyond the confines of the Arbitration Agreement itself.

The Arbitration Agreement was not part of the Admission Agreement and thus, separate
consideration was required for the Arbitration Agreement to be valid. See Thompson v. THI of

N.M. at Casa Arena Blanca, LL.C, No. CIV 05-1331 JB/LCS, 2006 WL 4061187, at *12 (D.N.M.

Sept. 12, 2006); THI of N.M. at Vida Encantada, LL.C v. Archuleta, No. CIV 11-399 LH/ACT,

2013 WL 2387752 (D.N.M., 2013).

- Plaintiffs also rely upon the fact that the federal govefnment at the time prohibited a nursing
home from reCiuhing a current resident to sign an arbitration agreement as a condition of continued
' fesidency, relying en a policy set foﬁﬁ by the Center for Medicaid and State Operations ("CMS")
on January 9, 200.3. The nlemerandum states: "A cﬁrrent resident is not obligated to sign a new
" admission agfeemerﬁ that contains binding arbitfatiori. .Federal regulations, at 42 C.FR. §

483. 12(a)(2) limit the circumstances under which a facility may discharge or transfer a resident."”
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The Court is further persuaded by Plaintiff’s argument that to construe admission as valid
consideration to support the Arbitration Agreement would be inconsistent with federal law. The
parties agree Decedent was a Medicare and Medicaid beneficiary while residing at Defendants’
facility and that the facility was billing and accepting payment from Medicare and Medicaid for
Decedent’s care. Federal regulations require Medicare and Medicaid certified facilities to accept
Medicare/Medicaid reimbursement rates as payment in full and expressly forbid acceptance of
additional consideration for nursing home services. See 42 C.F.R. § 489.30; 42 C.F.R. § 447.15.
Such facilities must “not charge, solicit, accept, or receive, in addition to any amount otherwise
required to be paid under the state plan...any other consideration as a precondition of admitting
(or expediting the admission of) the individual to the facility or as a requirement for the
individual’s continued stay at the facility.” 42 U.S.C. § ,1396r(§)(5)(A)(iii).

It is undisputed that this Federal Medicare and State Medicaid law applies to the
Defendants’ nursing home in this case. The fact is if a facility were to charge an additional five
dollar fee to Medicaid beneficiaries as a conditién .for any reason, this would be sﬁctly prohibited.

Therefore, a facility should not be able to demand a waiver of a constitutional right as the price of

admission. See Berkebile v. Quten, 311 S.C. 50, 53 n.-2, 426 S.E.2d 760, 762 n. 2 (1993) (noting
general rule that courts will not enforce a contract which is “violative of public policy, statutory
law, or provisions of the Constitutibn”).

B. The Arbitration Agreemeht does not govern the wrongful death claim

The Court further finds the Arbitration Agreement should not include the wrongful death
cause of action because no one with legal authority could enter an agreement that waives the nght
to a jury trial on behalf of Decedent’s statutory beneficiaries. Only the court-appointed personal

representative can waive the beneficiaries’ rights.
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A wrongful death claim is separate from a Decedent’s personél injury/survival claim and
an individual’s wrongful death beneficiaries are defined by statute. S.C. Code Ann. § 15-51-20
(1977). South Carolina law provides that a wrongﬁﬂ death claim exists for the statutory
beneficiaries, and that such claims are distinct and separate claims from those that are broﬁght
under the survival statute.>* It appears the question of whether a wrongful death action is subject
to mandatory arbitration pursuant to the terms of a contract is one of first impression in South
Carolina, and there is a split in authority in other jurisdictions. This Court finds bersuasive the
reasoning of those jurisdictions that have held that an arbitration agreement executed by a decedent
cannot bind the decedent's statutory beneficiaries who were not parties to the agreement. >

For example, in Ping v. Beverly Enterprises, the Supreme Court of Kentucky held:

[W]e are not persuaded that a non-signatory who receives no substantive benefit under a
contract may be bound to the contract's procedural provisions, including arbitration
clauses, merely by being referred to in the contract. It is one thing to say that a third party
for whose substantive benefit a contract is made may not enforce his or her rights under
the contract without also abiding by the contract's other terms. That is the general third-
party beneficiary rule discussed above. It may even be that tort claims by such a directly
benefitting third party are appropriately subjected to the contract's arbitration provisions,
at least where the tort and the contract are significantly intertwined. It is something else
entirely, however, to say that incidental beneficiaries of a contract-individuals or entities
with no substantive rights under the contract and no direct benefits-may have their tort
claims against the parties swept up into the contract's arbitration provisions merely by being
mentioned in the contract as potential claimants.

376 S.W.3d 581, 599-600 (Ky. 2012).
In line with these principles, the Court finds the Arbitration Agreement neither covers the

wrongful death statutory beneficiaries’ claims within the scope of the agreement nor was the

% See Bennett v. Spartanburg Railway Gas and Electric Company, 97 S.C. 27, 81 S.E. 189 (1914).
¥ See e.g., Woodall v. Avalon Core Ctr.-Fed. Way, LLC, 231 P.3d 1252, 1258 (Wash. App. Div. 1 2010) (refusing to
compel arbitration of wrongful claim because wrongful death claim never belonged to decedent); Lawrence v. Beverly

 Manor, 273 S.W.3d 525, 528-29 (Mo. 2009) (en banc) Peters v. Columbus Stee] Castings Co., 873 N.E.2d 1258,
1262 (Ohio 2007) (concluding decedent “could not restrict his beneficiaries to arbitration- of their wrongful death
claims, because he held no right to those claims”); Bybee v. Abdulla, 189 P.3d 40, 43 (Utah 2003) (“a decedent does
not have the power to contract away the wrongful death action of his heirs™).
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Arbitration Agreement signed by an individual who had authority to bind the statutory
beneficiaries. Further confirming the separateness of each statutory beneficiary’s claim from that
of the survival action, South Carolina’s federal district court has analyzed this issue in the damages
context.>* Boyle concluded wrongful death beneficiaries’ claims were separate and distinct claims
for purposes of stacking damage caps and for purposes of being individual claiinants. This analysis
supports the contention that the wrongful death claimants have separate and distinct claims from

that of the survival action.
CONCLUSION
For the foregoing reasons, Defendants’ Motion to Dismiss and Compel Arbitration, or
Alternatively, to Compel Arbitration and Stay Proceedings, is DENIED.

AND IT IS SO ORDERED.

Signature to Follow

34 Boyle v. U.S., 944 F.Supp.2d 577 (D.S.C. 2012).
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Greenville Common Pleas

Case Céption: Mozana Clinkscales , pléintiff, etalvs. Fundamental Clinical And
: Operational Services LLC. , defendant, et al

Case Number: 2018CP2305088

Type: 4 Order/Other

So Ordered

s/ Robin B. Stilwell 2158

" Electronically signed on 2019-02-05 12:24:58  page 14 of 14
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PH/P-000587

Rev: 5/67 4.01

ADVANCE DIRECTIVES CHECKLIST
Healthcare Center: PruittHealth - North Auzusta

Patient/Resident Name:  WILLIE J GRAY

Please read the following (3) statements and initial each: (If the patient/resident is unable to compre.hend the
information, the person admitting the patient/resident will initial and receive the information.)

1. Ihavebeen given wriiten materials on my rights to accept or refuse medical and surgical treatments
and my rights to formulate advance directives. ﬂ Initials [

2. Iunderstand that I am not required to have an advance directive in order to receive medical g .
treatment at this healthcare center. T il

3. T understand that the terms of any advance directive that I have executed will be followed by th L
staff and physicians of this healthcare center to the extent permitted by law. % PR nitials

—

Faa

Please check one of the following statements: %fw&é M e, @

- 1 have executed an advance directive and will provide a copy to the healthcare center. I
understand that the staff and physicidns of this healthcare center will not be able to follow
the terms of my advance directive until I provide a copy of it to the staff.

I have not executed an advance dn'ecuve and do not wish to discuss advance directives
further at this time.

w1 have not executed an advance directive but would liké to obtain additiopal information
about advance directives. Information was provided. : Initials

— - Patient/resident is unable to comprehend what advance directives are, but this was
explained to the family as part of our community education effort. .

PATIENT/RESIDENT/REPRESENTATIVE:

1000020IN6L0Z#2SVO - SYId NOWWOD - NIMIV - Nd SG:¥ 10 JeN 6102 - G314 ATIVOINOHLOITA

WILLIE ] GRAY
Print Patient/Resident’s Name Representative’s Name
Patient/Resident’s Signature ) Healtheare Center Representative’s Signature
TAMARA GRAY : PruittHealth - North Aupusta
Print Patient/Resident Representative’y Name Legal Name of Healthcare Center

<2 4 22/

7 ; A .
Pa’ﬁent/Rcsident Representative's Signature

"PLAINTIFES

f

The following advance directives or DNR orders have been executed and are complete:
¢ JLiving Will; [ ] DPAHC; [ | DNR Order; [ ]Organ Donation; [ ] Bedy Donation

Admission Packet-South Carolina Healthcars Centers Page [ of 1
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State of South Carolina
ADMISSION PACKET

Issued: May, 2007

Revised:

Section 1:

Tabie of Contents / Checklié_t

ADMISSIONS

A.  Admission Data

A0l Aclmowledgment of Receipt of Partnership in Caring
Packet

A02 Patient/Resident Admission Data Collection (F ace Sheet)

A.03 Admission Agreement

A.04 Readmission Agreement

B.  Privacy Pramces

B.01 Privacy Act Statement - Healthcare Records

B.02 Acknowledgment of Receipt of Notice of Privacy
Practices for Protected Health Information

C. Payer Information;

C,01 Medicare and Medicaid Information Form

C.02 Continuum of Care Intégration Patient/Resident
Provider Choice Letter

C.03 Extended Signature Authorization (as applicable)

C.04 CMS Medicare DMEPOS Supplier Standards

C.05 Pharroacy Agreement (as applicable)

C.06 Medicare Coverage Determination

C.07 Bed Holds

D. Arbitration:
D.01 Asbitration Checklist
-D.02 _ArbitmﬁonAgreement

E. Patient/Resident Information:
E.01 Acknowledgment of Receipt of Patient/Resident Federal

& State Rights
"E.02 Freedom of Choice Statement
E.03 Acknowledgment of Transfer/Lift Program

Admission Packet-South Carolina Healthcare Centers
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State of South Carolina
ADMISSION PACKET

Issued:  May, 2007

Revised:

‘ Section 2:

Section 3:

Section 4: .

Table of Contents / Checklist

FINANCYAL

201 Patient/Resident Information and Financial Profile

2.02 Patient/Resident Trust Fund Authorization Agreement

2.03 Charges for Items & Services Not Covered in ‘
Basic Daily Rate

2.04 Direct Deposit Siga-Up Form .

205 Social Security Change of Address Form

2.06 Medicare Sécondary Payer Questionnaire ,

207 Medicare Denial Form - Determination on Admiission
(Form A)

. NURSING

301 Annual Influenza (Flu) Vaceine Consent/Refusal
3.02 Influenza Vaccine Information Sheet
3.03 Pneumoccoccal Vaccine Consent/Refusal
3.04 Ppeumococcal Vaccine Information Sheet
305 Patient/Resident or Authorized Person
- Acknowledgment of Restraint Reduction Program

SOCIAL SERVICES

4.01 Advance Directives Checklist
4.02 Advance Directives Information

" '403 Living Will Document . - .

(“Declaration of a Desire for a Natural Death™)

4.04 Power of Attorney Document

405 Authorization of Do Not Resuscitate Order

: With Decision Making Capacity

4.06 Authorization of Do Not Resusitate Ordex
Without Decision Making Capacity

Admission Packet-South Caroling Healthcare Centers
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PH/P-000604 -

New: 5/07 ' . ‘ ’ © o 1A01

ACKNOWLEDGMENT OF RECEIPT
OF PARTNERSHIP IN CARING PACICET

Patient/Resident: WILLIE J GRAY

1 acknowledge receipt of the Partnership in Caring Packet provided to me either prior to or upon
" admission. I understand that if I have any questions regarding its content, especially as it relates
to me or the above mamed patient/resident, I may bring those questions to staff members or the
attending physicisn. I understand that the information confained in the packet is for general
educational purposes and should not be taken as medical advice or replace the advice or
recommendations of a medical professional. [ understand that nothing contained in this packet is
intenided to guarautee satisfaction or particular results.

PATIENT/RESIDENT/REPRESENTATIVE:

WILLIE ] GRAY ‘ MCHELE{CH/

Print Patient/Resident’s Name : Pﬁnf‘ﬁ/eal'/hcarc Center Representative's Name
: . VY Vo2
Patient/Resident’s Signature ' Healthcare Center Representative’s Signature
. TAMARAGRAY _ ' ' PruittHealth - Nocth Ausmista
Print Patient/Resident Represcutative’s Name ) Legal Name of Healthcare Center
Patient/Resident Represedtative's S{gnature Date

Aduission Packet-South Carolina Healthcare Centers Page 1 of 1
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PH/PG00B05

UHS#2PRUITT | | ez

A TION

Commztﬁ:’n’ to Cartn_g
PAT]ENT/RESIDENT ADSION DATA COLLECTION
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Daytiroe Phane | 42,0 i“bt/ 4323 [ BveuingPhone | G/3 4G ¢ 3P37 .- HgH- 4457
Contact 2 ) L o ,\5 Ne WooHes Wal Keyr Friem d_
| Address - ]
% . ,
DaytmeFhone | Zpg, 5/3 _PLS3 [EvemingPhone | ZOL #3& LOEZ
Contact 3 qu&. cla beO/< ‘ .. .
== .v SRR
Daytme Phone ?D‘f' Yzt Pr2ag Evening Phone. ] 7ot 7855 < 25
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O RATION

Commmitted to Caring
Patient/Resident Name:
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T e e e e B
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Onset Date ICD 9 QOmnset Date
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PH/P-000607

Rev: 5/07 S 1403
State of South Carolina '
ADMISSION AGREEMENT
ADMISSION AGREEMENT is made and entered into this 22nd day of _ September , year
2017 , by and between PruittHealth - North Augusta (Healthcare  Center),
WILLIE J GRAY - (Patient/Resident)

and certain other undersigned parties.

L Definitions:

A. A Legal Representative is any person, such as a legal guardian or person holding
power of attomey, with legal authority to act on behalf of an incompetent or .
incapacitated Patient/Resident.  The Patient/Resident’s Legal Representative may
execute this Agreement on the Patient/Resident’s behalf. The Legal
Representative is not required to personally guaranice payment of any Healthcare
Center charges. as a condition of the Patient/Resident’s admission, expedited
admission, or continued stay in the Healthcare Center. However, if the Legal
Representative bas access to the Patient/Resident’s income or resources available
to pay for the Healthcare Center’s care, the Legal Representative agrees, by
signing this Agreement, to pay the Patient/Resident’s financial obligations out of
the Patient/Resident’s funds. The Legal Representative shall incur no personal
financial respomsibility except to the extent that such representative had access to
resources that would have been available to pay for care provided by the
Healtheare Center.

B. A Responsible Party is a family member or other person interested in the
Patient/Resident’s welfire who undertakes certain responsibilities in connection
with the Patient/Resident’s stay at the Healthcare Center. If the Patient/Resident
has a Legal Representative, that person should generally serve as the Responsible
Party. The Responsible Party is not required to personally guarantee payment of
_any Healthcare Center charges as a condition of the Patient/Resident’s adrmission,
expedited admission, or continued stay in the Healthcare Center. However, if the
Responsible Party has access to the Patient/Resident’s income or resources
available to pay for the Healthcire Center’s care, the Responsible Party agrees, by
signing this Agreement, to pay the Patient/Resident’s financial obligations out of
the Patient/Resident’s funds. : :

I The Healthcare Center agrees:

A. To provide basic roora and board, general nursing care, social services, dietary
services, minor medical supplies, bedding, linen, laundry services and activities.

B. To assist, provide or obtain the services of providers of medical goods and
services as required by law. The providers selected by the Patient/Resident shall
be required to comply with the Healthcare Center's policies and procedures and
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1A.03

State of South Carolina
ADMISSION AGREEMENT

all federal and state laws and regulations. The Healthcare Center is not obligated
to provide medicine, treatment, special diets, or equipment without specific
orders or direcions from a physician. The Patient/Resident is responsible for all
associated costs. '

To arrange, at the Patient/Resident's expense, if applicable, for transfer of the
Patient/Resident to the bospital of the Patient/Resident's choice, whemever such a

transfer is' ordered by the attending physician, and to aftemnpt to notify the persons
designated on the application for admission of such transfer. - Unavailability of
designated person shall not be considered a material breach of this Agreement by

Healthcare Center.

At the Patient/Resident's request, to hold, safeguard and manage personal funds
for the Patient/Resident at no additional chargé to the Patient/Resident, subject to
the Healthcare Center policy on the MANAGEMENT OF PERSONAL FUNDS
as outlined in the Guest Services Guide, and as from time to time amended. After
reviewing the policy, the form entitled PATIENT/RESIDENT TRUST FUND
AUTHORIZATION AGREEMENT must be completed by the Patient/Resident
or the Legal Representative. On this form, the Patient/Resident or the Legal

. Representative may authorize the Healthcare Center to manage the

Patiept/Resident’s persopal funds.

J11 8 The Patienf/Résident. and/or _undersigned parties; not to include the Healthcare

Center. agree:

A

\a Packet-South Carolina Healthcare Centers

To select am attending physician who will visit the Patient/Resident regularly
accordmg to the Healthcare Center's policies and procedurss and state and federal
law and regulations and as dictated by the Patient/Resident's needs.  The
Patient/Resident, ' and/or undersigned parties, not to include the Healthcare
Center, shall also designate an altemate physman If the Patient/Resident's
attending physician is- . not available, the Healthcare Center will call the

designated alternate physician.

The Patient/Resident acknowledges that the Healthcare Center has not engaged
its Medical Director for the purpose of providing ditect care services to Patients/
Residents of the Healthcare Center.  Should the Patient/Resident choose the
Medical Director to serveé as the Patient/Resident’s attending physician, the
Patient/Resident does se as an exercise of the Patient/Resident’s right to choose

his or her attending physician.
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1A.03

State of South Carolina
ADMISSION AGREEMENT

. THE FOLLOWING INDICATES PATIENT/RESIDENT’S CHOICES:

1. Attending physictan: Henry Iedal
2. Alternaie attending physician:

To select a pharmacy or pharmacist for those pharmacentical supplies and
services nat provided by the Healthcare Center as part of the basic rate. The
pharmacy or pharmacist must cooform to the medication packaging and delivery
systems or procedures utilized by the Healthcare Center.

THE FOLLOWING INDICATES PATIENT/RESIDENT’S CHOICE:

Pharmacy:

To provide the Healthcare Center with a copy of agy existing written document,
such as a Living Will or Durable Power of Aftomey for Heelth Care, indicating
the . Patient/Resident's choices in connection with the frsatment or terminal illness
and/or the withholding or withdrawal of life-sustaining medical treatment. The
Healthcare Center does not require that the Patient/Resident execute or produce
such a document as a condition of admission. The Patient/Resident, and/or

_undersigned . parties,” mot to include the Healthcare Center, acknowledges receipt

of the Healthcare Center’s written information in the Guest Services. Guide on
ADVANCE DIRECTIVES AND DNR ORDERS. After reviewing the
information, the form entiled ADVANCE DIRECTIVE CHBECKLIST must be
completed by the Patient/Resident or the Legal Representative.

.To ahide by all rules, regulations and policies and procedures, as are, from time
- 4o time, established and amended by the THealthcare Center. The

Patient/Resident, and/or undersigned parties, pot to include the . Healthcare
Center, acknowledges receipt of the rules and responsibilities goveming the
conduct of the Patient/Resident and his or her visitors while in the Healthcare
Center. These rules and responsibilities are listed in the Guest Services Guide on
the page entitled PATIENT/RESIDENT & FAMILY RESPONSIBILITIES.
Amendments to the rules and responsibilities shall be effective upon thirty (30)
days notice to the Patient/Resident and/or undersigned parties.

N

The following provisions are applicable to _private _pav Patients/Residents _only
inclading  Patients/Résidents who _are admitted to the Healthcare Center 2§ a

different paver source but who subsequently become private pay:

The Patient/Resident, and/or undersigned parties, not to include the Healthcare
Center, acknowledges receipt of the ITEMS AND SERVICES COVERED/NCT
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COVERED listed in the Giwest Services Guide and a separate sohedule entitled
CHARGES FOR ITEMS AND SERVICES NOT COVERED IN THE
BASIC DAILY RATE. )

B. The Patient/Resident shall ﬁay or ensure that payment is made for all charges
accruing under this Agreement, including the basic monthly rate, when due.

C."  The basic monthly rate is cumently $7825.00 . The first payment shall

‘ 'be in the aggregate amount of the monthly rate prorated on a daily basis for each
day starting with the day of Patient/Resident's admission to the end of the month.
The monthly rate shall be prorated to a daily basis using 31 days. Thereafter,
payments shall be due by the 10th day of each month. Rates are subject to change
at the discretion of the Healthcare Center upon giving notice to the Patient/
Resident or the appropriate representative as required by law.

D. . Payment for charges for items and services provided by the Healtbcare Center but
not included in the basic monthly rate are due within ten {10) days of billing.

E. The Healthcare Center retains the umilateral right to change the basic monthly rate
and_ the charges for other items provided by the Healthcare Center. Such changes
shiall be effective no soomer than thirty (30) deys after the Patieot/Resident is
given written notice of the change.

F. If payment for any charge accruing under this Agreement is pot made within 15
days of the due date, the Healthcare Center reserves the right to charge interest on

_the past due amounts at a rate of 1.5% each moonth until such time as the balance

is paid in full. NOTE: A failure to make full payment within 15 days of the due

date may be treated by the Healthcare Center as grounds for termination of the
‘Agreement and discharge of the: Patient/Resident in accordance with state and
federal laws. The Patient/Resident agrees to pay the reasonable expenses of
collection, inchiding costs, disbursements and attomey fees in an amount not fo

exceed 15% of the outstanding amount due, including interest.

G.  Settlement of all accounts with the Healthcare- Center shall be miade in full by the
Patient/Resident at the time of discharge. Within thirty (30) days after discharge,
the Healthcare Center shall refund to the Patient/Resident unused portion of the

. .monthly rate prorated on.a daily basis (using 31 days) after deduction of all
applicable charges.

H The Patient/Resident, and/or undersigned parties, not to include the Bealthcare
Center, shall apply promptly for eligibility and benefits under the Medicaid
program as soon as it appears the Patient/Resident may meet that program's
eligibility requirement. Furtber, if the Patient/Resident fails to apply premptly,
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State of Seuth Carolina
ADMISSION AGREEMENT

the Healthcare Center, in its sole discretion, is aunthorized, but not obligated, to
prepare all necessary forms and documents and submit such forms and documents
to the appropriate state agencies for -a determination of the Patient/Resident's
eligibility for Medicaid bepefits. The Patient/Resident, and/er undersigned
parﬁe\s, not to imclude the Healthcare Center, shall certify that the information
given to enable the Healthcare Center to assist the Patient/Resident to apply for
Medicaid benefits is correct.

Agreement to Follow Through With Medicaid Application:

The Patient/Resident/Legal Representative acknowledges that he/she has been
informed by the Admissions Coordinator of the Healthcare Center that upon
admission of a Patient/Resident, it will become mnecessary to go to the Department
of Health and Human Services in order to obtain pursing home vendor payment
to the nursing home, :

It is also understood by the Patient/Resident and/or undersigned parties, not te
include the Healthcare Center, that even though the Patient/Resident may already
be teceiving SSI, the Patient/Resident must once agein apply for oursing home
vendor payment through the Department of Health and Human Services.

The Patient/Resident and/or undersigned parties, mot to inctude the Healthcare
Center, agrees to call the mumber provided to them by the Admissions Office' to
set up an appointment with a Social Worker at the Department of Health and
Human Services to obtain an Application for Medical Assistance from the
Department of Health and Human Services.

The Patient/Resident and/or undersigned parties, not to include the Healthcare
Center, shall obtain information from the Social Worker, Business Office or
Admissions Director on how to conveit the Medicaid to Healthcare Center

approved.

Although the Patient/Resident may have a Medicaid number and be drawing SSI,
the Patient/Resident and/or undersigned parties, not to include the Healthcare
Center, esrees fo obiain this Application for Medical Assistance, complete it with
appropriate and accurate data, and return it to the Department of Health and
Human Services prior to the date of their appointment.

If the Department of Health and Human Services® follow-up is not completed, the
Patient/Resident will not be allocated vepdor payment and will be considered to
be a private pay Patient/Resident under this Agreement. The Healthcare Center
reserves the right to collect pre-payments oOf deposits from individuals whose

Medicaid aligibility is ppnding.
- Page5of12
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The following _provisions are applicable to Moedicaid Patients/Residents, including
Patients/Residents who are admitted to the Healthcare Center as another payer source, but
who subsequently become eligible, for Medicaid benefits:

A

The Patient/Resident, and/or undersigned parties, not to include the Healthcare '
Center, acknowledges receipt of the ITEMS AND SERVICES COVERED/NOT
COVERED in the Guest Services Guide and a separate schednle entitled
CHARGES FOR ITEMS AND SERVICES NOT COVERED IN THE
BASIC DAILY RATE.

The Healthcare Center's per diem rate for Medicaid Patients/Residents is
determined by the South Carolina Department of Medical Assistance according to
a reimbursement formula.  The Department of Health and Human Services
(DHHS) will determine what portion of that rate must be paid by the
Patient/Resident, based on the Patient/Residents monthly income less any
allowable deductions. The Patient/Resident’s portion, as determined by DHHS,
shall be billed in advance by the Healthcare Center and shall be due on the 10th
day of each month. )

Payment for items and services provided by the Healthcare Center but not paid for

by Medicaid shall be due within ten days of billing. If payment for any charge

accruing under this Agreement is not made within 15 days of the due date, the
Healthcare Center reserves the right to charge interest on the past doe amounts at
a rate of 1.5% each month until such time as the balance is paid in full. NOTE:
A failure to make full payment within 15 days of the due date may be treated by
the Healthcare Center as grounds for termination of this Agreement and discharge
of the Patient/Resident. The Patient/Resident agrees to pay the reasonable
expenses of collection, including costs, disbursements and attorney fees in an
amount not to exceed 15% of the outstanding due, inchuding interest.

If the Patient/Resident wishes to be transferred from a semi-private oom to a
private 1oom, the additional cost of the private room will be applied to the
Patient/Resident’s Hability.

The healthcare center will assist the Patient/Resident in billing any applicable
insurance claims.  However, the Patient/Resident is ultimately responsible for
charges if insurance payment i5 not imade within a reasonablé amount of time and
the Patient/Resident is not Medicaid approved.

Settlement of all accousrts for items and services provided but not paid by
Medicaid or any other third-party payer with the Healthcare Center shall be made
in full at the time of the Patient/Resident's discharge.
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The following provisions are spplicable to Medicare Patients/Residents, including
Patients/Residents who are admitted to the Healthcare Center as another payer source,
but who subsequently become eligible for Medicare benefits:

A The Patient/Resident, and/or undersigned parties, not to include the Healthcare
Center, acknowledges receipt of the ITEMS AND SERVICES COVERED/NOT
COVERED listed in the Guest Services Guide and 2 separate schedule entitled
CHARGES FOR ITEMS AND SERVICES NOT COVERED IN THE
BASIC DAILY RATE, received upon admission. The Patient/Resident, and/or
undersigned parties, not to include the Healthcare Center, agrees to pay, out of the
Patient/Resident’s funds, as charged for non-covered items or services recefved
by the Patient/Resident.

B. Medicare Part A inclndes a benefit period of up to onme bundred (100) days per
spell of illness in & skilled mursing Healthcare Center (SNF) as long as the
Patient/Resident meets the criteria for skilled Jevel according to Medicare
guidelines. Part A pays one humdred percent (100%) of the first twenty (20) days
of skilled care. The Patient/Resident (beneficiary) is liable for partial payment
(co-insurance) for the remaining cighty (80) days of skilled care provided under
Medicare. Under certain conditions, Medicaid or insurance will pay the
co-insurance days of eligible individuals. The Patient/Resident is responsible for
payment to the Healthcare Center of all co-insurance days uanless the Resident/

. Patient is eligible for Medicaid or private insurance coverage applies. '

C. . If the Patient/Resident's claim for Medicare -payment is denied by the Medicare

Admission Packet-South Carolina Healthcare Centers

. intermediary, the Patient/Resident has the right to appeal this decision directly to
the intermediary. The Patient/Resident will be responsible for payment of all
services provided from the date of notification of denial was received If the
Patient/Resident is eligible for coverage from another source (Medicaid, VA) for
continued nursing home care, the Healthcare Center will bill the appropriate
party. If the Patient/Resident is not eligible for assisted payment, then the
Patient/Resident will comvert to. private pay status and be responsible to pay
private pay rates. S

If the Patient/Resident's appeal for Medicare payment is denied, the Patient/Resident will
be responsible for payment of all services provided during the Medicare benefit period.
Failwe to make payment within fifeen (15) days from the date of the Final
Determination Letter from Medicare may be treated by the Healthcare Center as grounds
for termination of this Agreement and discharpe of the Patient/Resident.
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VII. General Agreements:

A

Admission Packet-South Carolina Healtheare Centers

The Patient/Resident, and/or undersigned parties, not to include the Healthcare
Center, comsent fo the administraion of such care, treatment, services, and
medical or nursing procedures as the Patient/Resident, the Healthcare Center, and

the Patient/Resident's attending physician deem appropriate:

When applicable, the Patient/Resident,. and/or undersigned parties, not to include

the Healthcare Center, agrees to pay according to the bed hold regulations as

. described in the Payer Information Section received upon admission.

The Patieat/Resident, and/or the wundersigned parties, not to include the
Healthcare Center acknowledge and agree that all responsibility of the Healthcare
Center to the Patient/Resident shall terminate in the event the Patient/Resident
knowingly leaves the Healthcare Center against the medical advice of the
Patient/Resident's atiending  physician aod/or without the approval of the
Healthcare Center, but with or without the knowledge of the Hezlthcare Center.

The Patient/Resident, and/or the undersigned parties, mot to include the
Healthcare Center acknowledge and agree that the Healthcare Center is not
responsible for the health, safety or welfare of any Patient/Resident who is away
from the Healthcare Center under the care of any person mot directly employed by

the Healthcare Center.

" The Healthcare Center will provide a location at which the Patient/Resident may

store documents, jewelry, or other valuables for safekeeping.  The Resident/

Patient will have reasonable access to such property on weekdays during nommal

business hours. Special arrangemecnts may be made ‘for access to valuables on
weekends or at any other time. The liability of the Healthcare Center for any loss,
destruction, or theft of property which is deposited with the Healthcare Center for
safekeeping (including liability for negligence for the safckeeping of such
_property) ‘shall be and is hereby limited to the amoumt of on¢ hundred dollars
(8100.00) unless a written receipt for a greater amount has been obtained from
the Healthcare Center by the Patient/Resident. The Healthcare Center shall bave
no liability for the loss, destruction, or theft (including theft by partners of the
Healthcare Center) of documents, jewelry, money, or other valuables not
deposiied with the Healthcare Center for safekeeping. The Patient/Resident
bereby agrees to indemnify and hold the Healthcare Center harmless from any
and all claims regarding such loss, destruction, or theft.

~ The  Healthcare Center may terminate this Agreement and transfer or discharge
‘the Patient/Resident in accordance with applicable state and federal laws and
regulations. The Healthcare Center shall give the Patient/Resident, znd/or
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undersigned paties, not to include the Healthcire Center, notice of any reason for
transfer or discharge as required by law. Custody of the Patient/Resident shall be
assumed by the legal representative or othex responsible party upon discharge.

If any terms or conditiops of this Agreement are invalid or unenforcesble by
reason of any rule of law, federal or state statute; or regulation, this Agreement
shall be deemed amended to comply with the relevant law, statute, or regulation
and shall remain in full force and effect. '

If any term, covenant, condition or provision of this Agreement should ever be
held to be invalid or unenforceable, the remainder of this Agreement, at the
option of Healthcare Center, shall not be thereby affected, and each remaining
term, covenant, condition and provision shall be and remain wvalid and
enforceable to the fullest extent permnitted by law.

This Agreement shall be copstrued, governed and enforced under the laws of the
State of South Carolina. This Agreement together with all exhibits is the
exclusive statement of the terms and conditions between the parties with respect
to the matters set forth herein, and supersedes all prior agreements, negotiations,
representations, tender documents, and proposals, written and oral with respect to
the subject matter hereof.  Variance fom, or additions to, the terms and
conditions of this Agreement in any- written npotification from Patient/Resident

shall be of no effect.

This Agreement shall not be modified or amended in any respect by

Paticot/Resident except by written agreement executed by Healthcare Center and
Patient/Resident in the same manner as this Agreement is executed. These
provisions are subject to federal and state law and may be changed periodically to

-comply with these laws. This Agreement may be modified or amended by

Healthcare Center if Healtticare Center sends a npotice of the amendment to
Patient/Resident thirty (30) days. prior to the impiementation of the amendment.
If Patient/Resident does not reject such amendment in writing within - thirty (30)
days of receipt of the amendment, such amendment shall be deemed accepted and
incorporated into this Agreement. This Agreement shall not be assigned, directly
or indirectly, by Patient/Resident without the prior written copsent of Healthcare
Center. Any attempted assignment by Patient/Resident not in full compliance
herewith shall be void and of no force or effectt This Agreement is freely
assignable by Healthcare Center.

Neither party's failure to pursue any remedy for any defanlt on the part of the
other party or noncompliance by the other party with the terms of this Agreement,
nor cither party'’s waiver of amy default or noncompliance by the other party with
the terms of this Agreement, shall afféct or impair such party's rights with respect
to any subsequent default or noncompliance of the same or a different kind or
nature by the other party. The delay or omission on the part of either party in
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waiver of such right or impair such party's right to assert - sich ‘default or
noncompliance on the part of the other party. ' :

Nothing in this Agreement shall be construed es creating or giving rise to any
rights in amy third parties or any persons, other than the parties hereto.

This Agreement may be executed in multiple counterparts, each of which, when
executed and delivered, shall be deemed an original. The parties acknowledge
and agree that this Agreement has been mutually discugsed and negotiated.

The provisions of this Agreement shall be severable, and if a court of competent
jurisdiction holds any provisions of this Agreement in violation of any applicable
law, the remaining provisions shall nevertheless remain in full force and effect. -

Healthcare Center is avthorized but mot obligated to seek the appointment of a
guardian should it become necessary.

Patient/Resident/Legal Representative eagrees to be iesponsible for clothes,
spcnding money; costs of transportation; payment for treatment/physician’s fees
not covered by third party payers; accurate, complete, and updated information to
be provided to Hesltheare Center. :

Patient/Resident/Legal Representative agrees to indemmify and hold barmless the
Healthcare Center for any demages caused by Patient/Resident and his or her
All addendums are incorporated herein by reference.”

These items must be provided upon #dmission:

1. At the time of admission, the Healthcare Center must provide the
Patient/Resident with:

e A written notice of the Healthcare Center’s basic daily or monthly
rates.
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¢ A written statement of all Healthcare Center services, including those
offered o a meeded basis, and related charges, including any extra
charges for services not covered under Medicare or Medicaid or by
the Healthcare Center’s basic daily or monthly rate.

"« A statement disclosing the Healthcare Center's name and business
-address and the name and business address of the admimistrator of the
Healthcare Center. 'Upon request an applicant or Patient/Resident
shall be furnished with a copy of the anmual disclosure statement filed
with the Departinent of Commuuity Health.

+ Notice of the right of access to the written policies and procedures of-
the Healthcare Center. Access to these policies and procedures shall
be permitted during ordinary business hours.

Upon a Patient/Resident’s request, the Healthcare Center must provide

that Patient/Resident with a curment list of ell services and charges.

Current charges must be posted in a conspicuous location.

The Healthcare Center must inform each Patient/Resident in writing, at

least 30 days in advance of the effective date, of any changes in rates or

the services that these rates cover.

- The Healthcare Center must bill for charges at least once a month unless

otherwise agreed. Each bill must itemize charges for:

» The daily or montlily rate.

» Al extra charges.

Each Patient/Resident or Guardian shall be permitted to inspect and

receive a copy of the Patient/Resident’s non-medical records kept by the

Healthcare Center. The Healthcare Center may charge a reasomnable fee

for duplication, which fee shall not excged actual cost.

PH/P-000617
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ADMISSION AGREEMENT

ACKNOWLEDGMENT:
I bave read and ‘understood the Admission Agreement and have received a copy of the Guest
Services Guide. I accept all terms and conditions stated in this Agreement and in the Guest

Services Guide.

PATIENT/RESIDENT/REPRESENTATIVE:

WILLIE J GRAY KATHY GILL

Print Patient/Resident’s Name : Print Administrator’s Name
Patient/Resident’s Signature ' Administrator’s Signature
TAMARA GRAY. PruittHealth - North Angusta

Print Patient/Resident Representative’s Name Legal Name of Healthcare Center

batient/Resident Representative’s Sigpature  © . Date

| . . ’(_Her‘z,lthcare.Center.will maintain a copy for their records)
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New: 5/07 ) ’ 1A.04
. State of South Carolina
READMISSION AGREEMENT
PatientResident Name: WILLIE GRAY - Date: ‘7/92/1 0
The admission paperwork completed at initial admission on ?[sz / 7
’ . (Date of first edmission)

is still in effect. I wish to make no changes in any of the original contracts and agreements. I
have read and understand that the readmission policy is as equally bihding as the original
admission agreement. ‘ : :

Advance Directives have been discussed with me end I have had the opportunity to make
changes to make certain that his/her wishes are current. N

Primary Payer Source for Readmission:

PATIENT/RESIDENT/REPRESENTATIVE:

WILLIE J GRAY KATHY GILL
Print Patient/Resident’s Name : . Print Administrator’s Name
Patien/Resident’s Signature ' Administrator’s Signature
TAMARA GRAY " PruittHealth - North Augusta
" Print Patient/Resident Representative’s Name -* " Legal Name of Healthcare Center
X O G atrnened fray— 9/(22/17
: / Patient/Resident Representative’s Signature Date

(Healthcare Center will maintain a copy for their records)
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* New: 4/03 1B.01
NOTICE OF PRIVACY PRACTICES
FOR PROTECTED HEALTH INFORMATION
(Healthcare Centers, Pharmacies & Assisted Living Facilities)

- Effective Date: D09/22/12017

™~

This notice describes how medical information about you may be used and disclosed
* ‘and how you can get access to this information.

PLEASE REVIEW IT CAREFULLY. -

If you bave any quesnons about this motice, please contact PruittHealth - North Augusta
at{803)278-2170 : {Healthcare Center Phone Number).

WHO WILL FOLLOW THIS NOTICE.

This notice describes our healthcare center/agency’s practices and that of:

» . All departments and units of the healthcare center/agency.
> Any member of a volunteer group we allow to help you while you are in the

bhealthcare center/agency.
» Al partners, staff and other healﬁncare center/agency personne]

OUR PLEDGE REGARDING YOUR HEALTH I‘N'FORMATION

We understand that information about you and your healtb 1s personal We are committed to
protecting your bealth information. We create a record of the care and services you receive at the
healthcare center/agency, as well as records regarding payment for those services. We need these
records to provide you with quality care and to comply with certain legal requirements. This
notice applies to all of the records of your car¢ generated by the healthcare center/agency,
whether made by healthcare center/agency personnel or your personal doctor.  Your personal
doctor may have different policies eor notices regarding the doctors use and disclosure of your
medical mfonnatlon created in the doctor’s office or clinic.

This natice w111 tell you about the ways in which we may use and disclose medical information
about you. We also describe your nghts and certain obhganons we have regarding the use and

dlsclosurc of medical information.

‘We are required by law to:

e Make sure that medical information that identifies you is kept private.
e Give you this notice .of our legal . duties and prxvacy practices with respect to medical

information about you.
e Follow the terms of the notice that is currently m effect.
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PH/P-000621

New: 4/03 1B.0}
NOTICE OF PRIVACY PRACTICES '
FOR PROTECTED HEALTH INFORMATION
(Healthcare Centers, Pharmacies & Assisted Living Facilities)

HOW WE MAY USE AND DISCLOSE HEALTH INFORMATION ABOUT YOU

The following categories describe different ways that we use and disclose heaith information.
For each category of uses or disclosures we will explain what we mean and try to give some
examples. Not every use or disclosure in a category will be listed. However, all of the ways we
are permitted to use and disclose information will fall within one of the categories.

b For Treatment. We may use health information about you to provide you with medical
treatment ot services. We may disclose . medical information about you to doctors, nurses,
technicians, medical students, or other bealthcare center/agency personnel who are involved
in taking care of you at the healthcare centerfagency. For example, a doctor treating you for a
broksn leg may need to kmow if you have diabetes because diabetes may slow the healing
process. In addition, the déctor may need to tell the dietitian if you have diabetes so that we
can amange for appropriate meals.  Different departments of the healthcare center/agency
also may share medical information about you in order to coordinate the different things you
need, such as prescriptions and lab work. :

> For Pavment. We may use and disclose health information about you so that the treatment
and services you receive at the healthcare center/agency may be billed, and that payment may
be collected from you, an insurance company or another third party. For example, we may
peed to give your health plan information about services that you received at the healthcare
center/agency so your health plen will pay us or reimburse you for the services, We may also
tell your health plan about 2 treatment you are going to receive to obtain prior approval or to
determine whether your plan will cover the treatment. : A

» For Health Care Operations. We may use and disclose medical information about you for
health care operations. These uses and disclosures are mnecessary to run the cemter/ agency
and to make sure that all patients/residents reccive quality care. For example, we may use
medical information to review our treatment and services and to evaluate the performance of
our staff in caring for yow We may slso combine medical information about many healthcare

" center/agency patients/residents to decide what additional services the . healthcare
center/agency should offer, what services are pot needed, and whether certain new treatments
are effective. 'We may also disclose information to doctors, murses, therapists, consultants,
fechnicians, medical students, and other healthcare center/agéncy persommel for review and
Jearning -purposes. We may also combine the medical information we have with medical
information from ‘other centers/agencies to compare how we are doing and see where we can
make improvements in the care and services we offer. We may remove information that
identifiés you from this set of medical information so others may use it to study health care
and health care delivery without learning who the specific patients/residents are.
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PH/P-000622

- New: 4/03 1B.01
NOTICE OF PRIVACY PRACTICES
FOR PROTECTED HEALTH INFORMATION
(Healthcare Centers, Pharmacies & Assisted Living Facilities)

» Treatment Alternatives. We may use and disclose medical information to tell you about or
recommend possible-treatment options or alternatives that may be of interest to yow

» Heslth-Related Benefits and Services. We may use and disclose medical information to
tell you about healtb-related benefits or services that may be of interest to you.

» Name Placement. We may place your name on the door to your room, on.your meal tray,
and on pieces of equipment that you might use, including a wheelchair. This aids our staff in
identifying your items in order to provide you the best possfble care. Further, this practice.
will assist you in locatmg yourroom and equipment.

> Individuals Involved in Your Care or Pavment for Your Care. Unless you object, we
may release medical information sbout you to 2 friend or family member who is involved in
your medical care. We may also give information to someone who helps pay for your care.
We may also tell your family or friends of your condition. In addition, we may disclose
medical information about you to an entity assisting in a disaster relief effort.

» As Reguired By Law. We wil dxsclose medxcal information about you when required .te do
S0 by federal, state or local law, .

» To Avert a Serious Threat to Health or Safety. We may use and disclose medical
information sbout you when pecessary to prevent a serious threat to your health and safety or
the health and safety of the public or another person. Any disclosure, however, would only
be to someone able to help prevent the threat.

» To Those Involved in Your Care. We may disclose medical information about you to
people who may be involved in your care; such as your family members, close personal
friends arid, if applicable, a private sitter. If at any time you do not want such people
mvolvedmyour caie, you may imstruct us not to make any dxsclosurestothem.

B Private Sitters. If: -you hire 2 private “sitter, we will disclose medxcal information about you
to aid your sitter -in caring for you. There may be private sitters working for other
patients/residents of the healthcare center/agency. These sitters may hear incidental
information about you.
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PH/P-000623

New: 403 - 1B.01

NOTICE OF PRIVACY PRACTICES
FOR PROTECTED HEALTH INFORMATION
(Healthcare Centers, Pharmacies & Assisted Living Facilities)

SPECIAL SITUATIONS °

» Orpan and Tissne Donation.” If you are an organ donor, we may release medical
information to organizations that handle organ procurement or organ, eye or tissue
transplantation or to an organ donation bank, as necessary to facilitate organ or tissue
donation and transplantation.

» Militarv and Veterans. If you are a member of the armed forces, we may release medical
information about you as required by military command autborities. We may also release
medical information. about foreign military persomnel to the appropriate foreign military
authority.

> Workers’ Compensation. If applicable, we may release medical information about you for
workers’ compensation or simjlar programs. These programs provide beneﬁts for work-
related injuries or illness.

> Public Health Risks. We may disclose medical information about you for public health
activities. These activities generally include the following: ’

To prevent or control dxsease injury or dlsablhty

To report deaths.

To report reactions to medications or problems with products.

To notify people of recalls of products they may be using.

To notify a person who may have been exposed to a disease or may be at nsk for
_contracting or spreading a disease or condition,

e To notify the appropriate government authority if- we believe you have been the
victim of abuse, neglect or domestic violence. We will only make this disclosure if
you agree or when required or authorized by law. :

» Health Oversight Activities. ='We may disclose medical information to a health oversight
agency for activities authorized by law. These oversight activities include, for example,
audits, investigalions, inspections, and licensure.  These activities are necessary for the
government to monitor the health care system, government programs and compliance with
- applicible civil rights laws. :

» Lawsnits and Disputes. If you are involved in a lawstit or a dispute, we may disclose
medical informetion sbout you in response to a court or administrative order. We may also
disclose medical information about you in résponse to a subpoenz, discovery request, or
other lawful process by someone else involved in the dispute, but omly if we receive
satisfactory assurances that the party secking the information has made efforts to tell you
about the request or to obtain an order protecting the information requested.
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|

New: 4/03 1B.01
NOTICE OF PRIVACY PRACTICES |
FOR PROTECTED HEALTH INFORMATION
(Healthcare Centers, Pharmacies & Assisted Living Facilities)

> Law Enforcement: We xﬁay release medical information if asked to do So by a law

enforcement official:
. In response to a court order, subpocma (afier we amempt to notify you), warrant, '
summous or similar process.

To identify or locate a suspect, fugitive, matenal witness, or missing pcrson.
" About the victim of a crime if, under certain limited circumstances, we are unable
to obtain your agreement.
. About a death we believe may be the result of criminal conduct.
About ¢riminal conduct at our offices.

. In emergency circumstances to réport a crime; the location of the crime or
' victims; or the identity, description or location of the person who committed the
crime.
» Coroners. Medical Examiners and Funeral Directors. We may release medical

" jnformation to a coroner or medical examiner. This may be necessary, for example, to
identify a deceased person or determine the cause of death. We may also release medical
mformancm about panents/remdents of the healthcare center/agency tfo funmeral directors

as necessary to carry out their duties.

» National Secungg and Intel!!gence Activities. © We may release medical information about
you to authorized federal officials for intelligence, counferintelligesice, and other pational

security activities authorized by law.
P Protective Services for the President and Others, We may dxsclose medical information

about you to authorized federal officials so they may provide protection to ‘the President,
other axrthonzed persons or foreign heads of state or conduct special investigations.

YOUR RIGHTS REGARDING MEDICAL INFORMATION ABOUT YOU

You have the following rights regarding medical information we maintain about you;

-» Right to Inspect and Copv. You or your legal representative has the right to inspect and
copy medical informition that may be used to-make decisions about your care. Usually,
this includes medical and billing records, but does vot include psychotherapy notes. We
must provide yom with access to your records within 24 hours of your request, mnot
including weekends or holidays. We must provide you with a copy of your records
within two (2) working days following your request.
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PH/P-000825

New: 4/03 : 1B.01
NOTICE OF PRIVACY PRACTICES
FOR PROTECTED HEALTH INFORMATION
(Healthcare Centers, Pharmacies & Assisted Living Facilities)

To inspect and copy medical information that may be used to make decisions about you,
submit your request orally or in writing t0 KATHYGILL . If you request a copy
of the information, we may charge a fee for the costs of copying, maﬂmg or other supplies
associated with your request.

We may deny your request to inspect and copy in certain very limited circumstances. If you
are denied access to medical informhation, you may request that the denial be reviewed if the
denial is made for certain reasons. Another licensed health care professiopal chosen by the
healthcare centerfegency will review your request and the denial. The person conducting the
review will not be the person who denied your request. We will comply with the outcome of
the review.

P Right to Amend If you feel that medical information we have about you is incomect or
incomplete, you may ask us to amend the information. You bave the tight to request &
amendment for as long as the ‘information is kept by or for the hcalﬁmarc center/agency.

To request an amendment, your request must be made in writng and submitted to
KATHY GILL . In addition, ‘you must provide a reason that supports your

request.

We may demy your requést for an. amendment if it-is not in writing or does not inchude a2
reason to support the request In addmon, we may deny your request if you ask us to. amend
_ information that: .

e Was not created by us, unless the person or entity ‘that created the information is no
longer available to make the amendment.
" @ Isnot part of the medical information kept by or for the healthcare center/agency.
Is not part of the information which you would be penmtted to mspcct and COpY.

e Isaccurate and complete

B Right to an Accounting of Disclosures. You have the right to Tequest an “accounting of
" - disclosures.” This is a list of certain disclosures we made of medical information about you.

To request this list or accounting of disclosures, you must submit your request in writing to
KATHYGILL : . Your request must state a time period which may not be
longer than six years and may not include dates before April 14, 2003. Your request should
indicate in what form you want the list (for example, on paper, electronically). The first list
you request within a 12-month period will be free. For additional lists, we may charge
you for the costs of providing the list. We will potify you of the cost iovolved amd you may
choose to withdraw or modify your request at that time before any costs are incurred.
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PH/P-000626

New: 4/03 1B.01
NOTICE OF PRIVACY PRACTICES
FOR PROTECTED HEALTH INFORMATION
{(Healthcare Centers, Pharmacies & Assisted Living Facilities)

» Risht fo Request Restrictions. You have the right to request a restriction or limitation on
the medical information we use or disclose about you for treatment, payment or health care
operations purposes. You may also request a limit on the medical information we disclose
about you to someone who is involved in your care or the payment for your care, like a
family member or friend. For example, you could ask that we not use or disclose
information to your daughter, or that we not use your information in any quality assurance
activities. '

We are not required to agree\to your request. If we do 'agree, we will comply with your-
request unless the information is needed to provide you emergency treatment.

To request restrictions, you mmst make your request in writing to KATHY GILL . In
your request, you must tell us' (1) what information you want to limit; (2) whether you
want to limit our use, disclosure or both; and (3) to whom you want the Limits to apply, for
example, disclosures to your spouse.

> Right to Request Confidential Communications. You have the fight to request that we

communicate with you about medical matters in a certain way or at a certain location. For
example, you can ask that we only contact you at work or by mail.

To request confidential communications, you must make your request in writing to
KATHY GILL . We will not ask you the reason for your request. We will
accommodate reasonable requests, Your reguest must specify how or where you wish to be

contacted.

» Right to s Paper Copv of This Noetice. You have the right to a paper copy of this notice.
You may ask uws to give you a copy of this notice at any time. Even if you have agreed to
receive this notice electronically, you are still entitled to a paper copy of this notice.

CHANGES TO THIS NOTICE

» We reserve the right to change this notice. We reserve the right to make the revised or
changed mnotice effective for medical information we already bave about you as well as any
informetion we receive in the future. We will post a copy of the current notice in the
beslthcare center/agency, The motice will contain on the first page, in the top right-hand
comer, the effective date.
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PH/P-000627

New: 4/03 : : 1B.01
NOTICE OF PRIVACY PRACTICES
FOR PROTECTED HEALTH INFORMATION
(Healthcare Centers, Pharmacies & Assisted Living Facilities)

COMPLAINTS

If you believe your privacy rights have been violated, you may file a complaint with the
healthcare center/awency or with the Secretary of the Department of Health and Humsdn Services.
To file a complaint with the agency, comtact PruittHealth - North Augusta

at (803)278-2170

All complaints must be submitted in Writing, A complaint may ‘be filed with the Secretary of the
Department of Health and Human Services at:

Secretary
The U.S. Department of Health and Human Services

200 Independence Avenue, S.W.
Washington, D.C. 20201

Telephone: 202-619-0257
Toll Free: 1-877-696-6775

‘You will not be penalized in any way for filing a complaint.

OTHER USES OF MEDICAL INFORMATION

Other, uses and disclosures of medical information not covered by this notice or the laws that
apply to us will be made only with your written ‘permission. If you provide us permission to use
or disclose medical information about you, you may revoke that permission, in writing, at any
time. 'If you revoke your permission, we will no longer use or disclose medical information

~ about you for the reasoms covered by your written authorization. You understand that we are
. \mable to take back any disclosures we have already made with your permission, and that we are
required to retain our records of the care that we provided to you.
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PH/P-000628

New: 5/07 ' 1B.02

ACKNOWLEDGMENT OF RECEIPT OF NOTICE
OF PRIVACY PRACTICES FOR PROTECTED HEALTH INFORMATION

Patient/Resident Name: WILLIE J GRAY
Patient/Resident Social Security Number: 260-52-9736

I understand that PruittHealth - North Augusta : , (healthcare  center/
agency name) is pert of a corporation which may share my health information for treatment,
billing . and healthcare operations. I have been given- g copy of the organization’s Notice of
Privacy Practices that describes how my bealth information is used and shared. I understand that
the corporation has the right to change this notice at any time. I may obtain a current copy by
contacting this healthcare center/agency at (8031278-2170 ,

(bealthcare center/agency telephone number) or by contacting the Corporate Privacy Officer by
calling 1-800-222-0321,

For Healthcare Center/Agency Use Only:

I umable to obtain wrtten acknowledgment, please document reasen and pood faith  efforts
below: :

=

My signature below constitutes my - acknowledgment that I have been provided with a copy of the
Notice of Privacy Practices.

PATIENT/RESIDENT/REPRESENTATIVE:

WILLIE J GRAY MIC HB:@

Print Patient/Resident’s Name Prﬁ){?&m Center/Agescy Representative’s Name
WAV ] Vé"/&/

Patient/Resident’s Signature Healthcare Centcr/A_t{mcy Representative’s Signature

TAMARA GRAY PruittHesalth - North Afiousta

Print Patient/Resident Representative's Name Legal Name of Healthcare Cente/Agency

X Fternsrar priny DZ?/;J//?

Patient/Resident Représentative’s Signature

Admission Packet-South Caralina Healthcare Centers Page 1 of 1

ROA 000162

- LO000COINGLOC#ISYO - SYI1d NOWIWOD - NIMIV - Nd SS:¥ 10 1BIN 6102 - 114 ATIVOINOYLD3IT



PH/P-000629

New: 5/07 : : ' 1C.02

CONTINUUM OF CARE INTEGRATION
PATIENT/RESIDENT PROVIDER CHOICE LETTER

Dear Patient/Resident or Representative:

One of the most important choices you can make is selecting a quality healthcare provider for
you or ;your loved onc. We believe the burden for this responsibility can be lifted by having a
family of providers that communfcate and work together to promote efficient delivery of quality
care - and such a family is available right here in your community!

This healthcare center/agency- is a separate entity, yet affiliated with UHS-Pruitt Corporation, and
therefore is part of a growing network of healthcare providers and resources. Our organization
has worked to build community-centered; integrated healthcare delivery systems that promote
choice, quality and efficiency. Among our related party providers are:

< Skilled nursing centers < In-bome and inpatient hospice agencies
< Assisted living centers < - Medical supply services

< Long-term pharmacies < Adult day care centers

< Home care and home health agencies < Rehabilitation therapists

+ Nutritional program specialists < Commercial insurance care managers
% Clinical consultants 4 Community care program providers

** - Retail pharmacies < Home infusion therapy services

Our related party providers collaborate to evaluate patient/resident need and develop. clinical
pathways to optimize care delivery in the least restrictive environment. The result is that
patients/residents can access multiple ‘types of providers, easily change providers as healthcare
needs change, and bepefit from the continuity, of care that occurs when affiliated providers work
together. 4 . , ) »

This healthcere center/agency appreciates the trust you have already commitied by choosing us to
deliver healthcare services to you or your loved ome. Your physician or healthcare professional
has mnow ordered/recommended that you receive additional or continued services that this
center/agency staff camnot provide, but which cen be provided by another provider affiliated with
UHS-Pruitt Corporation. It would be our pleasure to make such a referral and assist you in the

transition.

While you generally havé the right to choose a healthcare provider; in some instances, your
choice may be limited to those providers who contract with other providers.  For example,
skilled nursing centers affiliated with UHS-Pruitt Corporation copfract exclusively with related-
party hospice providers and long term care pharmacies; thus your right to choose those providers
is exercised when the skilled nursing cemter is selected for admission. These exclusive contracts
promote the same continuity and quality of care already discussed and are supported by
regulatory authorities. :

If you need more information before making this decision, please let us know, and we will be
happy to assist you if possible. Because we are unfamiliar with the policies and procedures of
- P

- .

e
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PH/P-000630 ——————

New: 5/07 1C.02

- CONTINUUM OF CARE INTEGRATION
PATIENT/RESIDENT PROVIDER CHOICE LETTER

non-related providers, including whether they service your area or are qualified fo meet your care
needs, we cannot make ';cmy recommendations concerning them. We also recommend that you
verify coverage for any alternative provider with your insurance company. We are happy to
verify your insurance coverage for the providers in the UHS-Pruitt Corporation family. -

Please make your selection regarding relzted party providers below. On behalf of our related -
party providers, we thank you for your continied trust and lock forward to serving your
healthcare needs in the future.

Sincerely,

| ° Administrator

Patient/Restdent or Representative — Please check one of the fallmving:.

1 understand that' I have a choice in selecting 2 healthcare provider. T have been counseled about .
and - understand the distinction between related party and non-related party providers, and have
had the opportunity to-seek answers to my questions. Accordingly, T have made the following
informed decision: s - - S '

_‘{ I choose 10 use a related party pro_vider in the UHS-Pruitt Corporation family of providers.

1000020INGI0Z#3SVYD - SVIT1d NOWIWOD - NIMIV - INd SS'¥ 10 Y8 6102 - AT T4 ATVOINOYLOT]

— I choose NOT to use a related party provider in the UHS-Pruitt Corporation family of

providers.
" Patient/Resident Signature: : _ Dater’
?&epr’esentaﬁve'Signamre: s ant Aoer RO ; Date: _jél.‘a_l__
v R v 71 —. . T
: Reprasentaﬁvé’s Relationship to Patient/Resident: - ,@,;ﬁ
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PH/P-D00B3T T

1

New: 5/07 1C.03

EXTENDED SIGNATURE AUTHORIZATION
(Statement to permit payment of Medicare benefits to supplier, physician or patient/resident)

Patient/Resident Name; WILLIE J GRAY
Healthcare Center Name: PruittHealth - North Augusta

I request that payment of authorized Medicare/Medicaid bemefits be made either to me or on my
behalfto: : :

United Nutritiopal/United Medical Services

1 have received CMS Medicare DMEPOS Supplier Standards
United Rehabilitation

United Pharmacy Services

United Hospice
Physician
Other (specify)

PR

for aty services furnished to me by the supplier indicated above. I authonize any holder of
medical information about me to release to the Center for Medicare and Medicaid Services and
its agents any information needzd to determine these benefits payable for related services.

1 request that payment of Medicaid, other insurance, or HMO benefits be made on my behalf to
the supplier listed above for any services furnished to me by that supplier. I authorize any holder
of hospital or medication information about me to release to Medicaid, other insurance HMO or
their agests any information needed to determine these benefits or the bepefits payable for

related services.

This authorization is in effect unéil I choose fo revoke 'it. I understand that if 1 am 2
patient/resident of a healthcare ceiter, this authorization will be in effect for a period of my stay.

LO000ZOING L02#3SVYD - SYITd NOWIWOD - NIV - Wd SS:v L0 JBIN 6102 - A37id ATTVOINQH.LO3

PATIENT/RESIDENT/REPRESENTATIVE:

MICEELESICH

WILLIE ] GRAY
Print Patient/Resident’s Name int‘Heal Center Representative’s Name :
Resident/Patient’s Signature Heefthcare Center Representative’s Signature
- TAMARA GRAY PruittHealth - North Augusta
Print Patient/Resident Representative’s Name Legel Name of Healthcare Center
Patient/Resident Represent{ﬁve's S'{gname Date
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: '  PH/PO0UB32 &~

1

New: 5/07 . 1C.04

CMS MEDICARE DMEPOS SUPPLIER STANDARDS

NOTE: © This list is an abbreviated version of the application certification standards that every Medicare
DMEPOS supplier must meet in order fo retain their billing privileges. These standards, in their enfirety,
are Hsted in 42 CFR. § 424.57(c) and are effective on December 11, 2000. A supplier must disclose
these standards to all customers/patients who are Medicare beneficiaries. See 42 CFR. § 424.57(c).

1. A supplier must be i compham:c with afl apphcable Federal and State licensure and
regulatory requirements.

2. A supplier must provide complete and accurate information on the DMEPOS supplier
application. Any changes to this information mwmst be reported fo the National Supplier

Clearinghouse within 30 days.

3. An eutborized individual (one whose s1gnamre is binding) pmst sign.the application for
billing privileges.

4, A supplier must fill orders from its own inventory, or must contract with other companies

for the purchase of items mecessary to fill the order. A supplier may not contract with any
entity that is curmrently éxcluded from the Medicare program, any State health care
Pprograms, or from any other Federal procurement or ron-procurement prograras.

5. A supplier mmst advise beneficiaries that they may remt or purchase inexpensive or
routinely purchased durable mechcal equipment, and of the purchase option for capped
rental equiprnent.

6. A. supplier must notify beneficiaries of warranty coverage and homor all warranties under
applicable State law, and repalr or replace free of charge Medicare covered items that are
underwammty .

7. A supplier inust maintain a physmal fatility on an appropriate site.

8. . A supplier must permit the Centers for Medicare and Medicaid Services (“CMS”), or its

: agents to conduct on-site inspections to ascertain the supplier’s complince with these
standards. The supplier location must be accessible to beneficiaries during rcasonable
business hours, and must maintain a visible sign and posted hours of operation.

9. A supplier must maiotain a primary business telephone listed under the name of the
business in a local directory or & toll free number available through directory assistence.
The exclusive use of a beeper, answering machine or cell phone is prohibited.

10: ~ A supplier must have comprehensive 'liability insurance in the amount of at least
$300,000 that covers both the supplier’s place of business and all customers and partners
of the supplier. If the supplier manufactures its own items, this insurance must also
cover product liability and completed operations. :

11. A supplier must agree not to initiate telephone contact with beneficiaries, with a few

'I-OOOOZOINGLOZ#EISVO - SY3d NOWINOD - NIV - Wd §S°t L0 1B 6102 - AF 114 ATIVOINOHLD3

exceptions allowed. This standard prohibits suppliers from- calling beneficiaries in order
to solicit new business.

12, A supplidr is responsible for delivery and must instruct beneficiaries on use of Medicare
covered items, and maintain proof of delivery.

13. A supplier must answer questions and respond to complaints of beneﬁcmnes refer
beneficiaries with Medicare questions to the appropriate carrier, and 1oaintain
documentation of such contacts.

14. A supplier must maintsin and replace at no charge or repair directly, or through its
service comtract with another cotopany, Medicare-covered items it has rented to
beneficiaries. :

Admission Packet-South Carolina Healthcare Centers Page 1 of 2
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PH/P-000633

CMS MEDICARE DMEPOS SUPPLIER STANDARDS

15. A supplier must accept retums of substandard (less than full quality for the particular
item) or unsuitable items (inappropriate for the beneficiary at the time it was fitted and
rented or sold) from beneficiaries. '

16. A supplier must disclose these supplier standards to each beneficiary to whom it supplies
a Medicare-covered item.

17. A supplier must disclose to the government any person having ownership, fimancial, or
control interest in the supplier. ‘ :

18. A supplier must not convey or reassign a supplier oumber; ie., the supplier may not sell .
or allow another entity to use its Medicare billing number.

19. A supplier must have 2 complaint resolution protocol established to address benéficiary
complaints that relate to these standards. A record of these complaints must be
maintained at the physical facility.

20. Complaint records must include: the name, - address, telephone number and health

’ insurance claim nmumber of the bencficiary, a summary of the commplaint, and any actions
taken to resolve it.

21 A supplier must agree to furmish CMS any information required by the Medicare statute
and fmplementing regulations.
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Legal Representative:  Name:

PH/P-000533

. 1C.05
United o
SERVICES. @ - AGREEMENT OF FINANCIAL RESPONSIBILITY

Patient/Resident: Name: WILLIE J GRAY

Healthcare Center: PruittHealth - North Aogusta Admission Date:

. Mcdicare Prescription Drug Benefit Plan:

Commercial Insurance Plan:

Medicaid # Medicare A/B #

(Attach photocopy, front and back, of Medicare card, PDP plan card, insurance card)

Address:

City, State, Zip:

Phone: (Home) - {(Work) (Cell)

0 General POA. o DPOAHC o Guardian of Person © Guardian of Property/Conservator

Responsible Party: Name: TAMARA GRAY

United Pharmacy Services agrees to
_ Tollowing terms:

L

4.

Address:

~ City, State, Zip:

* Phone: (Home) {Work) (Celd)

Relationship to Patient:

provide medications ordered by the patient's physician in accordance with the

All cligible charges for medications will be billed © the Medicare Prescription. Drug  Plan (PDP), the
commercial insurance plan listed above or to Medicaid if applicable. I is the respousibility of the
patient/resident, legal representative or responsible party to notify the healthoare center and pharmacy business
office of any change in prescription drug coverage. C _

The patient/resident, legal representative or responsible party shall pay amy outstonding pharmacy charges after
payment by the PDP, commercial Lnsuranoe plan or Medicaid. Payment is.

regulations or contract terms.

Billing will be made on a monthly bagis. ‘Payment is expected in full upon receipt of the pharmacy statement,
In order for the account to remain active, the account must remain current, Unpaid past due bills will jncur a
monthly fate charge of 1.5%. Should callection efforts become mecessary, collection fees, inclnding any
attorney's fees, will be included in the principal amcunt due, Delinquent accounts are subject to teimination.

Healthcare center staff may authorize purchases on this account on behalf of the-named patient/resident.

I certify that I have read the agreement as outlined abova and heraby accept the ‘terms and conditions. .

Signature of Patient/Resident _ . Dare. . Witness'

Signature of Legal Representative Date

‘Signature of Responsible Farty ¢ Date

Witness

White - Pharmocy Copy Yellow - Center Copy Pink - Patient/Resident Copy
7
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1

Rev: 5/07 : 1C.06

MEDICARE COVERAGE DETERMINATION

Patient/Resident Name: WILLIE ] GRAY

Healthcare Center Name:  PmijttHealth - North Augusta

Uz} in

Date of Admission:

v \/ Qualifies for Medicare Part A benefits for skilled services related to:

Estimated coverage: QD full days; g’\)co-pay; total days.

Does not qualify for Medicare Part A benefits because:

Do you agree with this determination?

If no, do you want a Demand Billing? If you would like to réquest a Demand Billing,
please see the form entitled "Request for Medicare Intermediary Review".

WILLIEJGRAY : : Mi 'RICH
Print Patient/Resident’s Name Pr%nﬁ[cal' Center Representative’s Name

10000Z0IN6L0C#ISYD - SYITd NOWWOO - NIMIV - Wd SS-v 1O JeN 6102 - 314 ATIVIINOY LD

Healihcare Center chrcscutaﬁve's Signature

" Patient/Resident’s Signature
TAMARA GRAY . PruittHealth - North Augusta
Print Patient/Resident Representative’s Name Legal Name of Healthcare Center
XW\« e _ 9 Z{ZQ' / (2
Patient/Resident Represediative's Sifmature Date
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BED HOLDS
It is our policy to allow any patient/resident who is transferred or discharged from the healthcare
cemter to be re-admitted, in accordamce with applicable regulations, including determining that
there arc no medical care issues that the medical staff belicves the healthcare center will be
unable to treat. '

Two notices related to the healthcare center’s bed hold policy will be issued. The first notice of
~ bed hold policies is given during this admission, which is well in advance of any transfer.  The
second notice, which specifies the duration of the bed hold policy, will be issued at the time of
any tramsfer. In cases of emergency transfer, notice “at the time of transfer” means that the
family and/or undersigned parties, not to include the healthcare center, is provided with written
notification within 24 hours of the transfer. The requirement is met if the patient/resident’s copy
of the potice is sent with other papers accompanying the patient/resident to the hospital.

The following is a breakout by payment source of how the bed hold policy works. Any patient/
resident. may have primary or secondary payer sources, so please inquire with the business office

if you have a question about payer source at the time of trensfer or which payer source is
applicable to a particular transfer,

L MEDICAID

Any patient/resident who has made application or is approved by tlie Department of
Health and Human Services, shall be considered a Medicaid patient/fesident.

"A.  HOSPITAL STAY:

Medicaid will pay for ten (10) days, minus any patient/resident porﬁon amount.

After the 10th day, the patient/resident, family or hospital must decide if the bed

will be held by paying privately at the posted daily rate. This mmst be amranged,
however, prior to the patient/resident leaving the hospital, and the patient/resident
will be responsible for payment of the posted basic daily rate currently in effect.

B.  THERAPEUTIC LEAVE:

The Medicaid program will provide payment during the patient/resident’s leave of
absence for a total of eighteen (18) days in any fiscal year (July through June).
Each leave of absence is not to exceed more than mninety (3) conmsecutive days.
The attending physician must document in the plan of care that such visits are
therapeutic in nature. If therapeutic leave exceeds nine (9) consecutive days
Medicaid benefit will cease and will need to be reapplied for thzough the
Department of Health and Human Services.

Hospital stays or therapeutic leaves beyond the fime for which Medicaid will
make payment: Amrangements may be made for holding a bed for a
patient/resident for days exceeding the established limt. This must be arrenged,
however, prior to leaving, and the patient/resident will be respopsible for payment
of the bed bold charges in the amount which Medicaid would have paid.

Admission Packet-South Carolina Healthears Centers Pagelof2

ROA 000170

1000020IN6LOC#3SVYO - SYA1d NOWINOD - NIMIV - Wd S5'F 10 1BIN 6102 - G314 ATTVOINOHLDATT



PH/P-000636
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BED HOLDS

If the bed is held; then the patient/resident. can return at any time of discharge
from the hospital  Altematively, if the patientresident'’s hospitalization or
therapeutic leave exceeds the number of days indicated above and the bed is not
held, then tbe patient/resident has the right to return to the center in the next
available bed if:

"= The patient/resident requires the services provided by the healthcare center.
« The patient/resident is eligible for Medicaid healthcare center services.

1.  MEDICARE

. Medicare does not pay for holding a bed. Check with the Business QOffice if you peed
help determining whether a secondary payer source is effective.

L PRIVATE PAY

A vecant bed will be held for the patient/resident while the patient/resident is in the
bospital or om 2 therapeutic leave, if the patient/resident, responsible party, or legal
_ representative notifies the healthcare center in writing of the desire 1o reserve a bed and
pays the posted basic daily rate in effect at the time of the patient/resident's absence from
the healthcare center. If the pafient/resident chooses not to reserve the bed through
payment, he/she will' be re-admitted to the healthcare center in accordance with
applicable regulations, provided that the patient/resident requires the services provided by
the healthcare center. ' :

IV.  VETERANS ADMINISTRATION

No bed holds are paid under V.A. contracts. Check with the Business Office if you need
help determining whether a secondary payer source is effective.

PATIENT/RESIDENT/REPRESENTATIVE:

WILLIE ] GRAY A Nncawzfm{

Print Patient/Resident’s Name ' Prix{ Heaihcare Center Representative’s Nime
Patient/Resident’s Signature Heflithcare Center Répresentative's Signature
TAMARA GRAY PruitEfealth - North Augusta:

Print Patient/Resident Representative’s Name Legal Name of Healthcare Center
Patient/Resident Represéntative’s Signature Date -
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ARBITRATION CHECKLIST

Patient/Resident Name: Date: - | Completed by:

Determine competency of patient/resident

Provide patient/resident copy of Arbitration Agreement

Provide spousé copy of Agreement

Provide Durdble POA or Legal Guardian copy of
Arbitration Agreement

Explain basic definition of Arbitration

Explain advantages of Arbitration

Inform patient/resident that acceptance is voluntary

Inform patient/resident that accepting the Agreement .
means the person is giving up theirright to a Jury trial

Inform patient/resident of right to copsult an attomey -

Taform patient/resident of 30 day right to revoke
_agreement '

+O000COINELOC#SVYD - SYIATd NOWWOD - NIMIV - Nd §G'¥ L0 /BN 6102 - 3114 ATIVOINOHLDT

Provide the patient/resident an opportunity to ask -
questions before making a decision to execute the-
agreement

Secure appropriate signatures:

Competent, capable of signature —

Patient/resident rust initial each page in lower right
hand comer and sign and date the final page in the
presence of Admissions Coordinator and one witnegs.

Conipetent, incapable of signature— . . - o
Have the patient/resident verbally confirn in the
presence of two (2) healthcare center/agency witnesses
that the patient/resident authorizes their family member
or friend to sign on the patient/resident's behalf. Have
the two (2) healthcare center/fagency witnesses execute \

the contract.
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State of South Carolina
ARBITRATION AGREEMENT

This Arbitration Agreement ("Agreement™) is made and entered into this 22nd day of
September 2017 , by -and between  PruittHealth - Nocth Augusta.
(the "Healthcare Center”) and WILLIE ] GRAY aud TAMARA GRAY
("Patient/Resident” or "Patient/Resident's Representative,” together referred to as
"Patient/Resident").

I Arb'rtratio.n

THE _PATIENT/RESIDENT AND THE HEALYHCARE CENTER UNDERSTAND AND
ACKNOWLEDGE _THAT THIS AGREEMENT IS A VOLUNTARY AGREEMENT TO
SUBMIT FOR RESOLUTION BY ARBITRATION ANY DISPUTES THAT MAY ARISE
IN THE FUTURE BETWEEN THE _PARTIES. _THE _PARTIES FURTHER
UNDERSTAND AND_ACKNOWLEDGE THAT. AS TO ALL_DISPUTES THAT ARE
GOVERNED BY THIS AGREEMENT, EACH OF THE PARTIES IS WAIVING THE
RIGHT TO TRIAL BY JURY, AND INSTEAD. ANY DISPUTES BETWEEN THE
PARTIES SHALL BE RESOLVED THROUGH BINDING ARBITRATION.

A. Scope of Apreement.

_ 1. Any and all claims or controversies arising out of or in any way relating to this
Agi'eemcnt or the Patient/Resident’s Admission Agreement, includihg the inmterpretation of
either, or the Patient/Resident’s stay at, or the care or services provided by, the Healthcare
Center, or any acts or omissions in connection with such care or services, including care or
setvices provided prior to the date that this Agreement was signed, whether arising out of State
or Federal law, whether existing or arising in the future, whether for Statutory, compensatory or
punitive damages, and whether sounding in breach of contract, tort, or breach of statutory or
regulatory duties (including, without limitation, any claim based on an alleged violation of the
state bill of rights for Patients/Residents of long-term care facilities or federal Patient/Resident’s
rights, any claim-based on npegligence, any claim for damages resulting from death or injury to
any person arising out of care or service rendered by the Healthcare Center or by any officer,
agent, or partrier thereof acting within the scope of his or her employment, any claim based on
any other departure from accepted standards of health care or safety, or any claim for umpaid
firsing home charges), irrespective of the basis for the duty or of the legal theories upon which
the claim is asserted, shall be submitted for arbifration.

LOOOOZOINGLOZ#ISY - SYA1d NOWWOD - NIMIV - Wd S5 +0 /BN 6102 - A3 T4 ATIVOINOH.LOE!

2. Only disputes that would coﬁsﬁmte a legally cognizable cause of action in a court
of Iaw may be subimitted for arbitration.

3. All claims besed in whole or in part on the same incident(s), transaction(s), or
related course of care or services provided by the Healthcare Center to the Patient/Resident, shall

be arbitrated in one proceeding.

ms)Q
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State of South Carolina
ARBITRATION AGREEMENT

4, A claim shall be waived and forever bamred if it arose prior to a Demand for
arbitration (as defined in this Agreement) and arbitration was not commenced by such Demand
within the limitafion period prescribed by South Carolina law for the commencement of a civil
action concerning the subject matter of that claim.

B.  Patient/Resident’s Rights. This Agrecment shall not lLmit the Patient/Residents
rights with respect to 'filing a grievance with the . Healthcare Center, the Long-Term Care
Ombudsman, or any appropriate state or federal regulatory agemcy. This Agreement shall not
reduce or affect in any way the Healthcare Center’s dutxes and obligations with respect to the
provision of care and treatment of Patients/Residents.

C. Parties. This Agreement shall inure to the benefit of and bind the
Patient/Resident and the Healthcare Center, their successors, assigns, and intended and
incidental beneficiaries. The term “Healthcare Center” shall include its operator, management
campany, governing body, officers, directors, sharcholders, partners, managers, agents, and any
parent, affiliate or subsidiary. The term *Patient/Resident” shall include the Patient/Resident,
his or her guardian, attormey-in-fact, agent, Spomsor, representative or any person whose claim is
derived through or on behalf of the Patient/Resident, including, i addition to those already listed
in this Paragraph, any parent, spouse, child, executor, administrator, heir, or survivor entitled to
bring a -wrongful death claim. If this Agreément is signed by the Patient/Resident’s
representative, that individual represents that he or she is authorized and bas mo reason to believe
that the Patient/Resident would not have s:gned this Agreement if he or she were competent and
able to do so.

D. Administration of Arbitration. =~ Aoy arbitration conducted pursuant to this
Agreement shall be administered by, and according to the applicable rules and procedures then
in effect of, an independent impartial entity that is regularly engaged in providing arbitration
services (the “Arbitration Service”). . A .demand for arbitration (“Demand”) shall be made in
writing and submitted to the Arbitration Service by regular mail, certiied mail, or overnight
delivery. The Demand must identify the issues in dispute, the amount(s) in dispute, any special
qualiﬁcatiqﬁs ‘of a desired arbitrator, and the Respondent(s). The parties intend that the
Arbitration Service shall be the National Arbitration Forum (“NAF”), P.O. Box 50191,
Minneapolis, Minnesota 55405-0191, or its successor. If NAF or its successor is unwilling or
unable to serve as the Arbitration Service, the paxues intend that the Arbitration Service shall be
Judicial Asbitration and Mediation Services, Inc. (“JAMS"), 235 Peachtree Street, N.E, 600
North Tower, Atlanta, Georgia 30303-1411, or its successor. If JAMS or its successor is
vnwilling or unable to serve. as the Asbitration Service, the parties intend that the Axbitration
Service shall be Hemning Mediation & Arbitration Service, Inc. (“Hemning™) 3350 Riverwood
" Parkway, Riverwood Building Lobby, Suite 75, Atlanta, Georgia 30339, or its successor. If
Henning or its successor is uowilling or unable to serve as the Arbitration Service, the parties
intend that the arbitration conducted pursuant to this Agreement will be carried out in
conformance with the following Paragraph LF. of this Agreement. The rules of these Arbitration

A9}
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State of South Carolina
ARBITRATION AGREEMENT

Services are available from the administrator of the Healthcare Center. The parties imtend that
the arbitration will be held as close as possible to where the Healthcare Center is located.

E - Ad Hoc Arbitration. In'the event that nome of the entities mamed in the foregoing
Paragraph LE. of this Agreement are willing or able to serve as the Arbitration Service (apd only
in that event), the Demand shall be served on the other party by certified mail or overnight mail,
and both parties shall in good faith attempt to agrec upon one arbitrator to conduct the
arbitration. If the perties are umable to agree upon an arbitrator within 30 days of the receipt of
the Demand, each shall within 30 days thereafter appoint an arbitrator and these two individuals
shall appoint a third arbitrator within 10 days, in which case the three arbitrators shall serve as
the panel of arbitrators. If the arbitration conducted pursuant to. this Apreement is conducted
before 2 panel of arbitrators, references to the “arbitrator” contained in this Agreement shall be
understood to mean the panel of arbitrators, and the decision of at least two of the three
arbitrators shall constitute the decision of the pamel. In the event that the arbitration is carried
out in accordance with this Paragraph 1E., the arbitrator shall establish the procedural rules for

conducting the arbitration.

F. Wimesses. Subpoenas, and Depositions. The arbitrator may issue subpoenas for the
attendance of witnesses and for the production of books, records, documents and other evidence,

and shall have the power to administer oaths. Subpoemas so issued shall be served, and upon
application to the court by a party or the arbitrator, enforced, in the manner provided by law for
the service and enforcement of subpoenas in a civil action, On application of 2 party and for use
as evidence, the arbitrator may permit a deposition to be tzkem, in the mammer and upon the terms
designated by the arbitrator, of a witness who carnot be subpoenaed or is umable to attend the
hearing. All provisions of law compelling a person under subpoena to testify are applicable.
Fees for attendance as a witness shall be the same as for a witness for the circuit court in this
state. Upen the request of any party or arbitrator, the arbitrator shall cause to be made a record
of the testimony and evidence introduced at the hearing.
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G. Costs. The Healthcam. Center shall pay the fees of the Arbitration Service up to a
maxioum of five (5) days of hearing, Any fees of Arbitration Service beyond five (5) days of
hearing shall be split between the parties. Each party shall bear its own attomeys’ fees.

L. ~ Decision

. A Form of Decision. The arbitrator may, within the time fixed by the rules of the
Arbitration Service, grant any remedy or relief that the arbitrator degms just and equitable and
within the scope of the Agreement of the parties and copsistent with applicable law, provided
that the arbitrator shall not make an award of pumitive damages unless that award is supported by
a reasoned decision that addresses every question of law and fact that a court would be required
to address, and further provided that the arbitrator shall not award duplicative damages in respect
of a single injury. Notwithstanding any provision contained herein, any award of punitive or
Im'tihlsfE
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State of S_oqth Carolina »
ARBITRATION AGREEMENT

noneconomic damages shall be capped at the statutory ameunt at which a judgment or jury
verdict would be capped bad the claim been brought before 2 court of law. The award shall be in
writing and signed by the arbitrators joining in the award. The arbitiator shall deliver a copy to

each party personally or by registered mail.

B. Exclusive Process - Result Final. The. parties agree that, except to the extent that
reconsideration is allowed by the rules and procedures of the Arbitration Service, an arbitration
decision shall be the final and unappealsble resolution of any conmtroversy within the scope of
this Agreement, provided that either party shell be enfitled to challenge an arbitration decision
upon the limited grounds which are set forth m the rmules and procedures of the Arbitration
Setvice. Any -decision rendered by the arbitrator may be confirmed in amy court of competent

A. The Healthcare Center’s business activities substantially affect, relate to, and involve
interstate commerce. For example, the Healthcare Cepter purchases substantial quantities of
goods znd services that are produced outside of the state and shipped across state lines to be
provided to Patients/Residents of the Healthcare Center. The Healthcare Center participates in
federally administered reimbursement programs, including Medicate and Medicaid, in which the
Healthcare Center receives reimbursement that is derived from out of state sources for items and
services provided to its Patients/Residents. As such, this Agreement shall be governed by and
enforced under federal law, specifically, the Federal Arbitraion Act (9 U.S.C. §§ 1-16), as
opposed to statc arbitration law, potwithstanding amy provision of state law or amy other
understanding or agreement between the parties. The parties specifically exclude the application
of South Carolina’s Uniform Arbitration Act.

L0000COING L0Z#3SVD - SYIA1d NOWINOD - N3MIV - INd §G*% 10 JBIA 6102 - QT4 ATIVOINOHLO3T

B. If any provision of this Agreement is determined by a court of competent jurisdiction
to be invalid or unenforceable, in whole or in part, the remaining provisions, and partially invalid
ar unenforceable provisioms, to the extent valid and enforceable, shall nevertheless be binding

and valid and enforceable.

' C. The provisions of this Agreement shall remain in effect afier any other agreements
between the parties have béen terminated,

Iv. Patient/Resident’s Understanding of Agreement
The Patient/Resident or the Patient/Resident’s Representative, has read this

Agreement in its entirety, and understands the language ir which it is written. If this
Agreement has been read on behalf of the Patient/Resident by the Patient/Resident’s

Representative, the Patient/Resident’s Representative has  explained to the
Patient/Resident, to the extent of the Patient/Resideént’s capability to understand sach
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State of South Carolina
ARBITRATION AGREEMENT

explanation, the nature of this Agreement and ifs essential terms.  The Patient/Resident
understands that:

A. The Patient/Resident has the right to seek legal counsel concerning this Agreement;

B. The signing of this Agreement is not a precondion to admission, expedited
admission, or the furnishing of services to the Patient/Resident by the Healthcare Center; and

C. This Aprecment may be revoked by written notice to the Healthcare Ceuter from the
Patient/Resident within thirty (30) days of signature. If not revoked within thirty (30) days, this
Agreement shall remain in effect for all cate and ‘services rendered at the Healthcare Center,
" even if such care and services are rendered following the Patient/Resident’s discharge and
readmission to the Healthcare Center. .

THIS AGREEMENT GOVERNS IMPORTANT LEGAL RIGHTS. PLEASE READ THE
AGREEMENT IN ITS ENTIRETY BEFORE SIGNING. THE PARTIES UNDERSTAND
AND ACKNOWLEDGE THAT, AS TO ALL DISPUTES THAT ARE GOVERNED BY
THIS AGREEMENT, EACH OF THE PARTIES IS WAIVING THE RIGHT TO TRIAL
BY JURY, AND INSTEAD DISPUTES BETWEEN THE PARTIES SHALL BE
RESOLVED THROUGH ARBITRATION.

WILLIEJ GRAY . PruittHealth - North Augusta
Print: Name of Patient/Resident

Signature of Patient/Resident 'Sithature of Healthcare Center’s Authorized Agent

VJWW ey e

_gnﬂg of Pat:enthesxdent ch:escntahve 2‘5’91 Name and Title of Heaithcare Center’s
Authorized Agent
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TAMARA GRAY
Prnt: Name of Pauent/Resxd! Representative and indicate capacity of representstive (e.g.,

: guz.rdxan, sttorney-in-fact, agent under Durable Power of Attorney for Healthcare, spouse, som,
daughter, etc.). ,

NOTE: In signing this Agreement, Patient/Resident Representative binds both Patient/Resident
and Patient/Resident Representative individually.

&
AT ¢
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ACKNOWLEDGMENT OF RECEIPT OF
PATIENT/RESIDENT FEDERAL & STATE RIGHTS

Patient/Resident Name: WILLIE ] GRAY

This healthcare center admits patientsiresidents and provides services without regard to race,
color, religion, sex, national origin, handicap condition or age.

I acknowledge receipt of the Patient/Resident Federa! & State Rightss I have been informed of
these rights either prior to or upon admission.

PATIENT/RESIDENT/REPRESENTATIVE:

CEEﬁgRICH

WILLIE ] GRAY MI
Print Patient/Resident’s Name Prixff Béulthcare Center Representative’s Natoe
PatictResident’s Signature Hedltbcdre Center Representative's Signature
TAMARA GRAY. PruittHealth ~ North Augusta
Print Pafient/Resident Representative’s Name Legal Nauie of Healthcdre Center

Yo oninad Py 722/
Patient/Resident Representative Ysignature - Date’

OMBUDSMAN ACKNOWLEDGMENT:
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I acknowledge receipt of information on the Long Term Caré Ombudsman Progmm for this state.

. PaﬁenﬂResidenVRépresentativc's Signature Date 4/;22 /('7
. f /

{Give original to patient/resident and photocopy this page (
for patient/resident’s file at healthcare center) -
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FREEDOM OF CHOICE STATEMENT
. Healthcare Center/Agency: PrujttHealth - North Augusta
Patient/Resident: WILLIE J GRAY ‘
It has been explained to me by the staff of the above named healthcare center/agency, and I fully
understand that:

@ I may select the physician of my choice, provided that such physician has been given, or
obtains, staff privileges at the healthcare center/agency. I understand and ackmowledge that the
exercise of the right to choose an attending physician does mot mean that fhie physician must or
will serve in that capacity. The healthcare center/agency will have the rght, after informing me,
to seeck alternative physician participation to assure the provision of appropriate and adequate
care and treatment. There are times when the attending physician is not available to the
patient/resident. On these occasions, the attending physician will ask another physicizm to attend
to the patient/resident during histher absence. I fully understznd this arrangement and I do
consent to being treated by the stand-by physician during the absence of my regular physician.

®) 1 may select the pharmacy or pharmacist of my choice for those phammaceutical supplies
and services mot provided by the healthcare center as part of the basic daily rate, provided that the
pharmacy or pharmacist packages medications in accordance with the healthcare center/agency's
packaging system and meets the requirements of a long term care pharmacy provider under the
Medicere Modernization Act.

() 1 understand that I may enroll in a Medicare prescription drug benefit plan or choose to
change my existing drug benefit plan on admission te the healthcare center/ageocy. 1 uoderstand
that enrollment in a drug plan may require payment tc the plan sponsor for the benefit.

The following indicate my choices:

1. Attending Physician Henry Tgdal.
Address & Phane Number: 1624 Main Street Agape Senior Columbia, SC 29201 (803)454-0365

2. ~ Pharmacy

LO000ZOING H0Z#3SVO - SYA1d NOWWOD - NIMIV - Wd SS¥ L0 2B 6102 - 3114 ATIVOINOYLOTT

1(__) do wish to enroll in a Medicare Prescription Drug Benefif plan
~ I(__) donotwish to enroll in a Medicare Prescription Drug Benefit plan.
I{__) wish to changg my enrollment jn the Medicare Presc iptiqn Drug Berefit to
e pune - (Ko

3. Consent to photograph. The decisions made below can be changed at any time by
informing the Social Services Director in writing. Please check the statement below that

reflects your wishes:

I (_)\/ do consent to be photographed or videotaped by the healthcare center for display,
* publication or broadcast with no forin of compensation. '
1 (__) do_not comsent to be photographed or videotaped by the healthcare center for
display, publication or broadcast with oo form of compensation.

Admission Packet-South Carolina Healthcare Centers Page | of2
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PH/P-000640

Rev: /07 : , — IE02
FREEDOM OF CHOICE STATEMENT

Healthcare Center/Agency: PruittHeaith - North Augusta

Panenr/Remdam WILLIE J GRAY.

4, Consent. regarding cormpundence. The decisions made below can be changed at any
time by informing the Social Services Director in wntmg Please check all the statements
_below that reflect your wishes: .

() I request that the Administrator or deslguee assist in the opening and/or reading of
my personal mail. S

- (__) 1 request that the Administrafor or designee assist in opening financially related

mail addressed to me such as checks, medical bills or statements, Medicare and

/ Medicaid correspondence.
(V) I do pot give consent for any staff of the healthcare center to open my mail. All

such mail shall be given directly to me or my responsible party, unopened.

5. Laundry. (See Guest Services Gmdc) Each personal item of clothing must be ma.rked
with 2 laundry marker.  Out of season clothing should be removed from patient/resident's
room by family.

Check your prefezeni:e, on the laundering of personal laundry:

{ /) done by the healthcare center _ . C
(__) done by family*

_ *If laundry is dome Sy family, a closed and labeled container that is fire retardant must be
“provided.

6. Other Specified Charges.

Besuty/Barber Shop
TV/Cable
Telephone

Other:

PATIENT/RESIDENT/REPRESENTATIVE:

WILLIB J GRAY

Print Patient/Resident’s Neime pmz::m Center Representative’s Narme
'Patient/Resident’s Signature - ) ealrhcare Center Rsprescntanve s Sigpature
TAMARA GRAY PryittHealth - North Augusta

Print Patient/Resident Representative’s Name ' Legal Name of Healthcare Center
Pahenthemdent Rzpmcﬁtanve § Signature Date'

Admission Packet-South Carolinz Healthcare Ceuters Page20f2
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PH/P-000589

~

Rev: 5/07 1E.03

ACKNOWLEDGMENT
OF TRANSFER/LIFT PROGRAM

This program has been implemented in an effort to provide a safc and healthy enviromment for
individuals in our care and for those that provide their care.

The TOTAL MECHANICAL LIFT w111 be used for individuals who camnot bear we1ght on
their legs and can only offer minimal assistance with their transfers/lifts.

The SIT OR STAND MECHANICAL LIFT will be used for individuals who can bear weight
on their legs and can offer assistance with their transfers/lifts.

A lift will not be used for individuals who can assist greater than 50% with their transfers/lifts in
order to continue to promote their highest level of functioning,

I have received a full explanation of the Transfer/Lift Program, and if requested, [ can receive

additional information.

PATIENT/RESD)ENT/REPRESENW‘IVE

WILLIE J GRAY chnm&ﬁl

Print Patient/Resident’s Name . an’ﬁca care Ceuter Representative’s Name
.%dr’%_.
Patient/Resident’s Signature Healtheare Center Representative’s Signatire
TAMARA GRAY PruittHealth - North Augusta
Print Patient/Resident Representative’s Name Legal Name of Healthcare Center
g Larmurad pood Y2 ln
f’zgentlkemdent Repress{tanve 's Signature Date’ ! \
!/'\
ral
Admission Packet-South Carolina Healthcare Centers Pagelofl
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PH/P-00084Z T

1

Rev: 5/07 2,06

MEDICARE SECONDARY PAYER QUESTIONNAIRE

Patient/Resident Name: WILLIE I GRAY - . Date: 09/22/2017

PARTL:
1. Are you receiving Black Lung (BL) benefits?

Yes.  Date benefits began: CCYY/MM/DD

BL is primary only for claims related to BL.
No. ’
2. Arethe sefv'icés to be paid by a gdvemmenl program -such‘ as a research grant?

" Yes. Gafemmnt program will pay primary benefits for these services.
No. : S

3. Has the Department of Veterans Affairs (DVA) authorized and agreed to pay for care at
thig healthcare ceater? i

/" Yes. DVAis primary for these seivices.
" No. '

4. Wasthe ﬂlnéssfxz:xjurj duetoa woﬂc related acpideﬁﬂcondiﬁon?

Yes.  Date of injuryfillness: CCYY/MM/DD -

Name and address of the WC plan:

L0000COINGLOCHASYD - SYRTd NOWWOD - NIMIV - Wd S5+ 10 18N 6102 - A3Id ATIVOINOYHLO3

Policy or identification number:

Name and address of your employm".

WC is primary payer only for claims related to work related injuries or iliness. Go to
PartII1. ‘ ' ‘ ‘

L/ No. GotoPartll

Admirzinm Packer-South Carolina Healthicare Centers Page 1 of 7
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PH/P-000643

Rev: 5/07 . . 2.06
\. .
MEDICARE SECONDARY PAYER QUESTIONNAIRE
Patient/Resident Name: WILLIEIGRAY Date: 09/22/3017
PARTIL:

1. Was the injury due to a non-work related accident?

Yes. Date of accident: CCYY/MM/DD
No. Goto Part IIL '

2. ‘What type of accident caused the illness/injury?

Antomobile
Non-automobile

Name and address of no-fault or Liability insurer:

Insurance claim number:

No-fault insurer is primary payer only for those claims related fo the accident. Goto
Part 1, : S

Other

3. 'Was another paity responsible for this accident?

Yes.

Name and.address of any Lability insurer:

Insurance claim oumber:
Liability insurer is- primary only for ‘these claims related to the accident. Go Yo Part

I:f_/

No. Go to Part LIL

et Ol FmaVin Daaltpare Cantars Page2 of 7
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PH/P-000644———F—

1

Rev: 5/07 ' 2.06

MEDICARE SECONDARY PAYER QUESTIONNAIRE

Patient/Resident Name: WILLIE JGRAY. Date: 09/22/2017

PART III:

1. Are you entitled to Medicare based on:

Ags. Go to.PartIV.
Disability. Go to Part V.
___ ESRD. Go to Part V1.
PARTIV: Age

‘1. Are yon currently employed?

Yes.

‘Name and address of your employer:

/
/ No. Date of retirement: CCYY/MM/DD

2. Isyowr spbuée currently employed?

Yes.

.LOOOOZOINGLOZ#ESVO - SV3ITd NOAWQD - NIMIV - Nd 897 10 1B 5102 - Q3714 ATTVOINOHLOT

Nazme and address of your spouse's employet:

___ No. Date of retirement: CCYY/MM/DD
If patient/resident answered NO to both gquestions I and 2, Medicare is primary unless
the patient/vesident answered YES to questions in Part I or Part O Do not proceed

any further.

3. Do you have group health plan (GHP) co‘vcragé based on your own, or a spouse's current

employment?
__ S Yes. .
_ V' No. STOP: Medicare is " the primary payer -unless the patient/resident
answered YES to the questions in Part I or 11

A dmicvinn Parkmt.Santh Mamlina Healthcare Centers Page 3 of 7
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" Rewv: 507 2.06

MEDICARE SECONDARY PAYER QUESTIONNAIRE

Patient/Resident Name: WILLIE J GRAY ‘ Date; 09/22/2017
4, Does the employer that sponsors your GHP employ 20 or more partuers?

Yes. STOP: Group health plan is primary. Obtain the following
information.

‘Name and address of GHP:

Policy identification number:
Group identification number:
Name of policy holder:
Relationship to patient/resident:

No. STOP: Medicareis the primary payer unless the patient/resident
answered YES to questions in Part I or IT.

PART V: Disability
1. Are you curently employsd?

Yes.

Name and address of your employer:

No. Date of retirement: CCYY/MM/DD

2. Is a family member currently employed?
. Yes.

Name and addréss of employer:

t Aecteos Caseil Farnlinn Waalthrars Cantare ’ Page 4 of 7
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PH/P-000646

Rev: 5/07 . ) 2.06

MEDICARE SECONDARY PAYER QUESTIONNAIRE

Patient/Resident Name: WILLIE I GRAY ‘ Date: 09/22/2017

No.

If the patz'e‘zit/residen: answers NO to both questions 1 and 2, Medicare is primary
unless the patient/resideiit answered YES to questions in Part I or II. Do not
proceed any further. '

3. Do you have group bealth plan (GHP) coverage based on ybur own, or family member's
‘current employment? '

Yes. - ‘
No. STOP: Medicare is primary payer unless the patient/resident
enswered YES to questions in Part I or 11,

4. Does the employer that sponsors your GHP employ 100 or more partners?

Yes. STOP: Group health plan is primary. Obtain  the following
information. ,

Name and address of GHP:

Policy identification number:
Group identification number:
Name of policy holder:
Relationship to patient/resident:

No. STOP:  Medicare is primary payer unless the patient/resident
answered YES to questions in Part I or I1. '

PART VI: ESRD
1. Do you have group health plan coverage?
~ Yes.

Name and address of GHP:

L LI NI W Page Sof 7
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PH/P-000647
Rev: 5/07 2.06
MEDICARE SECONDARY PAYER QUESTIONNAIRE
Patient/Resident Name: WILLIE ] GRAY ‘ Date: 09/22/2017
Policy identification number:
Group identification number:
~ Name of policy holder:

Relationship to patient/resident:
Name and address of cmployer if any, from which you receive GHP coverage:

No. STOP: Medicareis primary.

2. Have youteceived a kidney transplant?

Yes. Date of transplant: CCYY/MM/DD
No. .

3, Have you received maintenance dialysis treatments?
Yes.  Date dialysis began: CCYY/MM/DD

If you partlcxpated in a self dialysis training program, pro’ﬂde the date training
started: CCYY/MM/DD

‘Ne.

4. Are you within the 30 month coordination period?

Yes. . )
No. STOP: Medicareis primary.

5. Are you entiled to Medicare on the basis of eifher ESRD and age or ESRD and
disability? -

Yes. : o .
No. STOP: GHP is primary during the 30 month coordination period.

- 6. Was your initial entitlement to Medicare (incleding simultaneous entitlement) based on
ESRD?

Yes. STOP: GHP confinues to pey primary during the 30 month
coordination period.

No. Initial entitlement based on age or disability.

[P e : Pape Gof 7
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PH/P-000648 -

Rev: 507 2.06

'MEDICARE SECONDARY PAYER QUESTIONNAIRE

Patient/Resident Name: WILLIE I GRAY: " Date: 09222017

7. Does the working aged or disability MSP provision apply (Le., is the GHP primary based
on age or disability entitlement)? ’ :

Yes. STOP: GHP confinues ‘te pay primary 'duriﬁg the 30 month
. coordination period. :

No. ﬁ[édicare continues to pﬁy primary.

Failure to obtain the information listed in these sections is a violation of your provider
‘agreement with Medicare (see Section 142.3F). The information you must obtain is
essential to Hling a proper claim with Medicare or a primary payer. Failure to file a
proper claim can result {n the unnecessary denfal or development of claims.

L0000COINGLOC#ASYD - SYIATd NOWIWOD - NaMIV - INd S5'v 10 JBN 6102 - A3 ATIVIINOHLOI
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Section 3

Section 3

NURSING
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PH/P-000596

New 5/06 . : . 3.01

ANNUAL INFLUENZA (FLU) YACCINE
CONSENT /REFUSAL

It is the policy of PruittHealth - North Aususta _ (bealthcare center) that
an amual Infleenza (Flu) Vaccine be given to each patient/resident who resides in this
healthcare center unless comtraindicated by the physman or refused by the patient/resident or
family,anddependmg ontheavaﬂabihtyofthevaccme.

Panmssmn to receive the vaccine will be obtained on admission and will remain in place
unless rcvoked by the physician, patientresident or family. A one-time standing order for the
vaccine will be obtained from the physician upon admission to the heslthcare center. The
order will remain valid and appear each October on the Physician Order sheet unless
discontinued by the physician. :

CONSENT

/I have -been informed of this policy and the side effects, benefits and risks* of the
vaccine. I do wish to receive the flu vaccine cach year, depending on the availability
of the vaccine.

REFUSAL

I haveé been informed of this policy and the side effects, benefis and risks® of the
vaccine. I do not wish to receive the flu vaccine yearly..

PATIENT/RESIDENT/REPRESENTATIVE:

WILLIE ] GRAY MICHEL G RICH_

Print Patient/Resident’s Name Prizvflegiheare Center Represenitative’s Name
oA

Patient/Revident’s Signature Héalthcare Center Kepresentative’s Signature

TAMARA GRAY Pruitttealth - North Augusta

Print Patient/Resident Representative’s Name " Legal Name of Healthcare Center

Patient/Resident Represeditative’s S{ghature  Date

*Side effects, benefits and risks of the Influenza Vaccine are ettached and may be copied and
distributed to patients/residents and family members.

Admission Packet-South Caralina Healtheare Centers Page 1of 1
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PH/P-000597

New: 3/06
3.02

INFLUENZA VIRUS VACCINE INFORMATION

Paticnt/Resident Information: INFLUENZA VIRUS VACCINE, comnionly refered to as the
“fu” is used to prevent infections caused by speeific strains of influenza viruses. Strains of
viruses that cause influenza (flu) epidemics change yearly, and the U.S. and Capadian
governments determine for each country, which strains to include in the vaccine each year. The
vaccine works by causing the body to produce antibodies (disesse fighting substances) specific to
the selected viruses. Influenza virus vaccine is recommended for individuals who are at high risk
of being exposed to these viruses or for whom influenza infections could bave scrious
consequences, Examples of patients/residents who might benefit from influenza vaccine include
" adults or children with chrouic heart, kidney or lung disease, anemia or diabetes patients/
residents of nursing homes or other [opg tenm care facilities, adults over age' 64,
immuno-suppressed patients/residents (cancer, AIDS, steroid use), or healthcare workers.  The
effects of influenza vaccine last about six months, so it is necessary to be immunized every year.
Influenza virus vaccine is available only as an intramuscular (into a mauscle) injection.

Considerations _Before' Receiving Influenza Virus Vaccime: Patients/zesidents with significant
immune disorders may not respond effectively to this vaccine. Use of this vaccine also can make

symptoms and delay diagnosis of fever of unknown canse. This vaccipe should nmot be given
with severe respiratory (lumg) infections but can be given while patient/resident has 2 mild
infection, cold or diarthea. It should also be avoided in patients/residents with Guillain-Barre
Syndrome or with cutrent neurologic (brain or nerve related) disorders.

Radiation therapy or medications that suppress the immune system (e.g- cancer, chemotherapy or
steroids) may suppress the effectiveness of this vaccination, Influemza virus vaccine injections
also shonld be given cautiously to patients/residents taking blood thinners (anticoagulants)

because excessive bleeding or bruising can occur.

Allergies; Influenza vaccine should be avoided in patients/residents who bave ever experienced
an allergic or wnusual reaction to any fln vaccie. The vaccine also contains egg proteins and
should be avoided in patients/residents with egg allergies. The product from Wyeth-Ayerst is
developed from Gentamicin and should not be used in patientsiresidents with allergies to

Gentamicin or other aminoglycoside antibiotics.

Potential Side Effects: Mild pain, tendemess, redness or swelling at thie imjection site and low
grade fever (102.2 degrees F or less) are the most common unwanted effects. Less commonly,
skin resh or itching, irritability, tiredness or muscle aches and pains can occur. These effects are
generally mild and diseppear with 24-72 hours.

Serious allergic reactions are rare but can occur intluding difficulty breathing, shortness of
breath, wheezing, sovere rash, itching (hives), confusion, exireme irftability or seizures
(convulsions). Influenza vaccine can also, in rare cases, cause Guillain-Barre Syndrome. If any
of these symptoms oceur, notify your physician immediately.

© e ¥ ek it Pentice Tealifanre Mentem Page 1 of 1
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PH/P-000598

New: 5/06 3.03
PNEUMOCOCCAL VACCINE
CONSENT / REFUSAL

It is the policy of PmittHealth - North Aiignsta (healthcare center) that a
one time Pneumococcal Vaccine be given to each patient/resident who resides in this healthcare
center unless contraindicated by the physician or refused by the patient/resident or family.

Permission to receive the vaccine will be obtained on edmission. A one-time order for the
vaccine will be obtained from the physician upon admission te the healthcare center.

. CONSENT

]/ I have been informed of this policy and the side effects, bemcfits and misks* of the
vaccine., I do wish to receive the Pneumococcal Vaccine.

REFUSAL

I bave been informed of this policy and the side effects, benefits and risks* of the
vaccing. I do not wish to receive the Pneumiococcal Vaccine.

PATIENT/RESIDENT/REPRESENTATIVE: - -~

MIM

WILLIE J GRAY

Print Patient/Resident’s Name PriptTjcalthcare Center Representative’s Name
Patieni/Resident’s Signature calthcare Center Representative’s Signature
TAMARA GRAY PruittHealth - North Aupusta

Print Patient/Resident Representative’s Name Legal Name of Heatthcare Center
Patient/Resident Rzprgent'ative's Signature ~Date

"‘Side eﬁ'écts. bepefits and risks of the Inﬂuenz# Vaccine are attached and may be ;:apied and distributed

to patients/residents and family members.

Admission Packet-South Caroline Healthcare Centers
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PH/P-000599

New: 5/06 3.04

PNEUMOCOCCAL VACCINE INFORMATION

Patient/Resident Information: PNEUMOCOCCAL VACCINE POLYVALENT (Pricumovax)
is used to prevent infections caused by amy of 23 strains of pneumococcal bacteria.  These
bacteria are the major cause of serions preurnonia meningitis infections worldwide. The vaccine
works by causing the body to produce sntibodies (disease-fighting substances) specific to these
bactea.  Penumococcal vaccime is recommended for individuals who are at high rsk of
developing these infections or for whom such infections could have serious consequences.
Examples of residents/patients who might benefit from the pneumococcal vaccine include adults
or children (over age 2) with chronic illnesses (e.g., head, kidney or lung disease, diabetes,
amemia or other blood disorders, cancers, sickle cell disease) or residents/patients of nursing
homes or other long-term care facilities. Immunity is produced by the pneumococcal vaccine
with two-lree weeks and lasts 5-10 years in most adults and re-vaccination generally i3 not
rocommended,  However, children under age 10 at the time of vaccination may require &
re-vaccination after 3-5 years.  Pneumococcal vaccine is available only 4s a suspension for
injection into 2 muscle or under the skin.

Cunsiderations  Before Receiving Pneumococcal Vaccine: Other medical conditions:
Residents/patients with significant immune disorders may not respond effectively to this vaccine,
Use of this vaccine also can make symptoms and delay diagnosis of fever of umkmown cause.
This medication should be used cautiously in residents/patients with severe respiratory (lung)
disease or infections, or heart disease. These residents/patients are at am increased sk for
developing serious side effects and are less dble to compensate for them. Pneumococcal vaccine
also can cause relapse in residents/patients with idiopathic thrombocytic purpura (TTF).

Other medications: Radiation therapy and medications that suppress the immune system (e.g
cancer, chemotherapy, steroids) reduce the effectiveness of this vaccination. Pneumococcal
vaccine should - be -given two weeks before removal of the spleen or beginomg
- cancer ftreatments) to allow adequate time for production of

immunosuppressive therspy (o2
your physician is aware of all medicdtions you are

_antibodies to the bacteria. Make sure that
currently taking before receiving this vaccine.
Administration of Pneumococcal Vaccine: This medication is not for self-medication. It is given
uader a physicien’s supervision as an injection ioto a muscle. -

Potential Side Effects; Mild pain, tenderness, redness or swelling at the injection site are the
most common umwanted side effects. Less commonly, skin rash or ifching, mild fever (102
degrees F or less), headache, joint or muscle aches and weakpess can occur. These are generally
mild and disappear within 24-72 hours. Contact your physician if they continue and are severe.

actions are fare but capn OCCUE including difficulty breathing, shortness of
severe rashfitching, cocfusion, exireme iritability or seizures (convulsions).
be associated with Guillain-Barre Syndrome which
arms or legs or headaches. If any of these

Serious allergic re
breath, wheezing,
Prnewrnococcal vaccine may also in rare cases
is exhibited by extreme weakmess, pumbnesg in the
symptoms occur, notify your physician immediately.
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PH/P-000588

Rev: 5/07 ’ 3.0

PATIENT/RESIDENT OR AUTHORIZED PERSON
ACKNOWLEDGMENT OF RESTRAINT REDUCTION PROGRAM

PruittHealth - North Augusta {healthcare center name), in accordance
with new federal and state laws, has a very stringent program regarding the use of physical and
chemical restraints on patientsiresidents, Our philosophy of providing patients/residents with the
highest possible quality of care and life is reflective’ of our belief that it is esseatial for our
patients/residents to maiotain their dignity and independence by being permitted to take “the
normal risks of everyday life". Restraints used in an attempt to remove these normal risks of
living violate the rights of patients/residents, greatly reduces their quality of life, and presents
significant physical and psychological risks. For these reasons, it is the philosophy of this
healthcaré center to promote a restraint free environment, as designated in the Restraint Reduction
Program.

In accordance with, federal and state laws, restraint use in our healthcare center will only be
considered to treat a medical symptom/condition thst endangers the physical safety of the
patient/resident or other patients/residents and under the following conditions: 1) as a last resort
measure after a trial period where restraint free measures bave been undertaken and proven
" unsuccessful; 2) with a physician order; 3) with the consent of the patient/resident; 4) when the
benefits of the restraint outweigh the identified risks. If restraint use is desmed necessary, the goal
will be to use the least restrictive type of restraint for the shortest period of time possible, with a
structured plan for time out of the restraint and for restraint elimination.

Every patient/resident at this healthcare center will be individually assessed upon admissiod
regarding the need for appropriate safety measures and will be periodically reassessed as their
needs change throughout their stay at our healthcare center. The Restraint Reduction Committee
will collaborate to promote a restraint free environment.

By virtue of my signature, I state that I have received, read, and had an opportunity to discuss any

questions I have had coficerning this restraint policy. Additionally, I state that I clearly understand
.and agree with this program.

PATIENT/RESIDENT/REPRESENTATIVE:

WILLIE J GRAY mcm;k_@

Print Patient/Resident’s Name Prirl Bédithcare entative’s Name
Patient/Resident’s Signature Healthcare Center Representative’s Signature

TAMARA GRAY PruittHealth - North Augusta

Print Patient/Resident Representative’s Name Legal Name of Healthcare Center

“Patient/Resident Represtatative’s Sigaature Date

Adission Packet-South Carolina Healtheare Ceaters Page ! of |
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PH/P-000280
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Section 4
SOCIAL SERVICES
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PH/P-000587

Rev: 5/07

ADVANCE DIRECTIVES CHECKLIST
Healthcare Center: PrujttHealth - North Augusta

Patient/Resident Name; WILLIE ] GRAY

Please read the following (3) statements and initial each: (If the patient/resident is unable to cumprehcnd the

information, the person admxttmg the patient/resident will initial and receive the information.)

1. Ihavebeen given written materials on my rights to accept or refuse medical and surgical treatments

and my rights to formulate advance directives. " .4311' Tnitials
. 2. Tunderstand thatI am not requ:.red to have an advance dxrectwe n order to receive medical 4
treatment at this healthcare center. . Tnitials
3. Tunderstand that the terms of any advance directive that I have executed will be followed by th:
- staff and physicians of this healthcare center to the extent penmitied by law. % Tnitials

Please check one of the following statements; %'M’é M et E

—— I have executed an advance directive and will provide a copy to the healthcare center, I
understand that the staff and physicians of this healthcare center will not be able to follow
the terms of my advance directive until I provide a copy of it to the staff,

—— I have pot executed an advance directive, and do not wish to discuss advance directives
further at this time.

—— 1 have not executed an advance directive but would like to obtain additional information
about advance directives. Information was provided. Initials

— - Patient/resident is umable to comprehend what advance directives are, but this was
explained to the family as part of our community education effort.

PATIENT/RESIDENT/REPRESENTATIVE:

WILLIEJ GRAY - .

Print Patient/Resident’s Name Representative’s Name
’ Patient/Resident’s Signature , Héalthcare Center Representative’s Signature

TAMARA GRAY ' i PruittHealth - North Avgusta

Print Patient/Resident Representative’y Name Legal Name of Healthcare Center

Paltient/Res_ident Representative's Signature Date

The follomng advance directives or DNR orders have been executed and are complete:
= ¢ }Livieg Will; [ ] DPAHC; [ ) DNR Order; { ] Organ Donation; | ] Body Donation
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A living will is a document
_ procedures that would merely

PH/P-000573

New: 5/07
2 : State of South Carolina
ADVAN CE DIRECTIVES & "DO NOT RESUSCITATE" ORDERS

PATIENT/RESIDENT SELF-DETERMINATION ACT:

The act mandates Medicare and Medicaid certified healthcare centers to give patients/residents
information about their right to make  decisions concerning medicsl care including the right to
accept or refuse treatment and the right to forrmmlate advance directives.

ADVANCE DIRECTIVES:

» simply refers to documents written before serious illness that state
or nsme someone to mske choices about medical freatrnent
ake decisions. Whether you choose to execute an advance
on of whether you receive services from

The term “Advance Directive
your choices about medical  treatment
for you, if you become mnable to m
directive is a personal matter and will never be a conditi
a health care provider.

Most states recognize two types of Advance Directives. These are referred to as the following:
1)  LivingWill .
2) Durable Power of Attorpey for Health Care.

LIVING WILL:

that instructs your doctor to withhold or withdraw certdin medical
postpone or prolong the dying process shonld you have a “terminal
condition, be in a2 coma or peisistent vegetative state. A Living Wil contains writteh instructions
explaining the type of health care treatment you prefer to receive if you cannot communicate for
yourself. These ipstructions will be followed in ooly three situations: when you have a terminal
illness and death is imminent; when you are in a coma (ot mecessarly brain damaged) with no
reasonable expectation of regaining consciousness; or if you are in a2 persistent vegetative state
(there is brain damage) with no reasonable expectation of regaining cogaitive fimction. A Living
Will should mot be confused with the legal documents you create which distribute your assets
-upon death. You do not need legal counsel to prepare a Living Will. This document can be

revoked at anytime.
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PH/P-000574

New: 5/07

4.02
State of South Carolina

ADVANCE DIRECTIVES & "DO NOT RESUSCITATE" ORDERS
DURABLE POWER OF AT’I‘ORNEY'F OR HEALTH CARE:

A dursble power of attorney for bealth care is a document in which you name another person, an
agent, to make medical decisions for you if you become unable to make them. You should sit
down with this agent and discuss your views; thus, giving your agent instructions or guidelines,
you want them to. follow. The appointed person is to make decisions that they feel the
patient/resident would have wanted, not necessarily what they would want themselves.  This
advance directive varies from the living will in that it can relate to any medical condition not just
if you become terminal, in a coma or persistent vegetative state.

As long as you are compeient and sble to communicate, you make your own decisions. Your
agent is involved only when and if it is determined that you are umable to understand or
communicate your decisions. Just as with the living will, you can revoke or cancel the document

at any time.
DO NOT RESUSCITATE ORDERS:

Cardiopulmonary resuscitaton (CPR) involves performing chest compressions and mouth to
mouth breathing when a person goes into cardisc or respiratory arrest m order to bring them back
to life. Once CPR is started, it must continue until the person gets to the hospital. For many, this
may not be a desired treatment of choice.

Our healthcare cepter recognizes a “Do Not Resuseitate” (DNR) order. All that a DNR order
means is that the person does not want CPR if ‘they go into cardiac or respiratory amest. All other
care and treatment continues the same.

Patients/residents who can understand what CPR is and its ramifications can make ther own
decision about whether they would want CPR if their heart stops beating. If the patient/resident
cannot understand, an authorized person can comsent to.the DNR order if the physician bas
determied the patient/resident to be a candidate for nop-resuscitation. The decision about
whether to request a DNR order should be made based on what the patient/resident would have

wanted bad they been able to speak for themselves.

The policy of this healthcare center is to perform CPR unless we have a DNR order from a
physician. There is a procedure that we follow in order to comply with the state law. If you
would like more information or feel that you went to proceed with having a DNR order
completed, please contact the Social Services Director.

ADDITIONAL INFORMATION AVAILABLE:
If you have any questions concerning amy of this material or would lke standard forms for a
particular advance directive, please contact the Social Services Director.
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PH/P-000575

New: 5/07 4.03
DECLARATION OF A DESIRE FOR A NATURAL DEA'I_'H
STATE OF SOUTH CAROLINA DECLARATION
COUNTY OF OF ADESIRE FORA
NATURAL DEATH
L : __, Declarant, being at least eighteen years of age

and a.resident of and domiciled in the City of __; County of
State of South Carolina, make this Declaration this day of

3

.20

make known my desire that no life-sustaifring procedures be used to

f willfully and voluntarily
terminal or if T am in a state of permanent UDEOMSCIOUSTESS,

prolong my dying if my condition is
and I declare:

ertified to be a terminal condition by two physicians who have
personally examined me, cne of whom is my aftending physician, aod the physicians have
determined that my death could occur within a reasonably short period of time without the use
of life-sustaining procedures or if the physicians certify that I am in a state of permanent
anconsciousness and where the application of life-sustaining procedures would serve only to
prolong the dying process, 1 direct that the procedures be withheld or withdrawn, and that I be
permitted to die paturally with only the administration of medication or the performance of any

medical procedure necessary to provide me with comfort care.

INSTRUCTIONS CONCERNING ARTIFICIAL NUTRITION AND HYDRATION

If at any time I have a condition ¢

INITIAL ONE OF THE FOLLOWING STATEMENTS:

If'my .condition is terminal and could result in death within a reasonably short time,

I direct that nutriion and hydration BE PROVIDED through eamy medically
indicated means, inchiding medically or surgically implanted tubes.

I digect that mutriion and hydration NOT BE PROVIDED through any medically

indicated means, including medically or surgically implanted tubes. ,

INITIAL ONE OF THE FOLLOWING SMS:

If1 am in-a persistent vegetative state or other condition of permanent uNCONSCIOUSDESS,

1 direct -that nutrition end hydration BE PROVIDED through any medically
indicated means, including medically or surgically implanted tubes.
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PH/P-000576

New: 5/07 4,03

DECLARATION OF A DESIRE FOR A NATURAL DEATH

Name

1 direct that nuti_'iﬁbn and hydration NOT BE PROVIDED through any medically .
indicated mearts, including medically or surgically implanted tubes.

In the absence of my ability to give directions regarding the use of life-sustaining procedures, it
is my intention that this Declaration be honored by my family and physicians and any health
facility in which I may be a patient as the final expression of my legal right to refuse medical or
surgical treatment, and I accept the consequences from the refusal.

I am aware that this Declaration authorizes a physician to withhold or withdraw life-sustaining
procedures. I am emotionally and mentally competent to make this Declaration.

_APPOINTMENT OF AN AGENT (OPTIONAL):

1. You may give another person authority to revoke this declaration on your behalf. If you wish
to do so, please enter that person's name in the space below.

" Name.of Agent with Power to Revoke:
~* Address; - )
Telephone Number: _

2. You may give another person authority to enforce this declaration on your behalf. If you wish
to do so, please enter that person's name in the space below. S

Narme of Agent with Powet to Enforce: -
Address; o
“Telephone Number: __

- REVOCATION PROCEDURES

THIS DECLARATION MAY BE REVOKED BY ANY ONE OF THE FOLLOWING

METHODS. HOWEVER, A REVOCATION IS NOT EFFECTIVE UNTIL IT IS

COMMUNICATED TO THE ATTENDING PHYSICIAN.

(1) BY BEING DEFACED, TORN, OBLITERATED, OR OTHERWISE DESTROYED, IN
EXPRESSION OF YOUR INTENT TO REVOKE, BY YOU OR BY SOME PERSON IN
YOUR PRESENCE AND BY YOUR DIRECTION. REVOCATION BY DESTRUCTION OF
ONE OR MORE OF MULTIPLE ORIGINAL DECLARATIONS REVOKES ALL OF THE
ORIGINAL DECLARATIONS;
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PH/P-000577

New: 5/07 4,03

DECLARATION OF A DESIRE FOR A NATURALDEATH

Name

(2) BY A WRITTEN REVOCATION SIGNED AND DATED BY YOU EXPRESSING YOUR
INTENT TO REVOKE;

(3 BY YOUR ORAL EXPRESSION OF YOUR INTENT TO REVOKE THE
DECLARATION. AN ORAL REVOCATION COMMUNICATED TO THE ATTENDING
PHYSICIAN BY A PERSON OTHER THAN YOU IS EFFECTIVE ONLY IF:

(2) THE PERSON WAS PRESENT WHEN THE ORAL REVOCATION WAS MADE;
) THE REVOCATION WAS COMMUNICATED TO THE PHYSICIAN WITHIN A

REASONABLE TIME;
() YOUR PHYSICAL OR MENTAL CONDITION MAXES 1T IMPOSSIBLE FOR THE

PHYSICIAN TO CONFIRM THROUGH SUBSEQUENT CONVERSATION WITH YOU
THAT THE REVOCATION HAS OCCURRED. :

TO BE EFFECTIVE AS A REVOCATION, THE ORAL EXPRESSION CLEARLY MUST
INDICATE YOUR DESIRE THAT THE DECLARATION NOT BE GIVEN EFFECT OR
THAT LIFE-SUSTAINING PROCEDURES BE ADMINISTERED;

(% IF YOU, IN THE SPACE ABOVE, HAVE AUTHORIZED AN AGENT TO REVOKE THE
DECLARATION, THE AGENT MAY REVOKE ORALLY OR BY A WRITTEN, SIGNED,
AND DATED INSTRUMENT. AN AGENT MAY REVOKE ONLY IF YOU ARE
INCOMPETENT TO DO SO. AN AGENT MAY REVOKE THE DECLARATION

PERMANENTLY OR TEMPORARILY.

(5) BY YOUR EXECUTING ANOTHER DECLARATION AT A LATER TIME.

Signature of Declarant

STATE OF : AFFIDAVIT
COUNTY OF

We, and ] , the
undersigned witnesses to the foregoing Declaration, dated the __ day of , 20, , at
least one of us being first duly swomn, declare to the undersigned authority, on the basis of our
best information and belief, that the Declaration was on that date signed by the declarant as and
for his DECLARATION OF A DESIRE FOR A NATURAL DEATH in our presence and we, at
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PH/P-000578

New: 5/07 4.03

DECLARATION OF ADESIRE FORA NATURAL DEATH

Name

.his tequest and -in his presence, and in the presence of cach other, subscribe our pames as
witnesses on that date. The declaxant is personally known to us, and we believe him to be of
sound mind. Each of us affirms that he is qualified as a witness to this Declaration under the
the South Carclina Death With Dignity Act in that he is not related to the declarant
or adoption, either as & spouss, lineal ancesi:or,‘ descendant of the parents of
the declarant, or spouse of any of them; nor directty financially responsible for the declarant's
 medical care; mnor entitled to aoy portion of the declarant's estate opon his decease, whether
under any will -or as an heir by intestate succession; por the beneficiary of a life insurance policy
of the declarant; mor the declarant's attending physician; nor am employee of the attending
nor a person who has a claim against the declarant's decedent's estate as of this time.
of a health facility in which the declarant is a patient. If
nirsing care facility at the date of execution of this
by the. State Ombudsman, Office of

provisions of
by blood, martiage,

physician;
‘No more than one of us is an employee
the declarant is a resident in a hospital or
Declaration, at least one of us is an ombudsman designated

the Govemnor.
. Witness
Wi’méss .

Subscribed before me by : . ' __, the A'declaranr, and subscribed and
. swomn to before me by . ., the witnesses, this __ day of ,

20

Signature

Notary Public for

My commission expires:

' SEAL
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PH/P-000579

New: 5/07 4.04

INFORMATION ABOUT THIS DOCUMENT

THIS IS AN IMPORTANT LEGAL DOCUMENT. BEFORE SIGNING THIS DOCUMENT,
YOU SHOULD KNOW THESE IMPORTANT FACTS:

1. THIS DOCUMENT GIVES THE PERSON YOU NAME AS YOUR AGENT THE POWER
TO MAKE HEALTH CARE DECISIONS FOR YOU IF YOU CANNOT MAKE THE
DECISION FOR YOURSELF. THIS POWER INCLUDES THE POWER TO MAKE
DECISIONS  ABOUT  LIFE-SUSTAINING TREATMENT. UNLESS YOU  STATE
OTHERWISE, YOUR AGENT WILL HAVE THE SAME AUTHORITY TO MAKE
DECISIONS ABOUT YOUR HEALTH CARE AS YOU WOULD HAVE.

2. THIS POWER IS SUBJECT TO ANY LIMITATIONS OR STATEMENTS OF YOUR
DESIRES THAT YOU INCLUDE IN THIS DOCUMENT. YOU MAY STATE IN THIS
DOCUMENT ANY TREATMENT YOU DO NOT DESIRE OR TREATMENT YOU WANT
TO BE SURE YOU RECEIVE. YOUR AGENT WILL BE OBLIGATED TO FOLLOW YOUR
INSTRUCTIONS WHEN MAKING DECISIONS ON YOUR BEHALF. YOU MAY ATTACH
ADDITIONAL PAGES IF YOU NEED MORE SPACE TO COMPLETE THE STATEMENT.

3. AFTER YOU HAVE SIGNED THIS DOCUMENT, YOU HAVE THE RIGHT TO MAKE
HEALTH CARE DECISIONS FOR YOURSELF IF YOU ARE MENTALLY COMPETENT TO
DO SO. AFTER YOU HAVE SIGNED THIS DOCUMENT, NO TREATMENT MAY BE
GIVEN TO YOU OR STOPPED OVER YOUR OBJECTION IF YOU ARE MENTALLY

COMPETENT TO MAKE THAT DECISION.

4. YOU. HAVE THE RIGHT 'TO REVOKE THIS DOCUMENT, AND TERMINATE YOUR
AGENT'S AUTHORITY, BY INFORMING EITHER YOUR AGENT OR YOUR HEALTH

CARE PROVIDER ORALLY OR IN WRITING.

5. IF THERE IS ANYTHING IN THIS DOCUMENT THAT YOU DO NOT UNDERSTAND,
YOU SHOULD ASK A SOCIAL WORKER, LAWYER, OR OTHER PERSON TO EXPLAIN

ITTOYOU.

6. THIS POWER OF ATTORNEY WILL NO,T ‘BE VALID UNLESS TWO PERSONS SIGN AS
WITNESSES. BACH OF THESE PERSONS MUST EITHER WIINESS YOUR SIGNING OF
THE POWER OF ATTORNEY OR WITNESS YOUR ACKNOWLEDGMENT THAT THE

SIGNATURE ON THE POWER OF ATTORNEY IS YOURS.

THE FOLLOWING PERSONS MAY NOT ACT A8 WITNESSES:
A. YOUR SPOUSE; YOUR CHILDREN, GRANDCHILDREN, AND OTHER LINEAL

DESCENDANTS; YOUR  PARENTS, GRANDPARENTS, AND OTHER  LINEAL
ANCESTORS; YOUR SIBLINGS AND THEIR LIN_EAL DESCENDANTS; OR A SPOUSE OF

ANY OF THESE PERSONS.
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%

New: 507 - 4.04
B. A PERSON WHO IS DIRECTLY FINANCIALLY RESPONSIBLE FOR YOUR MEDICAL

CARE. ' \
C. A PERSON WHO IS NAMED IN YOUR WILL, OR, IF YOU HAVE NO WILL, WHO
WOULD INHERIT YOUR PROPERTY BY INTESTATE SUCCESSION.

~ D. ABENEFICIARY OF A. LIFE INSURANCE POLICY ON YOUR LIFE.

E. THE PERSONS NAMED IN THE HEALTH CARE POWER OF ATTORNEY AS YOUR
AGENT OR SUCCESSOR AGENT.

F. YOUR PHYSICIAN OR AN EMPLOYEE OF YOUR PHYSICIAN,

G. ANY PERSON WHO WOULD HAVE A CLAIM AGAINST ANY PORTION COF YOUR
ESTATE (PERSONS TO WHOM YOU OWE MONEY).

IF YOU ARE A PATIENT IN A HEALTH FACILITY, NO MORE THAN ONE WITNESS MAY
BE AN EMPLOYEE OF THAT FACILITY.

7. YOUR AGENT MUST BE A PERSON WHO IS 18 YEARS OLD OR OLDER AND OF
SOUND MIND. IT MAY NOT BE YOUR DOCTOR OR ANY OTHER HEALTH CARE
PROVIDER THAT IS NOW PROVIDING YOU WITH TREATMENT; OR AN EMPLOYEE
OF YOUR DOCTOR OR PROVIDER; OR A SPOUSE OF THE DOCTOR, PROVIDER, OR
EMPLOYEE; UNLESS THE PERSON IS A RELATIVE OF YOURS.

8. YOU SHOULD INFORM THE PERSON THAT YOU WANT HIM OR HER TO BE YOUR
HEALTH CARE AGENT. YOU SHOULD DISCUSS THIS DOCUMENT WITH YOUR
AGENT AND YOUR PHYSICIAN AND GIVE EACH A SIGNED COPY. IF YOU ARE IN A
HEAITH CARE FACILITY OR A NURSING CARE FACIUTY, A COPY OF THIS
DOCUMENT SHOULD BE INCLUDED IN YOUR MEDICAL RECORD.

HEALTH CARE POWER OF ATTORNEY

(S.C. STATUTORY FORM) ,
o

1. DESIGNATION OF HEALTH CARE AGENT

I _ , hereby appoint:
(Principal)
(Agent)
(Address)
Home Telephone: Wark Telephone: .

as my agent to make health care decisions for me as authortzed in this document.
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PH/P-000581 ~———1m

New: 5/07 4.04

5 EFFECTIVE DATE AND DURABILITY
intend to create a durable power of attorney effective upon, and only

By this document I
during, any period of mental incompetence.

3.  AGENTSPOWERS

1 grant to my agent full authority to make decisions for me regarding my health care. In
exercising this authority, my agent shall follow my desires as stated in this document of
otherwise expressed by me or kpown to my agent. In making any decision, my agent shall

attempt to discuss the proposed decision with me to determine my desires if I am able to
copumunicate in amy way. If my agent capnot determine the choice I would want made,
then my agept shall make a choice for me based upon what my agent believes to be n my
best interests. My agent's authority to interpret oy desires s intended to be as broad s
possible, except for any limitations I may state below. :
Accordingly, unless specifically limited by Section E, below,
follows:

my agent is authorized as

A. To consent, refuse, or withdraw consent to 8oy and all types of medical care,
treatment, surgical procedures, diagnostic procedures, medication, and the use of
mechanical or other procedures that affect any bodily function, including, but not hmted
to, artificial * respiration, putritional  support and  hydration, and cerdiopulmonary
resuscitation; :

B. To authorize, or refuse to authorize, any medication or pi‘ocedure intended to relieve
pain, even though such use may Jead to physical damage, addiction, or hasten the moment
of, but not intentionally cause, oy death;

even against medical advice, from any

C. To authorize my admission to oY disphérge,
hospital, nursing care facility, or similar facility or service;

1000020 -
IN6LOZ#3ASVYD - SYITd NOWWQD - NIMIV - INd S5°+ 10 18N 6102 - AF T4 ATTIVOINOH LD

D. To take any other action necessary 10 making, documenting, and assuring
hnplementation of decisions concerning mmy heslth care, inciuding, but not limited fo,

granting agy waiver or release from liability required by @oy hospital, physician, nursing
care provider, or other health care provider; signing any documents relating to refusals of
treatment or the lezving of a facility against medical advice, and pursuing any legal action
in my name, and at the expense of my estate to force compliance with my wishes s
Jeterrined by my agent, or to seek actual or punitive damages for the failure to corbply.

E. The powers granted above do mnot include the following powers OF are subject to the
following rules er Timitations:
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PH/P-000582

New: 5/47 4.04

4, ORGAN DONATION (INITIAL ONLY ONE)

My agent may ___ may pot ___ consent to the donation of all or any of my tissue or

organs for purposes of transplantation.

s. EFFECT ON DECLARATION OF A DESIRE FOR A NATURAL DEATH (LIVING

. WILL)
eclaration of a Desire for a Natural Death, the
will be given effect in any situation to which
make decisions concermning my health

I undorstand that if 1 bave a velid D
instructions contained in the Declaration
they are applicable. My agent will have authority to

care only in situations to which the Declaration does not apply.

STATEMENT OF DESIRES AND SPECIAL PROVISIONS

With respect to any Lifc-Sustaining Treatment, I direct the following:
(INFTIAL ONLY ONE OF THE FOLLOWING 4 PARAGRAPHS)

(1) ___ GRANT OF DISCRETION TO AGENT. I do not want my life to be prolonged
nor do I want life-sustaining {reatment to be provided or continued if my agent believes
the burdens of the treatment outweigh the expected benefits. I want my agent to consider
the relief of suffering, my personal beliefs, the expense involved and the quality as well
as the possible extension of my life in making decisions concerning life-sustaining

treatment.

OR .

@) __ DIRECTIVE TO WITHEOLD OR WITHDRAW TREATMENT. I do mot want
my life to be prolonged and I do not want ii.fe-sustaining treatment: '

incurable or imeversible and, without the administration of

a. ifv 1 bave 2 condition that is _ A
d to tesult in death within 3 relatively short period of

' life-sustaining procedures, expecte
time; or
b.iflamina state of permanent UNCONSCIoUSDESS.

OR

DIRECTIVE FOR MAXIMUM TREATMENT. I want my life to be prolonged to
ible, within the standards of accepted medical practice, without
or the cost of the procedures.

G —
the greatest extent posS
regard to my condition, the chances I have for recovery,

OR

(4) __ DIRECTIVE INMY OWN WORDS:
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PH/P-000583

4.04

New: 5/07 :

7.

10.

- WILL NOT HAVE AU

STATEMENT OF DESIRES REGARDING TUBE FEEDING

With respect to Nutrition and Hydration provided by means of a masogastric tube or tube

{nto the stomach, intestines, or veins, I wish to make clear that (INITIAL ONLY ONE) -

1 do not want fo roceive these forms of artificial putrition and hydration, and they

may be withheld or withdrawn under the conditions given above.

OR

___Tdo want to receive these forms of artificial nutrition and hydration.

IF YOU DO NOT INITIAL EITHER OF THE ABOVE ST. , YOUR AGENT
THORITY TO DIRECT THAT NUTRITION AND HYDRATION

MECESSARY FOR COMFORT CARE OR ALLEVIATION OF PAIN BE

SUCCESSORS

becomes ‘legally disabled, resigns, refuses to act, becomes
divorced or separated from me, I name the
alone and successively, in the order

If an agent pamed by me dies,
unavailable, or if an, agent who is my spouse is
following as successors to my agent, each to act

. named.

A, First Alternate Agent:
Address; -
Telephoe:____

B. Second Alternate Agent:

Address:;
Telephone:

ADI»ﬂNlSTRAT[VE PROVISIONS

Attorney and any provisions relating to health

A. T revoke any prior Health Care Power of
B. This power of attomey is intended to be

care of any other prior power of attorney.
velid in any jursdiction in which it is presented.

UNAVAILABILITY OF AGENT

the Agent or Successor Agents pamed herein are unable or

If at any relevant time
unwilling to make decisions concerming my health care, and those decisions are 10 be

made by a guardian, by the Probate Court, or by a surrogate pursuant to the Adult Health
Care Consent Act, it is my intention that the guardian, Probate Court, or surrogate make
those decisions in accordance with my directions as stated in this document.

PageSof6
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PH/P-000584

4.04

New: 5/07

- Name

BY SIGNING HERE I INDICATE THAT I UNDERSTAND THE CONTENTS OF THIS
DOCUMENT AND THE EFFECT OF THIS GRANT OF POWERS TO MY AGENT.

I sign my name to this Health Care Power of Attorney on this _. day of

My current home address is:

Signature:

Name:

WITNESS STATEMENT

1 declare, on the basis of information and belicf, that the person who signed or
acknowledged this document (the principal) is personally kmown to me, that he/she
signed or ackmowledged this Health Care Power of Aftormey in my presence, and that
hefshe appears to be of sound mind and under no duress, fraud; or undue influence. I am
not related to the principal by blood, marriage, or adoption, either as a spouse, a lineal
ancestor, descendant of the parents of the principal, or spouse of amy of them. [ am oot
directly financially respopsible for the principal's medical care. I am not entitled to any
portion of the principal's estate upon his decease, whether under any will or as an heir by
intestate succession, nor am I the beneficiary of an insurance policy on the principal's life,
nor do I have a claim against the principal's estate as of this time. I am not the principal's
attending physician, nor an employee of the attending ‘physician, No more tham one
witness is an employee of a health facility in which the principal is a patient. I am not
appointed as Health Care Agent or Successot Health Care Agent by this document.

Witness No. 1

Signature: Date:

Print Name: ‘ Telephone: e
Residence Address:

Witness No. 2

Signature: _ Date: -

Print Name: Telephone: e
Residence Address: '
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PH/P-000585

Rev: 5/07 4.05
AUTHORIZATION OF DO NOT RESUSCITATE ORDER
WITH DECISION-MAKING CAPACITY
1 ~_, have been informed of and understand

the risks and benefits of Cardiopulmonary Resuscitation (CPR) and hereby comsent to an order

that CPR not be initiated in the event of a cardiopulmonary arrest.

Patient/Resident's Signature Date

DO NOT RESUSCITATE ORDER

Neme of Patient/Resident:
This certifies that an order not to resuscitate has been. entered on the above-named
patient/resident.

SIGNED:;

Attending Physici'aﬁ

(Printed or Typed Name of Attending Physician) Deate

Attending Physician’s Telephone Number:

Pagelof 1
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PH/P-000586

Rev: 5/07 4.06

AUTHORIZATION OF DO NOT RESUSCITATE ORDER
WITHOUT DECISION-MAKING CAPACITY

As the attending physician of , I hereby authorize
the entry of an order in the medical record instructing this healthcare center not to provide

Cardiopulmonary Resuscitation (CPR) or intubation to this patient/resident.

Please check the eppropriate categdry below:

The patient/resident has a medical condition which can be expected to rtesult in the
imminent death of the patient/resident.

The patientfresident is in a non-cognitive state with no reasonable possibility of regaining
cognitive functions.

The patient/resident is a person for whom Cardiopulmopary Resuscitation would be
medically futile in that such resuscitation will likely be unsuccessful in restoring cardiac
and respiratery fanction; or will only restore cardiac and respiratory function for a brief
period of time so that the patient/resident will likely expenence repeated need for (CPR)
over a short penod of time.

Attending Physician's Signature Date

"I concur with the ab_ové decision that this patieat/resident is 2 candidate for non-resuscitation.

Concurring Physician's Signature Date

As the authorized person, I acknowledge that T have been informed of the provisions of this state,
and I conmsent to the order not to. resuscitate this patient/resident, as I believe he/she would have
wanted under the circumstances being considered.

 Authorized Person's Signature/Relationship , ' Date

Witness Date

o . Pare1ofl
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STATE OF SOUTH CAROLINA
COUNTY OF AIKEN

Grace Gray, Individually and as Wife of
Willie J. Gray, deceased, and as Personal
Representative of the Estate of Willie J.
Gray, deceased, .

Plaintiff,
vs.

PruittHealth-North Augusta, LLC; UHS
Pruitt Corporation a/k/a PruittHealth, Inc.;
PruittHealth Consulting Services, Inc,;
United Health Services of South Carolina,
Inc.; Johmn Doe, and Richard Roe

Corporation,

Defendants.

PLEASE TAKE NOTICE the Defendants PruittHealth-North Augusta, LLC, UHS Pruitt
Corporation a/k/a PruittHealth, Inc., PruittHealth Consulting Services, Inc., and United Health
Services of South Carolina, Inc. (hereinafter refefred to as “Defendants”j, by and through the
-undersigned counsel,.hereby move before this Hon;)rable Court, pursuant to the South Carolina
Rules of Civil Procedure and Rule 59(e), and submit this Notice of Motion and Motion to
Reconsider the Court’s Order Denying Defendants’ Motion to Dismiss and Compel Arbitration.
On April 1, 2019, the Court informed the parties tﬁat the Defeﬁdants’ Motion to Dismiss and
Compel Arbitration (hereinafter the “Motion”) was denied. (See Exﬁibit A). The correspondence
also noted that the Court would provide “more detailed order 'instructions” to the parties. (id.)
Pursuant to Rule 59(e), SCRCP, the Defendants must submit their motion to reconsider “not later .

than 10 days after receipt of written notice of the entry of the order.” Although the Defendants do

)
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IN THE COURT OF COMMON PLEAS

C.A. No.: 2019-N1-02-00001

DEFENDANTS’ NOTICE OF MOTION
AND MOTION TO RECONSIDER THE
COURT’S ORDER DENYING
DEFENDANTS’ MOTION DISMISS
AND COMPEL ARBITRATION
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not believe there has been an “entry of the order,” out of an abundance of caution, the Defendants
submit this Notice of Mption and Motion to Reconsider in order to meet the timing requirement
set forth in Rule 59(¢), SCRCP. The Defendants also note that this Motion to Reconsider is further
supported by the pleadings, applicable law, arguments of counsel,. amemorandum to be filed upon
the receipt of the more detailed order instmctipns, and any other documénts, affidavits or materials

the Court may receive.

Respectfully Submitted,

- SMYTH WinTLEY, LLC

s/Joshua S. Whitley
Joshua S. Whitley, Esquire
S.C. Bar No.: 77824
S. Tyler Graves, Esquire
S.C. Bar No.: 103173
126 Seven Farms Drive
First Citizens Plaza, Suite 260
Charleston, South Carolina 29492
Tel.: (843) 606-5635
Fax: (843) 654-4095

. AttorneyS for' the Defendaﬁts

- Charleston, South Carolina
April 11, 2019

-2
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Gray v. Pruitt Health-North Augusta, LLC, et. al. (2019NI10200001)

Kelly, R. Keith Law Clerk (Laura Hicks) <kkellylc@sccourts.org>

Mon 4/1/2019 11:57 AM

Tokip@theconnorfirm.com <kip@theconnorfirm.com>; Josh Whitley <jwhitley@smythwhitley.com>;

Good Morning Counselors,

The Court denies the Motion to Dismiss in the above case. | am sending out more detailed order
instructions, but | wanted to let you all know the Court’s ruling as quickly as possuble since mediati
is scheduled for tomorrow morning.

If you need anything further right now, please let me know.
Laura

Laura D. Hicks
Law Clerk to The Honorable R. Keith Keliy

The Circuit Court of South Carollna
Seventh Judicial Circuit

Phone: (864) 596-2400
kkellylc@sccourts.org
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~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain information that is confidentia
you are not the intended recipient, do not read, copy, retain, or disseminate this message or any attachment. If you have received this
message in error, please contact the sender immediately and delete all copies of the message and any attachments.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF AIKEN SECOND JUDICIAL CIRCUIT
GRACE GRAY, Individually and as Wife of
WILLIE J. GRAY, deceased, and as Personal

‘Representative of the Estate of WILLIE J.

GRAY, deceased,

CIVIL ACTION No.: 2019-N1-02-00001

Plaintiff, :
-. PLAINTIFF’S RESPONSE IN

OPPOSITION TO DEFENDANTS’
MOTION TO RECONSIDER

V.

- PRUITTHEALTH-NORTH AUGUSTA, LLC;
~UHS PRUITT CORPORATION A/K/A

- PRUITTHEALTH, INC.; PRUITTHEALTH
CONSULTING SERVICES, INC.; UNITED
HEALTH SERVICES OF SOUTH
CAROLINA, INC.; JOHN DOE, and
RICHARD ROE CORPORATION,

Defendants.

‘COMES NOW Plaintiff Grace Gray, individually and as wife of Willie J. Gray, deceased,
and as Personal Repres entative ofthe Estéte of WillieJ. éay, i)y and through undersigned counsel,
and ﬁles this Réspon.se n ‘Opposition to Defendants’ Motion to Reconsider. For the following
féasons, Defendants’® motion should Be Aémed:

1. The Court’s Order was appropriate as Tamara Gray did not have requisite authority
- to waive Mr. Gray’s Constitutional right to a jury trial. .

After considering"written briefs and oral argument from Defendants’ and Plaintiff’s
counsel, this Court denied Defendants’ Motion to Dismiss Plainfiff's Notice of Intent.! Taking
issue with the Court’s order, Defendants PruittHealth-North Augusta, LLC, UHS Pruitt

Corporation a/k/a PruittHealth, Inc., PruittHealth Consulting Services, Inc., and United Health

! Plaintiff incorporates by reference her prior submissions to the court, including written and oral argument, affidavit,
and supporting documentation, filed March 1, 2019.

1
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Services of South Carolina, Inc. (collectively as “Defendants”) filed this Motion to Reconsider on
April 11, 20192
The Court appropriately recognized that Ms. Gray’s “Power of Attorney” addressed
financial decision's'but did not confer sufficient authority to waive Mr. Gray’s constitutional right
to a jury trial. As recognized by tﬁe South Carolina Court of Appeals,
“[TThe authority conveyed by a principal to an agent to handle finances or
make health care decisions does not encompass executing an agreement to

resolve legal claims by arbitration, thereby waiving the principal’s right of
access to the courts and to a jury trial.”

Hodge v. UniHealth Post-Acute Care of Bamberg, 422 S.C. 544, 572, 813 S.E.2d 292, 307 (Ct.

App. 2018); Thompson v. Pruitt Corp., 416 S.C. 43, 55, 784 S.E.2d 679, 686 (Ct. App. 2016).2
2. The Court’s Order was appropriate because there was no meeting of the minds.

A valid and enforceable agreement requires “a meeting of thg minds between the parties.”
Player v. Chandler, 299 S.C. 101, 105, 382 S.E.2d 891, 893 (1989) (citing Hughes v. Edwards,
265 S.C. 529, 220 S.E.2d 231 (1975)). Evidence of record confirms there was no “meeting of ’ghe
minds” between Defendants and Plaintiff to arbitrate this matter.

Here, the only testimonial evidence of record was provided by Plaintiff. By affidavit,
Tamara Gray (“Ms. Gray”) testified that she did not understand the purported arbitration
agreement, and Defendants failed to explain the more than 70 pages she was asked to sign, which
apparently inciuded the contract at issue. T. Gray Aff. at 9 5-6. Not only does the evidence in
the record establish a lack of understanding, it also illustrates Defendants knew of Ms. Gray’s
. ignorance. See Exhibit C of Plaiﬁtiff’ s Response in Opposition to Defendants’ Underlying Motion

(Mar. 1, 2019). Additionally, there is no evidence to confirm whether the purported arbitration

2 Note Defendants filed their Motion to Reconsider prior to the Court’s entry of its Order denying the Underlying
Motion.

2.

ROA 000215

L00NO0ZOING LOZ#3SVYOD - SYI1d NOWWOD - NIMIV - Wd E€S:€ ¥ 1 ABN 6102 - Q314 ATIVIINOYHLOT 1S



agreement was signed by Defendants’ “Authorized Agent.” Review of the purported agreement
identifies their authorized agent as “Michelle Rich”, however the signature page clearly denotes
the signeture of a different person.

Defendanrs rely upon Regiohs Bank to support their corrtention that a person who signs a
contract or other written document cannot avoid thev effect of tlre deeument-by claiming he did not
read it. However, as noted- during the hearing, Defendants fail to acknowledge that our Court of
Appeals makes clear that its decision is “subject to exception” where the party “is ignorant and
unwary,” and whereby his failure to read the document may be excused. Regions Bank v.
Schrnauch, 354 S.C. 648, 664, 582 S.E.2d 432, 440 (Ct. App. 2003); Burwell v. South Carolina
Ndz"l Bank, 288 S.C. 34, 40, 340 S.E.2d 786, 789-90 (1986). Furthermore, the fact remains that
the only testimonial evidence clearly establishes that the Defendants failed to take any opportunity
to‘ explain the purported agreerrrent to Ms. Gray and. she did not understand the terms of the
agreement sufﬁcient to create a “meeting of the minds” between the parties.

3.. The Court’s Order was approprlate because the purported arbitration agreement is
. subject to contract defenses.

. The Court appropriately concluded that 'the purported  arbitration agreement is
unenforceable under South Carolina contract law defenses, including but not limited to failure for
lack of consideration, lack of mutuality, and unconscionability. Arbitration agreements are subject
to the same defenses apphcable to all other eontracts Rent A- Center West, Inc. v. Jackson, 561
U.S. 63, 68, 130 S.Ct. 2772, 2776, 177 L.Ed.2d 403 (2010) (quoting Doctor’s Assocs., Inc. v.
Ca&arotto, 517 U.S. 681, 687 (1996)). Having considered the arguments of the parties and the
evidence provided, tﬁeCoﬁrt appropriately.found the agreement at .issue unerlforceable on account
of these well reeogniZed eQntract de,fense's. Prior to the hearing on Defendants’ motion, Plaintiff

offered to engage in limited discovery with Defendants regarding the enforceability of the

3
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purported agreement. Defendants declined, despite obvious defects in the underlying arbitration
agreement. They should not now be able to benefit from their refusal to participate in discovery
which would establish the factual basis for evaluating the applicability of these contract defenses.

CONCLUSION

Forthe fofegoing reasons, Defendants’ Motion to Reconsider should be denied as the Court
appropriately delineated a number of bases, though not all, to deny Defendants’ Underlying

Motion.

Respectfully submitted, this the 14th day of May, 2019.
CONNOR & CONNOR, LLC

s/ A. Keith McAlister. Jr.

C. Caleb Connor, SC Bar No. 100517
Kenneth L. Connor, SC Bar No. 100298

A. Keith McAlister, Jr., S.C. Bar No. 78213
302 Park Avenue, SE

Aiken, South Carolina 29801

P: 803.226.0543

F: 800.480.9715

kip@theconnorfirm.com

Attorney for Plaintiffs

4
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM AIKEN COUNTY
Court of Common Pleas

R. Keith Kelly, Circuit Court Judge

Case No. 2019-001102
Lower Court Case No. 2019-NI-02-00001

Grace Gray, Individually and as Wife of Willie
J. Gray, deceased, and as Personal
Representative of the Estate of Willie J. Gray,
deceased,

V.

- PruittHealth-North Augusta, LLC; UHS Pruitt

Corporation  a/k/a  PruittHealth, Inc;
PruittHealth Consulting Services, Inc.; United
Health Services of South Carolina, Inc.; John
Doe, and Richard Roe Corporation,

Respondent,

Appellants.

CERTIFICATE OF COUNSEL

Counsel for the Appellants hereby certifies that the Record on Appeal contains all material
proposed to be included by any of the parties and not any other material.

S Tl A

Joshua S. Whitley (SC Bar No. 77824)

S. Tyler Graves (SC Bar No. 103173)
Smyth Whitley, LLC

126 Seven Farms Drive

First Citizens Plaza, Suite 260

Charleston, South Carolina 29492

Tel: (843) 606-5635 / Fax: (843) 654-4095



