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Mr. dos Santos1 submits this return in opposition to K.A. Diehl’s2 Motion to 

Dismiss the Appeal and Counterclaims (the “Subject Motion”). 

BACKGROUND 

K.A. Diehl filed this lawsuit against Defendants3 on July 23, 2015, in the 

Horry County Court of Common Pleas.  (See generally R.4 pp. 36–52.)  Describing 

the suit as having “arise[n] out of the Defendants’ defamatory statements and 

unlawful conduct against [it] related to its management of the [Associations] . . . 

,”5 K.A. Diehl asserted claims against Defendants for defamation, tortious 

interference with a contractual relationship, intentional interference with 

prospective contractual relations, and civil conspiracy, seeking both monetary and 

injunctive relief.  (See generally R. pp. 38–52.) 
                                         

1  “Mr. dos Santos” is Defendant/Appellant, Mark dos Santos, identified 
in the case caption as “Mark Dos Santos.” 

2  “K.A. Diehl” is Plaintiff/Respondent, K.A. Diehl and Associates, Inc. 
3  “Defendants” refers, collectively, to Mr. dos Santos and the other 

defendants identified in the above caption.  Defendants, i.e., each of them, were 
unit owners in a Myrtle Beach condominium complex known as Ocean Front Spa 
and, in turn, members of both the Myrtle Beach Resort, Ocean Front Spa 
Horizontal Property Regime, Inc., and its master association, the Myrtle Beach 
Resort Homeowners Association, Inc. (collectively, the “Associations”).  (See R. 
pp. 39 ¶¶ 2–8, pp. 64–65 ¶¶ 96–100, pp. 94:24–95:7.)  K.A. Diehl was the 
management company for the Associations.  (See R. pp. 38 ¶ 1, pp. 65–67 ¶¶ 101–
115.) 

4  “R.” stands for the Record on Appeal, which has already been filed 
with the Court.  See Rule 240(c)(3) (“Where the Record on Appeal or Appendix 
has not been filed, or where the facts relied upon in support of the motion are not 
contained in the Record on Appeal or Appendix, the parties shall file affidavits and 
other documents in support of their positions.”). 

5  (R. p. 39 ¶ 9.) 
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Defendants denied K.A. Diehl’s material allegations and counterclaimed for 

abuse of process, violation of the South Carolina Unfair Trade Practices Act (the 

“UTPA”), civil conspiracy, breach of fiduciary duty, negligence, and fraud.  (See 

generally R. pp. 53–88.)   

In addition to their counterclaims in the instant case, Defendants asserted 

claims relating to their ownership in Ocean Front Spa/membership in the 

Associations in four other lawsuits that they themselves commenced in Horry 

County in 2016: Cases No. 2016-CP-26-00673 and -00674, asserting class claims, 

and Cases No. 2016-CP-26-00743 and -00744, asserting derivative claims 

(collectively, the “2016 Cases”).  (See R. pp. 118–119.) 

Mediation was held in all five cases, i.e., in the instant case and the four 

2016 Cases, on May 1, 2017.  (See R. pp. 115–117, p. 119.)  It went forward 

despite the known absence of several parties and adjusters involved in the cases—

most notably at present, it went forward with Mr. dos Santos only being available 

by telephone and not physically present.  (See R. p. 119.) 

Mediation concluded at about 11:45 p.m. with an alleged written settlement 

agreement that was signed only by the following parties: K.A. Diehl (by its 

president), James Perkins, Colleen Franke, Nancy Moore, and Errol dos Santos.  

Of Defendants, neither Mr. dos Santos nor Steve Dame actually signed the 

agreement, but attorneys purportedly signed for them.  (See R. p. 100:18–24, pp. 
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119–120, pp. 126–128.)  Mr. dos Santos did not receive a copy of the agreement 

until sometime after mediation. 

On October 18, 2017, K.A. Diehl moved to enforce settlement.  (See 

generally R. pp. 118–273.)  The attorneys who had represented Mr. dos Santos at 

mediation were relieved as counsel and, through new counsel,6 Mr. dos Santos 

opposed K.A. Diehl’s motion.  (See generally R. pp. 15–16, 281–290.)7 

The motion came on for hearing in the circuit court on March 12, 2018, the 

Honorable William H. Seals Jr. presiding.  (See generally R. pp. 89–107.)  After 

first filing a form order on March 19, 2018, indicating it had decided the matter in 

K.A. Diehl’s favor and a formal order would follow,8 the court granted K.A. 

Diehl’s motion by formal order filed March 21, 2018.  (R. pp. 12–32.) 

On March 31, 2018, Mr. dos Santos timely moved the circuit court to alter, 

amend, and/or reconsider its decision pursuant to Rule 59(e), SCRCP,9 the court 

heard the motion on October 8, 2018,10 and thereafter denied it by order filed 

October 9, 2018.  (R. pp. 33–35.) 

This appeal timely followed by notice served November 8, 2018.  (R. pp. 

302–306.) 

                                         
6  (See generally R. pp. 6–11, pp. 274–280.)  
7  Of Defendants, only Mr. dos Santos opposed the motion. 
8  (R. pp. 9–11.) 
9  (R. pp. 12–32, pp. 281–301.) 
10  (See generally R. pp. 108–114.) 
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In short, as fully explained in Mr. dos Santos’s appellate briefs, and further 

supported via his supplemental citation of authority, the appeal challenges the 

circuit court’s grant of K.A. Diehl’s motion to enforce settlement (and likewise its 

denial of Mr. dos Santos’s motion to alter, amend, and/or reconsider that decision) 

on the basis that the subject settlement agreement did not comply with Rule 43(k), 

SCRCP.  (See generally Final Brief of Appellant, Final Reply Brief of Appellant, 

Letter dated October 27, 2020, submitting supplemental citation pursuant to Rule 

208(b)(7), SCACR.)  Upon information and belief, but for the pendency of the 

Subject Motion, the appeal has proceeded to the point where a decision on the 

merits is imminent.   

ARGUMENT 

Of the six counterclaims asserted against K.A. Diehl, one of them (abuse of 

process) was dismissed by the circuit court (via order filed April 27, 2016,11 

partially granting K.A. Diehl’s motion to dismiss filed March 7, 201612) and three 

of them (fraud, negligence, and breach of fiduciary duty) were dismissed by 

stipulation filed April 27, 2016,13 leaving, as K.A. Diehl recognizes, two 

counterclaims still pending at the time the circuit court granted its motion to 

enforce settlement: civil conspiracy and violation of the UTPA, the latter of which 

                                         
11  (See Exhibit A.) 
12  (See Exhibit B.) 
13  (See Exhibit C.) 
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the circuit court expressly declined to dismiss in its order filed March 27, 2016.  

(Exhibit A (“[K.A. Diehl’s] Motion to Dismiss counterclaim of unfair trade 

practices is DENIED.”) (original bold print omitted) (capitalization in original).)  

And, of course, though unmentioned in the Subject Motion, K.A. Diehl’s own 

claims against Defendants were also still pending, which claims Mr. dos Santos 

has consistently maintained are without merit14 and were improperly asserted as a 

SLAPP suit (i.e., a strategic lawsuit against public participation) against him his 

co-defendants.  (See, e.g., R. p. 66 ¶ 108 (referring to this lawsuit by K.A. Diehl as 

a “SLAPP suit”), p. 67 ¶ 114 (same), p. 77 ¶ 195 (“K.A. Diehl filed this suit for the 

purpose of intimidating all other homeowners and to prevent such other 

homeowners from participating in defendants future action against it, and to 

prevent them from engaging in conversation about the failures or misconduct of 

K.A. Diehl and the Master Board.”), p. 78 ¶ 202 (“That K.A. Diehl’s suit against 

the individual defendants sought to financially harm defendants, intimidate 

defendants, intimidate others, and thereby prevent disclosure of facts to the other 

homeowners.”) ¶ 205 (“That K.A. Diehl’s complaint against the individual 

defendants is replete with fabrications and trumped up causes of action.”) ¶ 206 

(“That K.A. Diehl has not suffered any harm or damage as result of the individuals 

conduct, but that even if such had occurred, it would not substantiate an action 

                                         
14  (See generally R. pp. 53–88.) 



 

6 

against these individual homeowners.”) ¶ 207 (“That K.A. Diehl filed suit not to 

pursue damages but to quiet the individual defendants to prevent their speech 

regarding matters of great importance to the homeowners.”).)  

K.A. Diehl’s argument (in support of the Subject Motion) that, by virtue of 

the sale of his unit at Ocean Front Spa no longer has standing and is no longer 

aggrieved by the circuit court orders on appeal is without merit. 

1. Mr. dos Santos still has standing with respect to the counterclaim 
for civil conspiracy. 

 
According to K.A. Diehl, the counterclaim for civil conspiracy only has to 

do with the allegation that Mr. dos Santos was denied records and information, and 

since he no longer owns a unit at Ocean Front Spa, he no longer has anything to 

complain about.  (See Subject Motion p. 5 (“[Mr. dos Santos] no longer owns a 

unit in the Regime, is no longer a member of the Associations, and ultimately does 

not have a personal stake in the financial records or other information of the 

Associations.  Therefore, even if successful on the theory of his claim, he cannot 

request documents or records related to property he no longer owns.”).)  But K.A. 

Diehl is mistaken, as the counterclaim clearly alleges not only the denial of records 

and information but also a “conspir[acy] to injure and harm defendants by filing 

this suit”15 and money damages  (R. p. 84 ¶ 250 (“[T]he defendants have suffered 

                                         
15  (R. p. 83 ¶ 247.) 
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special damages to include attorney fees, costs, and such other damages as jury 

may determine.”).) 

In essence, what K.A. Diehl is asking the Court to do here is to grant a 

motion to dismiss under Rule 12(b)(6), SCRCP, for failure to state facts sufficient 

to constitute a cause of action.  The question posed to a court by a Rule 12(b)(6) 

motion is whether, in the light most favorable to the nonmoving party, and with 

every doubt resolved in his behalf, the allegations set forth on the face of the 

complaint state any valid claim for relief.  Plyler v. Burns, 373 S.C. 637, 645, 647 

S.E.2d 188, 192 (2007).  If the “facts alleged and inferences reasonably deducible 

therefrom would entitle the [nonmoving party] to any relief on any theory of the 

case,” then dismissal under Rule 12(b)(6) is improper.  Stiles v. Onorato, 318 S.C. 

297, 300, 457 S.E.2d 601, 603 (1995). 

K.A. Diehl is asking the Court to take a blinkered view of the allegations set 

forth in the pleading at issue (i.e., Defendants’ Answer to Plaintiff’s Complaint and 

Counterclaims, which spans some 36 pages, see R. pp. 53–88) that is contrary to 

the Rule 12(b)(6) standard. 
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2. Mr. dos Santos still has standing with respect to the counterclaim 
for violation of the UTPA. 

 
K.A. Diehl’s argument regarding Mr. dos Santos’s supposed lack of standing 

with respect to the counterclaim has nothing to do with the fact that he has sold his 

unit at Ocean Front Spa.16  Rather, K.A. Diehl’s argument is that: 

Under South Carolina law, [Mr. dos Santos] lacks 
standing to assert the SCUTPA claim as pled against 
K.A. Diehl because [Mr. dos Santos] seeks the damages 
of the [Associations] for an increased cost of insurance.  
The allegation is that K.A. Diehl caused the 
Associations’ insurance costs to be unfairly inflated by 
failing to procure competitive bids, which further caused 
[Mr. dos Santos’s] assessments to increase.  South 
Carolina law is clear that members of a non-profit 
corporation, like shareholders of a for-profit corporation, 
cannot recover damages based on losses suffered by the 
corporation, like the increase costs insurance in this case. 

 
(Subject Motion pp. 5–6.)  This is the same argument that K.A. Diehl previously 

made to the circuit court in its motion to dismiss filed March 7, 2016 (Exhibit B 

pp. 4–11), and that the circuit court previously denied in its order filed March 27, 

2016 (Exhibit A).  K.A. Diehl has not appealed the circuit court’s denial of its 

motion to dismiss the counterclaim for violation of the UTPA and, even assuming 

that this could have been raised in K.A. Diehl’s responsive brief as an additional 

                                         
16  The argument that K.A. Diehl makes in a footnote about standing in 

derivative actions (see Subject Motion p. 7 n.2) is obviously misplaced because 
this is not a derivative action.   
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sustaining ground, it was not17 and is thus rightly deemed abandoned.  I’On, L.L.C. 

v. Town of Mt. Pleasant, 338 S.C. 406, 420, 526 S.E.2d 716, 723, (2000) (“Of 

course, a respondent may abandon an additional sustaining ground under the 

present rules—just as a respondent could under the former rules—by failing to 

raise it in the appellate brief.”) 

Moreover, here again, in essence, what K.A. Diehl is asking the Court to do 

is to grant a motion to dismiss under Rule 12(b)(6) for failure to state facts 

sufficient to constitute a cause of action, putting aside the problems addressed 

above (about the circuit court having already denied such a motion), K.A. Diehl is 

again asking the Court to take a blinkered view of the allegations set forth in the 

pleading at issue (see R. pp. 53–88) that is contrary to the Rule 12(b)(6) standard.  

See Plyler, 373 S.C. at 645, 647 S.E.2d at 192; Stiles, 318 S.C. at 300, 457 S.E.2d 

at 603. 

And as for K.A. Diehl’s argument that “[Mr. dos Santos’s] full relief was 

recovered by the Associations in the Derivative Actions that reached settlement” 

and “[t] allow him to recover damages on behalf of the Associations—to which he 

no longer belongs—for increased insurance costs in the Derivative Actions and 

individually for increased assessments in this action would allow for double 

                                         
17  (See generally Final Brief of Respondent.) 
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recovery,”18 it plainly asks the Court to decide, in the first instance (as if it were 

not an appellate court, but a trial-level court), matters it cannot properly decide, or 

for that matter, even meaningfully consider, given the obvious presence of factual 

questions and the obvious absence of the evidence needed to answer them.    

3. In any event, Mr. dos Santos still has standing to vindicate himself 
by successfully defending against and defeating the claims he 
believes K.A. Diehl has wrongfully asserted against him—and 
indeed his doing is necessary for what he believes to be K.A. 
Diehl’s malicious prosecution of this action to ripen into a cause of 
action so that he may attempt to hold K.A. Diehl accountable for 
the same. 

 
South Carolina recognizes a cause of action for the malicious prosecution of 

a civil action.  Cisson v. Pickens Savs. & Loan Ass’n, 258 S. C. 37, 186 S. E. 2d 

822 (1972).  The elements of the cause of action are (1) the institution or 

continuation of original judicial proceedings, either civil or criminal, (2) by, or at 

the instance of, the defendant, (3) the termination of such proceedings in plaintiff’s 

favor, (4) maliciousness in instituting such proceedings, (5) want of probable 

cause, and (6) resulting injury or damage.  Gaar v. North Myrtle Beach Realty Co., 

287 S. C. 525, 339 S. E. 2d 887 (Ct. App. 1986); see also McDonough v. Smith, 

139 S. Ct. 2149 (2019) (Although the injury caused by a classic malicious 

prosecution first occurs as soon as legal process is brought to bear on a defendant, 

favorable termination remains the accrual date for a malicious prosecution claim.); 

                                         
18  (Subject Motion p. 7.) 
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Manuel v. City of Joliet, Ill., 137 S. Ct. 911 (2017) (Element of the common-law 

tort of malicious prosecution is the termination of the proceeding in favor of the 

accused, and, accordingly, the statute of limitations does not start to run until that 

termination takes place.). 

Mr. dos Santos contends that K.A. Diehl’s claims against him are without 

merit and were asserted by K.A. Diehl as a pretext for them to try to stifle Mr. dos 

Santos’s legitimate criticisms and concerns with respect to K.A. Diehl’s 

performance of obligations of direct and material importance to him and the other 

interested parties with whom he shared them.19  In Mr. dos Santos’s view, this is a 

SLAPP suit strategically deployed against him, as well as against the other 

stakeholders who spoke out about mismanagement of their property, in an effort by 

K.A. Diehl to shield itself from legitimate scrutiny and accountability by conflating 

self-inflicted wounds (i.e., the natural and rightful adverse consequences of their 

own wrongful acts/omissions) with “damages” he supposedly caused.  And 

notwithstanding the later-filed cases against K.A. Diehl in which Mr. dos Santos 

was a plaintiff (i.e., the 2016 Cases, which, as the Subject Motion notes, have been 

concluded), it was K.A. Diehl who first took him to court, forcing him to embark 

as an involuntary passenger on the burdensome and costly journey (not only in 

                                         
19  Regarding the legitimacy of Mr. dos Santos’s criticisms and concerns, 

please see the reviews of K.A. Diehl obtained online attached as Exhibit D. 
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terms of dollars spent but also of wasted effort and valuable time and opportunities 

lost) that is this lawsuit in order to stand up to the accusations leveled against him. 

Notwithstanding the sale of his unit at Ocean Front Spa, Mr. dos Santos 

certainly still has an interest in prevailing in this appeal and, thereafter, on remand 

to the circuit court, vindicating himself by successfully defending against and 

defeating the claims he believes K.A. Diehl has wrongfully asserted against him, 

which, again, is indeed is necessary for what he believes to be K.A. Diehl’s 

malicious prosecution of this action to ripen into a cause of action so that he may 

attempt to hold K.A. Diehl accountable for the same. 

 CONCLUSION 

For the foregoing reasons, Mr. dos Santos asks this Honorable Court to deny 

the Subject Motion and decide this appeal on the merits.   

  

<SIGNED ON THE FOLLOWING PAGE> 
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(843) 577-4000 

Attorneys for Appellant 
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December 15, 2021 
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