
Eric D. Phillips, #318162 
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Honorable Daniel Shearouse 
Clerk of the Supreme Court 
Post Office Box 11330 
Columbia, SC 29211 

July II , 2011 

Re: NOTIFICATION OF DECISION REQUEST 
Eric Phillips vs. State 

Dear Mr. Shearouse: 

I am writing to respectfully request that your office 
forward directly to me at the above address any decision rendered 
by the court in regard to my case. 

I have made this request because, should the court render a 
decision adverse to my interests, I hope to file a petition for 
rehearing. In order to do that, I must have timely not ice of the 
court's decision. 

One final matter. Please note the above address is my 
correct address, which should supplant all other addresses which 
you may have for me. 

Thank you for your kind attention to the above matters. In 
highest regards, I am 

1f5) '\"'~ ~4.1'V1B~ JJf:~}";'; .;",J'- ' ]..,.b' 

j\.ll 1 S ~G'\ 

S.C. SUPREME COURT 

Sincerely, 

Eric D. Phillips 
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mbe ~upreme QCourt of ~outb QCarolina 

Eric D. Phillips, Respondent-Petitioner, 

v. 

State of South Carolina, Petitioner-Respondent. 

The Honorable Diane Schafer Goodstein 
Dorchester County 

Trial Court Case No. 2007 -CP-18-00202 

ORDER 

For good cause shown, the request for an extension to serve and file the 

Return to Petition for a Writ of Certiorari on behalf of petitioner/r~spondent 

is granted and extended until July 18, 2011. Pursuant to this Court's order 

dated March 18, 2009, any further extension request must show the existence 

of extraordinary circumstances, state what actions are being taken to insure 

that no further extension will be required, and be signed by the appropriate 

attorneys. 

IT IS SO ORDERED. 

JEAN H. TOAL, CHIEF JUSTICE 

BY ~.CZ:;::---
----==~--------------------

CLERK 
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~ I • II:, ....... 
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C~lumQia, South-Carolina 

I ... 

June2Q/2011 

, I 

cc: Assistant Attorney General Mary S. Williams 
Appellate Defender LaNelle C. DuRant 
Eric D. Phillips #318162 



ALAN WILSON 
A TIORNEY GENERAL 

The Honorable Daniel E. Shearouse 
Clerk, Supreme Court of South Carolina 
Post Office Box 11330 
Columbia, South Carolina 29211 

June 1"1, 2011 

Re: Eric D. Phillips, Jr. v. State of South Carolina 
2007-CP-18-0202 

Dear Mr. Shearouse: 

RECEIVED 
JUN 1 7 2011 

S.C. Supreme Court 

The Return to Petition for Writ of Certiorari ofthe PetitionerlRespondent in the abcve appeal 
is due to be served and filed on today's date, However, this is to respectfully request a 30-day 
extension to serve and file this Return. By her signature below, LaNelle C. DuRant, ind.'.:ates that 
she: .:onsents to this extension. 

This extension request is not intended f0i the purpose of delay. Rather, this extensi(;n request 
is necessitated by a workload. 

Smcerely, 

~ 
Mary S. Williams 
>.ssistant Attorney General 

MSW/lm 

cc: LaNelle C. DuRant, Esquire 

In compliance with: 
In Re: Extensions in Criminal and Pos.'·Conviction ReliejCases, (S.c. Sup. Ct. order dated 

March 18,2009) (Davis Adv. Sh. No. 13 at 1), 

-
-~~"fdhdT S.~ELIOTT -

Assistant Deputy Attorne~l General Appellate Defender 

REMBERT C. DENNIS BUILDING • POST OFFICE Box 11549 • COLUMBIA, SC 29211·1549 • TELEPHONE 803·734·3970 • FACSIMILE 803·253·6283 



\lCbe ~upreme QCourt of ~outb QCarolina 

Eric D. Phillips, Respondent-Petitioner, 

v. 

State of South Carolina, Petitioner-Respondent. 

The Honorable Diane Schafer Goodstein 
Dorchester County 

Trial Court Case No. 2007-CP-18-00202 

ORDER 

For good cause shown, the request for an extension until June 17,2011 to 

serve and file the Petition for Writ of Certiorari and Appendix is granted. 

Pursuant to this Court's order dated March 18, 2009, any further extension 

request must be based on a showing of good cause and must be signed by the 

appropriate attorneys. 

IT IS SO ORDERED. 
JEAN H. TOAL, CHIEF JUSTICE 

BY t;:LQ~ 
Clerk 

Columbia, South Carolina 

May 19,2011 

cc: Assistant Attorney General Mary S. Williams 
Appellate Defender LaNelle C DuRant 



ALAN WILSON 
A TIORNEY GENERAL 

RECEIVED 
May 18,2011 MAY 1 8 2011 

S.C. Supreme Court 
The Honorable Daniel E. Shearouse 
Clerk, Supreme Court of South Carolina 
Post Office Box 11330 
Columbia, South Carolina 29211 

Re: Eric D. Phillips, Jr. v. State of South Carolina 
2007 -CP-18-0202 

Dear Mr. Shearouse: 

The Return to Petition for Writ of Certiorari of the PetitionerlRespondent in the above 
appeal is due to be served and filed on today's date. However, this is to respectfully request 
a 30-day extension to serve and file this Return. 

This extension request is not intended for the purpose of delay. Rather, this extension 
request is necessitated by a workload. 

MSW/lm 

cc: LaNelle C. DuRant, Esquire 

Sincerely, 

J1tVf!~~ 
lAary S. Williams 
l\ssistant Attorney General 

REMBERT C. DENNIS BUILDING • POST OFFICE Box 11549 • COLUMBIA, SC 29211-1549 • TELEPHONE 803-734-3970 • FACSIMILE 803-253-6283 



\!rbe ~upreme QCourt of ~outb QCarolina 

Eric D. Phillips, Respondent-Petitioner, 

v. 

State of South Carolina, Petitioner-Respondent. 

The Honorable Diane Schafer Goodstein 
Dorchester County 

Trial Court Case No. 2007-CP-18-00202 

ORDER 

The request for an extension until May 18, 2011 to serve and file the 

Return to the Petition for Writ of Certiorari is granted. Pursuant to this 

Court's order dated March 18, 2009, any further extension request must be 

based on a showing of good cause. 

IT IS SO ORDERED. 
JEAN H. TOAL, CHIEF JUSTICE 

{)':AB~~f- .J ~ 
Columbia, South Carolini'v 

April 19, 2011 

cc: Assistant Attorney General Mary S. Williams 
Appellate Defender LaNelle C DuRant 



ALAN WILSON 

A TIORNEY GENERAL 

April 18,2011 

The Honorable Daniel E. Shearouse 
Clerk, Supreme Court of South Carolina 
Post Office Box 11330 
Columbia, South Carolina 29211 

Re: Eric D. Phillips, Jr. v. State of South Carolina 
2007-CP-18-0202 

Dear Mr. Shearouse: 

RECEIVED 
APR 1 8 2011 

S.C. Supreme Court 

The Return to Petition for Writ of Certiorari of the PetitionerlRespondent in the above 
appeal is due to be served and filed on today's date. However, this is to respectfully request 
a 3~-day extension to serve and file this Return. 

This extension request is not intended for the purpose of delay. Rather, this extension 
request is necessitated by a workload. 

MSW/lm 

cc: LaNelle C. DuRant, Esquire 

Sincerely, 

f j;;1J///J/td4~ 
~:~vJ;;lliams 
Assistant Attorney General 

REMBERT C. DEi\'NIS BUILDING • POST OFFICE Box 11549 • COLUMBIA, SC 29211-1549 • TELEPHONE 803-734-3970 • FACSIMILE 803-253-6283 



\!rbe ~upreme <!Court of ~outb <!Carolina 

DANIEL E. SHEAROUSE 
CLERK OF COURT 

BRENDA F. SHEALY 
CHIEF DEPUlY CLERK 

March 3,2011 

Eric D. Phillips #318162 
MacDougall Correctional Institution 
1516 Old Gilliard Road 
Ridgeville, SC 29472 

Re: Phillips, Eric D. v. The STATE 

Dear Mr. Phillips: 

POST OFFICE BOX 11330 
COLUMBIA. SOUTH CAROLINA 29211 

(803) 734-1080 

FAX (803) 734-1499 

Regarding the White v. State review of your direct appeal issues [Rule 227 (g), 
SCACR], your attorney has submitted a brief indicating that there are no 
meritorious direct appeal issues. See Anders v. California, 386 U.S. 738 (1967). 
Our records reflect that your attorney sent you a copy of this brief on March 2, 
2011. 

You may, within forty-five (45) days of the date of this letter file with this Court a 
pro se response to the brief filed by your counsel. In this response, you may raise 
and argue any direct appeal issues which you believe the Court should consider. 
Upon receipt of your pro se response or the expiration of forty-five (45) days, the 
matter will be submitted to the Court for its consideration. 

Very truly yours, 

QS<~.---
CLERK 

DES/jj 

cc: Assistant Attorney General Mary S. Williams 
Appellate Defender LaNelle C DuRant 



'lrbe ~upreme QCourt of ~outbQCarolina 

Eric D. Phillips, Respondent-Petitioner, 

v. 

State of South Carolina, Petitioner-Respondent. 

The Honorable Diane Schafer Goodstein 
Dorchester County 

Trial Court Case No. 2007-CP-18-00202 

ORDER 

For good cause shown, the request for an extension until March 2, 2011 to 

serve and file the Return to the Petition for Writ of Certiorari in this matter is 

granted. Pursuant to this Court's order dated March 18,2009, any further 

extension request must show the existence of extraordinary circumstances, state 

what measures are being taken to insure that no further extension will be required, 

and be signed by the appropriate attorneys. 

IT IS SO ORDERED. 
JEAN H. TOAL, CHIEF JUSTICE 

BY ~d ~~ 
(::1 ,', JJ. lXuJ.,xv Clerk 

Columbia, South Carolin~U '-r - 7J 

February 1,2011 

cc: Assistant Attorney General Mary S. Williams 
Appellate Defender LaNelle C DuRant 



STA TE OF SOUTH CAROLINA 
lJORIGINAL 

IN THE SUPREME COURT 

Certiorari to Dorchester County RECEIVED 
Diane Shaffer Goodstein, Circuit Court Judge JAN 31 2011 

ERIC D. PHILLIPS, S.C. Supreme Court 

RESPONDENT, 

v. 

STATE OF SOUTH CAROLINA, 

PETITIONER 

MOTION FOR AN EXTENSION OF TIME 
IN WHICH TO FILE THE RETURN TO PETITION FOR 

WRIT OF CERTIORARI 

Counsel for Eric Phillips respectfully requests an extension of thirty (30) days in 

which to file the return to petition for writ of certiorari in this case. This motion is made pursuant 

to the Order of the South Carolina Supreme Court dated March 18, 2009. This is a second 

request for an extension. In support of this request, counsel shows: 

1. The return to petition for writ of certiorari is due to be served and filed today, 

January 31, 2011. 

2. Counsel for Mr. Phillips respectfully submits that extraordinary circumstances exist 

which warrant the granting of an additional extension of time. Given the number of 

extensions previously granted and the order in which counsel attempts to manage 

her caseload, counsel hopes that no further extension requests will be required. 



3. On January 27,2011, counsel filed the return to petition for writ of certiorari in the 

case of Patrick Fuller v. State and the initial brief of appellant and designation of 

matter in the case of State v. James Curry. On January 18,2011, counsel had an oral 

argument in the Court of Appeals in the case of State v. Randolph Frazier. On 

January 6, 2011, counsel filed the initial brief of appellant and designation of matter 

in the case of State v. Bennie Mitchell. On December 21, 2010, counsel filed the 

petition for writ of certiorari and appendix in the case of Kenneth Edwards v. State. 

On December 20, 2010, counsel filed the initial brief of appellant and designation of 

matter in the cases of State v. Donovan Roman and State v. Andre Massey. On 

December 17, 2010, counsel filed the petition for writ of certiorari to the Court of 

Appeals and appendix in the case of State v. Jeffery Evans and the brief of petitioner 

in the case of Christopher Commander v. State. On December 16, 2010, counsel 

filed the brief of appellant in the case of Demarcus Simuel v. State. On December 

14, 20 I 0, counsel filed the petition for \vrit of certiorari and appendix in the cases of 

Jeffrey Green v. State and Octavious Hollis v. State. 

4. Counsel has not had time to complete the Return to Petition for Writ of Certiorari in 

this case. As a result, counsel respectfully asks this Court for an additional 30 day 

extension of time to file the return. Counsel understands that the Court has granted 

one previous extensions in this case. Counsel is striving to limit the number of 

extensions requested. 

5. Counsel makes this request in good faith and not for purpose of delay. 

6. Counsel for the Attorney General's office has been informed of this request. 



WHEREFORE, the undersigned counsel would respectfully request a thirty day 

extension until March 2, 2011, in which to file the return to petition for writ of certiorari 

in this case based upon the above exigent circumstances. Counsel requests that time 

limits for filing the return be held in abeyance pending a ruling on this motion. 

Respectfully submitted, 

Attorney for APpellan!? 

~ /17 [/ 
Robert M. Dudek 
Chief Appellate Defender 

January 31 S\ 2011 



mbe ~upreme <!Court of ~outb <!Carolina 

Eric D. Phillips, Respondent-Petitioner, 

v. 

State of South Carolina, Peti tioner -Respondent. 

The Honorable Diane Schafer Goodstein 
Dorchester County 

Trial Court Case No. 2007-CP-18-00202 

ORDER 

For good cause shown, the request for an extension until January 31, 2011 

to serve and file the Return to the Petition for Writ of Certiorari is granted. 

Pursuant to this Court's order dated March 18, 2009, any further extension 

request must be based on a showing of good cause and must be signed by the 

appropriate attorneys. 

IT IS SO ORDERED. 
JEAN H. TOAL, CHIEF JUSTICE 

BY ~ J. ~ 
r2J L/) f)~ Clerk 

Columbia, South Caroli~ ,..,- 2J 

December 30, 2010 

cc: Assistant Attorney General Mary S. Williams 
Appellate Defender LaNelle C DuRant 



STA TE OF SOUTH CAROLINA 

IN THE SUPREME COURT 

Certiorari to Dorchester County 

Diane Shaffer Goodstein, Circuit Court Judge 

RBCEIVED 
DEC 29 2010 

ERIC D. PHILLIPS, S.C. Supreme Court 

RESPONDENT, 

v. 

STATE OF SOUTH CAROLINA, 

PETITIONER 

MOTION FOR AN EXTENSION OF TIME 
IN WHICH TO FILE THE RETURN TO PETITION FOR 

WRIT OF CERTIORARI 

Counsel for Eric Phillips respectfully requests an extension of thirty (30) days in 

which to file the return to petition for writ of certiorari in this case. This motion is made pursuant 

to the Order of the South Carolina Supreme Court dated March 18, 2009. This is a second 

request for an extension. In support of this request, counsel shows: 

(1) The return to petition for writ of certiorari is due to be served and filed today, 

December 29,2010. 

(2) Counsel for Mr. Phillips respectfully submits that extraordinary circumstances exist 

which warrant the granting of an additional extension of time. Given the number of 

extensions previously granted and the order in which counsel attempts to manage 

her caseload, counsel hopes that no further extension requests will be required. 



(3) On December 21,2010, counsel filed the petition for writ of certiorari and appendix 

in the case of Kenneth Edwards v. State. On December 20, 2010, counsel filed the 

initial brief of appellant and designation of matter in the cases of State v. Donovan 

Roman and State v. Andre Massey. On December 17, 2010, counsel filed the 

petition for writ of certiorari to the Court of Appeals and appendix in the case of 

State v. Jeffery Evans and the brief of petitioner in the case of Christopher 

Commander v. State. On December 16, 2010, counsel filed the brief of appellant in 

the case of Demarcus Simuel v. State. On December 14, 2010, counsel filed the 

petition for writ of certiorari and appendix in the cases of Jeffrey Green v. State and 

Octavious Hollis v. State. On December 9, 2010, counsel filed the initial brief of 

appellant and designation of matter in the cases of State v. Raymond Murrav and 

State v. Michael Rose. On November 29, 2010, counsel filed the petition for writ of 

certiorari and appendix in the case of James Brisbane v. State and the initial brief of 

appellant and designation of matter in the case of State v. Leshan Bell. 

(4) Counsel has not had time to complete the Return to Petition for Writ of Certiorari in 

this case. As a result, counsel respectfully asks this Court for an additional 30 day 

extension of time to file the return. Counsel understands that the Court has granted 

one previous extensions in this case. Counsel is striving to limit the number of 

extensions requested. 

(5) Counsel makes this request in good faith and not for purpose of delay. 

(6) Counsel for the Attorney General's office has been informed of this request. 

WHEREFORE, the undersigned counsel would respectfully request a thirty day 

extension until January 28, 2011, in which to file the return to petition for writ of 



certiorari in this case based upon the above exigent circumstances. Counsel requests that 

time limits for filing the return be held in abeyance pending a ruling on this motion. 

Respectfully submitted, 

C. Durant 
Appellate Defender 

Attorney for Respondent 



STA TE OF SOUTH CAROLINA 

IN THE SUPREME COURT 

Certiorari to Dorchester County 

Diane Shaffer Goodstein, Circuit Court Judge 

ERlC D. PHILLIPS, 

RESPONDENT, 

Y. 

STATE OF SOUTH CAROLINA, 

PETITIONER 

CERTIFICATE OF SERVICE 

I certify that a true copy of the motion for an extension of time in which to file the 
return to petition for writ of certiorari in the above case has been served upon Mary S. 

Williams, this 29th day ofDecember, 20~ tLfiJ C, a~ 
LaN11e C. DUrant 
Appellate Defender 

A TIORNEY FOR RESPONDENT 

My Commission Expires: December 4,2017. 



mbe $>upreme Q[ourt of $>outb Q[arolina 

Eric D. Phillips, Respondent -Petitioner, 

v. 

State of South Carolina, Petitioner-Respondent. 

The Honorable Diane Schafer Goodstein 
Dorchester County 

Trial Court Case No. 2007-CP-18-00202 

ORDER 

The request for an extension until December 30, 2010 to serve and file the 

Return to the Petition for Writ of Certiorari is granted. Pursuant to this 

Court's order dated March 18, 2009, any further extension request must be 

based on a showing of good cause. 

IT IS SO ORDERED. 

Columbia, South Carolina 

November 30, 2010 

JEAN H. TOAL, CHIEF JUSTICE 

By--____ 

Clerk 

cc: Assistant Attorney General Mary S. Williams 
Appellate Defender LaNelle C DuRant 



b/-~J»SCCID 
\~y 
SOUTH CAROLINA COMMISSION ON INDIGENT DEfFNSE 

Division of Appellate Defense 
1330 Lady Street, Suite 401 
Columbia, South Carolina 29201-3332 
Defender 
Post Office Box 11589 
Columbia, South Carolina 29211-1589 
Telephone: (803) 734-1330 
Facsimile: (803) 734-1397 

The Honorable Daniel E. Shearouse 
Clerk of Court, S.c. Supreme Court 
Post Office Box 11330 
Columbia, South Carolina 29211 

Robert M. Dudek, Chief Appellate Defender 
Wanda H. Carter, Deputy Chief Appellate Defender 

Joseph l. Savitz, III, Senior Appellate 

November 29, 2010 RECEIVED 
NOV 292010 

S.C. Supreme Court 

Re: Eric D. Phillips v. The State 

Dear Mr. Shearouse: 

The return to petition for writ of certiorari and appendix in this case are due to be served 
and filed with the Court November 29, 2010. However, because of my heavy workload at this 
time, I am requesting an extension for 30 days until December 29,2010, in which to serve and file 
the return. 

By copy of this letter, I am informing Mary S. WIlliams, of the Attorney General's Office, 
of my request. 

LCD/pds 

cc: Mary S. Williams, Esquire 

ci;e'n$t.~ 
LaNelle C. Durant 
Appellate Defender 



HENRY McMASTER 
ATTORNEY GENERAL 

The Honorable Daniel E. Shearouse 
Clerk, South Carolina Supreme Court 
Post Office Box 11330 
Columbia, South Carolina 29211 

October 11, 2010 

Re: Eric Phillips, Jr. v. State of South Carolina 
2007-CP-18-0202 

Dear Mr. Shearouse: 

JR. ECE][;:VE]JJ) 

CCT 1 1 2010 

S.C. SWPREME eetlAT 

Enclosed please find the original and six (6) copies of the Petition for \Vrit of 
Certiorari and two (2) copies of the Appendix in the above mentioned case. 

MSW/lm 
Enclosures 

cc: LaNelle C. DuRant, Esquire 
Trisha Allen, Victim Services 

Sincerely, 

Assistant Attorney General 

REMBERT C. DENNIS BUILDING • POST OFFICE Box 11549 • COLUMBIA, SC 29211-1549 • TELEPHONE 803-734-3970 • FACSIMILE 803-253-6283 



mbe ~upreme <!Court of ~outb <!Carolina 

Eric D. Phillips, Respondent-Petitioner, 

v. 

State of South Carolina, Petitioner-Respondent. 

The Honorable Diane Schafer Goodstein 
Dorchester County 

Trial Court Case No. 2007 -CP-18-00202 

ORDER 

For good cause shown, the request for an extension until October 11,2010 

to serve and file the Petition for Writ of Certiorari and Appendix in this 

matter is granted. Pursuant to this Court's order dated March 18,2009, any 

further extension request must show the existence of extraordinary 

circumstances, state what measures are being taken to insure that no further 

extension will be required, and be signed by the appropriate attorneys. 

IT IS SO ORDERED. 
JEAN H. TOAL, CHIEF JUSTICE 

BY QJx_~ 
Clerk 

Columbia, South Carolina 

September 10, 2010 

cc: Assistant Attorney General Mary S. Williams 
Appellate Defense . 



HENRY McMASTER 

ATTORNEY GENERAL 

SEP~. 0 ZOIC! 
September 10, 2010 

The Honorable Daniel E. Shearouse 
Clerk, Supreme Court of South Carolina 
Post Office Box 11330 
Columbia, South Carolina 29211 

Re: Eric D .. Phillips v. State of South Carolina 
2007-CP-18-0202 

Dear Mr. Shearouse: 

S.C. SUFREME COURT 

The Petition for Writ of Certiorari in the above appeal is due to be served and filed on today's 
date. However, this is to respectfully request a 30-day extension to serve and file this Petition. By 
her signature below, LaNelle C. DuRant, indicates that she consents to this extension. 

This extension request is not intended for the purpose of delay. Rather, this extension request 
is necessitated by a workload. 

ttorney General 

MSW/lm 

cc: Office of Appellate Defense 

In compliance with: 
In Re: Extensions in Crimina! and Post-Conviction Relief Cases, (s.c. Sup. Ct. order dated 

March 18, 2009) (Davis Adv. Sh. No. 13 at 1). 

~~~~ SALYW OELLI TT l.f 
Assistant Deputy Attorney General 

"" ~~8= LANELLE . URANT 
Appellate Defender 

REMBERT c. DENNIS BUILDING • POST OFFICE Box 11549 • COLUMBIA. SC 29211-1549 • TELEPHONE 803-734-3970 • FACSL\1ILE 803-253-6283 



mbe ~upreme QCourt of ~outb QCarolina 

Eric D. Phillips, Respondent-Petitioner, 

v. 

State of South Carolina, Petitioner-Respondent. 

The Honorable Diane Schafer Goodstein 
Dorchester County 

Trial Court Case No. 2007 -CP-18-00202 

ORDER 

For good cause shown, the request for an extension until September 10, 

2010 to serve and file the Petition for Writ of Certiorari and Appendix is 

granted. Pursuant to this Court's order dated March 18, 2009, any further 

extension request must be based on a showing of good cause and must be 

signed by the appropriate attorneys. 

IT IS SO ORDERED. 
JEAN H. TOAL, CHIEF JUSTICE 

BY~J~ 
IYJ",,-J ,l1/U;£, Clerk 

Columbia, South Carolina-'V r- '/\6 
I~ 

August.M, 2010 

cc: Assistant Attorney General Mary S. Williams 
Appellate Defense 



HENRY McMASTER 
ATIORNEY GENERAL 

Augu·st 11,2010 

The Honorable Daniel E. Shearouse 
Clerk, Supreme Court of South Carolina 
Post Office Box 11330 
Columbia, South Carolina 29211 

Re: Eric D. Phillips v. State of South Carolina 
2007-CP-18-0202 

Dear Mr. Shearouse: 

AUG 1 1 2010 

S.C. SUPREME ~OURT 

The Petition for Writ of Certiorari and Appendix in the above appeal is due to be 
served and filed on Wednesday, August 11,2010. However, this is to respectfully request 
a 30-day extension to serve and file this Petition. 

This extension request is not intended for the purpose of delay. Rather, this extension 
request is necessitated by a workload. 

Sincerely, 

1!:Jw~la:d1!MM 
Assistant Attorney General 

MSW/lm 

cc: Appellate Defense 

REMBERT C. DENNIS BUILDL'lG • POST OFFICE Box 11549 • COLUMBIA, SC 29211-1549 • TELEPHONE 803-734-3970 • FACSIMILE 803-253-6283 



mbe ~upreme <!rourt of ~outb <!rarolina 

Eric D. Phillips, Respondent-Petitioner, 

v. 

State of South Carolina, Petitioner-Respondent. 

The Honorable Diane Schafer Goodstein 
Dorchester County 

Trial Court Case No. 2007 -CP-18-00202 

ORDER 

The request for an extension until August 11, 2010 to serve and file the 

Petition for Writ of Certiorari and Appendix is granted. Pursuant to this 

Court's order dated March 18, 2009, any further extension request must be 

based on a showing of good cause. 

IT IS SO ORDERED. 
JEAN H. TOAL, CHIEF JUSTICE 

BY ~ J ct1ia~ 
(,I '. '111 ~/ Clerk 

Columbia, South carolina--~'I d 

July 13,2010 

cc: Assistant Attorney General Mary S. Williams 
Appellate Defense 



HENRY McMASTER 
ATIORNEY GENERAL 1Ft E eJfff"il'BJ[) 

July 12,2010 JUL 1 'i 2010 

S.C. SUPREME COURT 

The Honorable Daniel E. Shearouse· 
Clerk, Supreme Court of South Carolina 
Post Office Box 11330 
Columbia, South Carolina 29211 c 

Re: Eric D. Phillips v. State of South Carolina 
2007-CP-18-0202 

Dear Mr. Shearouse: 

The Petition for Writ of Certiorari in the above appeal is due to be served and filed 
on today's date. However, this is to respectfully request a 30-day extension to serve and file 
this Petition. 

This extension request is not intended for the purpose of delay. Rather, this extension 
request is necessitated by a workload. 

Sincerely, 

(idAP.J fl ~ 
~~~lliams ~ 
Assistant Attorney General 

MSW/aekr 

cc: Office of Appellate Defense 

REMBERT C. DENNIS BUILDING • POST OFFICE Box 11549 • COLUMBIA, SC 29211-1549 • TELEPHONE 803-734-3970 • FACSIMILE 803-253-6283 



I· 

HENRY McMAsTER 
ATIORNEyGENERAL 

The Honorable Daniel E. Shearouse 
Oerk of the South Carolina Supreme Court 
Post Office Box 11330 
Columbia, South Carolina 29211 

RhCBJIVlED 

S.C. SUPREME COURT 

May 13,2010 

RE: Eric Phillips v. State of South Carolina 
2007·CP·18·0202 

Dear Mr. Shearouse: 

We are in receipt of the Post· Conviction Relief hearing transcript in the above captioned matter. 
We have calendared the State's Petition for Writ of Ceniorari to be due 60 days from the date of receipt, 
May 11,2010. If this date, July 12,2010, is incorrect or inconsistent with your records, please contact 
this office. 

If I can be of any further assistance, please do not hesitate to contact me. 

Sincerely, 

J;f UM! J~' 1A/rYVV/ 
Mary S.--*'illiams 
Assistant Attorney General 

MSW/aekr 

cc: Office of Appellate Defense 

REMBERT C. DENNIS BUILDING • POST OFFICE Box 11549 • COLUMBIA, SC 29211-1549 • TELEPHONE 803-734-3970 • FACSIMILE 803-253-6283 



Division of Appellate Defense 
1330 Lady Street, Suite 401 
Columbia, South Carolina 29201·3332 
Post Office Box 11589 
Columbia, South Carolina 29211·1589 
Telephone: (803) 734-1330 
Facsimile: (803) 734-1397 

Jeremy A. Thompson, Esquire 
Law Office of Tara Dawn Shurling 
3614 Landmark Dr., Ste. D 
Columbia, SC 29206 

March 18, 2010 

Robert M. Dudek, Chief Appellate Defender 
Wanda H. Carter, Deputy Chief Appellate Defender 

Joseph L. Savitz, III, Senior Appellate Defender 

RECEJfVJElIJ) 

MAR 1 8 2010 

S.C. SUPREME COURT 

Re": Eric D. Phillips v. State of South Carolina 

Dear Mr. Thompson: 

The Chief Appellate Defender has reviewed the Affidavit of Indigency for the above case 
and has approved for this Office to perfect the appeal for Mr. Phillips. 

Please contact me if you should have any questions concerning this matter. 

cc: S.c. Supreme Court 

SiL J/ .Jkl~~ 
Sharon A. Graham 
Administrative Coordinator 



\!Cbe ~upreme QI:ourt of ~outb QI:arolina 

DANIEL E. SHEAROUSE 
CLERK OF COURT 

BRENDA F. SHEALY 
CHIEF DEPUTY CLERK 

February 25,2010 

Assistant Attorney General Mary S. Williams 
Office of the Attorney General 
P.O. Box 11549 
Columbia, SC 29211 

Jeremy Adam Thompson, Esquire 
Law Office of Tara D. Shurling 
3614 Landmark Dr., Ste. D 
Columbia, SC 29204 

Re: Phillips, Eric D. v. The STATE 

Dear Counsel: 

POST OFFICE BOX 11330 
COLUMBIA, SOUTH CAROLINA 29211 

(803) 734·1080 

FAX (803) 734·1499 

We have received a Notice of Appeal from each of you in the above entitled 
matter. Unless notified by you to the contrary, these appeals will be consolidated 
for consideration by the Court under the South Carolina Appellate Court Rules, 
and we anticipate receiving only one appendix. 

When appeals are consolidated, the party filing the first Notice of Appeal, State of 
South Carolina, has been designated as the PetitionerlRespondent and the party 
filing the second Notice of Appeal, Eric D. Phillips, has been designated as the 
RespondentJPetitioner. 

J 



Please notify this Court upon receipt of the trial transcript from the Court Reporter. 
Each party is allowed to serve and file a Petition for Writ of Certiorari and Return 
as provided for in Rule 227 of the South Carolina Appellate Court Rules. 

Very truly yours, 

Q:Q~ 
CLERK 

DES/jj 

cc: Appellate Defense 



Jeremy A. Thompson 
Associate Attorney 

LAW OFFICE OF 

TARA DAWN SHURLING, PA 
Attorneys and Counselors at Law 

3614 Landmark Drive 
Suite D 

Columbia, South Carolina 29204 

February 23,2010 

The Honorable Daniel E. Shearouse 
Clerk, South Carolina Supreme Court 
P.O. Box 11330 
Columbia, SC 29211-1330 

(803) 738-8622 
Fax (803) 738-1600 

E-Mail: jthompsonfa)shurlinglaw.com 

RE: Eric D. Phillips, #318162 v. State of South Carolina; 07-CP-18-202 

Dear Mr. Shearouse: 

Enclosed please find the original and two (2) copies of my Notice of Appeal in the above­
captioned action. I would appreciate your filing the original, clocking the copies, and returning the two 
(2) clocked copies to me in the envelope provided. I would note that Judge Goodstein issued a written 
Order on this case granting, in part, my client's Application for Post-Conviction Relief which was filed 
with the Dorchester County Clerk of Court's Office on January 26, 2010. That Order is also enclosed. It 
is my understanding that the State has already filed a Notice of Appeal in this matter. With my thanks for 
your assistance in this matter and my best regards, I am, 

RECBIVED 

FEBr 24 2010 

JATI S.C. SUPREME COURT 
Enclosures 
cc: Mary S. Williams, Assistant Attorney General (wi Notice of Appeal) 

Eric D. Phillips, #318162 (wi Notice of Appeal) 
Louvenia Lloyd (wi Notice of Appeal) 
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STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM DORCHESTER COUNTY 
Court of Common Pleas 

Diane S. Goodstein, Presiding Judge 

07-CP-18-202 

ERIC D. PHILLIPS, #318162, 
RespondentlPetitioner, 

v. 

STATE OF SOUTH CAROLINA, 
PetitionerfRespondent. 

NOTICE OF APPEAL 

Eric D. Phillips, #318162, appeals the Order granting his Application for Post-Conviction 
Relief filed January 26, 2010, and received by counsel on January 28, 2010, issued by the 
Honorable Diane S. Goodstein, presiding judge. Counsel was served with the State's Notice of 
Appeal on February 22,2010, and received the State's Notice of Appeal on February 23,2010. 

RBCBIV1BD 
fE.B.,2 4 2010 

S.C. SUPREME COURT 

This231ay of February, 2010. 

Other Counsel of Record: 
Mary S. Williams, Assistant Attorney General 
P. O. Box 11549 
Columbia, SC 29211 
Attorney for PetitionerfRespondent 
(803) 734-3737 

3614 Landmark Drive, Suite D 
Columbia, South Carolina 29204 
(803)738-8622 
(803)738-1600 FAX 

ATTORNEY FOR RESPONDENTIPETITIONER 



STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM DORCHESTER COUNTY 
Court of Common Pleas 

Diane S. Goodstein, Presiding Judge 

07-CP-18-202 

ERIC D. PHILLIPS, #318162, 
RespondentfPetitioner, 

v. 

STATE OF SOUTH CAROLINA, 
PetitionerlRespondent. 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that one copy of the RespondentfPetitioner's Notice of 

Appeal in the above-entitled case has been served upon opposing counsel, Mary S. Williams, 

Assistant Attorney General, by mailing in an envelope properly addressed with postage prepaid on 

this 23rd. day of February, 2010. 

SWORN TO BEFORE me this ~3~ay 
of February, 2010. 

)<}-,0JtDn -&. n..l!.(l~(L.S.) 
Notary Public for South Carolina 
My Commission Expires: c:;ao-.. /fp/ ,;(017 



TO: 

Law Offices of 
TARA DAWN SHURLlNG, PA 
3614 Landmark Drive, Suite D 

Columbia, South Carolina 29204 

The Honorable Daniel E. Shearouse 
Clerk of Court, South Carolina Supreme Court 
Post Office Box 1 1330 
Columbia, South Carolina 29211-1330 

~~POs~ 
": ~ t;.~ G'«, 

•
"fi1~~~~ i"..~ I~~~ 
" ~ ~ PITNEY BOWES 

02 lP $002.35° 
0002929654 FEB 23 2010 
MAILED FROM ZIP CODE 2920 1 



HENRY iVlCiVI,\STER 

AnORNEY GENERAL 

Bonnie H. Kelly 
Post Office Box 50614 
Columbia, SC 29250 

February 22,2010 

RE: Eric Phillips v. State of South Carolina 
2007-CP-lS-0202 

Dear Ms. Kelly: 

Please prepare a transcript ofthe post conviction hearing ofthe above named individual taken 
on June 10,2009, before the Honorable Diane S. Goodstein, for the term of the Court of Common 
Pleas for Dorchester County. 

Please note that the amended Rule 227( e) (3), SCACR, now requires as detailed an index for 
PCR hearings as for trial transcripts tilled in the Supreme Court. The index should include all 
exhibits. If exhibits were not introduced, then please note that no exhibits were submitted at the 
hearing. 

If you will prepare this transcript and forward it to me along with your statement, I will 
arrange for payment. Please note that all statements are to be signed. 

MSW/ 

cc: The Honorable Daniel Shearouse, Clerk of the Supreme Court of South Carolina 
Court Administration 
Jeremy Thompson, Esquire 
Appellate Defense 

RDIBERT C. DENNIS BUILDING • POST OFFICE Box 11541.J • COLU~IBI.·\. SC 29211-1549 • TELEPHONE 803-734-3970 • FACSI\IILE 803-253-0283 



HENRY McMASTER 
ATTORNEY GENERAL 

-"-':\':; .. 

February 22,2010 

The Honorable Daniel E. Shearouse 
Clerk of the Supreme Court of South Carolina 
Post Office Box 11330 
Columbia, South Carolina 29211 

RE: Eric Phillips v. State of South Carolina 
2007-CP-18-0202 

Dear Mr. Shearouse: 

Enclosed for filing is a notice of appeal in the above case. Also enclosed are the 
following: 

1. 
2. 

MSW/ 
Enclosures 

Proof of service of the notice of appeal on the respondent. lEt !:eltfV!DhiCh is to be challenged on appeal. 

FEB ~ I ~: ~olo 
'. With highest regards, 

S.C. SUPREME COURT ;!1a::i~~~-
Assistant Attorney General 

;;ty;:cc:: '_. Jeremy Thompson, Esquire 
The Honorable Cheryl L. Graham, Clerk of Court of Dorchester County 
The Honorable David M. Pascoe, First Circuit Solicitor 
Appellate Defense (via interagency mail) 
David Tatarsky, SCDC 
Trisha Allen, Victims Services (via interagency mail) 

REMBERT C. DENNIS BUILDING • POST OFFICE Box 11549 • COLUMBIA. SC 29211-1549 • TELEPHONE 803-734-3970 • FACSIMILE 803-253-6283 



THE STATE OF SOUTH CAROLINA 
IN THE SUPREME COURT 

CERTIORARI TO DORCHESTER COUNTY 
COURT OF COMMON PLEAS 

The Honorable Diane S. Goodstein, Circuit Court Judge 
Case No. 2007-CP-18-0202 

Eric Phillips, Respondent, 

v. 
State of South Carolina, 

Petitioner. 

NOTICE OF APPEAL 

The State of South Carolina hereby appeals from the Order Granting Post-Conviction 

Relief of the Honorable Diane S. Goodstein, Presiding Judge for the First Judicial Circuit, dated 

January 25,2010, and filed January 26,2010, and received by the State on January 27,2010, in the 

matter of Eric Phillips vs. State of South Carolina, Case No. 2007 -CP-18-0202. 

\ 1eJJ. 44 ' 20~. 

Mary S. 
Office 0 the Attorney General 
Post Office Box 11549 
Columbia, SC 29211 
Telephone: (803) 734-3737 

OTHER COUNSEL OF RECORD: Jeremy Thompson, Esquire 1l.BSB1Wfj) 

I, 

FES, "~~~OlB 

S.C. SUPREME COURT 



THE STATE OF SOUTH CAROLINA 
IN THE SUPREME COURT 

CERTIORARI TO DORCHESTER COUNTY 
COURT OF COMMON PLEAS 

The Honorable Diane S. Goodstein, Circuit Court Judge 
Case No. 2007-CP-1S-0202 

Eric Phillips, 

v. 
State of South Carolina, 

PROOF OF SERVICE 

Respondent, 

Petitioner. 

I hereby certify that I have served the Notice of Appeal in the above-referenced matter upon 
Respondent by depositing a copy of it in the United States Mail, postage prepaid, on February 22, 
2010, to his attorney of record, at the addresses listed below: 

Jeremy Thompson, Esquire 
Law Office of Tara D. Shurling 
3614 Landmark Dr., Suite D 
Columbia, SC 29204 

MARY. WILLIAMS 
Assistant Attorney General 

Office of Attorney General 
Post Office Box 11549 
Columbia, SC 29211 
(S03) 734-3737 

SWORN to before me this 2tf.y of :k.b "'''8- ' 20 I D. 

~~~~hD'~ . 



STATE OF SOUTH CAROLINA JUDGMENT IN A CIVI.L .CASK 

COUNTY OF DORCHESTER CAS.~ NO: 2007CPJ NOf)202. -. .--. 

IN TIlE COURT OF COMMON PI.EAS 

Eric Deron jr Phillips vs. South carolina state of 

C111:'CK ONE: 

. ; 

-~ 
-. , 

o JURY VERDICT, This action came before the court for a trial by jury. The issues have been tried and a verdict 
rendered. 

o DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard 
and a decision rendered. 

o ACTION DISMISSED (CHECK REASON): o Rule 12(b), SCRCP; o Rule 41 (a), 

SCRCP (Vol. Nonsuit); o Rule 43(k), SCRCP (Settled); o Other: 

o ACTION STRICKEN (CHECK REASON): o Rule 40(j) SCRCP: o Bankruptcy: 

o Binding arbitration, subject to right to restore to contirm, vacate or modity arbitration award; o Other: ______________________________ . ______ _ 

o DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX: 

o Affirmed; 0 Reversed: 0 Remanded; 0 Other 

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE 
AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL. 

IT IS ORDERED AND ADJUDGED: [8J See attached order; o Statement of Judgment by the Court: 

COllrl Repurter: 

Dated at St. George, South Carolina, this 26th day of January, 2010. 

- Cheryl G '!.ham, Clerk of Court, By: Carolyn Ayer, 
Deputy 

Thisjudgment was entered on the 26th day of January, 2010, and a copy mailed first class this 26th day of 
January, 20 I 0, to attorneys of record or to parties (when appearing pro se) as follows: 

Tara Shurling Law Offices of Tara Dawn 
Shurling, PA 3614 Landmark Dr., Ste. 0 
Columbia, SC 29204 
Jeremy Thompson Tara Shurling, P.A. 3614 
Landmark Drive, Suite 0 Columbia, SC 29204 

Mary S Williams Assistant Attorney General P 
o Box 1/549 Columbia, SC 292111549 

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S) 

CPFORM4M 



STArF ()I: sourll ('!\I{()I.IN;\ 

COUNTY ()F D()RCII ISIT/{ 

EI{IC 1>. PIIILLlPS, #.'1~162, 

v. 

STAll·: OF SOliI'll c.'\ /{OI.INA. 

IN rill·: (,()ll/{T ()I: ('UI\II\I()N PI.I·:;\S 
1-'1 RST .JIII)IClA L ('lRel 'IT 

CASE NO.: 117-('1'-1 ~-2U2? >-

THIS MATTER COIlll:S heforl: the Court hy way of an Application ti.n Post-Conviction 

Rdief tiled on f'l:hruary (). 2()07. \vhich was amendl:d on .June 10. 200t). The State made its 

Return on .July 27. 2007. An e\'identiary hearing was convened in this case on .June 10. lOOt). 

The Applicant was present and was representl:d hy Jeremy A. Tholllpson. Esquire. The State 

\vas represented hy Mary Wi II iams. Assistant Attorney General. 

I. 
PI{OCEI>U I{AL U ISTOI{Y 

The Applicant is incarcerakd with the South Carolina Department or Corrections 

pursuant to the Dorchester County Clerk or Court's orders or commitment. The Dorchester 

County Grand .Jury indicted the Applicant at the March 1.5. 2004. term or General Sessions ror 

Possl:ssion or a Weapon during the Commission or a Violent Crime (04-GS-18-224). and at the 

May 17.2004. krill or General Sessions Ii.)r two counts or Assault and Hattery with Intent to Kill 

("AHWIK") (04-GS-18-22): 226). On October 16-18.2006. the Applicant proceeded to trial by 

jury. and was repn:sented hy Gene Dukes. Esquire. I Ie was round guilty as charged. The 

Iionorablc .James C. Williams . .Jr .. presiding circuit judge. sentenced the Applicant to lilteen 

years imprisonment on each AHWIK charge and live years imprisonment IDr the weapon charge. 
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\\ illl 11ll: SI:IlII:IlCL'S III rlln CllIlCIIITl:llllv. Thl: ,\pplicanl did 1101 appl:al his clln\'ictions (II' 

sCIlII:IlCL'S. 

II. 
ALLEGATIONS RAISED 

In his Aprlicalion I(lr Post-Conviction Rdil:L Ihe Arrlicant alkgL'd that he is heing held 

ill custody ulllawfully f(lr the f(lilowing reasons: 

I. Inefkctin.' assistance of trial counsel: and 

Indfective assistance of appellate counsel. 

He alll:ged generally that his rights pursuant to the Sixth and fourteenth Amendments to the 

United States Constitution. as well as Article I. Section 14. of the South Carolina Constitution. 

were \'iolated prior to. during. and atier his trial. 

In an Amended Application tl.lr Post-Conviction Relief tiled ./une 10.2009. the Applicant 

more narrowly ddined his allegations in support of his claim that he received inen~ctive 

assistance of counsel. In that Application. he alleged: 

I. Ddense counsel \vas ineft~ctive tl.lr tailing to tile a Notice of Appeal for the Applicant 
I(lilowing his convictions: 

Ikknsl: counsd was indTl:ctive for I~liling to completely convl:Y all plea offers 10 the 
Applicant: 

3. Deknse counsel \vas ineffective for failing to present character evidence of the victim: 

4. Detense counsel was inetfective for failing to object to burden-shifting portions of the 
sl:1 f-ddensl: charge: 

5. Dcknsc counsel was ineffective lor failing to request a specilic intent to harm charge: 

6. Ddense counsel was ineffective for failing 10 object to portiuns of the charge to the jury 
which amounted to comments on the facts: 

7. Defense counsel \Vas ineft~ctive for failing tu request a jury l:harge that stated that if the 
Siale had nol disproven self-deknse beyond a reasonable doubt. Ihen they must lind the 
A ppl ieant not gui Ity: 

Page 2 of 26 



X. Dl'Il:nse counsd was indll:ctiv~ lilr Lliling III ohjl'Lt to portions of l'ach solicitor's 
c10si ng argumenls in \Vh ich I hey argued t hat I he .j ury clluld not Ii nd I hat I he ;\ ppl icant 
\vas guilty of assault and hattery Ilf a high and aggra\'ated nature if they tillllld that malice 
\vas present: 

9. Ikll:nse counsd \vas indll:ctive rllr 1~liling to ohject to portions of the jury charge 
\vlll:rei n the jury was instructed that the d i fll:rence het\wen assaul t and hattery \Vi th intent 
to kill and assault and battery of a high and aggravated nature was the presence of Illalice: 

10. Ikll:nse counsd was ind"!i:ctive lilr 1;liling to request a jury charge that all doubts must 
he resolved in favor of the defel1lbnt: 

II. Defense counsel \vas ineffective tilr 1~liling to sufficiently argue that the Applicant was 
not guilty by reason ofsdr-ddi:nse during his c1using arguillent: 

12. Ikll:nse coLinsd was indll:ctivc lilr I;iiling to argue that the Applicant could he lound 
guilty of assault and battery of a high and aggravated nature: 

13. Defense counsel was ineffective tilr 1;liling to make a motion to he relieved as counsel 
due to his illness: 

14. Ikll:nse cllunsd was inefll:ctivc for 1;liling tu ohject tu the admission of eight shell 
casings into evidence w'hen no e\'idence \vas presented that more than three or t<Hlr shots 
were lired: 

15. Ikll:nse counsel was inefli:ctivc for failing to llhject to a portion of the solicitor's closing 
argument wherein the solicitor alleged that the Applicant should have gotten with key 
witnesses to change their stories if he wanted to be found not guilty: 

16. Dell:nse counsel. due to his illness. so completely l;liled to challenge the State's case that 
he \Vas pC!f' XI! ineffective pursuant to United States v. Cronic, 466 U.S. 648 (1984). 

III. 
EVIDENCE BEFORE THE COURT 

At the Post-Conviction Relief hearing held in this case on June 10, 2009, the Applicant 

presented his own testimony, as well as testimony from his mother Linda Phillips and his wife 

Llluvenia Lloyd. The Respondent presented testimony from Assistant Solicitor Russell D. 

Ililton.! In addition to this testimony, this Court has before it a transcript of the trial. a copy of 

the records of the Dorchester County Clerk of Court regarding the subject convictions. a copy of 

I (,cne Dukes. who was thc Applicant"s trial attorney, died in 1007. 
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th~ ;\pplicant's n.:wrds with th~ South Clrolina Ikpartm~l1t or Corrections. along with th~ 

~:\hibits subll1itl~d by th~ parti~s in this eas~. What rollows b~IO\v ar~ th~ lindings or I~Kt and 

rulings or law mad~ by this Court in a~cordanc~ with th~ Unilllrm Post-Cun\'i~tion Pro~~dure 

,\cl. S.C. ('lllk Ann. ~ 17-27-1 () l" Sl'lf. ( 19X5). 

,\s a thr~shold Illatkr. this Court would not~ that the i\ppli~ant \vas repres~nted by an 

~:\p~ri~IH.:L'd trial atlof'lll..'Y \\'ho was g~n~rally regarded I'or his COl11pd~IKI..'. On the l~lCts or this 

case. 11llwev~r. this Court limb that th~ col11bin~d dli:ct of his errors and omissions was such that 

th~ ;\pplicant was lkpri\'Cd or a I~lir trial. Sp~citically. this Court linus a reasonable probability 

that but Illr counsl..'l's ~rrors and omissions. th~ outcome or this trial would have b~~n difli:renl. 

For that r~ason. this Court limis that trial counsel railed to provide the Applicant r~asonable. 

proli:ssional assistal1c~ or couns~1. 

IV. 
RELEVANT FACTS 

For the purpose of evaluating: this action. this Court would note the following: relevant 

hlcts. In the early morning: hours of December 14. 2003. the Applicant and the two victims-

John and (,erald Ciriflin-wl..'re at a dub ~alled "The Farm." The Applicant and John Griffin got 

into a brief altercation at the dub. After !he altercation. everyone left. 

Later on that night. the victims were at a local Waftle House \vhen the Applicant. by all 

accounts. coincidentally arrived. The State presented evidence that the Applicant spotted the 

victims. who were there \vith several other individuals. and renewed the earlier argument with 

.John Gritlin. The Applicant then opened tire. hitting Gerald Gritlin in the hand and John Griffin 

in the stomach. The Applicant then tled the scene. 

Contrarily. the Applicant testitied that he did not have a gun that night. He further 

testitied that when he !lot to the Waftle House another arl.!ument did ensue. The Griffins and 
~ . ~ 
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Iheir I'riellds SlllTOUlllkd him. i\pplieallt tcslilied during this allerc~llillll, a gUll Il:11 \lut 01 

someone's poekd and the /\pplieant picked it up. I k kll backward, accidentally liring a shot. 

I k then got to his Il:d and lired a couple of additional times into the air. I k stated he then Idt 

Ihe scene. The I\pplicantturned himscif into the police the next day. 

;\t the time Df the trial. dell:nse counsci \vas vcry ill. 1\11 of the witnesses \\ho lcstilied 

hdore this Court stated that defense counsci was wearing a bag around his leg that was allached 

to a catheter. The /\pplicanL's witnesses teslilied that this bag would have been vcry visible to 

the jury. Unl()rtunatciy, dell:nse counsci passed away arter the trial. 2 

V. 
STANDARD OF REVIEW 

This Application for Post-COIlviction Relief generally raISeS numerous specitic 

allegations of ineffective assistance of counsel. The hurden of proof is on tht:: Applicant in a 

Post-Conviction Relief procet::ding to prove tht:: allegations raist::d in his Application for Relief 

and at his Post-Conviction Rdief ht::aring. Bell v. State. 321 S.c. 23X. 467 S.E.2d 926 (1996): 

Rule 71.1 (t:!). SCRCP. In evaluating an Application for Post-Conviction Relief. the moving party 

must demonstrate that trial counsd I) t~liled to providt:: him with rt::asonahle prokssional 

assistance of counsel umkr the prevailing standards for attorneys representing clients in criminal 

matters: and 2) that he was prejudiced hy the errors and omissions of counsd such that he was 

depriwd of a fair trial. Strickland v. Washington. 466 U.S. 66X (19X4). In other words. the 

Applicant must show that but for counsel's errors and omissions. there is a reasonablt:: 

prohahility that the result at trial would have het::n different. Id.: Judgt:: v. Statt::. 321 S.c. 554. 

471 S.E.2d 146 (1996): Johnson v. State. 325 S.C. 1 X2. 4XO S.E.2d 733 (1997). A reasonablt:: 

prohahility has heen detined by our Suprt::me Court as a prohability sutTicit::nt to undermine 

~ The Supreme Coul1's Order appointing I3ruce A. I3erlinsky. Esquire. to assume responsibility ror derense counsel's 
liles and accounts was liled August 31. 1007. approximately ten months after the Applicant's trial. 

Page 5 01'26 



conlidenee in the olltconll' 01' the trial. i.\I~.:..r~!J.~~~., 37:" S.c. 31 X, .no. CJ42 S.F.:"d 590.596 

( :"(07). 

On the one Iwnd. wlllTe trial counsel articulates a valid rL'ason ror employing certain trial 

strakgies. such Cllnduct should nut he deemed indkctive assistance or trial counsel. Roseboro 

v. Stat~. 317 S.c. :"9:". -L'i4 S.I·:.2d 312 (ll)l)5): ~tokes \'. State. "OX S.c. 546. 419 S.F.2d 778 

(1992). On the other hand. counsel may not explain away errors and omissiuns which acted to 

prejudice his client's ahility to n.:cei\·e a rair trial simply hy laheling them matters uf trial strategy 

lIr tactics. In the case of lDgl~. Sta~. 34X S.c. 467.470.560 S.E.2d 40 1.401 (1001). the South 

Carolina Supreme Court found that 

Counsel must articulate a valid reason for employing a certain 
strategy to avoid a tinding of ineffectiveness. Where counsel 
articulates a strakgy. it is measured against an ubjective standard 
of n:asonahleness. 

(Emphasis in original) (internal citations omitted). 

VI. 
FINI>INGS OF FACT ANI> CONCLUSIONS OF LAW 

The Applicant raises several allegations of indTective assistance of counsel. These 

allegations can be broken down into several general categories: (I) defense counsel's failurc to 

convey all pica ofrcrs: (2) defense counsel's 1~lilure with regard to evidentiary matters at trial: (3) 

defense counsel's 1~lilllre to object tu the solicitors' closing arguments: (4) defense counsel's 

failure to sufliciently argue defenses during his closing argumcnt: (5) defense counsel's failure to 

object to the sufliciency of the jury charge: (6) delcnse counsel's failure to lile an appeal lor the 

Applicant following his convictions: and (7) defense counsel's per se inef/cctiveness due to his 

illness. This Court shall address each allegation in turn. 
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:\. I>l'f~ns~ Counsel's Failure to Conny All Plea Off~rs 

Th~ I\pplicant alk-ges that dekns~ counsel was indrccti\'~ for 1~liling to eon\'~y all pk-a 

ofkrs mad~ hy the State to him. Th~ I\pplicant contends that had ddi.:ns~ counsel cunvL'yed all 

availahle pka ol'li.:rs tll him. he would haw pkaded guilty and would not have ~\~rcised his right 

to trial. Accordingly. the i\pplicant argu~s that he is ~ntitkd to a ne\v trial. This Court agrees. 

;\ ddi.:nse attorney's Llilure to convey a plea ol'li.:r to his client constitutes ddicient 

p~rrormance. Davie v. State. 381 S.c. 601. ()75 S.F.2d 416 (2009). In order to ohtain relief 

whcn a deknse altorncy has l~liled to conv~y a plea olTer. a PCR applicant must demonstrate that 

"hut II)r counsel's dclicient perli.mllancc rhe 1 would have accepted the Stat~'s proposed plea 

hargain and that he would have bendited from the oITer."· Id. at 613. 675 S.I-:.2d at 422. When a 

PCR applicant has heen harmed by his defense attorney's ddicient perli.)rmance. this Court Illay 

crali a remedy speei lically tailored to correct the harm done. Rolen v. State. Op. No. 26678 

(S.c. Sup. Ct. lih.:d June 29. 20()9) (Davis Adv. Sh. No. 29 at 32). 

I\t the evidentiary hearing convened in this case. one of the assistant solicitors who 

prosecuted the I\pplicant-Russell D. Ililton-testilied that. approximately a month prior to 

trial. he had made a "straight up" plea orfer to assault and battery of a high and aggravated nature 

C'AHt IAN'") to the Applicant's attorney. Assistant Solicitor I tilton testified that the Applicant 

was not prescnt when this offer was made. The Applicant testilied that defense counsel did not 

convey this offer to him. The Applicant further testilied that while he would not have taken a 

plea to AHWIK. he would have taken the pica olTer made by the State had he known about it. 

There was no evidence in writing or otherwise in trial counsel's file showing the pica 

olTer was comlllunicated to the Applicant. Hased on all the circumstances. this Court linds that 

the Applicant's testimony is credible on this issue. Accordingly. this Court linds that defense 

Page 7 or 26 



Sct: Davit:. SIII)/"(/. FurthcrllHlrc. Ihis C'llurt lillds Ihat Iht: I\ppli<.:allt was pn.:judiccd hy ddt:llst: 

wunscl"s I~,ilurc. Tht: Appli<.:ant was I~t<.:illg twcllty YL'ars on ca<.:h wunt or ABWIK ir (t)flvi<.:kd 

at trial. as wt:!1 as livc ycars llll tht: gun <.:hargt:. ror a tlltalllr rllr\y-livc yt:ars imprisonlllt:llt. Ilad 

tht: /\pplit:ant lakt:n Iht: pka 10 ABIIAN. ht: wDuld havt: hct:n I~t<.:ing Icn yt:ars imprisonlllellt. 

Additionally. ;\BWIK is t:lassilit:d as a Iclony whik ABIIAN is <.:Iassilicd as a misdt:meanor. 

Const:qut:ntly. this Court linds Ihat Ihe /\ppli<.:ant has demonstrated that he \vas prejudiced by 

dclcnse <.:ounst:!·s railurt: to t:onvt:y tht: State's pka uncr to /\BIIAN. 

I laving lillJJ1d dclcnse wunst:!·s pcrlimllann; dcli<.:ient and prejudi<.:ial to the Applicant. 

this Court musl I~lshion Ihe appropriate relllt:dy to corrt:d the harm done 10 the Applicant. Sec 

~olcn. Sill)/"((. While other <.:ourts whi<.:h haw addrt:sscd this issue have round Ihat the 

appropriatt: remcdy is to n:quirt: that tht: Statc bt: hound by its pica uncr Ihat was never <.:onveyed 

to the dclendant.3 this Court is <.:Onstrained to lind that it cannot bind tht: Statt: to tht: t:arlier pica 

orfer. Set: Davie. slIpra. at 615-616. 576 S.I--:.2d at 424 ("given Pditiont:r \vas nt:ver apprised or 

the pica oner. we do not beliew that spt:<.:ili<.: pt:rrormanct: would be the appropriate remedy in 

that Petitioner did not detrimentally rely on the offer"). Furthermore. this Court cannot vacate 

Ihe Applicant's sentences and remand lor a new senten<.:ing proceeding. as was done in Davie. 

since the Applicant was convickd or ;\HWIK and not AI-UlAN and the ;\HWIK convictions 

would remain in place. To do so would not in any way correclthe harm done to the Applicant. 

Therdore. this Court linds that it Illust grant the Applicant a new trial. Accordingly. 

relief is granted to the Applicant as 10 this issue. 

; See generally Williams v. Jones. 571 r.3d 1086. 1092 (10th Cir. ~O(9): United States v. I3lavlock. 20 r.3d 1458. 

1468 (9th C ir. 19(4). 
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B. Defense Counsel's Failure to Adequately lIandle Evidential")' Matters 

Th~ Applicant ~t1kg~s that dd~ns~ COUIlSei was indkctiw I'or I~,iling to ad~quately 

addr~ss two ~vidcntiary matt~rs that aros~ during trial: (I) Lliling to ohj~ct to th~ admission 01' 

allol'th~ shell casings that w~r~ round at the scene: and (2) l~liling to pres~nt character ~vidence 

01' th~ victim. Each alkgation will h~ addr~ssed in turn. 

I. Failur~ to Ohi~ct to Shell Casinlls 

At trial. all or th~ witncss~s. both I'or th~ Stat~ and I'or th~ Applicant. who w~re at the 

scen~ 01' th~ shooting t~stili~d that the Applicant lired three or lour gunshots. See Tr. p. IOJ. 

lines 3-6 (G~rald Grinin): p. 133. lines 12-16 (Ch~ri Dard~n): p. 153. lines 3-7 (Peter Willis): p. 

219. lin~s 13-15 (th~ Applicant). Ilowever. ~ight sh~1I casings were r~cov~r~d at the scene. Se~ 

Tr. p. 61. lin~s S-14. These casings w~re adl11itt~d into ~vid~nce without objection. at the outset 

01' the trial prior to any \vitll~ss' testimony. See Tr. p. 30. lines 3-4. No witness testilied that 

eight shots wwe lired I'rom the same weapon or dil'krent weapons during the altercation. 

During the State's opening statement. they used the eight shell casings to argue that the 

Applicant lired eight shots at the scene. See Tr. p. 36. lines 24-25. Onicer John R. Poole. III. 

t~stilied that hecalls~ eight shell casings were found at the sc~ne. eight shots were lired. S~e Tr. 

p. 66. lines 3-5. Finally. during d~knse couns~l"s closing argum~nt. he argued to the jury that 

the Applicant lir~d eight shots. Sec Tr. p. 282. lines 14-16. 

The Applicant argues that dekllse counsel was inelfective lor failing to object to the 

admission or the shell casings without some ~videnc~ as to how many shots the Applicant fircd 

or some evidence that all eight shell casings \vere lired rrom the same gun. The Applicant 

rurther argues that defense counsel was indrective lor railing to object to the solicitor's 

statem~nt that the Applicant lired eight times. The Applicant also argues that derense counsel 
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was indfeetiw i'(lr argulIlg III the .iury that the /\pplieant lired eight shots. The i\pplieant 

ellntends that had defense counsel taken any ol'these actions. there is a r'easonahle likelihood that 

the result at his trial would have heen dirferent. Accordingly. the /\pplieant eonlcnds that he is 

entitled to a new trial. This (\lllrl agrees. 

"Relevant evidence" is ddined as "evidenee having any lcndency to make the existence 

or any 1~ld that is or conSl'quelKe to the determination or the action more probable or less 

probable than it would be without the evidence'" Rule -W I. SCRF. All relevant evidence is 

admissible. while irrelevant evidence is inadmissible. Rule 402. SCRF. Even if evidence is 

relevant. it may be excluded if the probative value of the evidence is substantially outweighed by 

the prejudicial nature of the evidence. Rule 403. SeRE. 

Simply put. the evidence adduced at trial revealed that the Applicant tired a maximum of 

lour shots. The I~Kt that eight shell casings \WIT found at the scene docs not prove that the 

Applicant lired eight times. While. it may be inferred that some of these shell casings \V'ere lired 

from the gun that the Applicant lired. no forensic lest was performed that demonstrated that ({II 

of the casings were lired by the same gun. Consequently. at least lour shell casings were simply 

not relevant to the jury's consideration of this case. 

Furthermore. even if the extra shell casings were relevant. they were unduly prejudicial to 

the Applicant. As noted above. the State used the extra casings to argue that the Applicant tired 

eight shots the night of the incident. This was simply not the state or the evidence admitted at 

trial. Accordingly. defense counsel committed error by I~liling to object to the extra shell 

casrngs. 

There can be no question that the Applicant was prejudiced by defense counsel"s failure 

to object to the shell casings. The Applicanrs entire defense was predicated on the jury's belief 
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Ill' his Il:stillHlIlY IIVL'J' thatllr the Statl."'s \\itlll'SSL'S. Ilowner, the /\pplicant testiliL'd that he only 

lired a li:w shots the night or the incident. The preselH:e llr eight shell casings at the scene, 

which a witness ror the State testilied were all lired hy the Applicant since they I(Hmd them at 

the SCL'ne, completely llhlill:rated the Applicant's testimony amI eliminated the possihility or an 

aCljuillal. Ilad the extra shell casings heen properly excluded. the state of the forensic evidence 

round at the scene \volrld have comported with the Applicant's testimony. Given these 1~lCts. the 

.'\ ppl icant \vas undeniahl y prej udiced hy de li:nse counsel's rai lure to 0 hject to the ex tra shell 

casings. 

!-'inally. even irthe /\pplicant was not prejudiced hy delCnse counsel's railure to ohject to 

the shell casings. the ;\pplicant was certainly prejudiced by his allorney's argument to the jury 

that the Applicant lin:d l..'ight shots the night or the incident. See Lounds v. State. 380 S.c. 454. 

465. 670 S.F.2d 646. 652 (200S) ("petitioner's own counsel damaged the delCnse case because 

rcounsel'sl closing argument did not support pl..'litioner·s account or what had happl..'ned"). 

Consequently. the Applicant is l..'ntitlcd to a new trial on this ground. 

'. Failure to Present Character Fvidence orthe Victim 

During the Applicant's tl..'stimony. the Applicant began to testify that he was 

arraid or the victims hecause he had "heard about things they had did." Tr. p. 226. lines 17-18. 

The State objected and the Applicant testified in ClIl11el'£l that he had heard that the victims were 

involved in a shooting prior to this incident. See Tr. p. 228. lines 3-18. The trial court overruled 

the objection but stated that "Mr. Dukes won't go any rurther into that mailer. Tr. p. 230. lines 

3-5. The jury was then brought back to the courtroom and the Applicant's testimony continued 

without any additional evidence being admitted about the victims' prior actions. 
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;\1 Ih~ l'vilklliiary hcaring convcllcd in this CaSl'. the /\ppliGlnl lL'stilil'd thai his (lpini(ln 

Ill" th~ victims was that they Wl're dangl'wus peoplc and that they had a fqJutation ror violence in 

the community. The /\pplicant alleged that dell:nse counsel was inclrecliv~ ror railing to pr~scnt 

this lL'stimonv atlrial. This Court a!.!re~s. , ~ 

Cienerally speaking. e\'idence or a pcrson's character is not admissible I'm proving actiun 

in conlllrlllity therewith on a particular occasion. Rule .. W4(a). SCRF. Ilmveyer. evidence "ora 

pertinent trait or characlcr or Ihc victim or the crime orfered by an accused" is admissible at a 

criminal trial. Rule 404(a)(2). SCRF. When character evidence is admissible. it may be shown 

by repulation or opinion testimony. Rule 405(a). SCRE. Ilowewr. specilic installCl:s or an 

individual's character Illay not be admitted unless that individual's character is an essential 

clement or a chargc or delCnse. Rule 405(b). SCRE. Reputation testimony is nut barred by the 

hearsay rules. Rulc lW3(12). SCRE. 

While thc ;\pplicant's prolkred testimony may not have been admissible because it \vas 

evidence or the victims' specilic instances or conduct. dell:nse counsel did not prof/cr opinion or 

reputation cvidence or the victims' character. Ckarly. such testimony would have been 

admissible. See Rule 404(a)(2). SCRF. Furthermore. the testimony would have been highly 

relevant. Consequently. derense counsel committed error by l~liling to attempt to admit the 

Applicant's testimony as to his opinion or the victims' character and their reputation in the 

community lar violence. 

Additionally. the Applicant was prejudiced by dclcnse counsel's failure to do admit this 

evidence. The crucial issue at trial was whether the jury believed that John Griffin was the 

aggressor or that the Applicant was the aggressor. Testimony that the victims were violent 

individuals likely would have shifted the scales in the Applicant's favor as to which version of 
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th\,.' CWIlIs thc jury klicv\"'d. l'llnscL!ucntly. Jcknsc counsci was indkctive lill' 1~liling to pn:sent 

this ckarly admissible c\'idcnce. and the /\pplicant is entitkd to a new trial on this ground. 

C. Defense Counsel's Failure to Ohject to the Solicitors' Closing Arguments 

"I W Ihile rthe prosecutorlmay strike hard blmvs. he is not at liberty to strike roul ones. It 

IS as much his duty to rerrain rrom improper methods calculated to produce a wrongrul 

convictioll as it is to lise every kgitimak means to bring about a just one'" Berger v. United 

States. ~95 U.S. n. xx (1935). The standard or review is "whether the prosecutors' comments 

'so inkded the trial with unl~lirness as tll make the resuiting conviction a denial or due 

process. Darden v. Wainwright. 477 U.S. 168, 181 (1986) (quoting Donnelly v. 

IkChristoloro. 416 U.S, 637.643 (1974 )). 

The Applicant alleges that derense counsel was inclTective for failing to object to 

improper argUllH:nts made by the solicitors prosecuting the Applicant in the following respects: 

( I) 1~lilure to object to portions or the argument wherein the State argued that the primary 

dil"ICrence between ABII!\N and AHWIK was malice: and (2) railure to object to portions of the 

argument wherein the State argued that the Applicant should have conspired with key witnesses 

to change their testimony if he wanted to be found not guilty. This Court shall address each 

argument in turn. 

1. Failure to Object to the Differences Hetween AHI-IAN and AHWIK 

Applicant asserts that trial Counsel's failure to object to various portions of the solicitor's 

closing argument constitutes inclTedive assistance or counsel. 

Applicant first asserts that Counsel's failure to object to a portion of the solicitor'S 

closing argument wherein the solicitor defined ABI-IAN. Applicant specifically takes issue with 

that portion of the solicitor's argument discussing malice in the context of ABl-IAN: 
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... I·:\\:nthollgh he's Ilot charged illthl..' illdictl11l..·nl \\ilh this. this is 
a lesser illcludeo charge. And ifYllu lind Ihalthe t~lcts don't lit the 
malice. e:'\press or implieo. malice alllrl.'lhllllghl. then you can lind 
that he was guilty of lAUHAN I. Nmv what is Ihat? It's an unhl\vful 
ael of a violent nature to the person or anolher accompanil..'d by 
circumstances of aggravation .... 

(Tr. p. :2ML lines 1-9.) Later. another solicitor made the tilllowill!! stakments in cillsinl.! 
~ ~ 

argument: 

Now. the juoge is also going to charge you with a lesser crime. 
assault and battery or a high ano aggravated nature. two counts llr 
that. one dealing with John Ciriftin and line dealing \vith Cierald 
Cirirtin. But very simply. the dil"il:rence. ladies ano gentlemen. is 
the lack of malice. And I suhmit to you. laoies and gentlemen. 
when you take a loaded Illrty-live caliher pistol out or your pocket 
and start shooting, intending on hitting somehooy. it doesn't get 
any more malicious. ano it doesn't get any more violent than that. 
it just ooesn't get any. I suhmit to you. if either one of them had 
died that night he'd he over there sitting. charged with murder. the 
most serious crime in our state. 

(Tr. p. 30S. line 15 - p. 406. line 3.) 

The trial judge repeatedly informed the jury that the arguments of the attorneys were not 

evidence. (rr. p. 261. lines 19-20.) Counsel reminoed thejurors that the attorneys' remarks \vere 

not evidence. rrr. p. 273. lines 3-13.) Counsel admonished the jury that the judge's charge on 

the law should be the law applieo. (Tr. p. 2X3. lines 19-24: p. 2X4. lines 13-15.) In its jury 

charge, the court again reminded the jurors that they were to determine the facts and must accept 

the law as given by the court. (Tr. p. 312. lines X-I X.) 

The trial judge ddined ABWIK as "an unlawful lactJ of a violent nature to the person of 

another. with malice aforethought. either e:'\press or inferred." (Tr. p. 314. lines 14-16.) The 

court added: 

Well, malice is an essential element of the crime of lABWIKJ. 
Malice is a term of art. a technical term importing wickedness and 
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cxcludinl! just caus~ or kl!al cxcusc. Malin: in any form. wh\:ther 
~ . ~ . 

it arises from hatrcd. ill will. or otherwise. is still malice. 

Malice must hL' ;lI(J/\:thought. Th~ law d()~s not require that malice 
should exist t(lr any particlilar time hd(m~ the commissinn of the 
act. hut malice must exist in th~ mind of the accused just b~for~ 
and at the time of the commission of the act. There must he a 
combination of th~ pr~vious evil intent and the ad producing the 
result. 

err. p. 314. line I!) - p. 317. line 17.) The judge continued: 

Now. what we Illean by r ;\HIIAN I it is defined as the unlawful and 
intentional int1iction of a violent injury on the person of another 
accompanied hy circulllstances of aggravation. The definition of 
assault and battery of a high and aggravated nature are very 
similar. Hoth of thelll start out. the unlawful and intentional 
inlliction of violent injury upon the person of another. AI3WIK. 
assault and hattery with intent to kill. adds with malice 
atilrethought. AI3HAN. assault and hattery of a high and 
aggravated. adds. accompanied by circumstances of llggravation. 
That is the difference in the two .... 

IL is cOlllmitted with a spirit or wantonness or with a reckless 
disregard for the rights and safety of others .... 

err. p. 317. lin~ 18 - p. 318. line 22.) Th~ court th~n provided examples of circumstances or 

aggravation. 

The current Circuit Court Henchbook provides the following suggested language when 

charging AHIIAN as a lesser-included oflCnse of AHWIK: 

Included within the oflCns~ of assault with intent to kill is the 
lesser offense of assault of a high and aggravated nature. Assault of 
a high and aggravated nature contains all or the clements of assault 
with intent to kill except malice at()rethought. In addition. the State 
must prov~ b~yond a r~asonable doubt a circumstance of 
aggravation. 

Indeed. AHIIAN is not predicated on the absence of malice. As discussed in State v. 

Fennell. 340 S.c. 266.274-275.53 I S.E.2d 512. 517 (2000) (internal citations omitted): 
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Thc Siaic docs nol. howcvcr. havc 10 prow Ihc dcli:ndant aclL'd 
with malice to ohtain an AI3HAN conviction hecause the 
cin:umstanccs Ihat give rise 10 AHIIAN may also give rise to an 
inkrence of malice. Thus. a defendant may he convicted of 
AHIIAN regardless of whether malice is presenl. ... The required 
mental state for AI3IK. like murder. is malice at()rdhought. 

Applicant asserts that this charge and the solicitor's arguments are ohjectionahle pursuant to 

State v. Tyler. 34X S.l'. 526. 560 S.E.2d XXX (2002). In Tvler. the wUl1 re-emphasized that 

AI3I-IAN should not he analogized to voluntary manslaughter. 

The trial court's charge was a correct statement of the law. Malice is a required element 

of AI3WIK. As stated. the arguments and charge are emphasizing that malice is necessary for a 

tinding of AI3WIK. Even assuming, urguendo. that the solicitors' comments could have heen 

misinterpreted. the correct charge given hy the court would correct any misgivings. for these 

reasons. I do not tind Coullsers bilure to object unreasonable heyond professional norms. Nor 

do I tind prejUdice such that the outcome of the trial would have been different. 

) Failure 10 Object to the Solicitor's Allegation that the Applicant Should Ilave Conspired with 
Witnesses to Present false Testimony 

During Deputy Solicitor Sorenson's closing argument. he stated: 

Now. the last person I \vant to talk to you about is \vho I fed is 
probahly the most important witness in this whole casco And if 
you noticed. he's the person that Mr. Dukes probably spent the 
least time talking about. bccause hc doesn't want to talk about him. 
hecause they don't know what to do with him. hecause they can't 
explain him. and hc absolutely kills their defense. And thars Peter 
Willis. Peter Willis. his cousin. his friend. his co-defendant. and 
the person Ihat he got into trouble and got charged as an accessory 
for driving him away from the scene of the shooting. I suhmit to 
you. ladies and gentlemen. if Mr. Willis had observcd everything 
that Eric Phillips testitied to you about. if he had ohserved this 
mob attacking him. threatening to kill him. heard the gun fall like 
Mr. Phillips said there was no doubt everyhody out there heard. 
and then saw the fact that Mr. Phillips was defending himself: 
don't you think that that's what he would have told you? I mean, 
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it's his COUSill, 1 Illl.'all, that's goillg to SL'J"\"C him hL'ltL'r. I mL'al1 if 
he's l1(1t guilty thL'n ivlr. Phillips, I IllL'an, I'vlr. Willis is ohviously 
110t !.!uiltv of aid in!.! him in !.!ctlin!.! away from that sccne. But that's .... '- .......... ... 

not what ht: did, ladit:s and gL'ntiL'men. I submit to you, he told you 
the truth, hL' tokl Y(lU the truth . . ·Is I suid. yO/l knol1', he lI'lIS his 
higg£'sllllisluke II'US hock ill lJeCL'lIIha Or/ll'o (ho/lslInd ulld (hree, 

(hul lIloming, he didl/ 'I hm'e U chul/(,(, (0 gel II'ilh 1)L'ler IVillis UI/d 
ge( him lI'ilh (he !)/'()grum, get him II'i(/1 (he progrum. 

Tr. p. 297, line 21-p. 298, linL' 24 (L'mphasis adtiL'Ll). 

The Applicant alleges that dcfense counsel was ind'fective for biling to object to this 

portion of the State's closing argumcnt. The Applicant argues that he was prejudiced by defense 

counsel's failure to do so . 

.. /\ solicitor has the right to state his version of the testimony and to comment on 

the weight to be given such testimony." State v. Caldwell. 300 S,C. 494. 504, 388 S.E.2d 816. 

822 (1990). In vicw of the evidence in the record. the solicitor's comments \vere not improper 

hecause they addressed Applicant's credibility. a central issue in the case, State's witness Willis. 

who had given Applicant a ride to and from the Wame House and had heen with Applicant at the 

time of the shooting. related a different version of events than did Applicant. The solicitor's 

comment \Vas made in context of noting that Applicant and his girlfriend. Lloyd. gave similar 

testimony \vhile Willis' version of events was consistent \vith testimony of the State's witnesses, 

In this context. the t~lilure of counsel to not object to the solicitor's statement may rise to the 

level of ineffective assistance of counsel. but this Court does not tind this failure prejudiced the 

Applicant such that the outcome of the trial would have been different. 

D. Defense Counsel's Failure to Sufficiently Argue the Applicant's Defenses to the Jury 

The Applicant i.llleges that defense counsel was inetfective for failing to sufticiently 

argue the Applicant's deknses-self-ddense and ABHAN-to the jury during his closing 
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argulllcllt. Thc Applicant conlL'nds that had dckllsc counsc! donL' so. thL'rL' is a rL'asonahk 

likL'lihooo that thL' rL'sult at his trial would havL' bCL'1l dillL'rL'llt. Accordingly. thL' /\pplicant 

an!uL's that hL' is clltitkd to a IlCW trial. This Court a!.'.rL'L's. 
~ ~ 

A cOlllpn:hL'llsivL' rL'viL'w of dL'knsc counsL'l's closing argulllL'nt rL'vcals that dcknsL' 

counsd's cnti rc L'losi ng argulllcnt was OL'votL'd to rccappi ng cach wi tnL'Ss' tcst i Illony at trial. Thc 

following is thL' only portion of dL'l~nsc counsc!'s dosing argul11cnt dcvolL'd to actually arguing 

that thL' Applicant WLlS not guilty: 

rl'he ;\pplicLlntl did whLlt he thought he had to do. That's what we 
call self-defense. And I'm sure you are all familiar with that term. 
it mcans that you havc a right to dL'l~nd yoursdf. /\nd 1'111 sure 
that the judge's charge and all will go much more into that. and if I 
mis-state anything to you thars contrary to the law that the judge 
charges you. please don't accept what I say. hut listen to \vhat the 
judge says and to what his instructions will bc. 

So that prL'tty well sums up my idcas about this case and about the 
IllL'ts therein. And \vhat I would ask each of you to do is. when 
you go to that jury room and begin your ddiberations. to seLlrch 
through these tllets. search through these tllctS. That's all we ask' 
you to do. and take the law as the judge will charge you and apply 
it to these t~lctS. And we teel that if you do. under these 
circumstanccs. with thc lack or evidcnce and what evidence is 
there. that the right verdict in this case would be self-defense. and 
that he is not guilty of any crime. 

Tr. p. 283. line I (i-p. 284. line 20. 

Defense counsel's performance was simply inadcquatc.-l It is elear from his closing 

argument to the jury that dcknse counsd did not argue that the Applicant was not guilty in any 

meaningful way. and Jid not argue that the Applicant could be found guilty of ABIIAN in any 

way whatsocvcr. Instead. deICnsc counsel simply told the jury that the case was onc of self-

~ Th~ Applicant t~stitied to this Court that after d~fense counsel concluded his closing argument. he came back to 
counsel table and told the Applicant that he could not argue this case like he wanted to due to his illness. This issue 
will be addressed in more detail below. 
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lkICnse. This argulllent \\";IS insui'lieil'nl. eSIK'cially gi\'l'n the slTiuus naturl' Ill" the crinlL's that 

the Applicant was facing. 

FUrlhermon:. the ;\pplicant was prejudiced hy dcICnse counsel's 1~lilures. The jury had 

the henclit 01" two solicitors' e10sing argulllents delllonstrating e\actly \Vhy the ;\pplicant was 

guilty 01" i\BWIK and how he was not guilty or ;\BII;\N or entitled to selr-deICnse. Ikknse 

counsel's dosinl.! arl.!Ulllent did not in any llleaninl.!rul \Vav countcr these arl.!Ulllents. Without a ..... .... ......" .... 

deknse argument. the jury was kit with ;\BWIK as their only available option. Ilad the jury 

had the benelit or a well-reasoned deknse argulllent. there is a reasonable likelihood that they 

would have round the Applicant either guilty or ;\BIIAN or not guilty. Consequently. the 

;\pplicant is entitled to a new trial on this ground. 

K Defense Counsel's Failure to Adequatel)' Address the .Jul")' Charge 

I. Failure to Reguest.lury Charges 

Applicant asserts that Counsel should have re4uested additional jury charges. 5 Applicant 

lirst argues that Counsel should have requestcd a jury charge on specific intent. The trial judge 

charged the jury that a specilic intent to kill need not be shown to convict ror ABWIK and 

general intent was sufficient. err. p. 316. line 17 - p. 317. line 7.) It is well-settled in our law 

that a showing or general intent is sunicient and "'trial judges should give a standard' intent' 

charge. but need not advise the jury that the derendant must have a specific intent to kill before 

he may be convicted or A81 K."' State v. Foust. 325 S.C. 12. 16. 479 S.E.2d 50, 51 (1996) 

'Counsel's lite contained jury dlarges. but there was no evidence at hearing that any of the charges were submitted 
to the court. 
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(clllphasis in original ).1> I lhcrcl'orl: lind lhal Counscl's 1:lilurl: 10 rl:qucsl stich a chargc lillCS !lol 

constitlltl: lidicil:nt pcrlilrlllancl:. 

lhat ifthl: State had not disprown sell'-dell:nse heyond a reasonable dOllbtthen lhey l11ustlind the 

!\pplicant not guilty. The cuurt instructed the jury: 

The Stale has the burden of disproving sell'-del'cnse by proor 
hevond a reasonable doubt. 

(Tr. p. 319. lines 19-21.) Because the charge \vas given. I tind that anv t~lilure by counsel to 

n:qllest the charge was harmless. 

Finally. A[)plicant argues that Counsel should have requested a jury charge that all doubts 

Illust be resolved in bvor of the dekmlant. The trial court gave correct instructions on reasonable 

doubt. efr. p. J07. line 16 - [). JOX. line 25.) In various terms. the court repeatedly admonished 

the jury that if they believed that there was a real possibility that Applicant was not guilty. they 

should give him the bendit of that reasonable doubt and tind him not guilty. (See Tr. p. JOX. 

lines 21-25.) The correct standard is not that all doubts be resolved in bvor of the dekndant: 

rather the State must prove guilt beyond a reasonable doubt. I tind that the charge as given 

correctly articulates the standard to be applied and even substantially comports \vith the proposed 

request. Therefore. assuming. argllendo. that Counsel had a duty to request such a charge. I tind 

no prejudice from any t~lilure to request this specitic charge. 

(, A footnote to this line reat!s: "To the extent the cases may he reat! as requiring a specilic intent to kill. they are 
overruled." 
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~. Failurc to ()hiL,ct to .Iurv Instructions -----~ _____ J ___________________ _ 

Applicant takes L'xccption to scvL'ral jury chargcs. /\pplicant argucs that portions or thc 

jury charge on sd r-ddl:nse i mpropcrly shi n the hurden onto the ;\ pplicant and werc thererorc 

ohjectionable. /\pplicant takes cxception to the rollowing portion or the jury charge: 

Sci r-dcfensc is a complete defense. And i I' it is established by 
evidence in this case then you must tind the dekndant not guilty. 

err. p. J I <>. lines 17-19.) However. in the next sentence. the court instrlll:ts: 

The State has the hurden of disproving self-defense hy proof 
heyond a reasonahle doubt. 

err. p. 319. lines 19-21.) Read as a whole. the charge properly conveys the State' burden to 

disprove scll'-dell:nse. State v. Wiggins. 330 S.c. 538. 500 S.E.2d 4S9 (199S). I therdore lind no 

ddiciency in Counsel's I~lilure to ohject to this charge. 

;\pplicant next argues that portions or the court's charge amollnted to impermissible 

charges on the l~lcts of the case. /\pplicant speci lically points to the following portions of the 

trial court's charge: 

... the charge of assault and battery with intent to kill carries within 
it a lesser charge of assault and battery of a high and aggravated 
nature. Now. under some circumstances it would carry even a 
third. or a second lesser charge. which \vOllld be a third charge. 
simple assault and battery .... 

err. p. 312. line 25 - p. 313. line 2.) Applicant also takes exception to the rollowing portion of 

the charge: 

Now. if there are no circumstances of aggravation. no injury. or 
anything of that nature. we would call that a simple assault and 
baltery. 

err. p. 314. lines 7-9.) Indeed. a trial judge may instruct the jury on the law but not on the facts 

of a case: the disputed facts are the province of the jury. See S.c. Const. art. V. § 21. The above-
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rcll:rcllccd portiolls IIr Ihc trialjudgL"s charge do Ilol cOllstilute a charge Oil the 1~lcts or Ihe case. 

The charges arc explanaliolls or Ihl.: lllknses and carry 110 implicatiun regarding Ihl.: I~Kls in 

dispute in Ihl.: casL'. Thl.:rd"orl.:. I lind Ihat an ohjl.:ction on thl.:se grounds would have heen 

impropl.:rly made. Counsel" s 1~lilurl.: 10 make such an ohjection dol.:s not constitutl.: dclicient 

Pl.:rrormance. 

F. Defense Counsel's Failure to File a Direct Appeal for the Applicant 

I\pplicant further assl.:rts Ihat he \Vas denil.:d his right to a direct appl.:al. Trial counsel 

must ensure that a criminal uell:nuant is made rully aware of his appeal rights. White v. State. 

263 S.C. 110. 20X S.E.2U 35 (1974). In the absence of an intelligent waiver by the defendant. 

counsel Illust eithl.:r initiate an aPPl.:al or comply with the proceuure re4uireu by Anuers v. 

California. -,R6 U.S. 7:18. 87 S.Ct. 1396. 18 I..Ed.2u 493 (1967). White. Id. Where the post-

conviction rdid court ddermines that the applicant diu not freely and voluntarily waive his 

appellate rights. Ihe applicant may petition the South Carolina Supreme Court l'or revil.:w of 

dirl.:ct appl.:al issul.:s pursuant to White v. State. See Rule 243. SCACR: Davis v. State. 288 S.c. 

290.342 S.E.2d 60 (1986). If a criminal defendant is round guilty alter a trial. defense counsel 

IIll1sl lile a Nulice of Appeal l'or him. See In re Anonymous Member of the Har. 303 S.C. 306. 

400 S.E.2d 483 (1991 ). 

The Applicant testilied Ihat after he was convicted. he asked defense counsel about liling 

an appeal for him. Dclcnse counsel inl'ormed him that he did not do appeals. After the 

Applicant was translcrred to the Department of Corrections' custody. he attempted to tile an 

appeal on his own. Ilowever. his appeal was untimely. The record before this Court reveals that 

the Applicant did not have a direct appeal. The /\pplicant alleges that defense counsel was 

inertcctive lor 1~1iling to lile an appeal It)r him. and that he is entitled to a belated direct appeal. 
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Thcrc was nil cvidcncc in wriling in Irial COUIISel'S lik inl"orming Ihc ;\ppliclIlI Ill" whcn 

his appcal would hc duc or Ihat Ihc Applicanl did nol wish 10 appcal his guilty vcrdict. In 

rcvicwing all Ihc cin,:ulllslanccs. Ihis Courl limb Ihal Ihc !\pplicant's kstilllony is crcdibk on 

Ihis issuc. 

Bascd un Ihc cvidcncc a\'ailahk 10 Ihis court. Ihis Cuurt aflirmalivcly lintls Ihal Ihc 

:\pplicant did not knowingly and volunlarily waiw his righl 10 a direct appeal. The Courl 

concludes Ihal Ihc Applicanl is enlilkd to a helaled review 01" his conviction( s). A pdilion I"or 

helakd review pursuant 10 White v. Slatc can remedy Ihe Applicant's lack or a direct appcal. 

G. Defense Counsel's Per Se Ineffectiveness 

Ordinarily. in order li)r a peR applicanl 10 demonslralc Ihat defense counsel was 

incfli.:ctivc. a PCR applicant must dcmonstrale Ihat he was pn:judiced by defense counsel's errors 

and omissions. Sce Strickland v. Washington. SII/)/'([. Ilowcvcr. there arc three situations where 

prejUdice is presumed. Sec United States v. Cronic. 466 U.S. 648 (1984). 

In Cronic. Ihe rUnited States Supremel Court identilicd three 
distinct situations in which a presumption of prejudice is 
appropriate. First. prejudice is presumed when the defendant is 
completely denied counsel "at a critical stage of his triaL" Cronic. 
466 U.S. at 659. Second. per-se prejudice occurs ir there has been 
a constructive denial of counsel. This happens \vhen a lawyer 
"e'ntin:ly rails to subject the prosecution's case to nH:aningrul 
adversarial testing:' thus making .. the adversary process itself 
presumptively unreliable." hI. Third. the Court identi lied certain 
instances "when although counsel is available to assist the accused 
during trial. the likelihood that any lawyer. even a rully competent 
one. could provide efft::ctive assistance is so small that a 
presumption or prejudice is appropriate without inquiry into the 
actual conduct of the trial." Id. 
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~~J~l,'_~~_(l!:!1!illl . .l()7 S.C. 5-P. 551-552. ()2() S.I·: . .2d X7X. XX() (.2()()()) (additional inkrnal 

cilalions omiIlL'd). Ikillonslrating Ill,/, Sl' pn:,iudicl: is "an cXlrl:ml:ly high shmving Il)r a criminal 

dL'li:ndantto makl:."· bJ. at552 (quoting Brown v. Frmch. 147 "".3d 307. 313 14th ('ri. IlJ<)X). 

Thl: /\pplicant alkgl:s that dL'li:nsl: COUIlSI:I'S pl:rllll'lll~\IlCI: at Irial was so dL'licil:nt that hL' 

has Illd thl: high hurlkn of proof rL'LjuirL'd hy C'wnic and that prl:,iudicL' to him should bL' 

prl:sullll:d. /\ccllrdingly. IhL' Applicant argul:S Ihat hI: is I:ntitkd tn a IH:W Irial. This Court 

agrL'l:s. 

Initially. Ihis Court would notl: Ihat lkknsL' counsl:l was an I:xtrelllL'ly talented lawyer 

who more than sunicil:l1lly rl:prl:sL'nlL'd clil:nls in Soulh Carolina ror dI:CLlliL'S. II0Wl:wr. his 

rl:prl:sL'nlatillll of thl: Applicant caml: at hoth thl: clnsl: or his carl:l:r and. unfortunately. the close 

or his Ii Ie. It is I:vilknt rrom Ihl: l~lCtS prl:sl:ntL'd to this Court that dL'lensL' counsl:l's sicknl:ss 

simply prl:vl:ntl:d him rrom rl:prl:sl:nting Ihl: Applicant in thl: typically L'xcl:llent mannl:r that hI: 

had rl:prl:sl:lltl:d clil:nts in thl: past. 

All or thl: Applicant's witnL'ssl:s Il:stilied that ddellse counsel had been sick ror some 

time prior 10 thl: trial and that hI: was visibly sl:riously ill at trial. The /\pplicant testilied that 

dclense cOlillsel told him that he could not argue the case like he wanted due to his illness. A 

cumprL'llensiw review or dL'li:nse counsel's lile in this case. which was admitted as an exhibit by 

the /\pplicant. reveals that dL'lense counsL'l had little or no preparation work for the trial in his 

Ii Ie. On numl:rous occasions during the trial. ddense eounsel misstated I:vidence. generally in a 

way harmful to the Applicant and contrary to his testimony at trial. See Tr. p. 40. line 24-p. 41. 

line 2: p. 282. lines 14-16. When the Applicant testilied at trial. ddcnse counsel essentially 

allowed the Appl icant to testi ry ina ram bl i ng narrati ve. See Tr. p. 212. I inc I-p. 231. linc 15. 
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With thc Ilumhcr or dclicicncics 1'01' this particular lawVLT and thc nUlllhcr or dirkrcnt 

instanccs Ill' inclln:ti\'c assistancc 01' cOllnsel. and thesc instances WLTe uncharacteristic I{)r 

deknse counsel. so, while there was nu evidcncc or illness, it is consistent with sOlllcone having 

severc lik thrcatcning proolems, Given all or thcsc ractors. which this Court helicvcs wcrc duc 

primarily to dcknsc counscl's illness,7 dcknse collnsci simply should not have occn representing 

the Applicant at this trial. and hc "cntirely 1~lilrcdl to suojcct thc prosccution's case to 

meaningrul adwrsarial tcsting," Cronic, SIIIJw. at 659. Accordingly. this Court linds that 

deknsc counsel was inclTcctive. and that prcjudicc to the Applicant is prcsumcd. Therdorc, this 

Court linds that the Applicant is cntitled to a new trial. x 

i This Court would nol\: that the South Carolina Supreme CLlurt has held that an attorney who was too sick to 
adequately represent a criminal defendant at trial was ineffective pursuant to Cronic, See Nance v. OZl1lint. supra. 
x The Applicant hns also alleged Ihnt deICnse counsel should hnve moved to he relieved as counsel due to his illness. 
for the same reasons as set /'ol1h nbove. Ihis Court finds that defense counsel should hnve made such a Illotion. 
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VII. 
CONCLUSION 

This Application for Post-Col1\'icrion Relief is herehy granted. The Applicant's 

convictions and sentences are vacated. and the Applicant's case is remanded to the Dorchester 

County Clerk of Court for a new trial. In the event that the Respondent seeks to appeal this 

Order. this Court tinds that the Applicant did not knowingly and voluntarily waive his right to a 

direct appeal. and that he is entitled to seek a helated appeal pursuant to White v. State, 263 S,C. 

110. 20X S.E.2d 35 (1974). The Applicant is directed to the provisions of Rule 243. SCACR. in 

tht: event that tht: Respondent tiles an appeal from this Order. for tht: applicahle provisions 

regarding White v, State revit:w. 

IT IS SO ORDERED. 
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