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II.

STATEMENT OF ISSUES ON APPEAL

Did the trial court err in failing to grant a directed verdict and
JNOV to the ‘Berkeley County School District- based on
absolute sovereign immunity under Section 15-78-60(17) of the -
South Carolina Tort Claims and, more specifically, in failing to
rule that Jeffrey Cruce, as a head football coach and athletic
director, did not qualify as either a “public official” or “llmlted

_public figure” for purpose of defamat10n’7

~ Did the trial court err in failing to grant a directed verdict and

JNOV to the Berkeley County School District on the basis that
Jeffrey Cruce failed to prove each of the elements of his
defamation claim based on the January 7, 2016 email sent by

Chris Stevens‘7

A.  Did the trial court err in r‘uling that the Januaryv 7, 2016
email sent by Chris Stevens was defamatory and false?

B.  Did the trial court err-in ruling that the record includes
any ‘evidence to support a ﬁndmg of common law

- malice?
- C. Did the tr1a1 court err in ruling that the record includes

any evidence to support a finding that the damages

claimed were proximately caused by the January 7,2016

email sent by Chris Stevens?



' STATEMENT OF THE CASE

This is an appeal from a defémation action brought against the Appellant
Berkeley County School Drstr1ct (“School Drstr1ct”) pursuant to the South Carolrna
Tort Claims Act The Respondent Jeffrey Cruce is the former head football coach

‘and athletic director at Berkeley High School. Followrng the 2015 footblall season,

Cruce Wae relieved of hie duties» in- those twov positione and was tr,ansfe_rred to a
~ counselor position at a middle school in the School DiStriet Cruce later left the
employment of the School District followrng the 2015-2016 school year.

Durlng his tenure at head football coach at Berkeley Hrgh School Cruce had
only one winning season and several los1ng seasons capped by a 3-7 record durmg
. the 2015 football season._ (R. 253-254). That season was notable for Cruce’s use
of a controverslel and well-publicized no;punt strategy. FU‘nder: that' approach,
'Cruce vowed never to punt.on‘ fourth downs regardless of field position or the
distance required for‘the offense to achieVe a first down. He believed that the
“analyties” supported 'such an unconventional strategy. (R. 254-259, 268-269,
362-366, 919). Cruce publieized his new approach prior to the'season'and spoke
often to the media, both local and nationél, about that speciﬁcv strate_gy. In doing
S0, Crucedeveloped notoriety for himself. He also‘created‘and fostered substantial
.controversy and public scrutiny for h-i‘mself end his football program. (R. 558&544,

897, 901-903, 904—905; 908-909, 910, 912-914, 918, 919-920, 945, 948, 966, 970).



In 2016, Cruce brought é civil action égainst the *School Distriét for
wrongful term_inatién and defamation. Those cauées of action proceeded to trial |
before Circui_t ,Court'Judgé Kristi Léa Haﬁington and a jury on Sept_emb‘er.‘ 5, 2'()_"17.
At the close Qf. the pléintiff’s case-in—chief and again at the close'bf all‘ the
evidence, the' School District madé mdfions for a difected" verdi‘ct' on numerous
grouﬁds, includiﬁg sévereigﬁl immunity under Section 15-78-60(17) Qf the Tort
Claims Act. The School District'als<o argued that Cruce failed to sa_tisfy' each 'of the
¢l'ements of his défamation claims.

Ultimately, the trial court gfanted e; directed verdict in the School‘]_)‘istrict’s =
~ favor on the wrongﬁli termiriétion élaim. (R. 460). ‘The trial coﬁrt als'o‘gran:ted a
directed verdict in the Scﬁool District’s favor on the defamation claim Which was
. based on the School Distri-éf’s ‘si»‘l.ence v;/hen it removed Cruce as the h¢21.d footbéll
coach aﬁd athieticn di'rector." (R.‘468-469). No appéal has been‘ filed 'from those |
dispositive rulings. | | | | |

The only claim that was spbmi»tted to the jqry was the defamation claim
arising from a single email dated January 7, 2016, sent by Chris Stevens; who was
Berkeley High Scthl’s head athletic trainer. That email was sent to fhe athletic
coaches, paid and yoluntegr, as well as ;select administrators at the school. (R.
532). There were ‘no 6ther recipients of that email. The eniail was. entitled

“Student Athlete Eligibility and Medical Files” and addressed Stevens’ attempt to



o m.ake‘certaln that.;the's'tude:nt"—athletes’ .el-i’g:‘ihility, ﬁles Were completeandl 1n Order:."
| I‘n t_he ernail, ,.Steyen“exoress‘ed ’Fih!pertaim&:as‘ to whether t‘he_ﬁle‘s \}yere c.o.rnplete,
: and he rrequested l‘assistance fromthe coaches to‘pr‘ovﬁi‘de‘ rosters of }'th'eir ‘student-“
| 'athletes 50 that he could make sure that ﬁles were complete for all cornpetlng '

) .

A'student athletes (R 532) -
| The trlal court den1ed the School Drstrlct S. drrected ;erdrct motions as to
‘the’defamati‘on ‘claim"r)ertaining: to the’" January 7 261'6.-ernail (R 469) Inso.
, domg, the trlal court ruled as, a.t matter of law'that Cruce d1d not quahfy as a publ
o ofﬁc1al” ora “hmrted publlc ﬁgure under p‘reva1hng'defamat10n law. (R. 461- .
' 462) On that bas1s the tr1al court ruled that the ﬁchool Dlstr1ct was not ent1tled to :
a A(s’overelgn 1mmun1ty under vsectlon 15- 78 60(17) T,he -tr1al court also reJ.e‘cted
o cher -'argurnents'w1-th‘_respe<':tt to,,the .,enqarl. That.cla1m ,Was submitted -to the jury,‘
' which ultimately returned a 'verzdicthQif, '$,2,0(')4,O.OOV in actual damaées}. in Crulce’s"
favor. (R. 12-13, 509 510) RN
| The School Drstrrct then mﬁoved for a JNOV and new tr1al absolute on the‘
same grounds prev1ously ra1sed | By order ﬁled March 29 2018, the trlal court ’

demed the Schoo_l D1str1ct S post-tnal rnotlons. (R 1 9) The School D1str1ct .

f thereafter filed avtimel.y appeal to t_his Court. . o



STANDARD OF REVIEW

When reviewing the trial couﬁ's rulirjg on a motion fo.‘r a directed verdict or
INOV, thé South CarOlina appellate courté apply the same standard as the trial
couﬁ by viewing the ‘}evwidence aﬁd all reasériable .inf'ere’nce's in ‘the light most
favorable to the »nonanying..party. Elam vv. South ,('?arolina Department of
Transportation, 361 S.C. 9, 602 S.E.2d‘ 772, 782 (2004). With respect to factual
issues, “a.motion for JNOV may bé granted only if no reasonable jury could have
~ reached the challenged vc’rdi_ct.” "‘G‘astine"au V. Murphy, 331 SC 565;503 S.E.2d
712, 713 (1998).. In other .words‘, a éou_rt should grant a JNOV motion whenever
there. 1S no evidencé to.- suplavdrt' the jury’s \}erdict. Chakrabarti v. Ci& of
Orangeburg, 403 S.C. 308, 743 S.E.2d 109, 112 (Ct. App. 2013)}.,

However, as to the trial 'co'urt'.s, rulings on questions of law, thg'appellate
courts review 'thos‘e.rulings de n;)yo-.' Fesmire v, Digh, 385 S.C. 296, 683 S.E.2d

803, 807 (Ct. App. 2009) (“[t]his’Court reviews all quésti_ons of law de novo”). . |



. ARGUMENTS

I.  The trial court erred in failing to grant a directed verdict and JNOV to
' ~the Berkeley County School District based on absolute sovereign

immunity under Section 15-78-60(17) of the Tort Claims and, more

specifically, in failing to rule that Jeffrey Cruce, as a head football coach

and athletic director, did not qualify as either a “public official” or

“limited public figure” for defamation purposes. ' ’

The Berkeley Cdunty School District moved for a directed verdict and INOV
on the basis that J_effr'ey' ‘Cruce _quali'ﬁ_es as a. 'public official or alterhatively as a
limited public figure. As~such,,Cmce was necessarily required to prove actual malice
to prevail on his defamatién claim.

The South Carolina appellate courts have repeatedly made clear that “[t]he
Tort Claims Act govemé all tort- c‘laims’ againSt gbvefnmental entities and is the
exclusive civil'r_emedy available in an action against a governmental entity or its
employees.” Proctor v. »_Deparnhent of Health & Environ.me_ntal Control, 368 S.C.
279, 628 S.E.2d 496, 502 (Ct. App. 2006). _GoVemmental entities are “liable for their
torts in the same manner and to the Sam_e extent as a private individual :under_.lik»e'
circumstances, subject to ._the limitations upon liability and d‘amages, and exemptibns N
from liability and damages, cOntained” within the Tort Claims Act. S.C. Code Ann.
§ 15-78-40. “The General A’sser__nbi& did not intend to waive all sovereign immunity.

Rather, it “intend[ed] to grant-the State, its political subdivisions, and employees,



whilé acting within the séope ~Qf official duty, immunity from liability and suit for
any tort except aé waived by this chapter.” S.C.‘ Code Ann. § 15-78-20(b).

Specifically, :the Schocﬂ 'Distfict ié entitled to absolute sove’reign immunity
under Se’ction 15-78-60(17) of' the-Torﬁ Cléims Act. Section 15-78;60(17) provides
that a governmental entity is not lliab_le.: for .a loss resAulting from “‘er'npl_oyee éonduct
outside thé scépe of hié official ciut’iles}- or Which constitutes actuél ﬁaud, 'aétyal |
mqlice, intent t.o‘harm, -'or a jcrime inv’olving moral tu‘rpitude.” S.C. Cod"e Ann § 15-
78-60(17). (Emphasié added). | Because proof of '“actual. malice” is an element of his
claim, Cruce’s defamation cléirri 1s barréd By sovereign'immunity. The trial court,
however, rejected this position and errOﬁeously concluded that Cruce is neither a
public official nor a limited public figure. |

A.  Sovereign I;nmumty under Section 15-78-60(17)

In Gause v. Doe, 317 SC 39, 4Si S.E.2d 408 (Ct. App. 1994), thi»sACourt
éxarhined whéthér the S‘ouvth‘ | C‘arolina'"Tort Claims Act Barred the | plaintiff s
- defamation éauée of action againét'thg.Mynie Beach Police Depaﬁment. The parties
did not dispute that the pléintiff, as a police ofﬁcer, was a “public official” for

purposes of the defamation action.! This Court explained that “[i]n a case involVing

! This Court recognized in Gause that there was controlling authority in this State

providing that a police officer is a “public official” for purposes of defamation. See, Botchie v.
O’Dowd, 315 S.C. 126, 432 S.E.2d 458 (1993) (a deputy sheriff was a public official for the
purposes of his defamation action against his employer, the sheriff, and was therefore required to
prove actual malice); McClain v. Arnold, 275 S.C. 282,270 S.E.2d 124 (1980) (a. pollce ofﬁcer
is a public: ofﬁcnal for the purposes of a defamatlon action).



defamation of .a public ofﬁéial, the' plaintiff muét prove the defendant ac‘iéd with
actual malic‘e.” ‘451. S.E:2d at'409. Citing Seétion 15-78-60(17), this Cou_rf also
recognized tha}t the Tort Claims Act _;‘clearly excludes a governmental _ent_ity’s‘
liability fdr an individual’s léss sfemming from a state employee’s cAonduct that
con‘stitutes aétuél méliice.”‘ Id. Baséd on that proQision, this Court “agree[d] with the
trial cbﬁrt that the SCTCA bars Gause’s élander claim against the MBPD because
Gause must préve the MBPD employee’s conduct constituted actual malice in order
to recover on this claim.” fd.

This case requires the same result. Jeffrey Cruce, as the athletick director and
héad football éoach, qualiﬁeé as a “bﬁblic bfﬁcial,” of’altemativel‘)), A»as a “limited
pﬁblic ﬁgure.” As such, he was required to pfove éctual malice in order to pre\'}ail én
his defamation claim, but pufsuaht to Ségtion 15-78-60(17), the School District
enjoys absoluté sovereign ‘imm}inity. .er conduct constituting actual malice.
Accordingly, Cruce’s defarﬁation c}ai’nﬁ ggaipst the School District is bgrred.

B.  Public Official |

‘The South Carolina’ Supreme Court has held vthat' “to prove fault iﬁ a
defamation action, a ;J)laintiff. whoﬂisa public official or public ﬁgufe must prove by
clear and cor;;/incing'evidence tha-t the defendant. acted with actual malice in
publishing a false and defamatory statéméﬁt aboﬁt- the plaintift.” Erickson v. Jones

Street Publishers, LLC, 368 S.C. 444, 629 SE.2d 653, 665 (2006). Actual malice.



requires proof that the statement was made “with knowledgé that-it was fajse or with
reéMess;disreéard of which it was false or not.%’ 629 .S._E.2‘d .at 666, citing New. York
Times '_Co. v. Sullivan, 376 US 256, 2.79—28(5 v(1964). As the South .}Car(')llina
Supremé Court ﬁas cautioned, .“[a]ctual malice under the New York T imes'standard |
should not be confused With the 'con'lcept of common _la\-)v malice 'as an evil intent ora
motive arising from spite or ill will.f’. Erickson, 629 S.E.2d at“6_66. .See‘ also, Sanders
v. Prince, 304 SC 2.3'6,.403 S.E'.2d 640 (1991). |

Accordingly, the Supremev Court has _explained that “aﬁ vimportant 'i}l.‘itial step
to analyzing any defamation case -iS'gietermining Whether la» particular plairitiff 1s a
| pléblic official, public figure, or private figure.” Erickson, 629 S.E.2d at 666. “This
determination is a matter of law Which must be decided by the court on a case by
case basis after a careful 'examination of the fécté aﬁd circumstances.” Id.

While recdgnizing there is no "all—encompassing d‘eﬁn'ition of 'public
.official,"" the Supremé’ Com.‘t' applies the ge;‘neralA ru‘lé that “a pﬁblic official is a
person who, among the hierarchy of government employeeg, has or appears to the
public to havev‘ su.bstantiall réspons’ibility for or control over the conduct ‘of
governmental affairé."’A Id., c’itingRosenblatt v, Béer, 383 US 75, 85 (1966). “In
considéring the question of ‘whevther Qne‘is a public official, the employee‘s'positi(').n '
must be one which would invite public sérutiny and discussion Qf th§: person

holding it, entirely apart from the scrutiny and_discussi.on occasioned by the



panicﬁlar chafges’iin c'Qntrove_rAsy-.” Ia’ “Thg statué of a public ofﬁc.ial may be
deemed sufficient ‘to \;{arrant appiicatidn of the New York Times pr"_ivvi‘legAe,. not
because of the govemmént empIIO};e'e_'s>plaﬁce on the totem pdle, but because of the
public interes;[_in a government employee's éétivity in a particular contex’t.”‘ Id.v '

Thus, the dispositive quéstibn asks whether the status. of a high school athletic
director and head football coach rhakes vhim a “public official.” In other words, the
Court must fo_cﬁs not only on 'whetherAt‘ho_s'e goverhrhent positions are onés that invite
~ public scrutiny anc‘.l'dis-cu'ssi"on, but also on whether thé employee’s ,activity'in a
particular contexf inv‘ités. }.aublic' sdrutiﬁy and discussioﬁ |

The South Carolina ap};ellate courts have not, as yet, had the - opportunlty to
address whether a hlgh school athletlc dlrector and head football coach quahﬁes as a
“public ofﬁcial;” However, anu“mbgr o.f ca-.se‘s from other Jur1sd1ct;ons sﬁpbort that
conclusion. o

For instance, in Joh_nsén v. Southwestern NeWspapers COrp.,' 855 SW2d
182 (Tex. Ap,p. 1993), the Te).(.as"Court of Appeals concluded that a high schoc;l'
athletic director and head football‘ coach qualifies as a i‘bublic ofﬁcial.’g The Texas
court first explained th‘.atv “[t]he ‘publié 'Qfﬁ‘ci'al’ designatipn does not-apply to all
government employe'eé, but -applies where: ‘a position in government haé such
apparent importaiﬁc'e~ that | &1e public has an independent interest in the

qualifications and: performance of the person who holds it, beyond the general

10



public 1nterest in the quallﬁcatlons and performance of all government
employees.”” 855 S.W. 2d at 186, cztzng Rosenblatt 383 U.S. at 86. In applymg
that test, the Texas court explalned as follows;,

This dual position [as head football coach and athletic -
director] was, so the record reveals, of such apparent
importance that the public had an independent interest in -
the qualifications and performance of the person who
'OCCupied the positions, beyond the general public interest
in the qualifications and performance of all government
employees

Sk kK % %

Johnson's position of and activities as athletic director ..
show that he was vested with and exercised srgmﬁcant :
govemmental responsibility on behalf of the school
- district in his sole operation of the athletic department.
As head football coach, Johnson filled a position of such
importance that.the public not only had, but exhibited, an
independent  interest in  his qualiﬁcations and

performance, transcending any interest shown in other
employees of the school system

855 S.W. 2d at 186 187.

Likewise, the Oklahoma Snpreme Court held that a wrestling coach was a
public official because vhis"posit’ion "was of _apparent lmportance in that public
school's athletic program for the ‘public to have an .independent_interest inl[the
coach's] perfo.rmance.” Johnston- v. Corinthian TV Corp., 583 P.2d 1101, 1103

(Okla. 1978).

11



A New Jersey court has srmrlarly reasoned that a publrc school athletrc
director is a publrcvofﬁcral.’ In Standrzdge V. Ramey, 733 A.2d 1197 (N.J. Super
Ct. App. Div. 1999), that court, explarned:

As athletlc director, plaintiff = was responsrble for
marniaging and supervising all the athletic programs in the .
Roxbury school district, including twenty-four athletic
“teams. In performing ‘these responsibilities, plaintiff
administered a substantial budget and supervised -
approximately sixty coaches and other employees. = He
also spoke at booster club meetings and various other
community functions. Moreover, we take note of the fact
that the performance of high school athletic teams is-
often a matter of substantial public interest within a
community. Therefore, we conclude that plaintiff was a
"public official" and must show actual mallce to establish

his defamation claims.
733 A.2d at 1201-02.

Moreovér, in Weinbérg‘ef 12 Maple‘woo‘d Review, 668 N.W.2d 667 (Minn. |
2003), the plaintiAff, who was a i'higla school head football coach, brought a
defarrlation aetion based on 511eged1y false information published about him in a
“local newspaper. T_he M'in"n'esota ‘court; determined that the: coaoh was j’a “public
official” and'was required to.prove'actual Amali'ce. 668 N.W.2d at 673.

. The Unrted S"[atevs SUpr.er‘ne Coun oeci'sion'in Curtis Publis}ring Co. v. Bzrtrs,
388 U.S. 130 ,('1967), is also insrructiVe. The 'olaintiff was Wally Bljtts, Who, as the
athletic direetor anrl head football eoach at the ‘U‘niversit.y of Georgia, was aceosed

In a newspaper article of “ﬁxing” the outcome of a football game. The Suprerne
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Court ultimétely tréated But'fs as a “pubvlic' ﬁgﬁré” rather thén a “public official”
only because ﬁe was “not technically a state employee” in holding those positions.
Butts was, in actuality, employed by thé Gébrgia Athletic Associ'ation, a priYate
corpovrvation. :Nonetheless, thé Supreme Court écknb;%/ledged that “the public
interest in‘ education in gengrél, and in the conduct of athletic affairs of educatiohal
institutions in pai‘tic’ulaf, justiﬁés constitutional protect-io'r'l of discussio‘n of peréons
involved ih it equivalent to the protéétioﬁ afforded dis_cussién of pﬁbiic .bfﬁcials.”
388 U.S. at 146. The Supreme Cou'rt"further recognized the' “public interest in the
materials herejin_volved‘” 'anc'i that Butts, as the head football coach, commanded a
“substantial amount "ofr. public interest.” 388 U.S. at 154.- Giveri the Court’s
analysis, it is clear that, had Butts ‘been‘ employed by the State of Georgia rather
~than a priv.ate corporation, the Sgpreme Court would have clearly conclﬁded that
Butts qualified as a “publip ofﬁcial”_ in his rqles as »athletilé directqr ahd head
football coach.

The reasoning in these cases applieé with equal force to Jeffrey Cruce. Lik/e
those coaches and athletic directors, Cruc’e's ﬁosition as coach and athléticﬁdirector
drew far more public attentibn than the éveragé government empioyee's position.
As a coach,} hié tgam's games wéré covéréd roq.tinely by the loca}l mediia, as were
his efforts as the athletic directbf to create a hall of fame for Berkeley High School.

(R. 552-973). This media attention reflected the public's interest in the Berkeley
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High School football team, whichA was as intense (acCordirig to Cruce's wife) as
fans' intefest in NFL teams. (R. 387-389). :Mor'eover, és an athletic director, Cruée
oversaw all of the spoffs at Befkéley 'High Scholol,'whic’h fielded ‘at that time eve{ry ‘
sport offered in South Carolina. excepf lécrosse. (R. 179). As the record clearly
reflects, Cruce’s leQel o-f_ public attention and» scrutiny .stands in stark contrast to the
lack of public Aatténtion and sc”rutinylfypically shqwn.to other teachers at Berkeley
High Schooi. ' |

This was partic;ulafly true ’during the 2015 football season given Cruce’s use
- of a controversial and well-publicized hO'-punt étrategy.' Prior to that season, Cruce
.vowed' never ‘to purit on fourth ddwn, which was uncdnventional, and thus
commahded substantial public attentioh ‘and Ascrutilny. Cruce’s no-punt strategy
wés the subject of nurherous local média érticiéé. (R. 897, 901-903, 904-905, 908-
909, 910, 9‘12-.914, 918, 919-920, 945,'948, 966, 970). It was even the subject of
an article in the September 21, 201 5~ editiéﬁ of the,Kans.as City Star,. in WhiCH
Cruce was frequéntly quoted .as a proponent’ of the non-pl.mfc strategy. (R. 538-
-~ 544). In employing suéh an uncon_ventior;al :approach and then déf_ending it in
numerous media opplortuniti.es, Cruce brought greater than normal attention to
himself and his football team. In evffe'ct, Cruce’s -no-p‘un't strategy commanded
greater public attention and ‘s'cr'l‘Jtihy than a more convenfional football coach

would receive. The record further reflects that Cruce’s strategy was the subject of
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'tremendous'publie discussion' and displeasure." Principal Steven Steele, in fact,
testrﬁed about a planned fan protest and also the need to provide the coach with
polrce protectron at games (R 364 365 546- 547)

- As 'recoigniz’ed in the Standridge case, "the performance of high ‘school
athletic teams".is eften a matter of substantial public ’interesvt withrn a communiry."
Standridge, 7{3‘3 A.2d at 12021 The same Ais certainly true in Berkeley Cqunty' A
during the 2015-2016 school year — even more sol given Cruee’s no-punt etrétegy.
In short, Cruce quéliﬁes as a “publ}_ic official” under New York Times, Rosenblatt,
and their progeny. The trial court committed reversible error in failing to hold that
Cruce was a public official. N |

'C. ' Limited Public Figure

Even if not a public official, Jeffrey ‘Cru.ce qualiﬁes'at the very least as a

3

“limited public figure. ‘ A limited bpublic-ﬁgure "is an individual who_'voluntarily
injects himself or is drawn into é partieular public controversy .and thereby
becomes a public ﬁgure for a limited range of issues. In either case such persons
assumespe'cia_vl prominence in the resolution of public questions.'f"Erickson,‘629

"S.E.2d at 668, citing Gertzv. Robert‘Weﬁlch, 418 U S. 323,351 ('19:74‘).

The South Carolina Supreme Cpurt has provided ﬁ}ve factors to consider in

determining whether a plaintiff:is a “limitedlpublic ﬁgure”:‘

(1) The plaintiff had access to channels of effectlve
communication; -

15



(2) . The plaintiff vOlun'[‘arinv assumed a role of special
prominence in the public controversy;

(3) The plaintiff sought to influence the resolution or
- outcome of the controversy;

(4) " The -con‘trox}ersy existed prior to the publication of
the defamatory statement; and

(5) = The plaintiff retained public-figure status at the
time of the alleged defamation.

Erickson, 629 S.E.‘2d at 669.

. In dvenyi'ng the Schupl DistrithS’ JNOV motion, the trial court ruied that “[a]
high school footvbal‘l» _tear.n."s defén.si've strategy was nor a matter of public
controversy as cortltt;,mplated' b»y‘ Erickson” (R. 5) That is clearly in error. A
public controversy .is oné that "has received l_public attention because its
»rarrliﬁcatipns will be’ féft by persons. who arel nordire‘ct participan.ts.'.'v Carr v.
| Forbés, Inc., 259 F.3'd. 273, .27'9 (4th"Cir. v2001). Courts have routinely held rhat_
public contruversies and scrutiny aris'e from. sports news, sporting everrtS'.and
sports ﬁgures See eg., Curtzs Publzshmg Co. v. Butts, 388 U.S. 130, 154 (1967)
(holding that a university football coach was a limited publlc ﬁgure) Vandenburg
v. Newsweek, Ing., 507 F.2d 1024, 1025, n.1 (5th Cir. 1975) (holding that a college
track coach was a limited public ﬁ"gurei); Barry v. Time, Inc., 584 F. Supp. 1110,
1118 (ND Cal. 1984) (holdrug that a plaintiff’s "vpluntary dsCisron to become

head basketball coach is a sufficient 'thrust’ within the meaning of Gerz to create
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limited public figure status, sirlce the responsibilities of the ‘position he accepted
ineyitably put him at the Center of pdblic attentionregard,inga continulpg public,
controyersy'v');'Dodrill- v. Arkansas Democrat Co., 265 Ark. 628, 590 S.W.2d 840,
843 (1979) ("[t]he deﬁnition of 'public figure' is quite broad arld, indeed, one may |
be held a publrc ﬁgure for lrmrted purposes V‘arious courts'have held included
within the deﬁn1t1on a football coach"); McGarry V. Unzv of San Dzego 64
Cal.Rptr.3d 467, 477 (Cal. Ct. App.>‘2007) (holding that a pla1nt1ff’s role as head
coach of a local university"s football team al‘ready made him a public figure, and
his employment terhrlnation was already a v'ropic of widespread public interesl");
Grayson v. Curtis Publishing Co., 436 P.2d ‘7'56, 762 (Wash. 1967) (holdlng that a
university l)asketball coaclr yvas a limited publlc figure). | ‘\ "
| The same is particdlarly true in the .present case.. As alreadyldiscussed
above, the 2015 football season'ar léerkeley High School»brouéht considerable .
public attention, scrutiny, and controversy. Cruce acfually created that controversy
" by adopting an unorthodor( no-punt strategy that proved to be unsuccessful as his
team ﬁnished Witl’l a 3-7 record and gave op more th’an 70 points'in several games.
He dellberately adopled such a strategy knowmg that it would be controversial. In
| the Kansas Czly Star article, Cruce is quoted as acknowledgmg that “[t]hls.could'
be a career-ending dec151on that I’ve made ? (R 543) Clearly, Cruce s tenure as

the head football coach at Berkeley Hrgh School and particularly the 2015 season,
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fostered pub’lic -coﬁtfoversj}j‘sufﬁcient to make hirri a “limited public ﬁgﬁref"’ As
iﬁdicated, éruce was af. thecentef of thét cont-rovéfsy. ﬁe created it aﬁd fostered it |
by his public discoursedefending' his‘ﬁnc-onVe.ntional approach and the novel use
of ;‘aﬁalytics’;' iﬁ sports ‘deci‘-si-ovn—'ma.king. .-"Contrary‘ of the‘trial_ court’s assessm‘enf,
Cruce was.intri‘cately igvolved ina ﬁﬁblic controversy. No otl;lef. concluéion can be
reached from thé evidence in the »récord. -

In light of its de‘c_ision..that Crﬁée.’s‘ coéc_:hing strategy Was Inot a “public
controversy,” the trial court d1d not addyess the-other factors of the.Erickson test
for a .‘;limitéd public figure.” TheAéy»vidence’:‘ in the record, nb‘nétheless? fully
supbdrts ea;:h éf those factors. |

First, Crﬁcé had signiﬁ¢ant access to the media. He testified that he'-hada
radio show, and asv.the 197 ne.\N'spaper‘artvi.c:les; m evidence demon"strate,‘»Cruce had
regular.access to and diécuséions with local and even national reporters. (R. 251,
552-973). Reporter-s s:ough_t" out Crﬁ(’:ef to- discuss tﬁe Berkeley- High School
football teanﬂ‘s g'arries ar;d,. in pai’tic.utla‘r,idhring the 2015 footBall se'a'son, his use of
a no-punt stfategy. (R. 538—54;1, 897, 961—903,’ 904-905, 908-909, 9,10,‘ 912-914;
918, 919-920, 945, 948, 966., 970). ‘eréé was thus in a unique positibn régarding
access‘to the media'whén it (l:‘ame‘t(v)“ fhé football team and Berkeiey High Séhool

sports.
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- Second, Cruce vol‘u‘ntarilhy assumed a public role regarding the football team
and Berkeiey High :School s'portvs. 'He was not forced to be the coach, nor Wés}he
coerced into talk'ing. 'with' re%por»tjers. Indeed, he willingly broadcast hié
controversial no-punt strategy, including being interviewed for the story: in the
Kan;as City Star. (R: 538-544). ‘Cruce did not just assume a role of special
prqminence in the public controversy; as stated above, he éctua‘lly created aﬁd
foétered the controvefs;); by a}dop‘ting,-and fpublAici.zing Unorthoddg ;'md clzontrolvevrs.ia.l
football tgctics ~and strategy.

- Third, "Cruce sought to influence the outcome of this controversy. He
repéatedly‘defend_ed his. new sffategy during the 2015 éeason.: On one occasion
after a_loss, he implorea peoplé .(throu.ghﬂthe iﬁedié) to f‘ﬁave patiénce" because his
.strategy Would eventually work. (R. 902).  To a different reporter, Cruce notedA
that he knew he would get criticized for not ;I)un'ting,.but that "is not goi-ng to deter”
him from sficking to his plan. | (R. 905) And after picking up a win againsf
Timberland High School in 2015, Crﬁce defended his étrategy by procl_aiming that
. he had "done [his] hom,ework" Qri it. (R. 919). | | |

Fourth, _the"controversy 0\}er. Cruce's tenure as athletic director and head
football coach existed before the Jéﬁuary 7, 2016 eméil. That email was written
after Cruce was removed from th'os_e.poﬂsitionls and was reassignéd to Sedgefield

Middle School.
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Fifth, Cruce was still in the public eye when .the January 7, 2016 ema.il was
writ‘ren. ﬁ‘This email carne l’ess. than a nqonth after Cruce was removed as head
football coach and athletic director. That decision received‘ medra attention.' (R.
941-944). And the email came shortly beforethere Vuas more rnqedia coVerage of

the lawsuit that Cruce filed against the School District. (R. 945-949).

‘Accordingly, there is clear'ly evidence to support each-of the five elements

identified by the SupremeCourt‘in Erickson. Additionally, there is authority from -

other states that supports finding that a high school football coach and athletic

director qualiﬁes as a “limited public ﬁgure.” See, Beler v. Milford Bd. of

| Educatzon 2005 WL 2008428, *2 (Conn Super Ct. 2005) (notlng that a plamtlff
concedes as he must, that as a public school teacher and coach he is consrdered a
pubhc ﬁgure for purposes of his defamatlon claim”); Brewer V. Rogers 211 Ga.
App. 343, 439 S E.2d 77, 81 (Ga App‘ 1993) (holdmg that a high school football
coach was a "‘public figure”); Mahone'y V. Aa’irondack _Publishing Co., 71 N.Y.2d
. 31,517 N.E.2d 1365, 1366 ‘(N.Y; '1987) (noting that the plaintiff conceded that he
was a .“public figure” as a hrgh school: footbali coach). | |
In sum, the trial court erred ih failing to rule that J effrey Cruce was a “public
: ofﬁcial;’ or at the very | least a “‘li‘.mited pubhc figure” for nurposes of his

defamation claim against the School District. As such, Cruce was required to-

prove actual malice as an element of his claim. However, the School District is -
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entitled to-absoluté sovereign immunity under Section 15-78-60(17) for emﬁloyee '
“conduct that constitutes actual malice. Therefore, consistent with this Court’s -
decision in Gause v. Doe, the School District was entitled to a directed verdict and

JNOV on the defamation claim.,

|| ”fhe trial coﬁrt erred in failing to grant a directed verdict and"JNOV to
- the Berkeley County School District on the basis that Jeffrey Cruce
failed to prove each of the elements of his defamation claim based on the

January 7,2016 email sent by Chris Stevens.

In addition to its sovefeign imm.un'ity defense, the School District also
moved. for a directed verdict and JNOV on thev basis that Jeffrey C.r.uce failed to
prove each element of his défamation claim. The only c_iefamation cléim that was‘
submitted to the jury pertainéd to thé January 7, 201.6 email that was senf by Chris
Stevéns, the head afhletid trainer at Berk'eley High School, to the athletic coéches,
paid and voluﬁtee'r, as well as select _administravt(A)rs‘ at the school. (R. 532). There’
were no other re'cipient,.s of that email. The elmailv was entitled “S‘tu"dent.Ath‘lete
Eligibility and Medical Files” and addressed Stevens’ attempt to imake cgrtain that
the stﬁdént eligibility files wer.e.‘ complete. | In the email, SteVeﬁ expressed
unéertainty as to whether tvh.er ﬁles were complete, énci he requested assistance from

the coaches to provide rosters of their stude’nt-athlet‘es so that he could make sure

that files were complete for all cbrhpeting studentf‘éthletes; (R. 532).
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“The tort. vo.f de‘famation.'permits a plaintiff to -recoyer for injury to his
reputation caused by the defendant)s communicatmn to vothers of a false message
about plalntlf N 'McBrzde V. School Dzstrzctlof Greenville County, 389 S.C. 546,

698 S E.2d 845 852 (Ct App 2010) “To prove defamation ‘the- plaintiff must |
’show: (l) a false and defamatory statement was made; (2) the unprrvrleged
| puhlicatlon was made to a third party; (3) the publlsher was at fault; and (4) either‘
| actionability of the statement 1rrespect1ve of spe01al harm or the exrstence of
specral harm caused by the publication Id |

A, | The January 7,2016 Email Is Not False and Defamatory
| “In.order to suceeed on a defamation "claim,‘_ the plaintiff must show that the
' challenged statement is b'oth .defamatory (tending to impeach the plaintiff’s
reputation)  and aetionable (injuring the plaintiff)v."’ White v. Wilkerson, 328 S.C. |
- 179, 493 S.E.2d -345, 347 (1997). ‘fIt is the trial court’s function to_determine
initially whether a statement is euéeeptible of having a defamatory meaning."" ld. -
| ..Under iS.outhi Carolina.'law.,’ a.etatement is defamatory only "if it tends to
h'arm‘ the reputation of another as to lo.wer him in the estimation of the community
or to deter.third persons' from 'associating or deal_ing with him." Holtzscheiter 'v.
" Thomson Newapaper_s, 332 SV.C. 502, 506 S.E.2d 497, 512 (l9§8). “‘All of the parts

of the publication must be considered in order to ascertain the true meaning, and
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- words are not to be- given a meaning other than that Wthh the context would show
them to have.” thte 493 S. E 2d at 347. |

The January 7, 2016 email,‘when read as a whole and within the proper
context, does not hai/e a,defaniatoiy nqeaning. 'Inad'dition, the email was not false.'
The trial court, therefoie, erred in submitting the defamation claim pertaining to
the email to the jury. a |
| As indicated., Chris. Stevens -sent. the ‘email to all coaches and school
administrators to recount his v,and others’ efforts to ensure that stndents.’ eiigihility
~ files weie complete..2 He writes: “After spending some time looking through the)
files it has come to my attention that there could be some documents that c’ould"be
. misplaced and others that are out of order.” (R. 532)i Hethen advises thatthe
-student eligibility files need to be 'comialete, and he enlists the help of the coaches
to submit a roster iof their par'ticipating stlident—athletes S0 that he can check that
every student has the required paplerwork.. (R. 532). He did not state with any
.degree of knowledge or certainty that the files were indeed incomplete or had not

been properly maintained. And certainly, he places no blame on anyone, including

2 In its JINOV order, the trial court states incorrectly that the January 7, 2016 email

was sent to “45 recipients who were employees of the district, volunteer coaches, and parents.”

" (R. 5). That is not completely accurate. Cruce himself testified that the email recipients were all
coaches employed for pay or as volunteers with Berkeley High School. - (R. 279, 282-283)."
There is no evidence that the. email was sent to parents.
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Jeffrey Cruce, nor .does he di;ectl’y or indirectly quesﬁbn Cruce’s fitness for
handling the athletic director’s sosition. |

In its JNOV order, thev'trial éo’ﬁrtlsuggests (although do_es not expressly find)
that the email contains‘ an inSinUéti’bﬁ; | T‘he”court ‘cites to the case of F jountdin v,
F?'rst Reliance Bénk, 3»98 S;C. 434, 730 .S.E.2d, 305 (2012), in which the. Supre_r.ne
Court explains that. “[é], mere insinuation is as ac;ti-onable aé a positive as:sertidn if it
is fal‘selnar‘ld mali‘cious and the ;rrlllear‘lirig'uis plain.”‘ 730' S.lE.2d at 509; “Statements
therefore méy"be either defamatoq on their face, or d_evfamator)./ by way of
innuendo. Innuendo is e‘xtriinsi’c\ e”vlidence used to prove a sfétement’s défamatory
nature. It includ.e;s: the - aid of inducements, éolloquialisms, and explanatory
. circumstances.” Id. The .trial court then Sﬁggests the‘ jurylheard testimony that
Stevens insinuated that' Cfuée “had b¢en ‘unﬁt t6 perfor.m. the job .(.)f athletié
director” or ‘that “the r_evie'w of the student files."and subéequent email was .an
attempt aﬂer the facf 'to s>upp'ort.t.h‘e district’s false reason for termination.” (R. “6).
That makes no sen'se.;‘ The .tes.tir‘nor‘ly‘ elicited from Chris Stevens at- trial v;/as
ex.ceed‘ingl)‘/} b'ri_ef.“ Cruce’s counsel did n,lo‘t ask S'tevens eyen the first question
about the content, meaning or infent.of the email. R 396-398). Cértéiﬁly,:there |
waé no" extrinsjc te;stimony prles-en-ted_,{o support any insinuation or innuendo.
~Stevens was not asked, nor did he testify that he believed Cruce did'anything

wrong or was unfit to perform the duties of athletic director. Moreover, there is
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absolutely no_e'vi’den.ce that Sfevéns had ény involvement in or knowledge of the
reasons that Cruce was rerhoved as head football coach énd athlétic director. ’It is
pure supposition and'conjecture on the part of the trial court to even suggest that
 the eﬁail was intended by Stevens to support the Sch‘ooi District’s reasons to
remove Cruce from those positiohvé.

Importghtly_, Ste-vens iny'n‘oted in thé e‘rmail. itself that some documents
"could" be misplaéed or out of order. (R. 532). The use of "éould" makes this
séﬁtence conditional. This Couftf has“, however, ruled that a vco‘n}diti-(.)nal staterrient
can be the basis“of a defamation claim only if the cbndit,ional statement "is known
to bé tfue." Warner v. Rudmck 280 S.C. 595, 598, 313 S.E.Zd 359, 360v(Ct. Apb.
1984). In Warner, the’cburt held ‘thét the trial court Wrongly denied a mOtiO_El to
dismiss because the bas-i's'of the defa‘mati‘on claim wés a conditional statement that
ndepends on a fact which haé not and may never occﬁf.l" Id. Similarly, bin the
present case, '. Cruce's defamation claim- is pre'miéed enfirely on a conditional "
statement about docurﬁenfs tﬁat "could;' be misplaced or ou£ éf order.

Finally, in a'ddi"tion' to failih:g to show that the statement was defamatory,
C.rluce"has ‘not suggested, lejt‘al‘one shown, -that the statement was false in any 1
reépect. The evidence shows only thét Stevens and Crﬁce diéagreed -about exactly
what documents were required té bé 1n a student eligibility file. (R. 220-222)‘. | Biit

Cruce never disputes or denies that there “could” have been documents misplaced
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or out of order for an'y‘ of the student-athletes. ‘That is all the ern_ail states or
insinuates. - In short, the jury had no basis on which to conclude the email was
false, and because it was not false, it cannot support Cruce's defamation claim.

B. The Jury Had No Efvidence to Conclude that Chris Stevens Sent
the January 7, 2016 Email with Common-Law Malice.

The trial court correctly charged the Jury that Cruce had to prove the January
7, 2016 email was written with common- law mahce (R. 494) This standard |
requires a plaintiff to p‘roye that the speaker' was act1vated by i1l will in what he
did with the design tio causelessly and wantonly injure the plaintiff"or that the
statements were pubhshed w1th such recklessness as to show a consc1ous
deifference toward [the] plaintifi’s reports." Holtzscheiter, 506 S.E.2d at 501, n. 3
The record contains no ev1dence whatsoever from which a reasonab‘le Juror
" could have concluded' that Stevens wrote the January .7, 2016 email with any ill
will, spite or malicetowards Cruce. Stevens testified that he went into Cnice's old
office with permission from the administration because a weightlifting coach had
inquired whether a particlular student had the necessar)i paperwork on file ‘,to be
allowed to lift weights. (R. 394-395). Cruce’s counsel then lirnited her cross—
examination of Stevens to the tooic of whether Stevens knew what documents had
to be in the eligibility files; .(R'. .39'6—398). His counsel neﬁfer broached the subject |
of any:motive Stevens had in writiné the;ﬂeniail. Moreover, other than being the.-

author of the January 7, 2016 email, Stevens was not mentioned in any other
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respect during the trial; so the jury could not -havek imputed any ill will to -Steyens
frdm any other evidence. TelllinglAy‘, Cruce himself was never asked -nor prqvidéd
testimoﬁy of evidence idf any basis for Stevens to have ill will towérds Ahim. For
instance, there was no evidence of any hiétory of pefsorial or professional issues or
problems betwee‘n the _tWo men. |
: Nonetheless; in its INOV order, the trial court f(ﬁmd that “there is evidence
to support a claim that the email was sent with ‘recklessness as to show éonsciou’s
indifference to the Plaintif ’” (R..6). There is, however, no such evidence in the
| record. At mo'st; the trial éburt péin_ts to testimony frofn Pripéipal Steven Steele to
the effect »thatl “the email should not héve beén sent out ih the form and manner that
- was used by Stevens.” (R:.6). I'tlvi_s‘, irriportant to look at Steekle’siprecise' téstimony_ :
He was critical only of the ;‘formaf” of the email, but he was not‘c'ritical of its
content. (R.'348-3-52).‘ Ste‘elebexplained: “Did it need to be sent out éxactly the
way it was seﬁt out? No. Dici the coaches need to kﬁow there might have been
some files rhissing? Yés.’f (R.'349.).> He reiférated -several'times that the “coﬁtent” |
of Athe email was “appropriate.” (R. 3{}9). Hé also confirmed that “there were files
" missing.” 4(R. 352).
In short, there 1s no evidénce fr(;m Which the<jury could have concluded that
Stevens acted with comrlno‘n-law‘.ma,lice} in .sending the January 7., 2016 émail.

Likewise, there is no evidence that the email was sent with recklessness as to show
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conscious indifference. Without such evidence, an essential element of Cruce's
claim is missing, and the jury verdict cannot stand.

C.. Cruce Offered No Evidence to Show that Any Damages Were
Proxnmately Caused by the January 7, 2016 Email. -

In addltlon the jury was presented no ev1dence to show that Cruce suffered
any damages that were proximately caused_ by the January 7,‘2~016 e‘mall. As the
Court charged the jury,-“the{ plaintiff must prove that his reputation was damaged
by the defam‘atory staternent. The plaintiff ‘must prcue that the damages naturally
and proxi'mately resulted from- the defendant’s statement.” (R. 494-495).
i'mpo'rtaﬁ_tly!the trial court did nct charge the law cn defamation per’-se:{ As a
result, there can be }rrc reliance on the law 'cf “preeumed damages” Atc uphold the
verdict. Instead, as v'vas. charged, Cru__ce had the burden of proving that thé January
77,2016 email proximately'caused damages. H.e did not meet that burden of prcof.
| Under South Carctina' law, r)roxiuqate :cause'requi’res_evidehc’e of causatiorl
in fact and legal cause. Mcknight V. South:Cdrolind Department of Corrections,
385 S.C. 380, ,6814 S.E..Zd'_566, ._A5694 (Ct.A‘.A-pp. 2009). - "Causation in. fact i1s
 demonstrated by establishing the plaiutiffs injury would‘nothave occurred 'but for
the defendant"s [wrongfut ‘act],. while legal cause is proved ‘by establishing
foreseeablhty " Id. | |

~

In its JNOV order the trlal court in a conclusory fashion states that

“[e]vidence was subrrutted which would allow a Jury to reasonably infer that the
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Plaintiff sﬁfféred d:‘amage‘s as a pquimaté result of the J ahuary 7th email.” (R; 7).
‘That is not corkrect.3 ’Crgce offered the jury no evidence to show a éausal chain
connecting thg Jaﬁuary 7, 2016‘em§1i1 and any damages. Cruce did claim inyriad
damages, including léét ._saléry, losf refirement, and relocation expenses to the
Charlotte area. What Cruce never did,'h.owév'er, was show how any of these
| darﬁages were proximately caused by the January 7, 2‘016 email.  Most
importantly, the January 7, 2016 email did not ‘proximately cause Cruce to be
removéd from his poéi,tibns as head fodtball coach and athletic -diréctor. That
change in his employfnéﬁt.l{ad already dcéﬁrred by January 7, 2016; Moreover,
there was no eyidenée that anyone who rece‘ivhed the january 7, 2016 email was a
déc_iéiomﬁaker or had Aany béari’ng or influence on any decisionmaker who décided
at ahy point nét to éffer Crucé a subé'equent coaching job, whether in or near
Berkeley Couhty or in the Charlotte area. In fact, there is no evidence thaf ihé
Januafy 7, 2016 email or its cohtenf was ever commun‘icated to anyone 6ther thén
the rec:ipie‘nts of the email.

| Furthermore, >Cruce' did nbt"presenf testimony from any of the recipients of

email, except _f,c_)r' Principal Steele. Thus, there is no testimony from anyone who

3 In its INOV Order the trial court erroneously states that Cruce “was told that he
couldn’t be hired for other jobs because he was ‘unfit.”” (R. 7). There is no evidence to that
effect. In fact, quite the contrary -- when Cruce attempted to explain what he was told on one -
occasion when rejected for a job, the trial court correctly sustamed the hearsay objection and

struck the testlmony (R. 227)
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r'evcei'ved» the Janu'ary;7,v_2016 email that t_h_ey}thought less of Cruc¢ be.ca‘use'of that
email. In other words, there is ".n(')th.ingvin this _re_cord to eveﬁ_ sﬁggest — let alone
prove — that “But for” t,he’em‘a'il, Cfupe Would ﬁave been held in higher 'regard by
persons in Berkeley County or elséwhgre. Consequently, Crﬁée has not shown: that
the January 7, 2016 email positive.ly’.or negatively impaéted his reputation, and
certainly he has not shown thaf the eméil proximatve‘ly caused him aﬁy of the
damages he claimed.}_ For this additiénal 'réason,- the Verdic‘; canhot staﬁd,' and the |

School District was éntitled to é directed verdict.and JNOV.
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- CONCLUSION

’ Based on the foreéoi_ngllldi'scussio.ri and analysis, the Appellant.Berkeley
County School District res.vpe’ctfull'y requests that this Court reverse the jury’s
verdict and the denial'of its dirgcted _ver.dict a-nd;JNOV motions with respect to ‘the
defamation claim that .was}submitte'd. t(.)‘the‘j'ury. The School District requests a |
, .remand with iﬁstfucfiohs‘ that judgfﬁent be eniefed in its- favor on _all causes of

action.
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