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Petitioner Carpenter Braselton, LLC (“Appellant”) respectfully submits this reply in
support of its Petition for a Writ of Certiorari.

A. The Language on the Face of the Plat is Not Ambiguous.

The heirs of James Roper submitted a subdivision Plat prepared by a land surveyor to the
County for approval as part of their application for permission to subdivide their land into
smaller lots. (R. 93-94 94-5). State law specifically required the heirs to record the approved Plat
with the Register of Deeds before they could sell the subdivided lots to grantees. See S.C. CODE
ANN. § 30-5-240. The face of the recorded Plat contains a notation near the center of the page in
all capital letters that reads: “THESE LOTS C-2, C-3, C-4 & C-5 FOR AGRICULTURAL USE
ONLY; NOT TO BE USED FOR BUILDING PURPOSES.” (R. 91). There is not the slightest
word in the language of the Plat nor any marking upon the Plat to indicate any intention for Lots
C-2, C-3, C-4 & C-5 to ever be used for any purpose other than “agricultural use.”

After recording the Plat, the grantors conveyed the subdivided lots to several purchasers,
including Petitioner and Respondents. The deeds all state the conveyances are being made
“subject to” all restrictions, reservations, easements, and other limitations that appear of record,
including those on the recorded Plat. (R. 263-67, 301-08, 315-19, 325-30, 648, In. 10-15). By
recording the Plat that imposes agricultural use restrictions on the lots and subsequently
conveying the lots by deeds expressly referring to the recorded Plat, the grantors subjected the

lots to the use restrictions, which “run with the land.” McDonald v. Welborn, 220 S.C. 10, 66

S.E.2d 327, 331 (1951); Kinard v. Richardson, 407 S.C. 247, 754 S.E.2d 888, 894 (Ct. App.

2014); Murrells Inlet Corp. v. Ward, 378 S.C. 225, 662 S.E.2d 452, 457 (Ct. App. 2008);

Carolina Land Co. v. Bland, 265 S.C. 98, 217 S.E.2d 16, 19 (1975); Easterly v. Hall, 256 S.C.

336, 182 S.E.2d 671, 674 (1971); Epps v. Freeman, 261 S.C. 375, 200 S.E.2d 235, 242 (1973).
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By purchasing lots within the subdivision, the subsequent grantees (including Petitioner)
became parties to the restrictive covenants and are entitled to enforce those restrictions against

other owners or grantees in the subdivision. Maxwell v. Smith, 228 S.C. 182, 197, 89 S.E.2d

280, 287 (1955); Murrells Inlet, 378 S.C. at 236, 662 S.E.2d at 457. In Doylestown Township v.

Teeling, 635 A.2d 657 (Pa. Sup. Ct. 1993), for instance, a subdivision owner argued that a
restriction against further subdivision of the property that was noted on the recorded subdivision
plan as a condition to the town’s approval of the subdivision of the property was not a covenant
running with the land that could be enforced by another owner of lots in the subdivision. The
Court, however, rejected this argument and ruled in favor of the objecting landowner as follows:
Because the subdivider agreed to the notation restricting further subdivision, that
restriction, which runs with the land, is binding upon all subsequent purchasers.

Thus, Teeling, a subsequent purchaser of the property, cannot now challenge the
propriety of the conditions imposed as part of the original subdivision process.

1d. at 660 (emphasis added).

Restrictive covenants are construed like contracts. Queen’s Grant II Horizontal Prop.

Regime v. Greenwood Dev. Corp., 368 S.C. 342, 361, 628 S.E.2d 902, 913 (Ct. App. 2006). “If

its language is plain, unambiguous, and capable of only one reasonable interpretation, no
construction is required and the contract’s language determines the instrument’s force and

effect.” Progressive Max Ins. Co. v. Floating Caps, Inc., 405 S.C. 35, 46, 747 S.E.2d 178, 184

(2013). A party “cannot create ambiguity when it does not exist within the four corners.” Silver

v. Aabstract Pools & Spas, Inc., 376 S.C. 585, 591, 658 S.E.2d 539, 542 (Ct. App. 2008).

Respondents’ Return asks this Court to reverse (not affirm) the rulings of the trial court
and the Court of Appeals that the language of the agricultural use notation on the Plat is

unambiguous. See Return pp. 8-10. They want to allow the consideration of extrinsic evidence to





“construe” the meaning or intent of the notation. Respondents further argue this extrinsic
evidence supposedly shows the grantors did not truly intend for Lots C-2, C-3, C-4, and C-5 to
be restricted to “agricultural use only” if those lots were ever to “meet current minimum health
department standards for a modified conventional sub-surface disposal system only.”
Respondents fail to cite a single case from any jurisdiction holding the agricultural use
language on the face of the Plat is ambiguous. Courts applying similar plat restrictions have

rejected this very claim. In Perrige v. Horning, 654 A.2d 1183 (Pa. Sup. Ct. 1995), a subdivision

plat contained a notation stating: “LOT NO. 4 (RESIDUE) WILL BE USE [sic] FOR
AGRICULTURAL USE ONLY.” Id. at 1185. The Court held the restriction was unambiguous
and that subdivision owners could enforce it to limit the use of the Lot 4 property to “agricultural

use only.” Id. at 1187. In Gibson v. Huffman, 540 S.E.2d 222 (Ga. Ct. App. 2000), the Court

held that a deed allowing property to be used for “agricultural or recreational purposes only” was
not ambiguous. Id. at 223 (“The deed at issue is not ambiguous.”).

In Green v. Lawrence, No. RE-03-23, 2004 WL 6241302 (Me. Super. Ct. Oct. 01, 2004),

the subdivision plat contained a note stating that “Lots 8, 9, 10, and 11 are restricted to use as
wood lots only.” Id. at *2. The Court held “there is no ambiguity in the ‘wood lots only’
language and it is not necessary to consider extrinsic evidence for purposes of interpretation of

the contract.” Id. In Defeo v. Cmty. Servs. Assocs., Inc., No. 2007-UP-357, 2007 WL 8327948

(S.C. Ct. App. July 24, 2007), our state Court of Appeals held the following plat restriction was
unambiguous: “RESERVED FOR FUTURE USE FOR GOLF COURSE.” Id. at *2. The Court
held the plat unambiguously restricted the use of the property to golf course purposes only. 1d.
Respondents argue the Plat restriction must be ambiguous because they can imagine a
different meaning than does the Petitioner. A “contract is ambiguous when the terms of the

3





contract are reasonably susceptible of more than one interpretation.” S.C. Dep’t of Nat. Res. v.

Town of McClellanville, 345 S.C. 617, 623, 550 S.E.2d 299, 302 (2001) (emphasis added). “But

a contract is not ambiguous merely because a party to it, often with a rearward glance colored by

self-interest, disputes an interpretation that is logically compelled.” Muskat v. United States, 554

F.3d 183, 190 (1* Cir. 2009). The language of the agricultural use restriction on the Plat is not
reasonably susceptible of more than one interpretation. It emphatically states that Lots C-2, C-3,
C-4, and C-5 are “for agricultural use only” and “not to be used for building purposes.” R. p.688.

Respondents also try to manufacture an ambiguity where none exists within the Plat’s
“four corners.” They claim the Plat does not really mean that Lots C-2, C-3, C-4, and C-5 are
“for agricultural use only” because a different note that does not even refer to Lots C-2, C-3, C-4,
and C-5 at all—but which is expressly directed to Lot C-1 and only to that lot—states that Lot C-
1 “meets current minimum health department standards for a modified conventional sub-surface
disposal system only.” Respondents claim this separate note relating to Lot C-1 secretly means
that if a modified conventional sub-surface disposal system would ever become available for
Lots C-2, C-3, C4, and C-5 at some point in the future, then those lots would no longer be
restricted to agricultural use. See Return p.9.

Of course, no such meaning or intent is expressed anywhere on the face of the Plat.
Rather, to reach such a conclusion, Respondents offer self-serving extrinsic evidence that the
grantors secretly or subjectively intended for Lots C-2, C-3, C-4, and C-5 to no longer be
restricted to “agricultural use only” if a modified conventional sub-surface disposal system ever
became available for those lots in the future. Stated differently, Respondents must go outside the
Plat’s “four corners” to reach their desired result. It is precisely this type of extrinsic evidence of
secret or subjective intentions the law disallows. Silver, 376 S.C. at 591, 658 S.E.2d at 542.

4





The “[i]nterpretation of a contract is governed by the objective manifestation of the
parties' assent at the time the contract was made, rather than the subjective, after-the-fact

meaning one party assigns to it.” Rodarte v. Univ. of S.C., 419 S.C. 592, 603, 799 S.E.2d 912,

917-18 (2017). In construing a restrictive covenant, the Court “is without authority to consider
parties’ secret intentions, and therefore words cannot be read into a contract to impart an intent

unexpressed when the contract was executed.” Matsell v. Crowfield Plantation Cmty. Servs.

Ass'n, Inc., 393 S.C. 65, 71, 710 S.E.2d 90, 93 (Ct. App. 2011).

In Bernier v. Morrow, No. M2012-01984-COA-R3CV, 2013 WL 1804072 (Tenn. Ct.

App. Apr. 26, 2013), the Court rejected an argument identical to Respondents’ argument in this
case. There, a subdivision plat contained a notation stating that “Lot # 2 is approved for a
maximum three (3) bedroom residence with use of a conventional subsurface sewage disposal
system.” Id. at *1. When it was determined that Lot 2 was unsuitable for a conventional
subsurface sewage disposal system, the owners sought permission to install “an experimental
wetland sewage disposal system” on the lot, which was an above ground system. Id. In a
subsequent lawsuit to enforce the plat notation as a restrictive covenant, the owners of Lot 2
offered the affidavit of the surveyor who drafted the subdivision plat to show the “Notes on the
Plat referring to the ‘conventional subsurface sewage system’ were placed on the map for
descriptive purposes and to satisfy [the county’s] rules,” but were “were not intended as
restrictive covenants.” Id. at *5. The Court disagreed and deemed the affidavit inadmissible

because the language of the plat notation was unambiguous. Id. at *5-6.!

1 Numerous cases have reached similar holdings. See Bellamy v. Bellamy, 292 S.C. 107, 111,
355 S.E.2d 1, 3 (Ct. App. 1987) (reversing trial court’s admission of witness testimony relating
to grantor’s intent in making conveyances of land to his son when terms of deed and plat
incorporated therein by reference were unambiguous); Defeo, 2007 WL 8327948 at *3
(testimony of owner and lawyer offered to explain why unambiguous label was used on plat and






In this case, if the grantors had wanted to place a caveat on the Plat stating that Lots C-2,
C-3, C4, and C-5 will no longer be restricted to “agricultural use only” if a modified
conventional sub-surface disposal system becomes available in the future, they could have easily
stated such on the Plat. They did not do so. Under the guise of “construing” the Plat,
Respondents are asking the Court to add language the grantors should have included on the Plat,
not to give the Plat’s actual language its plain and obvious meaning. It is not the Court’s function
to add language to the restrictions which the grantors may have desired if they had thought about

it more carefully, but which they did not in fact include on the recorded Plat. Taylor v. Lindsey,

332 S.C. 1, 4, 498 S.E.2d 862, 864 (1998); Arcadian Shores Single Fam. Homeowners Ass’n,

Inc. v. Cromer, 373 S.C. 292, 299, 644 S.E.2d 778, 782 (Ct. App. 2007).

The mere fact that Lots C-2, C-3, C-4, and C-5 could meet the standards for a sub-surface
disposal system at some point in the future does not mean the Plat restrictions placed on those
lots simply disappear when no such intent is expressed anywhere on the Plat. In Green, for
example, the defendant owned a parcel of property that it intended to subdivide into 18 lots.
After the defendant applied for subdivision approval with the town’s planning board, it was
discovered that lots 8-11 did not have soil conditions suitable for construction of a wastewater
septic system. As a result, the town required that lots 8-11 be limited to “wood lot use only.” The

subdivision plan that the town approved included notes for each of the four lots stating “Lot Not

what it meant held inadmissible as extrinsic evidence); Kepler-Fleenor v. Fremont Cty., 268 P.3d
1159 (Idaho 2012) (engineer’s affidavit regarding his intent when drafting subdivision plat was
inadmissible in action for declaratory judgment as to whether road in subdivision was public or
private, as plat unambiguously dedicated the road to the public); Northpark Assoc. No. 2 v.
Homart Dev. Co., 414 S.E.2d 214 (Ga. 1992) (developer’s and county’s subjective intent in
recording a plat inadmissible where plat is unambiguous); Hollis v. Garwall, Inc., 974 P.2d 836
(Wash. 1999) (affidavits of owners and developers of subdivision and of county plat
administrator stating that restrictive covenants in recorded subdivision plat were not intended to

limit use of land ruled inadmissible when they conflicted with the plat).
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Suitable For Subsurface Sewerage Disposal” and also stating: “No more than one single-family
dwelling shall be maintained on lots 1, 2, 3,4, 5, 6, 7, 12, 13, 14, 15, and 16. Lots 8, 9, 10, and
11 are restricted to use as wood lots only.” Green, 2004 WL 6241302 at *1 (emphasis added).

Twenty years later, after soil requirements for subsurface disposal systems had changed
so that lots 8-11 could qualify for residential development, the defendant sought to develop the
lots and to use them for residential purposes because they then had suitable soil conditions.
However, in a lawsuit by other property owners in the subdivision to prevent the defendant from
developing the lots, the Court ruled that the “wood lots only” language in the subdivision plan
constituted a restrictive covenant enforceable by those owners. Id. at *2. The Court further found
that “there is no ambiguity in the ‘wood lots only’ language and it is not necessary to consider
extrinsic evidence for purposes of interpretation of the contract.” Id. The Court enforced the
notations on the subdivision plan as written and entered a judgment declaring that lots 8-11 “are
limited to wood lot use only as provided in the provisions of the ... restrictive covenants unless
this restriction is removed by those property owners benefiting from this restriction.” Id. at *3.

In the present case, the Court of Appeals should have enforced the unambiguous
language on the Plat as plainly written. It was error to engage in construction or to consider
extrinsic evidence to find the grantors did not intend for this unambiguous language to restrict
the property to agricultural usage. Murrells Inlet, 378 S.C. at 236, 662 S.E.2d at 457.

B. The Language Itself on the Plat—Not Its Origin—Determines Whether
Extrinsic Evidence Can be Considered to Construe the Language.

Neither Respondents nor the Court of Appeals point to anything in the language of the
Plat’s agricultural use restriction that is ambiguous. Instead, Respondents argue the Court of

Appeals properly used extrinsic evidence to add to this unambiguous language because its





“origin” is supposedly ambiguous. See Return pp. 5-8. Respondents claim that “various notations
[on the Plat] plainly have different origins,” thus they argue extrinsic evidence should be used to
add language to the notations that is not found anywhere on the Plat itself. Id. p.6.

Importantly, neither Respondents nor the Court of Appeals cite a single case from any
jurisdiction in which a court held that restrictions on the face of a recorded subdivision plat
should be supplemented with extrinsic evidence because it was ambiguous whether the grantor
or someone else placed the restrictions on the plat. Likewise, no case has ever held that extrinsic
evidence is admissible to “construe” an unambiguous notation on the face of a recorded
subdivision plat simply because the “origin” of the notation was ambiguous. In fact, our past
precedents hold to the contrary.

In Hamilton v. CCM, Inc., 274 S.C. 152, 157, 263 S.E.2d 378, 381 (1980), this Court

held the circumstances surrounding the origin of a plat restriction may be considered in
construing that restriction when the language of the restriction is ambiguous. But when the
language of the restriction is unambiguous, as is the case here, it is erroneous to “construe” the
restriction or to inquire into the circumstances surrounding the restriction’s origin. Id.; Traynham

v. Yeargin Enterprises, Inc., 304 S.C. 188, 190, 403 S.E.2d 329, 330 (Ct. App. 1991) (“Extrinsic

evidence relating to the conditions surrounding the parties, the circumstances under which the
contract was executed and the negotiation between the parties leading to the execution thereof is
admissible to aid the jury in determining the intent of the parties if the contract is ambiguous.”

(emphasis added)); Hoffman v. Cohen, 262 S.C. 71, 202 S.E.2d 363, 366 (1974).

Our law is in accord with the law elsewhere. As stated in an oft-cited legal treatise:

If the language of a restrictive covenant is clear and unambiguous, the covenant is

given effect according to its terms, and if the plain terms of restrictive covenants

are sufficiently clear, the court interprets them without reference to any

attendant facts and circumstances or extrinsic evidence. That is, when there is
8





no ambiguity, there is no need to inquire into the intention of the parties to a
restrictive covenant. In fact, when the language of a restrictive covenant is clear
and unambiguous, it is improper to inquire into surrounding circumstances or
objects and purposes of restrictions for aid in its construction.

21 C.J.S. Covenants § 25 (emphasis added) (footnotes omitted).
Even when an instrument’s language is ambiguous and extrinsic evidence is properly

considered to explain it, this is not carte blanche authority to contradict the written words. In

Casper v. Metal Trades, Inc., 604 F.2d 299, 301 (4th Cir. 1979), applying South Carolina law,

the Fourth Circuit observed that “when two legal interpretations can be inferred from a contract,
it is the court’s duty to take evidence of preliminary negotiations and circumstances attendant
when the contract was executed, for the limited purpose of understanding its meaning, but not

for the purpose of contradicting its terms.” 1d. at 301 (citing Breedin v. Smith, 126 S.C. 346, 120

S.E. 64, 69 (1923)) (emphasis added). This Court long ago said that “[w]hen an instrument is
ambiguous, parol testimony is admissible to remove the ambiguity; but, except in cases of fraud,
accident, or mistake, it is always admitted for that purpose, subject to the limitation that it must

be consistent with the instrument, and therefore that it must not tend to contradict or vary its

terms.” Carson v. McCaskill, 111 S.C. 516, 99 S.E. 108, 111 (1919) (emphasis added).

In this case, the Court of Appeals did not use extrinsic evidence to “understand” or
“explain” the meaning of the Plat’s agricultural use language; instead, it used this evidence to
rewrite and contradict the written words on the Plat. It was error to do so. Id. (In disallowing
extrinsic evidence offered to explain an ambiguous deed, Court said evidence was offered “not
merely to explain or remove the ambiguities in the deed, but to make it speak a different
language; in other words, to vary its terms.”). “The judicial function of a court of law is to

enforce a contract as made by the parties, and not to rewrite or to distort, under the guise of





judicial construction, contracts, the terms of which are plain and unambiguous.” Hardee v.
Hardee, 355 S.C. 382, 387, 585 S.E.2d 501, 503 (2003).

Despite the above, Respondents claim a grantor who records a subdivision plat as
required by § 30-5-240 can nullify any restriction clearly stated on the plat’s face through the
expedient of pointing out the restriction is shown in a different typeface relative to other
restrictions thereon or by claiming the restriction was placed on the plat by someone other than
the grantor (albeit the grantor recorded the plat containing the restriction). If a different typeface
is used in stating restrictions on the face of a recorded subdivision plat or if can be claimed the
grantor did not write the language on the plat, the enforceability of the restrictions is now in
doubt because this could mean the restrictions “plainly have different origins” and extrinsic
evidence must be investigated to sort it out. See Return p. 6.

This Court has never recognized the obviously unsound and unworkable rule the Court of
Appeals adopted in this case. The Court of Appeals’s decision must be reversed.

C. Petitioner Did Not Waive Its Right to Enforce the Plat Restrictions as

Restrictive Covenants Running With the Land Even Assuming the Grantors
Did Not Place the Restrictions on the Plat.

Respondents claim that Petitioner cannot enforce the restrictions on the recorded Plat
because he did not specifically argue in the trial court that the restrictions are enforceable as
restrictive covenants running with the land even should the court find the County—and not the
grantors—placed the restrictions on the Plat. See Return pp. 10-14. Respondents seek to
diminish the arguments that Petitioner actually made throughout these proceedings.

Respondents ignore the fact that Petitioner consistently argued in the trial court and in the
Court of Appeals that the restrictions on the face of the subdivision Plat are enforceable against
Respondents as restrictive covenants running with the land because the grantors recorded the Plat
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containing the restrictions and subsequently conveyed the lots to the grantees by deeds that make
express reference to the Plat. (App. 79-84, 127-28; R. p.341-42, 672-75). From the outset of this
case, Petitioner has pointed out that the deeds from the grantors (including Petitioner’s deed)
make specific reference to the recorded Plat and state the conveyances are being made “subject
to” all restrictions, reservations, easements, and other limitations that appear of record, which
include those on the recorded Plat. (R. 263-67, 301-08, 315-19, 325-30, 648, In. 10-15). The
restrictions that appear of record include the agricultural use notations that are clearly shown on
the face of the Plat.

Petitioner has also consistently argued throughout that restrictive covenants can be
created when property is sold by a deed which refers to a recorded plat or map, see Epps, 261
S.C. at 388, 200 S.E.2d at 242, and that when a deed incorporates or refers to a plat describing
the property conveyed, the plat becomes a part of the deed. Carolina Land, 265 S.C. at 105, 217
S.E.2d at 19; Bellamy, 292 S.C. at 110, 355 S.E.2d at 3. By recording the Plat which sets forth
agricultural use restrictions involving the lots and subsequently conveying those lots by deeds
that make express reference to the recorded Plat, the grantors subjected the lots to those use
restrictions, which run with the land as lots are sold to subsequent grantees, such as Petitioner.

At every stage, Petitioner has repeatedly quoted the actual notation on the Plat that was
incorporated into Petitioner’s deed by reference and specifically argued that this same notation
(apparently placed there by the County) “create[s] a valid restrictive covenant that requires the
Lots C-2, C-3, C-4, and C-5 to be used for agricultural purposes only.” (App. 83-84, 129-30)
(pointing out Petitioner relied upon the notation placed on the Plat by the County in purchasing
its property and it would be unfair to deny it the benefit of the restriction); R. p.341-42 (quoting
the Plat notation and stating it “create[s] a valid restrictive covenant that requires the Lots C-2,
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C-3, C-4, and C-5 to be used for agricultural purposes only”); R. p.672-75.

Petitioner’s position in this litigation is and has always been that it does not matter who
placed the agricultural use restriction on the Plat. Rather, the important fact is that the grantors
recorded the Plat containing this restriction as part of their plan to subdivide the property and
later conveyed the property to grantees (including Petitioner) via deeds that explicitly refer to the
Plat and incorporate its terms into the deeds by reference. Plat restrictions are enforceable by
subsequent grantees when they are recorded by the grantor and the grantor subsequently conveys
the property to the grantees by reference to the recorded plat, regardless of whether the
restrictions were placed on the plat by the grantor or some governmental entity as a condition to

its approval of the subdivision plan. Perrige, 654 A.2d at 1185; Green, 2004 WL 6241302 *2;

Bernier, 2013 WL 1804072 at *5-6; Doylestown, 635 A.2d at 661; Albright v. Lombardo, No. 09

CV 7772,2010 WL 2746467, *11 (Pa. Com. Pl. Mar. 2, 2010).

“[I]ssue preservation is not a ‘gotcha’ game.” State v. Bowers, 428 S.C. 21, 29, 832

S.E.2d 623, 627 (Ct. App. 2019). “Instead of being hyper-technical, [the appellate courts]
approach preservation with a practical eye.” Id. Issue preservation rules “are designed to give the

trial court a fair opportunity to rule on the issues.” Queen’s Grant Il Horizontal Prop. Regime v.

Greenwood Dev. Corp., 368 S.C. 342, 373, 628 S.E.2d 902, 919 (Ct. App. 2006); see Bartles v.

Livingston, 282 S.C. 448, 463, 319 S.E.2d 707, 716 (Ct. App. 1984) (“The standard which
guides [this Court] is whether, despite the improperly framed exception, the issue sought to be
raised is reasonably clear to this Court and the adverse party.”).

Respondents cannot contend that Petitioner failed to make it reasonably clear its position
is that the Plat restrictions are enforceable against the Respondents as a restrictive covenant
running with the land. Respondents also cannot claim that Petitioner failed to give the trial court
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a fair opportunity to rule on the question of whether the restrictions are enforceable against
Respondents as a restrictive covenant. The additional cases cited in Petitioner’s Petition for
Rehearing filed in the Court of Appeals simply reinforced the same argument that Petitioner has
been making all along, which is that the restrictions on the Plat are restrictive covenants running
with the land which Petitioner can enforce against Respondents. These additional cases simply
made it clearer that it does not make a difference if it was the County rather than the grantors
themselves who placed the restrictions on the Plat. Petitioner has not waived any argument.

D. Petitioner’s Alleged Notice of a Violation of the Restrictive Covenants Does
Not Preclude Reliance Upon or Enforcement of Those Covenants.

When lands are platted and sales are made by the grantor under deeds making reference
to the plat, the grantees are entitled to rely on the recorded deeds and plat to determine their
rights involving use of the property. Murrells Inlet, 378 S.C. at 236, 662 S.E.2d at 457.
Respondents contend this rule does not apply here because Petitioner (the grantee) was on notice
at the time it purchased its lot that another owner had built a house on one of the other lots in the
subdivision in violation of the recorded restrictions. See Return pp. 15-16.

This Court has already rejected this very same argument in Rabon v. Mali, 289 S.C. 37,

344 S.E.2d 608 (1986). In that case, the defendants owned two lots (Lots 50 and 51) in a
residential subdivision. Before the defendants’ predecessor in title had sold both lots to the
defendants, he had used one of the lots (Lot 50) for commercial purposes for twenty-four years
despite the presence of recorded subdivision restrictive covenants stating the lots “shall be used
exclusively for residential purposes.” Id. at 39, 344 S.E.2d at 609. After the defendants began
operating a day care center on the lots and expended $43,000.00 in making improvements to the

property, including paved parking spaces, several other owners in the subdivision sued to prevent
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the defendants from operating any commercial enterprises on the lots.

On appeal, this Court held the plaintiffs’ claims were barred by defense of laches as to
Lot 50 and the defendants could continue to use that lot for commercial purposes because the
plaintiffs had known about the prior commercial use of the property by the defendants’
predecessor in title for many years and never objected to the property being put to commercial
use, the defendants had relied on the permissibility of a commercial enterprise on the premises
and had adversely changed their position by expending money on improvements to the property,
and “[t]he use of Lot 50 for commercial purposes does not change the scheme of development of
the subdivision, particularly since Lot 51 serves as a buffer between the day care center and the
remainder of the residences in the subdivision.” Id. at 40-41, 344 S.E.2d at 610.

However, this Court further held the plaintiffs were not barred from relying upon or
enforcing the restrictive covenants as to the other lot (Lot 51) based on the following:

The record is devoid of any evidence that Lot 51 has ever been used for

commercial purposes and the [plaintiffs] are not barred from enforcing the

restrictive covenant on this particular lot. Based on the facts of this case, the

paving of Lot 51 for parking spaces violates the restrictive covenants and must be

removed.

We conclude that the [defendants] may continue to use Lot 50 for the operation of

their business. The [defendants] are required to remove the paving on Lot 51

within ninety (90) days of the filing date of this opinion, and they are restrained

and enjoined from using Lot 51 for any commercial purpose.
Id. at 41, 344 S.E.2d at 610-11. Even though the plaintiffs in that case had been on notice for
twenty-four years that one of the lots in the subdivision had been used for commercial purposes
in violation of the restrictive covenants, this Court still held the plaintiffs could enforce the

covenants as to the adjacent lot in the subdivision which had not been used for such purposes.

In the present case, Petitioner’s lawsuit does not seek an Order requiring the other owner
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who built a house on his lot in violation of the restrictive covenants to remove or tear down his
house. Petitioner simply seeks to enforce the restrictive covenants to prevent further violations of
the subdivision’s agricultural use restrictions. (R. 27-32).

The mere fact that Petitioner was on notice that one of the lot owners had violated the
recorded covenants does not preclude him from relying upon the covenants or enforcing them as

to the other lots in the subdivision. See Gibbs v. Kimbrell, 311 S.C. 261, 268-69, 428 S.E.2d

725, 730 (Ct. App. 1993) (“[T]he violation of covenants by other residents of the subdivision
without objection by the [plaintiffs] would not affect their right to enforce the covenants against
the [defendants] unless the character of the subdivision has changed so radically as to defeat the

purpose of the covenants.”); Circle Square Co. v. Atlantis Dev. Co., 267 S.C. 618, 628-29, 230

S.E.2d 704, 708 (1976) (“[TThe violation of some of the restrictions by some of the purchasers of
lots in the tract, without action by appellant, does not affect his right to enforce the restrictions
against the respondents.”); Hill v. Marsh, No. 2005-UP-001, 2005 WL 7082785, at *4 (S.C. Ct.
App. Jan. 7, 2005) (“[A] plaintiff can enforce restrictive covenants against a defendant whether
or not the plaintiff has enforced those covenants against other residents in a subdivision.”).

For the reasons stated, the Petitioner respectfully requests that this Court grant its Petition
for a Writ of Certiorari.

Respectfully submitted,

By: Daniel F. Blanchard, 111

Daniel F. Blanchard, III (SC Bar 65342)
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Charleston, SC 29401

(843) 577-6726
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Charleston, South Carolina
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