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STATEMENT OF INTEREST OF AARP
AARP is a nonpartisan, nonprofit organization dedicated to
addressing the needs and interests of people age fifty and olaer. Through
,e;ducation, a(.ivocvacy and service, AARP seeks té enhance the quality of life
for all by pro.moting indépendence, dignity, and ﬁufpbse. As the country’é
largest membéréhib organization, AARP advocaté‘é for access to affordable
healthcare and for controlling costs without compromisi’ng 'qﬁality. AARP
supports laws and poiicies designed to protect the rights of healthcare
consumers to go to court and obtain redress when they have been victims of
negleét or abuse. |
'SUMMARY OF ARGUMENT

} " The Florénce__C'cn.mtyi Couﬁ of Comm’pn Pleas correctly ‘ref.us‘e'd to
compel the arbitration of A1I1n'Colem.an’s vﬁ'ongful death suit brought on
behaif of her sistef, Mary Brinson, and should ‘_be affirmed. The trial court
correctly d:istinguished a surrogate’s authority to make health care degisions
on behalf of an" inca;;acitated patient from the authority to bind that patient to
a contract unrelated tb heélth care decisions. The Court also correctly found

that an incapacitated person cannot possess the intent necessary to confer

implied authority to enter contracts.



Affirming the decision of the tﬁal court is particularly important
considering the current state of the facility-based long-term care industry. .
Despite .regula‘tory and statgtory obligations which create mini?num
standards of .lcare, the non-compliance with these obligations ijy nursing
-~ facilities is rampant. Dept. of Health & Human Servs., Office of Insiaector E
Gen., OEI'-02-08-0014.0, Trends in Nursing Home Deﬁcienciés and
Complaint; 1, 6 (2008), available at http://oig.hhs.gov/oei/reprots/oei-0'2-
08-00140.pdf (hereinafter “OIG Trends”). This non-compliance oﬁén gkivelsv
rise tol diSputes between facility and residents’ families involving issues such -
as abUSe,Aassault, malﬁutrition, énd even dea;[h. Because of the gravity of
consequences stemfning 'frlom a failuré of regulatory enforcement,

‘ preventing the ir;lprbper waiver of a residént’s due process rights by a third
party is e'ss'eﬁti‘ali' |

- ARGUMENT ,_
- I. A THIRD PARTY DOES NOT HAVE THE AUTHORITY '
TO ENTER A BINDING CONTRACT ON BEHALF .
OF THE PRINCIPAL ABSENT AN AGENCY o
RELATIONSHIP.

A contractual obligation to arbitrate claims is unenforceable if itis

signed by a third party acting without proper legal authority. The threshold



element of a contract is that the parties have capacity to execute thé contract.
17 C.J.S. Contracts § 31; see also Magnusson A gencj v. Pub. Entity N%zt 'l

| Company-Midwest, 560 N.W..’id 20, 25 (Iowa 1997). This capacity relates
to the status of the pers'(‘)n, rather than the related ci_rcpmstances of fhe
contract. /d. Where a principal lacks capacity to make decisions regarding
her legal rights, a third party may, in some instances, step into her shoes.to
mak_e decisions on the 'pfincipal’s behalf. Authority to make legal_decisions
for another can be statutéi‘iiy conferred, for example through heaith care

‘ consént statutes, or altematiVely it can bé created through the estéblfshment
of an agency relationship. Two of these instances are particularly relevant-
to the case before the Couﬁ..

]

" A.  Although South Carolina Law Confers Autliority
: On A Third Party To Consent To The Medical Care
- Of An Incapacitated Family Member, This Authority
Does Not Extend To Permit The Surrogate To Enter
Legally Binding Contracts On Behalf Of The
Incapacitated Principal.
A third party can make decisions regarding the legal rights of an
incapacitated principal in circumstances where a relative or another proper
third party consents to medical procedures on the principal’s behalf. South .

Carolina law grants third parties the express right to “make decisions

concerning health care” on behalf of their incapacitated relatives. S.C. Code



N

Ann. § 44-66-30. The definition of “health care” is limited to “a procedure
to diagnose or treat a human disease, ailment, defect, abnormality, or
complaint . .. ” Id; § 44-66-20(1). Notably, the statute is limited to health
~ care decisions, and nothing in the statute could be conétrued as qoﬁferring
the authority to execute a sei)arate b’inding legal contract. .

North Carolina courts héve récently endorsed this very approacﬁ,,
vﬁnding that authority granted to third parties to make decisions concémiﬁg |
“health care 'unc'ier the North Carolina Health Care Consent Act does n;)t grant
legal autﬁority to enter binding contracts on behalf of the principal. Munn v.
Haymount Rehabilitat;’on & Nursing Center, Inc., 704 S.E.2d 290, 296-97
'(N .C. Ct. App. 2010). The facts at i’ssue in North Cafolilga are Strikingly
similar to the facts before this Court. Plaintiff Munn had admitted her ‘adult
daﬁghter to a nursing facility and, acting without .power of attorney, signed
‘the admissions documenfs which included provisions for mandatory
arbitration. Id. at 292-93. The coﬁ;t ih Munn looked at the various ways in
which contractual authority rr;ay be conferred upon a third party, one'vlof |

which wés through the North Carolina Health Care Consent Act, which

contains provisions similar to the South Carolina laws at issue here. Id. at



294-97. This statute is entitled “[i]nformed consent to health care treatment
or procedure,” N.C.-Gen. Stat. § 90-21.13 (emphasis added), and the
statutory language Which addressés consent to health care fails to mention
authority to enter contractual agreementé. Munn, 704 S.E.2d at 297.
Moreover, the court noteq that the fact that an arbitration provisio/n was
included in an ac?missions agreement in no way transformed this provision

. into consent for héalth care. Id. Accbrdingly, the North Carolina court held
that “consent for medical care for another person who is unable to consent is
a éombl_etély different issué than being ah agent who has the authority to
entef into a contract such as an arbitration agréemen 2 Id. at 296. -

A number of other states have also endorsed the .plosition that
surrogate health care céhsgnt statutes do niot‘é()hfer upon the surfogate the
éuthority to waive é patient’s due proceés ~rigf1ts. A Califomia “court
considered a case ‘sﬁnilar to.the case nowlbefore thié coﬁrﬁ, Pagarigézn,
where two adult children adﬁlittéd their mother to a nursing facility and,
acting wi}thout power of attorney, signed admissions documents, including
an arbitratidn agreement. Pagarigan v. Libby Care Center, :Inc., 120 Cal.

Rptr. 2d 892 (Cal. Ct. App. 2002). The children filed a wrongful death suit

in which the defendant nursing facility sought to compel arbitration. Id.



The court looked to state statutes, similar those in South Carolina, which
éonfer surrogate authority to make health care decisions for incapacitated
principals. Id. at 895. The court concluded that the specific authority to
consent to health care décisions did not extend:tq permit a surrogate
decision-maker to bind a principal to an arbitration’agreement. Id.

A Mississippi federal court held similarly,in é case where a woman‘
admitted her adult sister té a nursing facility _an\d executed an arbitration
agreement without having pqu~ of attorney. Mariner Health Care Inc. v.
Ferguson, No. 4:04CV245-D-B, 2006 U.S. Dist. LEXIS 47021, at *20 (N.D.
Miss. 2006). The court held that absent legislative intent to allow health care
sur‘rogatesl to ferminate legal rights related to health care decisions, the
patient’s sister coui(i‘not exeéu;[e a binding arbitration agreement. Id. A
Flo_rida court also enddrsed this view in Blankfeld v. Richmond Health Care,
Inc., 902 So. 2d 296 (Fla. Dist. Ct. Apb. 2005). The Blankfeld céurt
considered whether the son of a nursing facility pa{ient Validly Wéived his
mother’s due process fights .when he signed an arbitrat.ion agreement on her
behalf. Id. a(t 297. Florida had enacted a statute that allows a proxy to make

“health care decisions,” id. at 299 (citing Fla. Stat. § 765.401), but, like other

similar statutes, lacked any indication of legislative intent to allow such



proxies to enter contract for ‘_chings'not strictly related to health care
decisions, id. at 301. Accordingly, the court held that the brother’s |
execution of an arbitration agreement did not bind his mother to the terms of
that agreement. Id.

Here, Ann Coleman admitted her incompetent sister, Mary Brinson, to
the defendant nursing facility and acted without power of attomey-when she
-signed the admission documents, Which included an arbitration agreement.

Although South Cafolina statutory law permitted Ms. Coleman to make
health care decisions for Ms. Brinson, Ms. Coléman did not have the
authority to waive her sister’s due process rights by entering into an i
arbitration agreement on her behalf.

'B. . Apparent Agency Authority Is Only Established
: When A Principal Intends To Cause A Third
- Person To Believe The Agency Is Authorized To
- Act, Thus An Incapacitated Person Is Unable To '
- Possess The Requisite Intent To Establish Such -
- Authority. S S

An alternate way that a third pafty may make legally binding decision
for a principal is via the authority conferred by an agency relationship. |
Because the record indicates that the executrix of the arbitration agreement

lacked express authority to enter a contract on behalf of the principal, in

order for the agreement to be valid, the executrix would have to be acting



with implied authority coﬁferrcd by viitue of being the apparent agent oAf the g
pﬁnci'pal. AApparent authority réquires either that fhe principal intend the
ageht to have such authority, or alterﬁatively, that the principal holds out ﬁis
égént as:possess‘ing such authority.‘ Heil—Quaker v. Swindler, 266 FSupp
445 (‘DiSl.C.xl966)Z Morei specifically, to establish appafeﬂt aﬁthority the’ ‘
AI.)rinéipallv mﬁst %"in'tend to | cause the th1rd person to bélie-iié the agént is.

‘ aL_lthofize:i to act for him, or he shop{d real—izg tha%c hlS conduct is‘lik_ely to “
~ create ‘éuch a.beylief.”v VWDI Meredith & Co.‘ v. American Telesis, Inc., 359
S.C. 474,597 (Ct. App. 210(-)4'), | R

: An’iﬁcomplel::[e;‘lt indi’vidual‘ or incapacitated patient would be unable to "
" possess the réquisite 1ntent or to realize fhét any cqﬁdudt Woﬁld vCreét.e a .
belief of agency. Mary'.Brjnson was incabacitated at the time of her
admis'sion'tlo thé défe’ﬁdants’ 'fac'il‘it‘y. Shé éould not form_ the i.n'teﬁt

j necessary to gvive"exp;fess aUthOritX' nor doés the rééofd reflect, she. inkf%de d'
Ms Coléman to act 'of,l her béhalf. F‘ineill}'/, Ms Birinsonv did nothing to éaluse‘
defendants to believe Ms. Cole‘man-was her ageﬁt or to create suéh a belief

‘in the défendants. :



C. Because The Regulatory Enforcement Process Is
Inadequate To ProtectNursing Facility Residents
From Abuse And Neglect, Patients Must Be Able
To Hold Nursing Facilities Accountable If They
Provide Abusive Or Neglectful Care.
Residents of nursing facilities are all‘too often subjected to abﬁse and
-’ neglect while in the care of their nursing facility. Kim A. Collins, MD,
Elder Malz‘r.eatme\ni:.A‘Réview, 130 Arch Pahtol Lab Med. 1290-96 (2006}
(replo.r'tiﬁg' that a random sqmple survey of nursing home staff members_ n
' one- sfate foﬁnd théf 10% of nurses aides reported that they had committed at
| leasf oné act of phy‘sical abuse iﬁ the preceding year and 40% reported
committing at least one act of psycholog%cal abl‘lse); Because of the
‘prevalence of the problems plaguing residents of ﬁursirl'g: facilitiés, itis
imperaﬁvé th;,t residents be afforded all évenues to dé_ter this bad conduct,
- particularly when this conduct results in the suffering and/or death ofa ~
vulnerable person.
| Nursing homes must comply with the 1587 Omnibus Budget
Reconciliation Act (OBRA) and its impleménting regulations, which set
forth minimum Standafds of care for long-tgnn caré facilitiies‘that receive

federal funding. 42 U.S.C. §§ 1395i-3, 42 C.F.R. § 483, ef seq.

Nonetheless, in 2007, more than 91% of nursing facilities nationwide were



cited fér violations of federal health and safety sténdards, éccording toa
report from the Department of Health and Human Services (HHS) Office of
Inspector Generél. Dept. OIG Trends at 6. 'For-p'roﬁtvnursing facilities
exhibited particularly severe problefns. Id. at 6-7. Overall, approximately
17%' of nursing facilities committed one or more violations that caused
“actual harm or immediate jeopardy” to residents. Id. at9.

The scope of the pr'oblem. is greater than fhese federal reports show, as
state 'surveys of cbrhpliance with federal Quality standards repeatedly
understj,ate serious care problems. U.S. Gov’t Accountability Office, GAO-
08-517, Nﬁr;ing Homé: Federal Monitoring Surveys Demonstfate
Continued Understatement of Seriou; Care Problems and CMS Oversight
Weakness, ét 11 ,(2008):, available at http://\;vww. g2a0.gov/ |
.' new.;i:cems/d085417.pdf (noting that v“[f]rom ﬁ‘sc'al‘ yeéf 2002 through 2007,
about 15 p,é:rcent-of féderal comparative surveys nationwide identified state
surveys that failed to cite at least one deficiency at the most ser_i’o‘us levels of .
nohco‘mpliance — the actual arm aﬂd immediate' jeopardy . ..”).

Because of inadequate regulatory pro‘;ection of nursing facility
| residents’ rights, the a‘bilit‘y‘to vindicate those rights in céurt becomes even

more vital. Accordingly, third parties should not be allowed to execute

10



arbitration agreements that waive a residents’ right to due process without an
, . ‘
express power ,Of attorney to do' SO.
CONCLUSION

The Court below acted reasonably and‘within the dictates of Soﬁth
Cafolina law. The cases in neighboring and other jurisdiétions aret consistent
and support the holding that a health care power of attorney does not vest the
agent with t};e; aﬁthority ‘Eo bind the principal to an arbitrétion agreement. |

/

For these reasons this Court should affirm the decision of the trial couit.
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