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. Reply to State’s argument concerning subject matter jurisdiction.

The Sexually Violent Predator Act, South Carolina Code Ann., Sections 44-
48-10 et. seq., contains numerous safeguards so as to comply with procedural and
substantive due process. This includes a probable cause hearing where the detained
pérson has a right to be represented by counsel, present evidence, cross examine
witnesses and view petitions and reports in the.Court’s file, Section 44-48-80. If probable
cause is found the’detained person is aléo afforded the right to a trial which may be in front
of a judge alone or a trial by jury, Section 44-48-90.

Within this statutory scheme the legislature has determined that bertain
offenses constitute sexually violent offenses. Indecent exposure is not one of those
offenses. Therefore, a determination must be made under Section 44-48-30 (b) that,
“based on the circumstances of the case, the persons’s offense should be considered a
sexually violent offense.” The Act is silent as to who' makes this determination except to
say “the Judge”. Likewise, “judge” is not defined by the Act. waever, “court” is defined as
the Court of Common Pleas, Section 44-48-30(7). If the‘Act is continued to mean that the
Judge of the Court of Common Pleas is to make the determination under Section 44-48-30
(o) then in the present case the plea judge setting in the Court of General Sessions had no
subject matter jurisdiction to make the determination. On the other hand, if the term “judge”
is to be continued to mean “any judge” then a judge éitting in a term of General Sessions
would have subject matter jurisdiction to make the determination. However, due process is

affected either way as set forth below.



If the Judge of the Court of General Sessions Has jurisdiction then a full
evidentiary r;earing must be held at the time of the plea. If the Judge of the Court of
Common Pleas has jurisdiction then the full evidentiary hearing would be held at the time
the Appéllant’s case is reviewed under the Sexually Violent Predator Act. The Appellant in
this case has never had such a hearing.

Il. Reply to State’s due process argument

The State in its brief correctly points out that the fundamental requiréments
of due process are fair notice and proper standards for adjudication. State v. Green, 397
SC 268, 724 S.E. 2d 664 (2012). The State further points out that in order to meet the
requirements of procedural due process, the State must provide adequate notice, adequate
opportunity to be heard, the right to introduce evidence and the right to confront and cross-
examine witnesses. Doe v. S.C. Department of Health and Human Services, 398 SC 62,
727 SE2d 605 (2011).

Therefore, it appears the State agrees that Appellant is entitled to procedural
due profess. Since a finding that the offense to which Appellant plead is a séxually violent
offense is required under the Sexually Violent Predator Act, then the Appellant is entitled to
procedural due process on this issue. Since the State seems to concede this point then
this Honorable Court should make the determination as to whether the issue should be
reménded to the Court of General Sessions for a full evidentiary hearing or whether this
hearing shall be held in the Court of Common Pleas under the Sexually Violent Predator

Act.



CONCLUSION

The Court should reverse the finding of the plea judge and remand the case

for further proceedings.
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