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10,

STATEMENT OF ISSUES

The circuit court properly dismissed the first and second cause of action in the
second amended complaint, because those claims rest upon claims of illegal tax

collection that reside in the exclusive jurisdiction of the AdministratiV'c Law Court.

It is the law of thls case that the second cause of action is based ona violation of

- Act 388, i.e., upon a claim of illegal tax collection.

The plaintiffs’ attempt to avoid the exclusive jurisdiction of the Administrative Law

- Court by “casting” the first and second causes of action as “spending” claims fails

as a matter of fact and law, because the complaint alleges illegal tax collection and,
absent that allegation, the complaint would not and could not state any claim.

The circuit court correctly ruled that § 1983 does not apply to the state law claims .
made in the fourth cause of action, and this ruling is the law of this case.

The circuit court correctly ruled that all defendants were immune from Messinger’s

- state law claims under legislative immunity, and the dlsmlssal of the fourth cause -
~ of action on this ground is the law of thls case.

The circuit court correctly dlsmlsscd the fourth cause of action against defendant
MecIntosh based on the immunity prov1ded by the South Carolina Tort Claims Act,
and Messinger’s appellate argument is not preserved for appeal.

The circuit court correctly ruled that the fifth cause of action cannot seek relief for .

false and defamatory statements, and this ruling is the law of this case.

This court should affirm the dlsmlssal of the fifth cause of action against the Town
of Summerville because: (a) there are no allegations of wrongdoing against the
Town; (b) there are no allegations that McIntosh’s actions were at the direction of
or for the benefit of the Town or Town Council; (c) there are no allegations that
would make the Town vicariously liable for the actions of McIntosh; (d) as a matter.
of law, there is no respondeat superior 11ab111ty under § 1983; and (e) there is no.
allegation that Town had or followed any “custom” or “policy” that Vlolated
Messinger’s federal constitutional rights. ~ °

This court should affirm the dismissal of the fifth cause of action against McIntosh
because there is no allegatlon that any actlons by McIntosh actually interfered with -
Messmger s employment.

This court should affirm the dismissal of the fifth cause of action against McIntosh
because: (a) his actions and statements are protected speech; (b) if MclIntosh’s.

. actions and speech-of the Town or Council, it was speech of the government itself;’

and (c) if McIntosh’s actions and speech were his alone, then it was not done under
“color of state law” as requlred for any § 1983 actlon

1



INTRODUCTION & SUMMARY OF ARGUMENT:
,.There.} was a public and .l_egislative debate'),on whether tol use police‘ofﬁcers or
private security guards as Sc’hooi Resource Officers hl(SROs) to protect the safety of public
| schoolsv in Dorchester.S‘chool Distriets Two and Four. ‘Some plaintiffs advocated the use '
of private security guards? but it was decided to use police officers. Appellants (Plaintiffs)
now attack the funding of these SROs in thre lawsuit. U

~ Act 388 prohibits school purpose property taxes -against owner;occupied homes.?

3 The Plaintiffs’ cornerstone

The South Carolina Constitution prohibits double taxatiorr.
’ allegation is that the tax money used to pay the SRO expenses was collected in violation
of Act 388, and/or in v101at10n of the constltutlonal prohlbltron against double taxatlon
The South Carolina Revenue Procedures Act (RPA) provides the only remedy “i
any case involving the 1llegal.or wrongful collection of taxes.”™ The RPA remedy is an
administrative process that ultimately ends with ahearing irl the Administrative Law Court

(ALC). Any relief from the judgment of the ALC is bv appeal to this Court.” If an action

‘ covered by the RPA is brought in. 01rcu1t court, the crrcult court shall dismiss the case

! Respondents join the “Statement of the Case” set forth in the Initial Brief of Appellants.

2 As used herein, Act 388 is a reference to S.C. Code Ann. § 12-37-220(B)(47)(a) and its prohibition against
“school purpose” taxes. Section 12-37-220(B)(47)(a) provides in. full (emphasis added): “Effective for

property tax years beginning after 2006 and to the ‘extent not already exempt pursuant to Section 12-37-250,

one hundred percent of the fair-market value of owner-occupied residential property eligible for and receiving

the special assessment ratio allowed owner-occupied residential property pursuant to Section 12-43-220(c)

is exempt from all property taxes imposed for school operating purposes but not including millage imposed

for the repayment of general obligation debt.”

3 Greystone Catering Co. v. South Carolina Dep’t of Rev. and T axatzon ‘486 S.E.2d 7 (S.C. App 1997).

4 8.C. Code Ann. § 12-60-80(A) (Rev. 2014) (emphasis added). Section 12-60-80(A) provides in full:

“Except as prov1ded in subsection (B), there is rio remedy other than those provided in this chapter in any

~ case involving the illegal or wrongful collection of taxes, or attempt to collect taxes.” (Emphasis added). The

South Carolina Revenue Procedures Act (RPA) is codlﬁed at S.C. Code Ann. §§ 12-60-10 to -3390 (Rev.

2014 & Supp. 2018).

58.C. Code Ann. § 12-60-3380 (Rev 2014)



without~prejudice."-’6 Thus, as Plaintiffs concede on appeal, if the ﬁrst and second causes
of action involve‘ th'e illegal collection of taxes, the A-LC»has exclusive jurisdiction. (Init.
App. Br. 8-9).7 To avoid this, l’laintiffs argue.that their claims are based on the illegal
spending of taxes not the. 1llegal collection of taxes

| Plaintlffs argue that paylng for the SROs was 1llegal but the only basis for this
illegality is that the taxes used to pay them were collected illegally. Plaintiffs do not argue
that they would have an illegal spending claim absent the illegal collection of taxes used to
rnake those payrnents. (Init. App ABr., passim). Nor can they — there is no independent
legal duty \to not spend tax money on SROs. Thus, Plaintiffs’ first and second causes of .
action “involv[e] the illegal or wrongful collection of taxes” and actually hinge upon claims

~of spec1ﬁed 1llegal tax collection. As Plaintiffs concede on appeal, such claims re51de in
the ALC’s excluswe Jurlsdiction (Init. App. Br. 8- 9) Therefore, the circuit court correctly

dismissed the first and second cause of action.

In the fourth and. fifth causes of action, one plaintiff (Messinger) sued some
Respondents for violating his state and federal constitutional rights during the public and
legislative debate on whether to use‘police ofﬁcers or private security guards as SROs. The

circuit court dismissed on multiple grounds Messmger fails to appeal or challenge all of A
these grounds and, therefore the crrcuit court’s unchallenged rulings aré the law of this .

case and require affirmance. To'the extent that Messinger challenges the circuit court’s

- rulings, his arguments are notpreserved for appellate review and have no merit.

¢S.C. Code Ann § 12-60-3390 (Rev. 2014) :

" The South Carolina Constitution grants the General Assembly the power to create thlS exclusive jurisdiction.

_ The circuit court has general original jurisdiction, but the General Assembly has the power to grant “exclusive

jurisdiction” to an “inferior court” by statute. See S.C. Const. art. V, §§ 1, 11. The General Assembly also

has the power to determine “in what manner claims against the State'may be established and adjusted.” /d.

at art. XVII, §2; see also id. at art. X; § 10. The General Assembly exerc1sed these constitutional powers
w1th respect to tax matters by enactlng the RPA. ‘



'ARGUMENT

The Plaintiffs sued the ReSpondents 'under‘four causes of action. The Respondents
are three groups of defendantsi Town- Defendants County Defendants and District Four
Defendants A fourth group of defendants are not respondents because they d1d not make
any dlSpOSlthC motlons and the appealed orders do not dismiss any claims against these
defendants. (See R. 6, n.-l; see generally appealed orders at R. 3-23, passz'm)

The Town Defendants are respondents Town of Summerville, Summerville Town
Council, and William E. McIntosh, III This brref is submitted by the Town Defendants.
The Town Defendants join the briefs of the County and District Four Defendants.

The County Defendants are respondents Dorchester;County, Dorchester County
Sheriff, Dorchester County Council, and Couneil'rnembers. ‘The claims against the County
Defendants and Town Defendants were dismissed in an order entitled: “Order Granting
Defend_ants?. Motions to Dismiss Plaintiffs’ Second Amended Complaint” appearing at R.
1 2-23‘., This order dismissed the ﬁrs_t;\ second, fourth; and fifth causes of 'action's against the_,
Town Defendants and County Defendants — the third cause of action did not make any
claims against these defendants.®

The District Four Defendants are respondents Dorchester School District Four and \
Dorchester School District Four Board of Trustees. The circuit court granted their motion
to dismiss in a separate order entitled “Order on Motion to Dismiss Filed by [District Four

Defendants]” appearing at R. 3-1 -

"8 The third cause of action is against the District Two defendants only, i.e., Dorchester School District Two,

the District’s Board of Trustees, and the individual Board members. (R. 11, §{24-25; R. 137, 9 105-107).
‘These defendants are not respondents in this appeal, because the appealed orders did not rule on any issue
related to this cause of action, and it remains pending against the District Two defendants.

4



I. ' This Court should afflrm the circuit court’s d|sm|ssal of the Plaintiffs’
first and second causes of action.

A. Stzindard of Revievy"

The circuit court disr’niseed the first end second causes of aCtiori for lack of subject
matter jurisdiction, because the ALC'hasvexclusive jufisdiction under th.e exclusive remedy
provision of .t.he RPA. (R.17-18,22). Subject metter jurisdiction is a question of law for
the court and sui)ject to de nevo ieyiew on appeal. Gantt v. Selph, 814'S.E.2d 523, 526

+(S.C. App. 2018). Here, thevans,wer to this jurisclictional q_ueetion involves the meaning of
Act 388 and its application to undiéptitéd facts, which aie also questions of law for the
court and. s_libject to de novo re_vi_ew on appeal. King v. AnMed Health, 659 S.E.2d 131, 134
- (S.C. 2008) (meaning of statilte);‘Cruéader Serv. Co_rp._ v County of Ldurens, 674 S.E.2d‘
| 495" 497 (S.C. App. ‘2009) (apblicaiicn of statute to undisputed facts). There are no’
“factual” issues in this cese. The circuii court did not resolve any factiiai «issfues —itsrulings
are based ori questions of _iaigv preéenied ‘_t‘).ybthe 'alleged facts.

B.  The circuit court pioperly dismissed the first cause of action for lack of
subject matter jurisdiction. ’ :

The ﬁrst cause of action hinges on allegations that the Defendants‘ v1olated Act 388.

The Plamtiffs spe01ﬁcally allege a breach of Act 388 and 1ncorporate an Attorney General ,
Opinion ﬁndlng that the conduct allegec_i by Plaintiffs v1olates Act 388. | |
Pareigraph 100 alleges tiiat the “expenditure of public funds for [SROs] . . . violate |

_ Act 388 by expending funds obtained by taxing owner-occupied residences for the pufpose ’

of a school operating expense, ds described by the South Carolina Attorney General in

®The RPA includesan exception to the ALC’s exclusive Jjurisdiction. Declaratory judgment actions with the
“the sole issue [being] whether a statute is ‘constitutional may be brought in circuit court.” S.C. Code Ann: §
12-60-80(B) (Rev. 2014). ‘It is undisputed that thls exceptlon does not apply here. '

.5



2015 S.C. AG LEXIS 105, attached as Exhibit 1.” (R. 136, § 100) (all emphasis added).
The first cause of action seeks relief for damages caused by the“‘Defénda’nts’ violations of
Act 388.” Id. at 101,
The incorporated: AG Opinion concluded that the conduct like that alleged in the
‘complaint would violate Act 388 under the following analysis: Ik
D the question presented was thc. “légality of certain property taxes that have
been imposed and/or that will be imposed by Dorchester County Council
("Council") and by each of three school districts' in Dorchester County to
finance School Resource Officers ("SRO" or "SROs") for the purpose of
providing police protection at schools in those districts [and] . . . [i]n

partlcular . whether those taxes violate” Act 388;

(2) the AG concluded that SRO expenses are a “school operatlng purpose” as
: envisioned by Act 388; and :

“(3) the AG concluded tﬁat “we believe a court would determine faxation by a
county for a School Resource Officer is unlawful because it evades the
prohibition against taxation of primary residences for school operating
purposes [in Act 388].”

R. 288, 290-291 (erhphas‘_is added). In short, the ﬁrst- cause of action hinges ‘upon -
allegations that the Town Defendants violated Act 388."°

-By definition, the only way to violate a tax exemption statute like. Act 388 is to

‘assess and collect the prohibited tax against the exempted property. Therefore, any
violation of Act 388 “involv[es] the illegal‘ or wrongful collection of taxes.” Pursuant to .
the RPA, claims “involving” the wrongful or illegal collection of taxes reside in the

exclusive jurisdiction of the ALC. - Accordingly, the circuit court properly dismissed the

first cause of action for lack of jurisaiction.

1 The issue of whether SRO expenses are “school operating purposes” under Act 388 is not an issue here. It
was not decided by the circuit court, and it is not an issue on appeal. For purposes of this. appeal only, it is
uncontested that SRO expenses come within Act 388.

6



C.  The circuit court properly dismissed the second cause of action for lack
of subject matter jurisdiction.

The second eause of action 1s ces't as “illegal dollble sp'ending” that “violat[es] the
South Carolina Constitution.” (R. 137,94 103). The second eause of action does not identify
valrly specific provision of the Constlt-uvti.on; nor does it otherwise. specify the legal duty
b}eached by the Defendants in lhe alleged “illegal double spending.” As shown below, the
secenel cause of actioh:relsi»des in the.ex'clusive J:urisdictlon' of the ALC, because it rests
upon a claimed 'Violatiqn ef -Act 388 and/or é claimed violation of a constitutional
prohibition against ‘;double‘ taxatioin.."’ .

1. It is the law of this‘”case that the second cause of aetion is based on a

violation of Act 388_' and, therefore, the claim made in the second cause of
action is within the exclusive jurisdiction of the ALC.

The circuit court \folmd that the second cause of action, like the first cause of action,
was based on the alleged vi‘olati-oris»()f ‘Act 388. (R. 18). On'appeal, the Plai»ntiffs do not
dispute or challenge this ruling.. (ln'it‘. App. Br,, passim)‘. Therefore, it is the law of this
case that the second cause of action ls hasecl on alleg'ed>violations of Act 388. Buckner v.
Preferl’ed Mut. Ins. Co., 177 S.E2d 544, 544 (S.C. 1970). As demonstrated in Argument
I(B), 'supra, any violation. of Act 388 is'within the exclusive jurisdictiqn of the ALC and,
theréfore, the circuit court properly dismissed the second eause of actien. |

2. The second cause of action is based on an alleged violation of Act 388 and
is therefore within the exclusive 1urlsd1ct10n of the ALC

Assuming the Plaintiffs have challenged the circuit court’s ruling that the. second
cause of action is based on an alleged violation of Act 388, the circuit court’s ruling was
correct. In paragraph 103 of the second amended complaint, the Plaintiffs make the

following claim:



1

The expenditures and reimbursements of public funds for the expenses of
the same SROs at the same schools at the same time made by both the
County and a School District, and by the both the Town and a School
District . . . constitute illegal double spending in violation of the South
Carolina Constitution, as described by the South Carolina Attorney General
in20158.C. AG LEXIS 105, attached as Exhibit # 1.

(R. 137, 1[ 103) (all empha51s added) The referenced Attorney General Opinion is the same
AG OplIllOl’l cited in the ﬁrst cause of action and dlscussed earlier. (See Arg. I(B), supra)
The AG Oplnlon answered the followmg unStIOI‘l “Whether double taxation by
both Dorchester County and a school district for SROs or for any other identical purpose
is unlawful because it is double taxation 'and why?” (R. 288, 292) (all emphasis added).
The AG descfibed the question as “whether charging for the same School Resource
Officers by both the school dlstrlct and the county would constitute double taxation.” (R.
292.). After concludlng that the descrlbed taxatlon was a violation of Act 388, the Attorney
~ General concluded that unlawful double taxation was a p0551b111ty:
[W]e are of the opinion that taxing for the same School Resource Officers
approaches double taxation such that a court could make that determination.
We recognize that generally two different entities can tax for the same thing
without constituting double taxation. However, the simple principle is this:
where two entities collect the full amount to cover the cost of School
Resource Ofﬁcers the taxpayers would be paying twice for the same thing. °

That is the very pr1nc1p1e double taxation violates. The same principle
would apply to any amount both entities are collecting duplicate taxes for.

(R. 294) (all emphasis added). In short, the AG concluded that the conduct alleged in the
second amended complaint was taxation inviolation_ of Act 388 and, it was improper
double taxation for twoenti'ties to collect the same 'tax against the same property for the
same thing. |

- The Plaintiffs’ ~__secon.dh cause of action is. based upon claims that the defendants

violated Act 388 by their separate acts of imposing and collecting the same’prohibited tax



against the same exefnpt property.. Alleging that different defendants committed the same
wrohg does not chaﬁge the .fé;:t that the seqoﬁd cause of action is based ubon alleged (albeit
multiple) violations of Act 388. -As shown earlier, any violation of Act 388 is withinbthe
exclusive jurisdiction of the ALC and, theréfore, the circuit couft properly dismissed the
second caﬁse of action. | |

3. | Assuming the second caﬁsé of action ié not based on alleged violations of

Act 388, it manifestly is a “double taxation” claim and, as such, is within -
the exclusive subject matter jurisdiction of the ALC.

Even if the Pl;aintirffs’ second cause of action does not turn on alleged‘ violations of
Act 388, it nevertheless remains a “double taxation” claim r’esiding in the exclusive
jurisdiction of fhe ALC. The second caiuse of action allegés a violation of the South
Carolina Consﬁtution as "described ‘in‘ ithe incorporated AG Opinion. The only
constitutional problem identified by the AG was the prohibition against double taxation.
Thus, by its own terms, the gecond cause of action is based upon an allegation of “double
taxation,” which is a‘“case ini)bll}ing the iile:gal or wrongfﬁl collection of taxes.” Tﬁerefore, ‘
any double taxation claim résides in the exclusive jurisdict_ion of the ALC, and th¢ circuit
court properly dismiésed. t’he/ seqond éausebf action.

D. p Thve_ Plaintiffs’ aftempt 'tb avoid the exclusive jurisdiction of the ALC
by casting the.ir first and second causes of action as “spending” claims
fails as a matter of fact and law..

'4 The Plaintiffs concede that ifthe first and second causes of action “challeng[e] the
wrongful assessment or collection of taxes,” then the ALC haé exclu_sive jurisdiction. (Init. .

App. Br. 8-9). To avoid this, the Plaintiffs’ second amended complaiht casts the first and

second causes of action as illegal spending claims. This “casting” is the result of a tortured



'
\

procedural history in which the Plaintiffs claimed yvrongful taxation and collection but later -
recast those claims as “ille"gal spending” to avoid thek exclusive jurisdiction of the ALC.

On May 2, 2016, ‘the Plaintiffs ﬁledvtheir original complaint, which sought a
declaratory Judgment that “taxes hav‘e been imposed and/or will be imposed illegally |
to finance [SROs]” and an 1nJunct10n requiring a “refund to taxpayers [of] taxes 1llegally )
_collected.” (R 248 249 92). In the first cause of action the Plaintiffs alleged that “the
methods of ﬁnancmg SROs v1olate Act 388” and damaged them by requiring them to pay
“unlawful taxes.” (R. 279-280, 41 96-97). Similarly, in the second cause of action, the
Plaintif_fs alleged that “the methods of "financing.’SROs . . . ‘constitute illegal double
taxation” and damaged thern; by requiring them to pay “unlawful taxes.” (R. 280, 99 99-

100). The Plaintiffs sought a declaration that the defendants had Violated Act 388 and the
prohibition against double taxation, as .well as an injunction and mandamus requiring a
return of the 1llegally collected taxes. (R 284-286). Notably The orlglnal complaint did
not cast the first and second cause of action as “illegal spending claims.

On May 6‘, 2016, the Plaintiffs filed and ‘served their Amended Complaint before
serving their ’original" complaint. '(R; 145-244). The only signiﬁcant diifference between the
original and amended coniplaints is that the Plaintiffs dropped their claim for a refund of
illegally collected tax'es. (See, e.g., R .182-184). The ﬁrst and second ‘causes of action
remained the same. - The ﬁrst cause of action continued to rest upon the alleged violation
of Act 388, the se’c_ondvcause of action cOntinued to rest upon the allegation of double
taxation; and both causes of action continued to alle'ge the damage of having to pay

“unlawful taxes.” (R. 178-179, 9 97-102; compare with Orig. Cmplnt. at R. 279-280, 1

- 10



95-10.0). Notably: As with the original.’ complaint' the amended complaint did not cast the
ﬁrst and second cause of action as 111egal spendmg claims. |
The Town and County Defendants moved to dismiss the ﬁrst and second cause of
action, because those claims reside in the exclusive jurisdiction of the ALC pursuant to the
exclusive remedy proviston in the RPA (See R. 595-59‘9;.and R. 571, 575-578). The
parties resolved the motions with the fotlowing consent order: (a) Plaintiffs withdrew their
| amended complaint; (b) the Plaintiffs agreed to not assert “any claim or cause of action‘
~ based on the refund, assessment and/or collection of South Carolina taxes” in their to-be-
filed second amended complaint' and (c) the Town_and County Defe‘ndants withdrew their
motlons to dismiss with unfettered leave to reﬁle later. (R 28,971, 3-4). |
In December 2016 the Plamtrffs ftled and served their second amended complaint,
recasting their first ‘and second causes of action as “ilte‘gal spending” claims rather than
“illegal taxation/collection” claims. This"‘recast” is an attempt to comply with the consent
 order and avoid the enclusive jurisdiction of the ALC. As demonstrated throughout this
Argument I, supra and infra, the first and second causes of action in the second amended
complaint present a “case involving the illegal or wrongful collection of taxes” and
therefore reside in the exclusive jurisdiction of the ALC.

1. The factual allegations in the second amended complaint demonstrate that
~ the first and second causes of action are based on illegal tax collection.

The Plaintiffs couch theﬁrst :caus‘e of action in terms of “expending funds” and the .
“expenditure of public funds.” (R. kl 36‘, q 1-(‘)0).. .,‘In like manner, they: couch the second
cause of action in terms of “111ega1 double expendltures and “illegal double spending.” (R. |
137,49 103). They emphatlcally proclarm that “[t ]h1s action is not brought to challenge the

collectron of or to request a refund of any tax ” (R 104 ﬂ 2). The Plaintiffs’ factual

:\1'1



'allegations, however, .(demons'trate -.:the ,fallacy of fthe 'Plaintiffs’ attempted distinction
- between “illegal vspending”' and “illegal lCOllection” in this case. |
. Part'III(A) of the second amended complaint is entitled “SRO Funding — Act 388
‘and Double Taxation Violations.” (R. 113). Part IV of the second amended complaint is
entitled “Factual Allegation's,” andthe_'key subparts are entitled “Violations of Act 388”
and “Double Taxation by [defendants].” (R. 117, 130). Within these parts of the complaint,
the Plaintiffs often use terms like spending and expenditures but they ultimately cannot
. avoid the fact that their illegal spending claims are based solely on the taxes havmg been
collected 1llegally ‘
-In paragraph 50 of Part,III(A), the Plaintiffs allege that the defendants cannot
“spend funds-obtained by taxmg owner -occupied homes to fund SROs, because domg SO
~would violate [Act 388] (R 114) (emphasis added) In paragraph 76 of Part IV(A) the
 Plaintiffs allege that “[a]t aﬁ_trn;_e_s pem_nent all monies paid and obhgated to be paid . ..
for SROs have been paid or will be paid with property taxes raised . . . in violation of Act
388.” (R. 128) (all emphasis added) (See also R. 123 ﬂ 63 and R. 129 at § 80). In paragraph
89 of Part IV(B) the Pla1nt1ffs explam the1r “double spendmg” claim:
_ Th1s ﬁnancmg scheme of having [County] and [Town] spend its tax
- revenues to fund the exenses (sic) of SROs and in turn to be reimbursed by
a School District that spends its tax revenues to fund the same expenses for

the same SROs in the same schools is unnecessary, illegal double taxation
in violation of the South Carolma Constztutzon and in vzolatlon of Act 388.

(R. 132) (all emphasis added) In short the only thing that makes the spendlng illegal is
the alleged illegal collectlon of those taxes in violation of Act 388 and/or the constitutional
proh1b1t1on against double taxation. In other words, the Pla1nt1ffs claim that the taxes were

pent 1llegally because, but only because, they were collected 1llegally

12



- Tne linchpin allegation in the ﬁrst and second causes of action is'tnat the taxes were
eolleeted'illegally. Absent.th‘is' illegal’collection, the Plaintiffs cannot and do not state any
claim, Vbeca’u‘_lse there is no indenendent llegal duty to net spend tax mone); or public funds
on SROs. Therefore, as a matter of la\tv, the.ﬁrs’t and second cause_s .df aetion atlege a “‘case

kR]

involving the illegal or wrongful collection of taxes.” Accordingly, the circuit properly
, dismissed these claims as residing in the exclusive Jurlsdiction of the ALC,

2. Absent the claim of illegal tax collection, the Piaintiffs cannot and do not
state a cause of action under axiomatic principles of law.

" The axiomatic reeluirenient ‘vfor any vaiid cause of actien is the paradigm of an
existing duty; a breach of that duty, andA damages caused by tnat Breaeh of thatt duty. The
' Plaintiffs overlook this-»‘fundamental principle of law in their rush to avoid the exclusive
' Jurlsdlctlon of the ALC |
The only legal dutles allegedly breached by the Town Defendants are the tax-
collection prohlbltlons 1mposed by Act 388 and the constltutlonal proh1b1t10n agamst_ )
double'taxation. Absent the illegal ;tax collectlon, there is no allegation 1n the second
amended complaint that the “spending,”_ weuld nevertheless be illegal based on some other,
independent legal duty. Thus, absent the alleged illegal tax collection, the first and second
causes of action would fail to state‘ a claim, because there vs{ould not be any allegation ofa
legal lduty_ 'breached by the Town'].)efe‘n‘dants." The Plaintiffs’ claims, therefore, 'necessarilif
present a case “involving the illegal or nvrongful collectinn of taxes.” As a matter of law,

such claims reside in the exclusive jurisdiction of the ALC.
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K ‘ The Pla1nt1ffs have not sat1sﬁed the1r appellate burden of demonstratmg
revers1ble error bv the c1rcu1t :

The Pla1nt1ffs bear the burden of demonstratlng revers1ble error by the circuit court.

McCall V. IKON 670 S E 2d 695 700 701 (S C. App 2008) They have fa1led to do 50. .

The Pla1nt1ffs open thelr appellate argument w1th the generally correct observat1on '

that c1rcu1t courts have general or1g1nal Jur1sd1ct1on over claims of ¢ 1llegal expendltures

-by govemmental entrtles unless the General Assembly grants exclus1ve Jurlsdlctlon to

‘ 1nfer10r courts” by statute. (In1t App Br. at 8) The Pla1nt1ffs next correctly descrlbe the -

,c1rcu1t court s rulmg that the ﬁrst and second causes of action ° 1nvolve[ed] the 1llegal or

wrongful collectlon of taxes and therefore came w1th1n the exclus1ve Jur1sd1ct1on of the

ALC under the excluswe remedy prov1s1ons of the RPA (Id at 8-9). The Pla1nt1ffsv

\

“concede that if thelr case is about the wrongful assessment or collectlon of taxes,” the

circuit court s Jur1sd1ct1on rulmg is correct (Id) For the remamder of the1r appellate _

argument the Plalntlffs summarlly (albelt repeatedly) argue that their cla1ms are based on

the Defendants 1llegally spendmg tax dollars not illegally collectmg them. (Inrt App Br a

10-12 passzm) The Pla1nt1ffs however do not allege'in their complamt and do not explam

on appeal how the spendrng was 1llegal ” except that the taxes were collected in v1olat10n

£

of Act 388 and/or the constrtutronal proh1b1t1on agalnst “double taxatlon ” The Plalntlffs
spendmg clarms therefore 1nvolv[e] the 1llegal or wrongful collectlon of taxes” and

. reside in 7 the excluswe Jurlsd1ct10n of the ALC 1

/s

n Nothmg in Act 388 purports to control or 11m1t the expendlture or spendlng of tax dollars. This is not

surprising, because the General Assembly's plainly stated intent and purpose in-Act 388 is‘to prohibit and
prevent the collection of those tax dollars — one cannot spend dollars that one does not have and cannot
collect. In any event, and assummg Act 388 somehow includes a limitation on spending taxes assessed and
collected in violation of Act-388, that “spending” claim a priori “1nvolv[es] the illegal or wrongful collection
of taxes” and, therefore any such “spendmg” cla1ms are w1th1n the exclus1ve jurisdiction of the ALC

14
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E. Summary ;nd Conclusion |

“[A]ny.case ipvo?ving the illegai or wrongful ,co(lection of talxes” is within the
exclusive jurisdiction of ALC. The claims alleged in tfle first and secé)nd cause of action
" manifestly and neéessérily :“‘invvolve” the illegal or w.rong'ful_ "collection_ of taxes and
therefére trigger the exclusivé jurisdiction of the ALC. The Plaintiffs caﬁﬁot avoid this
with so-called “spending c_laims” that_do not and cannot exist‘absent the underlying claim
| .of illegal or wrongful tax cdllec_tion. Fof this reason, and for all of the reasons ‘setv forth in‘
this Argument [, it is fespeCt'fully éubmitfed that this Coﬁrt shouid affirm the circuit court’s

dismissal of the first and second causes of action.!?

L. This Court should affirm the circuit court’s dismissal of Messinger’s
fourth and fifth causes of action.

A. Standard of Review .

The Appellanfs ;:orre(;tly Summarii¢ 'ir'n.UCh of the law on reviewing orders that grant
a motion to dismiss for.failure to state é cause of action.l.mder Rule 12(b)(65, SCRCP.' It is
import.ant to add, however, that legal conclusions are not accepted as true. Charleston Cty.
Sch. Dist. v. Laidlaw Transit, Ih’c., 599 S.E.2d 362, 564-365 (S.C:. App. 200‘1‘). »Qﬁestions

f ’ : .

of law are always for the court under a de novo standard of review. Moreover, there are no
“factual” qu,éstions at issue here. The circuit court did not resolve any factual' issues — the

court.accepted the allleged‘_facts as true but dismissed the claims based on questions of law.

12 The Plaintiffs fear that the circuit court will be deprived of jurisdiction over all cases challenging
governmental action, “if that challenge involves the expenditure of public funds.” (Init. App. Br. 7). This is
a false fear. The ALC has jurisdiction in this case, because the alleged illegal collection of taxes is the only
legal basis for the claims made in the first and second cause of action. This does not affect the circuit court’s
jurisdiction over cases that involve illegal spending claims, provided there is an independent legal duty and
breach of duty beyond any alleged illegal or wrongful collection of taxes. Here, however, the Plaintiffs have
not and cannot allege an “illegal spending” claim based on anything other than illegal tax collection. They
have tried but failed to do so in a total of three complaints, including the second amended complaint at issue
on appeal. Their claims therefore reside in the exclusive jurisdiction of the ALC.
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B. Background.Fa'cts & Summary of Argument
, D,avvid. Messinger is the only plaintiff for the fqui'th and fifth cauSes of action, and
he as.serts these claims against respondents McIntosh,- Chinnis,A Phinney,' Dorchester
County; Town of Snmme_rville, and Dorchester County Sheriff. (R 138-140, 9 108-113).
The circuit court dismissed the fourth and ﬁfth causes of action on multiple grounds. R..
19-22);‘ o |
| The_t"eurth cause .of actioniéhased solely on alleged violations of Messinge_r’s
rig}hts nnder the state eonstitution. It does not allege an){"violation of any federal right. (R.
138-139, 99 108-110). Because the fourth cause of action is state law only, the circuit court
dismissed it updn the following separate and independent'grounds: )
1.  The fourth cause.of action does not and cannot state a claim under 42 U.S.C. |
§ 1983, because it seeks monetary damages for‘ alleged violations of
Messinger’s rights under the state constitution, and such claims cannot be )

made under 42 U.S.C. § 1983.

2. Astoall defendants Messmger s clalms are barred by leglslatlve 1mmun1ty
) as retained in the South Carolina Tort Claims Act o

3. As to defendants Chinnis and MclIntosh, they are members of County and
’ Town Council, respectively, and they are immune from. liability for
Messinger’s claims under the South Carolina Tort Claims Act.
(R. 20-21).
~ The ﬁfth cause of action is based solely on alleged'violations of Messinger’s rights
- under the federal constitution and 42 U S.C. § 1983. (R. 139 140 ﬂ‘ﬂ 111-113). The cireuit
court dlsmlssed itasto all defendants because it “claimed i injuries to feputation arising out

of allegedly ‘false and defamatory stdt_ements,’ which is not cognizable in an action under

42US.C. § 1983
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On appeal, Messinger ignores the fourth cause of action and focuses on the fifth

~cause of action, i. Iet, his ;‘1983” clairﬁs fbr alleged violations of his federal; constitutional

rights, claims made only in the fifth cause of action. (Init. App. Br. at 13-29). As shown

below, the circuit c_oﬁrt’s dismissal oAf the fourth and fifth cause of action is the law of this

case and requires afﬁrmance, because Meséinger has failed to challenge the circuit co:urt’s

rulings. Mdrco_ver, as’sumibr‘l‘gv Messihgér has challenged the éircuit court’s. ruliﬁgs,_his :
'appellaté arguments aré not preserved for appeal. And in anj? event, thfe circuit ‘court:
correctly dismissed the fourth én,d fifth cause bf action.

C. This Court should affirm the circuit court’s dismissal of the fourth
cause of action as to all defendants.

The circuit .cour,t' correctl_yiruled that Messinger’s fourth cause of aqtion asserted
state law claims oﬁly, and puré state law claims are not_cognizable under § 1983. The
circuit court élso correctly ruled that all defendants were immune from liaibi}ity based ori
legislative immunity granted by’St_alte law. These rulings are the unchallenged law of thié

case and therefore require affirmance.

L The circuit court correctly ruled that § 1983 does not apply to state law
claims, and this ruling is the law of this case. :

The circuit cour't:ruled that fhe fourth cause of action stated only a sfaté law claim,
and étate law claims aré nof cognizabie uﬁder § 1983. (R. ‘20)". This ruling was correct.
“The. purpose of § 1983 is to 'deter_ state actors from using the badge of their authority to
deprive individuals of thevir fe_derally»guaranteed rights and to provide relief to_victims if
such deterrence faiis.” Wyatt v. _éole, SQ4 U..S. 158, 161 (1992) (emphasis addéd). Section
1983 “creates no 'su_bstarvltive‘ right.s;» it prdvides only a procedure for redress for the

deprivation of rights established elsewhere.” §ykes v. James, 13 F.3d 515, 519 (2d Cir.
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| 1993) To state a clalrn under § 1983 a plamtlff must allege two elements (l) a rrght. :
secured by the Const1tut10n or- laws of the Unrted States was v1olated and (2) the alleged' .
v1olat1on was- commrtted by a person actrng under color of state law. West v. Atkins, 487‘ a

U:S. 42 48 (1988) Longv Cly ofLosAngeles 442F 3d 1178 1185 (9™ C1r 2006) Here ”

the fourth cause of action does’ not allege any V1olat1on of any federal rrght and therefore -

PR
¢

it does not and cannot state a cla1m e‘nforceable-under § 19'83.13 :
Messinger argu’es that the citcuit court'erred in ﬁnding that he “did not state a cause

- of action fora § 1983‘ cauSe of -'action for Violation'"of his rights . . . in Violation of the First

i~

and F ourteenth Amendments of the Unrted States Constrtutlon and “h1s rrghts under the' -
due process clause of the Fourteenth Amendment[] of the Unlted States Constrtutlon ? (Init.
App Br. at l7 22 see also 1d at 17 22 and 22- 24) The c1rcu1t court never. made these .

ruhngs - the circuit court ruled on_ly that the state -law cla1r’ns made in _the fourth cause of

action could not be a §l 983 action. 'M‘e’s,singer"never challehges this ruling and, therefore, -

it is the law of this case.j Buckher;' 177 SE2d at 5‘44}4‘ '

342 U.S.C. § 1983 prov1des in full: “Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Terrltory or the District of Columbia, subjects, or causes to be subjected,
any citizen of the United Statés or other person within the Jurlsdlctlon thereof to the deprivation of any rights,
privileges, or inmunities secured by the Constitution and laws, shall be liable to the party injured in an-action
at law, suit in equity, or other proper proceeding for redress, except that in any action brought against a
judicial officer for an act or. omission taken in such officer's judicial capacity, injunctive relief shall not be
granted unless a declaratory decree was violated or declaratory relief was unavailable. For the purposes of

this section, any Act of Congress’ applrcable exclusrve]y to the D1str1ct of Columbra shall be considered to be '

a statute of the District of Columbia.” -

14 In the ldst sentence of his arguments on stating a cause of actlon under § 1983, Messmger argues that the B

“facts alleged in his complaint show “violations of the First and Fourteenth Amendments of the United States

. ‘Constitution, as well as of Article'], Section 2 of the South Carolina’ Constitution.” (In1t App. Br. 24)

(emphasis added). 'This is the only reference to any state law claim being made under§ 1983, and it fails to

‘support reversal of the circuit court for three reasons. First, it is a conclusory statement asserted in part of a -

sentence without discussion, -argument, or supporting citations and, therefore, it is an abandonment of the =~

issue ‘on appeal. Hotel & Motel Holdings, LLC v. BJC Enters., LLC, 780 S.E:2d 263, 275 (S.C..App. 2015)
(one-sentence argument is an abandonment of the issue on appeal). Second, it does not discuss or challenge
the circuit court’s actual ruling,- Third, as shown earlier, the circuit court was correct — a § 1983 action does
not lie for a pure state law c]a1m lrke the fourth cause of actlon See Arg I(B), supra )
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20 The. 01rcu1t court correctlv ruled that all defendants were immune from
' - Messinger’s state law claims under legislative 1mmun1tv and this rulmg is
e the law of this case. : : :

‘ ’. The circuit court dismissed'thefourthcause’ of action against' all defendants on the
ground that leg1slat1ve 1mmun1ty under state‘ law protected all defendants from any state
law clalm (R 21) On appeal Messmger argues that legislatlve 1rnmun1ty does not protect x
the defendants from ag§. 1983 action 'for Violation.hls federalvconstrtuuonal nghts (Imt
App Br 26 29) Agam the circuit court never made th1s ruling — the court ruled only that
leg1slative 1mmun1ty under state law protected the defendants from state law. claims wh1ch :
are the only claims made 1n ~the fourth‘cause‘ ‘of ‘acti‘on. \Mes‘srnger never challenges the
circuit court’s actual mling and therefore "‘right or wrong, A[Ait] 1s the law of this case and "v '

’ requlres afﬁrmance ? Buckner 177 S E 2d at 544

D ' The clrcult court correctly dlsmlssed the fourth cause of actlon agamst L

defendant Mclntosh based on the 1mmun1ty provided by the South _
Carolma Tort Claims Act, and Messmger s appellate argument is not

preserved for appeal '
: This’ duestion is moot if this Cou‘rt affirmsthe dismissal of the .fourthcauSe of action o
as to all defendants upon the grounds set forth in Argument I1(C), supra Buckner 177
S. E 2d at 544 (when the tr1al court rules upon more than one 1ndependent ground the lv
/appell_ate‘;court must afﬁr‘m the appealed ,order if any ‘of the_ separate 1_ndep‘endent groun_ds '
are. affi‘rrned —any presumedl eirr'o'r; 1n any "o’ther groundi hecomes rnoot). | |
As an‘independent'and alterhative fgroun'd, the circuit court dismis'sed-the fourth
'cause of action against defendants.Chinnisand‘ Melntosh ‘-hecause.they are inernbers of »
County and Town Councﬂ and therefore 1mrnune from l1ab111ty‘ for l\/lessmger s claims

under the South Carolina Tort Clalms Act (R 20) On appeal Messrnger argues there is

a question of fact on whether the defendants lost any 1mmun1ty by acting out51de the scope

e



of their ofﬁcial duties 6r'acted With actual malice .and with intent to harrn.. (Init. App. Br.
29) 30). 13 | ..
Messinger’ s appellate argument is not preserved for appeal He made this “outside
'scope” argument in opposition to the motion to dismiss. (R. 465). , The circuit court,"
however d1d not mention or rule upon his argument in dlsmlsslng the fourth cause of
actron (R 20). It was  therefore 1ncumbent upon Messinger to seek an exphclt ruling with
a 59(e) motion., A general ruling against a party is not sufficient to preserve that party’s
speciﬁc' ohj ection, 'and a59(e) motion must seek an explicit ruling on the specific objection'.
USAA .Prop. & Cas. Itrzs. Co. v. Clegg, 661 S.E.2d 791, 795 (S'.C. 2008), citing Floyd v.
F’l_oyd,‘615 S.E.2d 465,474 (S.C. App.' 2005). Messinger made a 59(e) rnotion, but he did
not raise his. “outside scope” argurnent. (R 4294430); He argued only that the Tort Claims
Act did not apply, because he was not suing in tort, and he was seeking ‘iny declaratory
and injunctive relief, which is not barred by the Tort Claims Act. (Id.). Mes'singer does not
nursue this argument on appeaL thereby abandoningrit. South Carolina Dep’t of IT ransp. v.
lM & T Enters. of Mt Pleasant LLC, 667 S.E.2d 7, 15 (S.C. App. 2008) (arguments made

to trial court but not on appeal are abandoned)

15 Section 15-78-20(b) provides in full: “The General Assembly in this chapter intends to grant the State, its
political subdivisions, and employees, while acting within the scope of official duty, immunity from liability
and suit for any tort except as waived by this chapter. The General Assembly additionally intends to providé
for liability on the part of the State, its political subdivisions, and employees, while acting within the scope
of official duty, only to the extent provided herein. All other immunities applicable to a governmental entity,
its employees, and agents are expressly preserved. The remedy provided by this chapter is the exclusive civil
remedy available for any tort committed by a governmental entity, its employees, or its agents except as
provided in Section 15-78-70(b).”

Section 15-78-70(b) provides in full: “Nothing in this chapter may be construed to give an employee of a
governmental entity immunity from suit and liability if it is proved that the employee’s conduct was not
within the scope of his official duties or that it constituted actual fraud, actual malice, intent to harm, or a
crime involving moral turpltude ' -
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E. This Court should affirm the circuit court’s dismissal of the fifth cause
of action as to all defendants. ‘

The circuif_,éourt dismissed the ﬁfth cause of action as to all defendants, because it
“claimed'injuries to reputation arisiﬁg éuf of allegedly ‘félse and defamatory statements,’
which is r 10_t cognizable in aniacti(.)An'under 42_ U.‘S.C. § 1983.” (R. 21). Messinger does not
‘ challeﬁge thi; ruling on ité merits. (Init. App. B.r., passim). Thérefore, it is the law of fhis '
case that no defendant can be held liablé for false or defamatory statementé.

F. This Court should affirm the circuit court’s dismissal of the fifth cause
of action against Town of Summerville.

The fifth cause of action is a “1983 action}” for alleged violations of Messinger’s
'federal ponstitutional rights. The dismivssal of this claim against Town should be affirmed
. for numefoué reasons.

. Firsfc, there is no factual )allegation that Town did anything that deprived Messinger
of any federal right; R-1 02-144} passim).v Thus, the fifth cause ;)f actién manifestly fails
to state any claim _against Town. Aécordingly, this Court sIAlould' affirm the dismissal of
the fifth cause of action ggainst Town on this additional sustaining ground.

Second, while there are factual allegations against McInfosh, there are no factual
allegations that McInstosh’s alleged a_ctioﬁs v;/ere un‘dertaken at the direction of or for the
~ benefit of Town or Town Cohﬁcil. (R. 102-144, pds;gim). Therefore, the fifth cause of
action manifestly fails to state any claim against TOWI.I.- Thus, this Court should affirm the
'dismissgl of the fifth cause of action against Town oh this additional suétaining ground.

Third, there are no féctual allegations that would make Town vicariously liable fbr
the actions of Mclnstosh. (R. 102-144, passim). For exainple, there are no allegations that

\ : .
MclIntosh had any authority to act on behalf of Town in undertaking the actions alleged by
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' '.Messmger (ld ) Moreover as a matter of law there is no respondeat superlor llab1hty

R under § 1983 for munlc1pa11t1es Monell v. Dept of Soc Servs of Czly of New York, 436_ :

: U S 658 691 (1978) accord eg Toddv szth 407 S E2d 644 646 (S C 1991) Thus -
. the ﬁfth cause of actlon manlfestly fa1ls to state any clalm aga1nst Town Accordmgly, th1s 3 '
' Court should afﬁ»rm t,h;:'. d,lsml.ssal.of the ﬁfth ucause”_of action agamst;Town’ on- this

additional éastAiﬁiﬁg groﬁhd" e o |

- Fourth it 1s ax1omat1c that munlcloal l1ab1hty ex1sts only if there is a mun1c1pal f )
“policy” or custom that caused the plalntlffs 1nJury Eg, Board of Cty Comm rs of
Bryan Cty OK. v. Brown 520 U. S 397 403 (1997) Here there is no allegatlon of any

\ Town pohcy or any Town custom that depr1ved Messmger of any. federal rlght nor is

- ) there- any allegat1on of any actlon by Town that d1d 50. (R. 102 144 passzm) Thus the . |

ﬁfth cause of act1on mamfestly falls to state any cla1m agamst Town Accordmgly, th1s

Court should afﬁrm the d1sm1ssal of the ﬁfth cause of actlon agamst Town on thls '
' addltlonal sustammg ground e

G. Thls Court should afﬁrm the circuit court’s dlsmlssal of the fifth causel

of. actlon agamst McIntosh ' : ‘

Messmger makes two factual allegatlons agamst McIntosh F1rst Vhe alleges that B

’McIntosh made “false and defamatory statements and accusat1ons about Messrnger on’. |

AFacebook (R 119 120 1} 59). Second he alleges that McIntosh “on multrple occasions . H

gratultously questroned [hlm] about whether [hrs] current boss would dlsapprove of ‘ |

[hrs] statements” on the SRO debate (R l2l ﬂ 61) Messmger percelved th1s gratultous; -

quest10n1ng as a threat to 1nterfere w1th hlS employment by contactmg h1s boss (R. 120-

121 Al 60) There is ‘no factual allegatlon however that McIntosh ever contacted. '

~Messmger s boss nor 1s there any factual allegatlon that Messrnger s boss was ever aware
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of McIntosh’s commentsA (R 1021144 passzml Mo‘reover there is no factual allegatlon -
that McIntosh’s act1ons 1nterfered w1th or: affected Messmger s employment in any
vmann'.er. ‘(Id.);:. y | | s
Based on the two : factual allegatrons againSt McIntosh,r Méssfﬁgér lalleges that
[a]ctlons” by McIntosh and Town depnved Messmger of h1s federal constltutronal rlghtsl
(R. 139 140 bl 112) As noted earher Messmger never alleges any act1ons by Town,
and h1s\alle'gat1ons of ‘-“actrons by McIntosh are 11m1ted to graturtously 'questi'oning
Messmger and postlng “defamatory Acomments on Facebook Messmger alleges that A
‘.McIntosh harmed hrm by threatemng hlS employment through thls gratu1tous _
4 questlonlng and by maklng “false defamatory statements” about h1m on Facebook (R 139-
140 1[ 112(B) and 1[ 112(C)) In short Messmger alleges that McIntosh’s | actlons
: jlnterfered with Messmger s part101pat10n in the publrc and leglslatlve debate on SROs. '
’ Messrnger s actlons ” however were protected speech in the same debate on SROs
McIntosh’s “actlons were an exer01se of his own right as a public ofﬁc1a1 and‘ .
'private citizen to personal expression 'on public .1'ssues.‘6 Our polr‘tlcal‘system is based on..‘ '
~ thls type of government speech 7 Indeed the speech and opinions of pubhc offlclals are
. the vehrcle through wh1ch constltuents and recrprents of governrnent services come to
fknow thelr pubhc offrcrals and the oprmons of those ofﬁmals | |

B Free pohtlcal speech in other words 1s not off 11m1ts to someone s1mply because '

he or she isa pubhc ofﬁc1a1 In Cztzzens Unzted V. Federal Electzon Commzsszon 558 U S.

ff\

.6 See e. g "Bond v. Floyd 385 U S. 116 136 37 (1964)(reject1ng the 1dea that the Frrst ‘Amendment’ only .
applies to the “citizen:critics” of government and, concludmg that “[t]He manifest function of the First-’
"Amendment in a representatxve govemment requlres that Ieg1slators be glven the widest latltude to express’
their views on issues of polxcy "). g
17 See, e.g., Republican Party of Minn: V. thte, 536 U S. 765 781 82 (2002)(“The role that elected officials
' play in our society makes it all the more imperative that they be allowed to freely express themselves on
matters of current publlc lmportance ”)(quotmg Wood V. Georgza 370 U.S. 375, 395 (1962))
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310, 340-41 (2010), the Supreme Court described the vital importance'of political speech
as “an essential _mechanism of democracy,” further noting that “political speech must
prevail against laWs that would suppress it, whether by design or inadvertence.” Consistent
w1th this, “[t]he Flrst Amendment protects speech and speaker and the 1deas that ﬂow
frorn each ” Id. at 341 (empha51s added). To the same effect is Keller V. State Bar of .
California, 496 U.S. 1 (1990): .
. i .. . . . ) o ‘ I . ’ X .
Government' officials are expected as a part of the democratic
process to represent and to espouse the views of a majority of their
~ constituents. With countless advocates outside of the government
~ seeking to influence its policy, it would be ironic if those charged
with making -governmental decisions were not free to speak for
-themiselves in the process. If every citizen were to have a right to
insist that no one paid by public funds express a view with which
he disagreed, debate over issues of great concern to the public
would be limited to those in the private sector, and the. process of
' govemment as we know it radically transformed
496 U.S. at 12-13.

Messinger’s claims.for money damages, and any incidental requests for declaratory
~and injunctive relief, are based on stateménts by a public official expressing his views on
the use of SROs. Therefore, Messinger’s attempts to base legal and/or equitable claims on
Mclntosh’s statements must fail as d matter of law, because he is effectively seeking to
control the expression of public officials co_ncerning SROs.!"® ’M‘cIntosh’s statements were

protected by the First Arnendment right that he holds in both his official %ﬂ personal

capacities.!” To conclude otherwise would impermissibly diminish the value of free speech

18 See, e.g., International Ass’n of Machinists & Aero. Workers v. Haley, 832 F. Supp. 2d 612, 629 (D.S.C.
2011), aff’d by unpublished opinion (4th Cir. 2012)(noting that politicians, elected officials and their
appointees “can be expected to take sides on virtually any issue that captures the public’s attention,” adding
that if courts were to entertain pronouncements concerning public matters as First Amendment challenges,
then virtually every interchange would be subject to a lawsuit).

1" See, e.g., Wood v. Georgia, 370 U.S. 375, 394-95 (1962)(addressmg a sherlft’ s right, both as a candidate
for publlc officeand as a prlvate cmzen to free expression on matters of current publlc importance).
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1

and deter public officials from statihg their opinions to their constituents and/or colleagues,
which 'is the type the unrestricted “government speech” described in Pleasant Grove City,
Utah v. Summum, 555 U.S. 460, 467-68 (2009):

A government entity has the fight to “speak for itself.” “[I]t is entitled to

say what it wishes,” and to select the views that it wants to express. Indeed,

it is not easy to imagine how ‘government could function if it lacked this -

freedom. “If every citizen were to have a right to insist that no one paid by

“public funds express a view with which he disagreed, debate over issues of

great concern to the public- would be limited to those in the private sector,

and the process of government as we know it ‘radically transformed ”

(citations omitted). ‘ :

In addition, * [t]he Free Speech Clause . does not regulate govemment speech.”
Pleasant Grove, 555 U.S. at 467. This principle apphes to 1nd1v1dual governmental officials .
as well.? »Accordingly, if McIntosh’s speech is regarded as the speech of the Town of
Summerville or its Town Council, it is outside the scope\of the First Amendment, because
it was speech by the government itself. Conversely, if Mclntosh’s speech is viewed as his
aione, it could not have occurred “under color of state law,” ‘and therefore cannot be the
subject of a Section 1983 claim.?! Consequently, Messinger’s fifth cause of action against

- MclIntosh was properly dismissed for the reasons set forth in the appealed order and for the -

reasons set forth"abo've.

2 See e. g Pleasant Grove City, supra (citizens cannot “insist that no one paid by publlc funds express a

view w1th which [they] disagree[]”).

2 West v. Atkins, 487 U.S. 42, 48 (1988) (essential element of any § 1983 claim is that the defendant as actlng
_under color of state law). ‘
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CONCLUSION

For all of the foregoing reasons, it is respectfully submitted that this Court should
affirm the appealed order.
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