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ARGUlVIENT
I THE SECOND AMENDED COMPLAINT CHALLENGES THE USE OF
PROPERTY TAXES RAISED FROM OWNER OCCUPIED RESIDENTIAL
' PROPERTY FOR SCHOOL OPERATING PlIRPOSES; IT IS NOT AN APPEAL OF

THE COLLECTION OF THOSE TAXES.

-The Respondents argue in their briefs that since Act 3881 exempts owner oocupied
res1dent1al property from being taxed for school operatmg purposes, any challenge
.to an action that uses those funds 1napproprlately is necessamly a tax appeal by the
challengers under the exclusive jurisdiction of the Administrative Law Court. This
argument ignofes the plain language of the statutes and of thel complaint and the
relief it _seeks.

" None of the Appellants challenge theii‘ tax bills. They do not question the County’s
taxation of their’ovirner-occnpied residences in the amount or in the manner that the".
County has taxed them. Their obj ection, exolicitly, is to the nse of those funds raised
through taxation for school operating purposes. R. p. 108, line 8- p. 109, line 16. ’l‘hat
'challenge does not fall within the'ambit of the juzdsdiction of the Revenue Procedures

Act. S.C. Code Ann. § 12-60-20; see also § 12-60-80, 90.

1 “Effective for property tax years beginning after 2006 and to the extent not already exempt
pursuant to Section 12-37-250, one hundred percent of the fair market value of owner-occupied
residential property eligible for and receiving the special assessment ratio allowed owner-occupied
residential property pursuant to Section 12-43-220(c) is exempt from all property taxes imposed for
school operating purposes but not including millage imposed for the repayment of general obhgatlon

"~ debt.” S.C. Code Ann. § 12-37-220(47)(a) (LexisNexis, Lexis Advance through all acts received

through the 2018 Regular Session).



Under the plain language bf the statufe, the Appellanfs have brought a .public
interest challenge to an inappropriate"a'nd ill.eg,anl‘ government actioﬁ, which they are
entitled to do, Mauldin vs. City Council of Greenvillé, 33 S.C. 1',.' 11 S.E. 434 (1890);
Slodn v. School Distriét of Greenville County, 342 .S_.C. 515, 523, 537 S.E.2d 299, 303
(Ct. App. 2000). The Appellants have not .ob'jécted to the anﬁount or calcuiation of |

“their taxes or to th.e County’s right to tax ahd collect the amounts they havve. on their.
real property. Consequently, the ReVénués Pro.cedﬁres Act does not cover this action

and the trial court’s dismissal of this action was an error and should be reversed.) '

II.  DISTRICT FOUR IS A NEC_ESSARY AND APPROPRIATE PARTY THAT SPENT
OWNER OCCUPIED RESIDENTIAL PROPERTY TAX REVENUE ON SCHOOL -

OPERATING PURPOSES.

In a separate but‘related arguvmen.t, -Dorchestef School District Four (“District 4”)
aiso claims that since it is not é taxingr authority, 1t is not a propef party to this
action and should bé dismissed. This,’a.gain, miséonstrues the nature of this
challenge Which ié to an improper use of taxes colleéted, not to the authoi'ity to tax
. or to the amount.of a tax calculation. The Appellants have not made District 4 a
party based on its taxing authority, but rather becaqse the distriét used money
raiséd through taxing owner occﬁpied residential property for séhool operating
purposes in its dis.tric’.c. Any challenge to that praqtice and subsequent declaratory _
and injunctive relief would necéssarily affect it and it is therefore a proper parfy to

this action. See, Rules 19 and 20, SCRCP.



| Distﬁct Four ais;o argues £hat- althougil the Appellants filed a Memorandum in
Opposition to its Motion to Dismiss, their appeal against it was somehow not
preserved. That isincorrect. On December 12,2017, Appellants filed a Memorandum
in Opposition to all pending motions to disr.niss,v includiné District Four’s motion. R.
p- 437 Its motion, la}rgely based on the same argumeﬁt that this was aA tax challenge,
was extensively met in the Appellants’ memorandum in opposition to that argument.
In addition; at the vhearing., Appellants’ coﬁnsel ‘reite.lv‘ated these arguments °
immediately after District Four’s counsel preéented its oral argument. Then, again,‘
Appellants argued against District Four’s dismissal on these speciﬁc grounds in its

Rule 5_9(e) motion,‘ Plaintiffs’ Motion to Reconsider, Alter or Alhend J udg:ment, and

For a Hearing, (R. p. 415- 4175, Whicﬁ the frial court denied. The issues related to |
District Four’s dismissal fro.m this case were presented to the. trial court, ruled on by
the trial court and fgl'ly'preserv.ed on appeal Hu‘bbard v. Rowe, 192 S.C. 12,19, 5
| S.E.2d 187, 189 (1939) (';In matters of appéal, so far as it ’appear‘s, all that this Court
has ever reqﬁired is that the questions presented for its decision must first have been
- fairly and properly raised iﬁ the lower Court and passed 'upon' by tilat Court."), cited

by Bailey v. Segars, 346 S.C. 359, 365, 550 S.E.2d 910, 913 (Ct. App. 2001).

I THE COMPLAINT STATES VALID CLAIMS AGAINST INDIVIDUAL
DEFENDANTS MCINTOSH; PHINNEY AND CHINNIS WHO WERE ALLEGED

' TO HAVE ACTED OUTSIDE THE SCOPE OF THEIR AUTHORITY.



The Fifth Causé of Actioh states a valid claim against the individual defendants
Chinnis, McIntosh and Phinney; as individuals, écting outside fheif legislative and
oﬁicial authority and those claim_s shoiﬂd be ﬁpheld and not dismissed.. In the
‘corlnplaint, Mr. Messingér alleges that Phinney, McInfosh and C.hvinnis | acted |
collaboratively and with malicious ihtent | fo cause Messingér to lose his |

| employn.lent‘ and become unemploy.able. as a police ofﬁéer, and threatened,
intimidated, retaliated against and punishea Messinger’to detér him from making
statements criticizing policy they supported’.. ‘Messinger alleged these defendants
contactéd or threatened to contact his employer to cause him t(; become unemployed
and unemployable, if he continued expressing views they opvi)osed.2 Messin.ger
ailegéd Dgfendants caused his érﬁployer ,toi re(juire him to stop serving as the.
lAdministfator of a website as a conditiqn of his continued employme.nt as an officer
with the Mt. Pleasant ‘p‘olice department.3 The _complai'nt alleges these deféndaﬁts
publicly made harsh, derogatory ahd defamatbry .statements about his competency
as a police officer and motives to the pbint that Messinger feared being uneinpioyed,
and unemployai)le if he confiriuéd expresSiﬂg his views.4

These allegations clearly state a cause of action under Section 1983 for retaliation

~and intimidation inténdeci to chill his exerc;ise of his Fii‘st and Fourﬁeenth

Amendment rights. Messinger’s gomplaint stated no cause of action for defamation

2>(R. p- 119, line 13 — p. 122, line, 23), (R. p. 138, lines 8- 28), (R. p. 139, line 15- p. 140, line 6).
3 (R. p. 121, line 8- p. 122, line 23). ' ‘
*(R. p. 119, line 13 - p. 122, line, 23), (R. p. 138, lines 8- 28), (R. p. 139, line 15- p. 140, line 6).



and the allegations under the Section 1983 cause of action are not based on
- defamation. (R. p. 139, line 14- p.‘140, line 15).

| McIntosh and.‘ Chinnis argue that they have defenses as a matter of law
‘because thé SRb issue was é matter of public concern. Under the First Amendment,
 though, these officials could speak, even harshly, agaihst Messiﬁger related té this
issue, but the threats and actions calculated to déprive him‘_bf his embldyment are
hot prétected actions uﬁder the First Amendment. The alleged actions of Chinni‘;s,
McIntosh and Phinnéy: iﬁ thréatem’ng Messinger’s einployment were not speech, but
were merely intimidation and haféssment intended to chill Messinge_r’s speech. |

Further, these actions were not protected by legislative immunity, because

they are not related to the :debate concerning the SRO funding.” The Richardson case
is distinguishablé in that they concerﬁed alleged. defamétory staterﬁents about the
Plaintiff Who was Director of the Recreation .Commission made (1) at a meeting’
attended only by the legislative delegation, the mémbers of the Recreation
Commission, and appellant; .(2) by a member of the legislative delegation; and (3)
concerning a matter related to the -législétive member’s duties and in which all _
presént had an official interest. Richardsoﬁ v. McGill, 273 S.C. 142, 147r48; 255
S.E.2d 341, 343-44 (1979). In this case, Messinger’s dﬁties as a police officer in Mt.
Pleasant (Charleston County) had nothing to dowith the debate over the funding of
the SROs in D'orchester County. His employmc%nt and chafacter had no rele.\;ahce to
the debate over fhe merits of the funding question, and the comments made, and

actions taken were made simply to silence him.



Finally, itis a diétinction_without a differeﬁce that neither the Coﬁnty nor the
Town employed Messinger so could not themselves fire him. By taking the
extraordin_aliy and unéon‘scionablé step of threaténihgr to interfere with his
| employment in another municipality,vand in attempfirig to do so, they eﬁgaged in the
kind of intimidation and coercion to squelch hlS protected First Amendment rights
that is déscribed in the retaliation cases citéd in Appellant’s Brief.

As ofﬁcialé Who.went outside of théir official dutiés and powers in taking thesé
actions as alleged in the coﬁplaint, Messinger is entitled to procéed against these
~individual ReSpondents for declaratory éﬁdlinjunctive relief and to seek‘ d'amages
against them. | | |

Messinger will not prbceed against the other remaining Respondents on the
" Fifth Cause of Action‘ under the Seco'ﬁd Amended Complaint. |

IV.  THE APPELLANTS ARE NOT PURSUING AN APPEAL OF THE DISMISSAL OF

' THE SECOND OR FOURTH CAUSES OF ACTION.

The Appellants have not pursued an appeal of the dismissal of the Second and

L S0
Fourth Causes of Action.5

® As argued herein, the Appellants seek reversal of the dismissal of the First Cause of Action against
. all Respondents and the Fifth Cause of Action against individual Respondents Chinnis, McIntosh
and Phinney. The Third Cause of Action was not the subject of a motion to dismiss and is not the
subject of this appeal.
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