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FORM 4

STATE OF SOUTH CAROLINA, . JUDGMENT IN A CIVIL CASE

COUNTY OF GREENVILLE F‘LED-CLERK OF COURT CASE NUMBER 2011CP2303347
IN THE COURT OF COMMON PLEAS.  SREENVILL¢ (g oo
PAUL 8. WICKENSIMER
B Gibbs Leaphart Jr J B Watts Company Inc J B Watts
| 2 APR 27 P\ s |
PLAINTIFF(S) DEFENDANT(S)
Attorney for: [ | Plaintiff [ | Defendant
Submitted by: Court [[] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

modify arbitration award; .
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[ Affirmed;  [JReversed; [ Remanded;  [] Other:

] JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

X DECISION  BY THE COURT. This action came to trial or hearing before the court. The issues have been tried ot heard and a
decision rendered. :

[0 ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP; [ Rute 41(a), SCRCP (Vol. Nonsuit);
[J Rule 43(k), SCRCP (Settled); [ other: :

(J ACTION STRICKEN (CHECK REASON): [ Rule 40(j) SCRCP; [ Bankruptcy;
([ Binding arbitration, subject to right to restore to confirm, vacate or [ Other:

O

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: (] See attached order; (formal order to follow) 4 Statement of Judgment by the Court:

This matter comes before the Court on Plaintiff’s Motion to Reconsider pursuant to SCRCP Rule 59(e). Plaintiff’s Motion to
Reconsider is denied. :

: ORDER INFORMATION
This order {X] ends [_] does not end the case. Additional Information for the Clerk:

CPFORM4M
SCCA SCRCP Form 4C (Revised 10/2011)



138 NIAZ i o bl @Zgﬁ’%%%
Ju Judgment Against
(List name(s) below) (List name(s) below) -

If app'licable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and. final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for

judgment details.

2162 4/26/2012

Circuit Court Judge

Judge Code Date

For Clerk of Court Office Use Only

4fz1 12

AL
This judgment was entered on , and a copy mailed first class or placed in the appropriate attorney’s box or, to attorneys-of record or

“to parties (when appearing pro se) as follows:

Thornwell F. Sowell ITI Sowell Gray Stepp & Laffitte, LLC
P.O. Box 11449 Columbia, SC 29211

David C Dick Jr Sowell Gray Stepp & Laffitte, L.L.C. P.O.
‘Box 11449 Columbia, SC 29211 '

* ATTORNEY(S) FOR THE PLAINTIFF(S)

Court Repbrter

CPFORM4M ‘
SCCA SCRCP Form 4C (Revised 10/2011)

Susan Téylor Wall Mcnair Law Firm P O Box1431

Charleston, SC 29402 :
Jennifer Dunlap Parker Poe Adams & Bernstein Lip 200
Meeting Street Suite 301 Charleston, SC 29401

ATTORNEY (§) FOR THE DEFENDANT(S)

Paul B. Wickensimer Greenville County Clerk Of
Court - Clerk of Court



Form 4™ "
STATE OF SOUTH CAROLINA : JUDGMENT IN A CIVIL CASE
COUNTY OF RICHLAND . 4 : - CASE NQ:_ 2010CP4007127 o
IN THE COURT OF COMMON PLEAS - D
B Gibbs Leaphart Jr - L Vs. . _ JB Watts Company Inc
Plaintiff I o | ‘ o Defendant
CHECK ONE: - R S C2 . f"l._.:_ ___@
. [0 JURY VERDICT. This actwn came before the court fora tna.l by jury. The issues have bcgﬂ‘fﬁ\ad an?iga ve@
rendered_ \ O -

_ om WP rﬁi
[] DECISION BY THE COURT. This action came to trial or heanng before the court, The 1ssucsdmﬁ:bccn'%cd @E%rd

* and a decision rendered. o I mg | %
0 AcTION DISMISSED (CHECK REASON): D Rule 12(b), SCRCP; ~ - [J Ruggu(a)o s
SCRCP (Vol. Nonsmt), [ Rule 43(k), SCRCP (Setﬂed), [ Other: m
. [0 ACTION STRICKEN (CHECEK REASON): . 7 [ORule 40(,) SCRCP 0 Bankruptcy:

(] Binding arbitration, subj ect to right to restore to conﬁrm, vacate or modlfy arb1trat10n award;
(] Other: .

il DISPOSITION or APPEAL TO THE CIZRCUIT COURT (4 CHECK APPLI CABLE BOX):
: [ Affirmed; [ Reversed; [ ] Remanded; [ ] Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADM]NISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: -IX See attached ordcr;., (] Statement of Judgment by the Courf:
Dated at Columbla, South Carolma, thxs ‘ day of , 2011,
PRESIDING JUDGE
This judgment was entered on the . day of » 2011, and a copy mailed ﬁrst class this 19
Apnl 2011, to attoneys of record or to parties (when appearing pro se) as follows: :
"Th 11 F Sowell TII
) Daz::ze Di d{owe _ Susan Taylor Wall
ATTORNEY(S) FOR THE PLAINTIFE(S) - " ATTORNEY(S) FOR THE DEFENDANT(S)

SCRCP APP-24/FORM 4
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STATE OF SOUTH CAROLINA
~ COUNTY OF RICHLAND. .
B. GIBBS LEAP,I—TART, R,
PLAINTIFF,
VS.

J.B. WATTS COMPANY ]NC AND -~ =
J.B. WATTS,

DEFENDANTS. -

IN THE COURT OF COMMON PLEAS
FIFTH JUDICIAL CIRCUIT .

C/A No.: 2010-CP-40-7127

o,
CONSENT ORDER TO TRENSFER &
VENUETO GREENVILLEGBUNES 4%,
. o2 B
.g’o'a: = %
%?,(;_’ Zn .
S

THIS MATTER . COMES BEFORE THE COURT upon Defendants. I.B. Wcﬂtts

Company, Inc.’s and JB. Watts’ (collectively referred to hereinafter as “Watts™) Motion to

Transfer Venue, which asserts that venue is improper in Richland County.

IT APPEARING TO THE COURT THAT venue is prdpe_r in Greenville County on the A

grounds that the individual Defendant resides in Greenville County, the corporate Defendant has

its principal place of business in Greenville County, and-the most substantial part of the alleged

acts or omissions took place in Greenville County;

AND IT FURTHER APPEARING THAT all parties, by and through their Aur;dersig‘ned .

counsel consent to transferrmg venue to Greenvﬂle County;

NOW, THEREFORE, IT IS HEREBY 'ORDERED that venue in this action is

TRAN SFERRED from R10h1and County to, Greenville County, and

IT IS FURTHER ORDERED that the Clerk of Court for Rlchland County is hereby :

dlrected to forward the file in thls case to the Clerk of Court for Greenvﬂle County, and

PPAB 1805065v1

SCANNED



IT IS SO ORDERED.

%/ﬁa A

HONORABLE ALISON R. LEE
CHIEF ADMINISTRATIVE JUDGE FOR

-RICHLAND COUNTY
April /9 2011
Columbia, South Carolina
WE CONSENT:

RS
ThornWell F. Sowell —~
David C. Dick, Jr. .

Sowell Gray Stepp & Laﬁtte LL.C
P.O.Box 11449 °

Columbia, SC.29211

Phone: (803) 231-7835

" ATTORNEYS FOR PLAINTIFF ~

WE CONSENT: -

.—/

~ Busan Taylor/¥all

Amanda CAVilliams
Parker Poe Adams & Bernstein L.L.P.
200 Meeting Street, Suite 301.
Charleston, SC 29401 ‘
Phone: (843) 727-2640

ATTORNEYS FOR DEFENDANTS

PPAB 1805065v1 . 2



STATE OF SOUTH CAROLINA 707 4PR |2 I %RIDGMENT IN A CIVIL CASE

COUNTY OF GREENVILLE FILED-CLERK OF COIGASE NO: 2011CP2303347
IN THE COURT OF COMMON PLEAS "RFEWUE €0 &

wgrgrt 1 c :

B Gibbs Les hart Jrvs, JB Watts Company Inc

CHECK ONE:

O

0

JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict
rendered.

DECISION BY THE COURT.  This action came to trial or hearing before the court. The issues have been tried or heard and
a decision rendered.

. SN I .
ACTION DISMISSED (CHECK R-EASOM: [J Rule T2(b); SCRCP; - [J Rule 41(a),
SCRCP (Vol. Nonsuit); [ Rule 43(k), SCRCP (Settled); © o [3Others W

ACTION STRICKEN (CHECK REASON): [J Rule 400) SCRCP [0 Bankruptey:

(] Binding arbitration, subject to right to restore to confirm, vacate or modlfy arbltranon award
] Other:

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[] Affirmed; (] Reversed; E_l Remanded;
[] Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
 ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING I}_I THIS APPEAL

ey

IT IS ORDERED AND ADJUDGED: . < See attached order; , E] Statement of Judgment by the Court:

Court Reporter:

Dated at Greenville, South Carolina, this .

yeoLt

PRESIDING J UDGE -

This judgment was entered on the 12th day of April, 2012, and a copy malled first class this 12th day of April, 2012
to attorneys of record or to parties (when appearing pro se) as follows:

Thornwell F, Sowell m SOWell Gray Stepp &. . Susan Taylo Wall Mcnalr Law Flrm PO Box 1431

Laffitte, LLC P.O. Box 11449 Columbia, SC 29211 : Charleston Sd 29402 :

David C Dick Jr Sowel! Gray Stepp & Laffitte, : Jennifer Dufilap:Parker.Poe Adams & Bernstein Llp-

L.L.C. P.O. Box | 1449 Columbla, SC29211 200 Meeting Street-Suite 301 Charleston, SC 29401
ATTORN EY(S) FOR THE PLA[NTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

Paul B. tWickensimer Greenville Co‘unty Clerk Of Court
- - Clerk of Court

CPFORM4M ‘ ' : ORI
SCCA SCRCP Form 4 Revised-06/2008



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
02 AR 1D M 9 02

COUNTY OF GREENVILLE } ’" HJRTEENTH JUDICIAL CIRCUIT -
: FILED-CLER c ~
B. GIBBS LEAPHART, JR., GREERVIL E"C0¢
PAIL B, WOCKEAGTR C/A No.: 2011-CP- 23 03347
Plaintiff, -

VS, ORDER

WATTS,

)
)
;
J.B. WATTS COMPANY, INC, ANDJB. )
)
| )
Defendants. )]

)

This mat'ter cornés before the Court on Defendants J.B. Watts Company, Inc. and J.B.
Watts’ Motion for Summary .fudgmeﬁt. A hearing on this motion was held on February 15,
2012, Présent at the hea;ing wefe counselifor Plaintiff, Davi’d Dick, Esq. and Thornwell Sowell,
Esq. Also present at the hca;ri'ng was Susan Taylor Wall, Esq., counsel fq'r Defendants. After
considering the law, the briefs filed by both parties, the arguments of coun;sel', and all matters
sﬁbmitted in suppbrt of and in .(;ppdsiti'ox»l to Defendants® Motion, this Court GRANTS
Defendants’ motion on all causes of action. |

FACTS PRESENTED

This case arises out of an insuran& coverage dispute concerning a policy covering the -
Plaintiff’s Father and~procured by the Defendants. The Plaintiff’s father, Ben Leaphart, hasa -
long-standing relationship with the Defendants, having purchased numerous insurance policies
through thém. For much of his life, the Plaintiff was covered under his father’s automobile
insurance policy. Plaintiff, at the tixﬁe of the following events, was a resident of Columbia,

South Carolina.



On May 5, 2004,.Plaihtiff was a passenger in a vehicle driven by Tara Louise Austin and

owned by her father. This vehicle was involved in an accident in Jasper County, South Carolina

and Plaintiff was injured as a result. The Plaintiff and Ms. Austin’s provider, State Farm, settled

the matter, On Oétdber 26, 2004, the Plaintiff signed a “Covenant Not to Execute” (“Covenant™)
as part of this settlement with State Farm. This document allowed Plaintiff to retain his rights to
proceed against Ms. Austin in the event that the Plaintiff could not recover by agreemeht or '
se-tthment against the underinsﬁred motorist carrier. (Def. Ex. 4, 11). After settling with State
Farm, the Plaintiff sought Underinsured Motorist (“UIM”) cdveragé through his father’s policy
~ with State Auto. Suit was file.d in Circuit Court in Jasper Cqunty, South Carolina to recover and
State Auto answered on September 28, 2007, reserving its rights to 'de‘ny ééve}age and ‘arguing
B that he was not a"“naméd insured,”. fhé “sp;)use"’ of a named insured, .nor a “fatrﬁly fpc;mber;;’ At
some poin; dhring ihis litigation, and for reésons_not I;reSentéd to tlie; Court, the case was
tr‘ansfefred to Richlaﬁd (i‘ounty;, ‘éouth Carolina. On October éO-, 2008, the Richl'and County
Circuit Céurt held that Plaintiff was nof entitled to UIM beneﬁts under his father’s policy with
State Auto because he did not meet any of the applicablé cavered categories', and therefore that
State Auto was not required to provide UIM benéfits to Plaiﬁtiff for the injurieé sustained in the
accident.?
' .On October 13, 2(_)1b, Plaintiff filed this actioh iﬁ Richlaﬁd Counfy égaiﬁst the
;'Defendants, wh6 had p}ocured the bolicy with State Auto for the. Pla@ntiff ] fath;er, alleging
breach of implied contfact, nééligené:é,_ breach of ﬁaﬁciéry duty, and violation of the South

Carolina Unfair Trade Practices Act (“SCUTPA™). Defendants answered on January 7, 2011

1 .

1 The Richland County Circuit Court also noted that, while the Plaintiff was a listed driver on the policy, this was
insufficient to provide coverage under the Policy. This Court only references this finding in the Richland County
Order to provide context of the underlying litigation.

2 For reference, the Richland County Action was B, Gibbs Leaphart, Jr. v. Tara Lee Louise Austin, C/A #: 2008-CP-
40-00010,




with a de.nial of all of the Plaintiff’s causes of action and raised the affirmative defense of statute
- of limitations on all causes of action. On April 19, 2011 and by consent order, this case was
transferred to Gre_gnville County for adjudication, Defendants filed this Motion for Summary
Judgment on October 10, 2011 claiming that summary judgment should be granted because the
statute of limitations has run and for other reasons. Because this Court finds that the statute of
limitations on all of Plaintiff’s causes of action has run, we do not reach Defendants’ other

arguments.

LEGAL STANDARD -

In ruling on a summary judgment motion, this Court must determine whether a genuine
issue of material fact exists. S.C.R. Civ. P. 56. A party seeking summary judgment i)ears the
' burden of identifying those portions of the pleadings, depositions, answers to interrogatories, any
admissions on filé,'together with the affidavits, if any, which show that there is no genuine issue
as to any material fact and that the moving party is ~entit1ed‘to judgment as a matter of law.

Bravis v. Dunbar, 316 S.C. 263, 449 S.E.2d 495 (Ct. App. 1994).

Although the burden is on the party seeking summary judgment, the non-moving party
must point to specific facts showing that there is a genuine issue for trial, rather than resting on
the assertions of its pleadings. Id. Thus, a court must grant summary judgment if the non-
movant fails to make a showing sufficient to establish there is a genuine issue of material fact for
trial. Dickert v. Metropolitan Life Ins. Co., 306 S.C. 311, 411 S.E.2d 672 (Ct. App- 1991) Rev.'d

in part-on other grounds 311 S.C. 218, 428 S.E.2d. 700 (1992). A conclusory statement as to the
ultimate issue in a case is not sufficient to dreate a genuine issue of fact for the purposes of

resisting summary judgment. German v. New York Life Ins. Co., 286 S.C. 34, 331 S.E.2d. 385

(Ct.App. 1985); Shupe v. Settle, 315 S.C. 510, 445 S.E.2d 651 (Ct.App. 1994). “In cases

%C%




applying the preponderance of the evidence burden of proof, the‘non-moi/ingupa:ty is only
required to submit a mere scintilla of evidence in order to withstand a motion for summary
judgment.” Hutchinson v. Liberty Life Ins. Co., 393 S.C. 19, 24, 709 S.E.2d 130, 133 (S.C. Ct.

App. 2011).

CONCLUSIONS OF LAW

The applicable duration of the statute of limitations for all Plaintiff’s claims is three
years. See S.C. Code §15-3-530(5) and S.C. Code §15-3-535 (as to breach of implied contract,
negligence and breach of fiduciary duty) ; S.C. Code § 39-5-150 (as to SCUTPA actions).
Plaintiff's cause of action for breach of implied conttact, negligence and breach of fiduciary duty
are subject to the “discovery riile’i, as explained infra. See Holy Loch Distributots, Inc. v. -

‘Hitcheock, 332 S.C. 247, 503 S.E.2d 787 (S.C. Ct. App. 1998); Witt v. American Trucking

Associations, 860 F. Supp. 295 (D. S.C. 1994); S.C. Code § 15-3-535. The statute of limitations
for Plaintiff’s SCUTPA cause of action begins to run “aftet discovery of the unlawful conduct
which is the subject of the suit.” S.C. Code § 39-5-150.  The question presented before this
Court is when the causes of action above begin to accrue agamst an Insurance Agent where the
coverage the Agent purported to convey is denied by the Insurance Company. Because there is
no genuine issue of material fact as to the dates mentioned above, the time when the statute of
limitations began tci run is a question of law for the court. For the following reasons, this Céurt
finds that the statute of limitations began to run when the insurahce company answered with a
denial of coverage in the Richland County action.
- L. Plaintiff’s Breach of Implied Contract, Negligence and Brea;h of Fiduciary Duty Claims
Under the discovery rule, the statute begins to run on the date “the injured patty either knows

or should have known by the exe_fcise of reasonable diligence that a cause of action arises from

5y
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the wrongful conduct [of another].” S.C. Code § 15-3-535; Kimmer v. Wright, 396 S.C. 53, 58,
719 S.E.Zd 265, 268 (S.C. Ct. App. 2011). “Reasonable diligence”, as explained by the supreme
court, means that an injured party “must act with some promptness where the facts and
circumstances of an injury would put a person of common kr;'owledge and ekperience on notice
that some rights of his have been invaded or that some claim against another party might exist.”
Epstein v. Brown, 363 S.C. 372, 376, 610 S.E.2d 816, 818 (S.C. 2005). The statute of
- limitations is triggered “not merely by knowledge of an injury, but by facts, diligently acquired,
sufficient to put an injured person on notic;e of the existencé of a cause of action against
another.” Id. (emphasis-added). The standard as to when the limitations period begins to run is
objective, rather than subjective. Kreutner v. David, 320 S.C. 283, 285, 465 S.E.2d 88, 90
(1995). |

Three important dates were presented to the Court by the parties: October 26, 2004, the date.
the Pléintiff signed the Covenant, September 28, 2007, the date that State Auto answered with a
denial in the Richland County action, and October 20, 2008, the date the Richlaﬁd County action
. found for State Auto and denied Plaintiff UIM caverage.

This Court finds that State Auto’s answer of September 28, 2007 in the Richland County
action was sufficient to put Plaintiff Leaphart on notice that “a cause of action arose from the

[alleged] wrongful conduct” of J.B, Watts Co., Inc. Kimmer, 396 S.C. at 58, 719 S.E.2d at 268.

In its answer, State Auto unequivocally reserved its right to deny coverage and stated its reasons
for doing so. At that point, through the exercise of reasonable diligence, the Plaintiff should
have been aware that the causes of action above may exist against the Defendants for failing to

obtain the UIM coverage which the Plaintiff and his father thought they had."

s
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ay

Plaintiff argues that his claims against the Defendants were not ripe prior to the final

adjudication of the coverage dispute in Richland County on October 20, 2008. As support for

this argument, Plaintiff cites Webb v. Greenwood County, 229 S.C. 267, 279, 92 S.E.2d 6-88,. 693

- (1956), a takings.case, where it was held that “[t]he Statute of Limitations begins to run from the

time of the first injury or damage.” As such, Plaintiff argues that until final adjudication of the
Richland Coﬁnty action, no injury had occurred for the Plaintiff to seek redress again the |
Defendants. |

This Court agrees that the Plaintiff must have an injury to .be discovéred for the statute to |
run, but“the Court finds that Plaintiff’s aﬂeged injury occurred even before the UIM suit was
filed. Viewing the facts alleged by the Plaintiff in-a-light most-favorable to the non-moving
party, Plaintiff’s injury occurred when he moved from his father’s home, he‘was no longer
covered under his father’s insurance policy, the Defendants knew the Plaintiff’s residence and

failed to apprise the Plaintiff and his father that he was no longer covered, and the Plaintiff was

injured in an accident. At this point, Plaintiff had no insurance to cover the full extent of his

damages resulting from the accident and he was injured by the Defendants’ alleged negligence.

This position is supported by Riddle-Duckworth; Inc. v..Sullivan, 253 S.C. 411, 171" -

S.E.2d 486.(S.C. 1969).  In Sullivan, the Respondent, Riddle-Duckworth, Inc., was a home and

auto appliance busiriess. Sullivan, 253 S.C. at 417, 171 S.E.2d at 488. The Appellant was an

"insurance agency who procured an insurance policy on behalf of the Respondent covering an

elevator in the Respondent’s place of business. Id.. This policy was renewed yearly through the
insurance agency. Id. When there was a change in conditions at the Respondent’s place of
business, they would notify the Appellant, and the appellant would report-the changes to the

insurance company. Sullivan, 253 S.C. at 418, 171 S.E.2d at 488. The Respondent also asked '

42




the Appellant upon each change if the elevator maintained coverage after the change in
conditions. Id. This continued from 1956 until 1962, when a change in the policy language led
_V the Respondent to doubt that he had coverage. Id. The Appellant stated that the Respondent was

still covered, and nothing further was done. Id. Subsequently, the elevator fell and injured a

passenger. Sullivan, 253 S.C. at 419, 171 S.E.2d at 488. The injured passenger sued the
Respondent for negligence in maintaining the elevator and was awarded damages in the amount
of $7,500.00. Id. The Respondent then filed suit against the Appellant for negligent
procurement of the insurance policy. Id. The jury found for the Respondent and awarded
damages as a result. Id.

_ On appeal, the Appellant argued, in addition to other points, that the trial court erred in
failing to hold that Respondent’s claim was barred by the six-year statute of limitations that was-:
applicable at the time. Sullivan, 253 S.C. at 424-25, 171 S.B.2d at'492. Specifically, Appellant
argued that the time at which the Respondent’s cause of action arose was 1956, when the policy
was first procured. Id. The supreme court rejected this argument on fhe basis that the
Respondent filed suit for negligent procurement of the specific 1962 policy and also because the
loss was sustained when the elevator fell. Sullivan, 253 S.C. at 425, 171 S.E.2d at 492-93. Since
the lawsuit against the Appellant was filed within the same year as the boﬁcy was procured, the
coﬁrt held the suit was timely. Id.

‘While not specifically on point with the facts of this case, this Court believes that
Sullivan provides guidance on the issue of when an injury is sustained by an insured where a
 policy that is negligently procured does not provide coverage. Sullivan also involved an action
for the negligent procurement of an msurgnce policy by an insurance agent. The supreme court

clearly held that the Respondent’s claim could not have been brought until the issuance of the

7
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policy, a representation of coverage that did not exist had been made, and a loss had been
sustained. Sullivan, 253 S.C. at 425, 171 S.E.2d at 493. In the present case, Plaintiff’s ar'gumeht
is that no loss was sustained as a result of the alleged negligent procurement of his UIM poiicy
until the Richland Cdunty action was resolved in favor of the provider of the UIM policy.
‘However, Plaintiff’s loss as a result of the negligent procuremerit occurred on the date he
sustained injury and damage that was not cm-/er‘ed by his policy, May 5, 2004.

The primary distinction between the present case and Sullivan is that the Court did not

" have an issue involving the discovery rule due to the remarkable rapidity of the claim. Here,
though the Plaintiff’s causes of action arose af the date of the accident, it was not discovered -
until September 28, 2007, when State Auto answered with a general denial of UIM coverage At
this point, Plaintiff should have known through the exercise of reasonable diligence that he hada
claim for recovery due to the alleged wrongful conduct of the Defendants. Epstein-v. Brown,
363 S.C. 372, 376, 610 S.E.2d 816, 818 (S.C. 2005). This is so even though the suit against the
insurance comI;any had not been resolved. While Plaintiff may not have known if the Circuit
Court would find in his favor and therefore know the extent of his injury, that is immaterial to a
cause. of action against the insurance agent. “[T]he fact that the injured party may.not |
corhprehend the full extent of the damage is immaterial.” Dean v. Ruscon Corp., 321 S.C. 360,
364, 468 S.E.2d 645, 648 (S.C. 1996).

This Court briefly addresses Defendants’ argument that the Plaintiff’s signing of the
Covenant as part of a settlement with Ms: Austin’s insurance éompany is the date the statute -
began to run on all of Plaintiff’s causes of action. Defendant argues that this document acts as an

_acknowledgement that the Plaintiff knew his UIM coverage would be contested, and therefore

proves that Plaintiff knew he had no coverage, and should have known of a cause of action

g
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against the Defendants’. This Court does not interpret the document as an acknowledgement that
the Plaintiff knew his coverage was likely to be contested. The Court notes that the Plaintiff
 reserved his rights to proceed against Ms. Austin in the event of a failure to settle or to agree on
UIM benefits. However, this Court finds this reservation of rights is insufficient to show that the
Plaintiff affirmatively knew of the contested coverage at that date. The‘ Court stands on its
determination that State Auto’s answer in the Richland County action was the applicable date-
when the Plaintiff “knew or should have known through the exercise of reasonable diligehce that
a cause of action arose from the wrongful conduct of another.” Epstein, 363 S.C. at 376, 610
S.E.2d at 818, Therefore, September 28‘,'2007 is the date when the statute of limitation began to
run on Plaintiff’s causes of action for breach of implied.éontract, negligence, and breach of |
fiduciary duty.

II. Plaintiff’'s SCUTPA Action

This Court also finds that the Plaintiffs SCUTPA action is barred by the statute of
limitations. A SCUTPA action must be brought within three years of the Plaintiff’s discovéry of
the unlawful conduct which was the subject of the suit. S.C. Code § 39‘-5--15().

Much like Plaintiff’s other causes of action, this Court finds that State Auto’s answer on
September 28, 2007 triggered the statute of limitations on Plaintiff's SCUTPA claim. At that
point, the alleged unlawful misrepresentations of coverage highlighted in the complaint clearly
became known to the Défendants, as--State Auto unequivocally denied coverage and stated the
reasons therefore. As a result, Plaintiff’s claim is also barred by a three-year statute of

limitations imposed on SCUTPA claims. S.C. Code § 39-5-150.

=
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Conclusion

For the fbregoing reasons, this Court finds as a matter of law that the statute of
limitations on all of Plaintiff's causes of action began to run on Septex;;ber 28, '2607. This _actién
was filed on October 13, 2010, outside of the applicable three-year ‘stafute of limitations for each-

| claim. There is 1o genuine issue of matérial fact as to the dates metioned above. Thereforé,-
Defendants’ motion for summary judgrnent is GRANTED aé to all causes of action.

IT IS SO ORDERED.

At

LETITIA H. VERDIN
Presiding Judge

Greenyille, South Carolina
April ||, 2012

S0
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

: )
COUNTY OF RICHLAND )  FIFTH JUDICIAL CIRCUIT

B. Gibbs Leaphatt, Jr., ) Civil Action No.: S e

Plaintiff, ) COE '8

) » o= R

vs. ) COMPLAINT 07} ©

' ‘ ) (Jury Trial Demanded)” -o

J.B. Watts Company, Inc. and J.B. Watts, ) _ : "’é’o g i‘;

) = )

Defendants. ) S &
)

Plaintiff B. Gibbs Leaphart, Jr. (“Gibbs Leaphart™), complaining of the defendants J.B.

Watts Insurance Company (“J.B. Watts & Company™) and J. B. Watts, alleges as follows:

PARTIES. JURISDICTION, AND VENUE

1. Plaintiff Gibbs Leaphart is a resident of Columbia, State of South Carolina.
2. On information and belief, Defendant J.B. Watts & Company is a South Carolina
corporation with its principal place of business in Greenville County.
3. On information and belief, Defepdant J.B. Watts is- a citizen and resident of
Greenville County, South Carolina, and it an agent and servant of J.B. Watts & Company.
4. Venue is proper pursuant to S.C. Code Ann. § 15-7-30 (Law Co-op. 1976).
| THE FACTS
5. On May ‘5, 2004, Gibbs Leaphart wés involved in a one car traffic accident
wherein he was a passenger in the vehicle. |
6. Thc':. operator of the vehicle was traveling -Northbound on I-95 in the éounty of
Jasper, State of South Carolina when she ran off the left side §f th; road, losing control @d

flipping the vehicle onto the crossover fence in the median of the highway.
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7. The operator of the vehicle was driving a 1994 Jeep vehicle owned vby her father,

bearing South Carolina License Plate Number 187-KJH.

8. Gibbs Leaphart, who was a passenger in the right front seat of the vehicle, was

thrown from the vehicle, suffering multiple injuries including but not limited to the amputation

of the 2, 3 and >4-digits on his right hand. Gibbs Leaphart was transported via helicopter to the

Memoriél Health University Medical Center in Savanﬁah, GA.

9.  Gibbs Leaphart made a monetary recovery from the vehicle operator’s liability
insurance carrier and then sought underinsured motorist (“UMI”) coverage from the State Auto
policy of Mr. Ben G. Leaphart, Plaintiff’s father:

| 10.4 Gibbs Leaphart was denied UMI coverage b‘va.t.:ate Auto because he was alleged
to be neither 2 “named insured,” the “spouse” of a named insﬁred, nor a “family mémber.”

11, On October 24, 2608, ina ciyﬁ acﬁbn over fchis issue, the Court égreed with State
Auto, and denied Gibbs Leaphart aﬁy UMI coveré,ge. -

12.  Gibbs Leaphart was listed as a driver / operator on the declarations page of the
State Auto policy; however, the Court concluded that this fact. did‘ not make h1m a “named
insured.” | . | ‘

13.  Further, the Court concluded that Gibbs Léaphart was not>a “family member”
because he did not reside in the householgl of Beﬁ G. Leaphart.

14. Tﬁe Court found that Gibbé Leaphart had not been a resident of his parent’s
household siﬁce 1997 ana was a mere transient visitor for 11. years preceding the accideﬁt.

15.  Accordingly the Court refused to grant any UMI coverage to Gibbs Leaphart.
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16.  For over 20 years Ben G. Leaphart has maintained State Auto insurance policies

on his automobiles, permanent home, vacation home, and office building obtained though J.B.

Watts & Company.

17. When Gibbs Leaphart turned 16 years on July 21, 1990, and obtained his driver’s

licgnse, Ben G. Leaphart contacted J.B. Watts & Company and had him added as a driver on the
State Auto insurance policy. .

18. Since the time that Gibbs Leaphart obtained a drivers license at age 16, J.B. Watts
has acted as agent for the providing of insurance coverage for the cars he drove and listed him a

driver on the policies. This coverage continued through high school, college and eventually law

school.

19.-  ].B. Watts is a long-time personal acquaintance of Ben G. Leaphart and as such
has been aware of the fact that Gibbs Leaphart has lived outside the home since startiﬁg college
iﬁ 1993. J.B. Watts at all relevant times referenced herein was an agent and servant of J B Watts
& Company and therefore J.B. Watts’ acts and omissions are binding upon and imputed to J.B.

Watts & Company.
20.  On more than one occasion Ben G. Leaphart referred Gibbs Leaphart to J.B.

Watts and J.B. Watts & Company for the purpose of answering his Questiions or when he needed -

information regarding the insurance coverage on the car he was driving.

21. At the time of the accident, Ben G. Leaphart maintained insurance coverage on 6

vehicles with State Auto, written through J.B. Watts & Company of Greenville South Carolina

by the agent J.B. Watts. Attached as Exhibit A is a copy of the policy for coverage for periods

from January 1, 2004 to July 1, 2004.
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22, The attached policy shows that one of the insured automobiles was garaged in
Columbia, South Carolina where Gibbs Leaphart was residing at the time of the accident.

23. JB. Watts and J.B. Watts & Company had knowledge of the fact that Gibbs

Leaphart was living in Columbia at the time of the accident.

24,. When J.B Watts was informed of State Auto’s denial of Gibbs Leaphart’s claim,

he assured Ben G. Leaphart that the denial was an error, and that Gibbs Leaphart was fully -

covered under the policy.
25 On information and belief, J.B. Watts and J.B. Watts & Company mistakenly and
negligently believed that Gibbs Leaphart was fully covered under the policy.

" FOR A FIRST CAUSE OF ACTION
(Breach of Contract)

26, Each allegation contained above is realleged and incorporated by reference.

27.  An implied in fact contract existed between Ben G. Leaphart and Defendants as

evidenced by the conduct of the parties during the course of dealings.

28. BenG. Leaphart agreed to pay the insurance premiums in return for Defendants’

sound advice regarding the insurance and for the automotive insurance.
29.  Plaintiff Gibbs Leaphart is a third-party beneﬁc1ary of ﬂ'llS contract.
30. Ben G. Leaphart conferred a benefit to Defendants through the premiums and
commissions paid for the insurance ' "
| 31 The fallure of Defendants to prowde accurate advice regardmg which insurance
was necessary to fully insure Gibbs Leaphart was a breach of the implied contract. |

32.  Asaresult of this breach of contract, Glbbs Leaphart has suffered damaoes for

~ which he is entitled to recover actual and consequen’ual damages. In addmcn, Plaintiff seeks -

attorneys’ fees, costs, and prejudgment interest.. -
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FOR A SECOND CAUSE OF ACTION
(Negligence)

33.  Each allegation contained above is realleged and incorporated by reference.

34.  AsBen G. Leaphart’s insurance agent and liaison between State -Aqto and Ben G.
Leaphart, Defendanfs owed Ben G. Leaphart and his son Gibbs Leaphart a duty of care in their
selection of apprqpriate insurance, in properly advising Ben G. Leaphart of his coverage, and in
their dealing with State Auto on behalf of Ben G. Leaphart.

35. By failing to provide proper advicé regarding insurance coverage and by not
providing the proper insurance coverage, Defendants breached their duty of care to Plaintiff.
The Defendants’ conduct was reckless.

36.  As a proximate result of Defendants’ negligent and reckless acts or omissions,
Plaintiff has been injured and otherwiseldamaged, and he is entitled to a judgment in the amount
of his actual and consequential damages, attorneys’ fees and costs, prejudgment interest, and
puniti\}e damages m a total amount to be established at or before trial.

FOR A THIRD CAUSE OF ACTION
(Breach of Fiduciary Duty)

37.  Each allegation contained a‘bqve is realleged and incorporated by reference.

38.  As an insurance agent for Ben G. Leaphart, the Defendants had a fiduciary
relationship with and a fiduciary du?y to Ben G. Leaphart and his son Gibbs Leaphart.

39.  Because Defendants made numerous negligent repreéeﬁtations, failed to inform
Ben G. Leaphart of relevant information regardipg insurance coverage, and failed to obtain the
proper insurance coverage, Defendants failed to properly protect Plaintiff’s interests and

breached the fiduciary duties owed to Ben G. Leaphart and Gibbs Leaphart. The Defendants’

conduct was reckless and willful.
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40.  As aresult of Defendants’ breach of its fiduciary dﬁﬁes, Plaintiff has been injured
and otherwise damaged, and he is entitled te a judgment in the amount of his actual and
consequenﬁal damages, together with prejudgment interest, punitive damages, attorney’s: fees,
and costs of this action, fdr a total amount to be established at or before trial.

FOR A FOURTH CAUSE OF ACTION
(Unfair Trade Practices Act)

41.  Each allegation contained above is realleged and incorporated by reference.
42.  The misrepresentations by Defendants constitute an unfair and/or deceptive act or
practice in trade or commerce, with a resulting harm to Plaintiff.

43,  These unfair and/or deceptive acts or practices are capable of repetition or

otherwise affect the public.

44,  These unfair and/or deceptive acts or practices were willful and a knowing

violation of S.C: Code § 39-5-20.

45. Asa result of Defendants’ unfair and/or deceptive acts or practices, mcludmg a
willful violation of the South Carolina Unfair Tradev Practices Act, Plaintiff has been damaged,
has suffered an ascertainable loss of money' or property,' and is entitled to a judgment against

Defendants, for actual damages, treble damages, phis pre-judgment interest, costs and attorneys’

fees.

WI-IEREFORE Plaintiff B. Gibbs Leaphart, Jr. seeks judgment against the Defendants

J.B. Watts Company, Inc. and JB. Watts for actual and consequential damages, punitive

damages, treble damages, pre-Judcrment interest, costs and attorneys’ fees and for such other and

further relief as is just and proper.

[Signature page follows]
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Columbia, South Carolina

October 13, 2010

SOWELL GRAY STEPP & LAFFITTE, L.L.C.

By: \\ ¢

Thomwe'ﬁ F. Sowell
bsowell(@sowell.com

David C. Dick, Jr.
ddick@sowell.com

1310 Gadsden Street

Post Office Box 11449
Columbia, South Carolina 29211

Attorneys for Plaintiff
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] _\ ' ) MOBDEC -
STATE AUT
LICY FORMS AND ENDORSEMENTS COMPLETES

2] et e g s da e, .
+ 'RENEWAL :DECLARATIIONS. =
: . * L% uderpERSONAL AUTO PROGRAM
Insurance Comgames
THIS DECLARATIONS PAGE WITH PO
CONTINUE IN FORCE FOR THE PERIOD

THE POLICY. THIS POLICY WILL..
INDICATED UPON VALID PAYMENT OF THE PREMIUM, WHEN DUE.

AGENCY PROD

[ POLIC}; NUMBER POLICY PERIOD - COVERAGE 1S PROVIDED IN THE
Frou 70 STATE AUTO PROP. & CAS. INS. CO.
ASC 3754417 . [01/07/04 I 07/07/04 | 518 EAST BROAD STREET

AGENT -

1387401

NANED INSURED AND ADDRESS
J B WATTS CO INC

BEN G & MARTHA M LEAPHART
800 MCDANIEL AVE PO BOX 10187
GREENVILLE SC 29605 GREENVILLE SC 29603

TELEPHONE 864/271-0009

CLASS SIZE ST AM RATE TIER

VEHICLES COVERED

# ST TER YR MAKE-DESCRIPTION SER NUMBER SYM

01 SC 073 67 PORD MUSTANG . 7Y03C275214 04 818120 N MEDALIST
50 1GKDT13W1N2524434 16 809220 C MEDALIST
818220 C MEDALIST

02 SC 073 92 GMC  JIMMY S1
03 SC 073 97 GMC  JIMMY 1GKDT13W2V2516178 13

COVERAGE IS PROVIDED WHERE A PREMIUM IS SHOWN FOR THE COVERARGE

LIMITS OF LIABILITY . PREMIUMS
. . AUTO 1 2

COVERAGE

A LIABILITY-BODILY INJURY &
PROPERTY DAMAGE ¢ 500,000 EACH ACCIDENT
1,000 EACH PERSON

B MEDICAL PAYMENTS -8

C UNINSURED MOTORISTS .
BODILY INJURY & :
PROPERTY DAMAGE $ 500,000 EACH ACCIDENT

C UNDERINSURED MOTORISTS
BODILY INJURY &
PROPERTY DAMAGE $& 500,000 EACH ACCIDENT

3

128.00 231.00 131.00
5,00 9.00 5.00

18.00 "23.00 18.00

63.00 78.00 63.00

D DAMAGE TO YOUR.AUTO- )
ACTUAL CASH VALUE LESS DEDUCTIBLE
OTHER THAN COLLISION § 250 DEDUCTIBLE 5.00 83,00 47.00
17.00 112.00 77.00

$ 500 DEDUCTIBLE

COLLISION
EXTENDED TRANSPORTATION EXPENSES COV. _ ,
‘ $30 PER DAY/$900 MAXIMUM 7.00 8.00 7.00
UNINSURED MOTORISTS FUND .50 .50 .50
. INCL INCL  INCL
243.50 544.50 348.50

PRIME OF LIFE PLAN
TOTAL BY AUTO
t+*% YOUR STATE AUTO COMPANIES AUTO POLICY HAS BEEN DISCOUNTED AS SHOWN BELOW:

DISCOUNT OF 10% APPLIES TO DRIVER ﬁ i:::

¥**PRIME OF LIFE DRIVER

t++DRIME OF LIFE DRIVER DISCOUNT OF 10% APPLIES TO DRIVER
PREMIUMS REFLECT AUTO/HOME DISCOUNT OF:

PASSIVE RESTRAINT DISCOUNT HAS BEEN APPLIED TO AUTO 3
MULTI-CAR DISCOUNT APPLIED TO AUTO 1,2,3

SIZE OF CAR DISCOUNT APPLIED TO AUTO 1,2,3

PREMIUMS REFLECT SAFE DRIVER DISCOUNT FOR AUTO 1,2,3
ANTI-LOCK BRAKE DISCOUNT OF 5% APPLIED TO AUTO 3

t+%#*CONTINUED ON MNEXT PAGE******%*DAGE

26.00 60.00 38.00

1
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MOBDEC ~ ASC 3764417 17 20031208 WFS LEAP APV R
RENEWAL DECLARATIONS '

STATE A\UT@o PERSONAL AUTO PROGRAM

Insurance Comgames- : .
THIS DECLARATIONS PAGE WITH POLICY FORMS AND ENDORSEMENTS COMPLETES -
THE POLICY. THIS POLICY WILL CONTINUE IN FORCE FOR THE PERIOD
INDICATED UPON VALID PAYMENT OF THE PREMIUM, WHEN DUE.

COVERAGE 15 PROVIDED IN THE AGENCY PROD

POLICY NUMBER ' POLICY PERIOD : ‘
Frow To 'gTATE AUTO PROP. & CAS. INS. CO.
ASC 3754417 01/07/04 07/07/04 518 EAST BROAD STREET - 1387 (01

FAGENT

BEN G & MARTHA M LEAPHAR J B WATTS CO INC
800 MCDANIEL AVE . : : PO BOX 10187
GREENVILLE SC 29605 GREENVILLE SC 29603

NAMED INSURED AND ADDRESS

TELEPHONE 864/271-0009

SyM CLASS SIZE ST AM RATE TIER

VEHICLES COVERED '
# 8T TER YR MAKE-DESCRIPTION SER NUMBER
04. 5C 073 01 CHRYS PT CRUISER 3C8FY4BB617551724 12 818220 C MEDALIST
1B7GL23Y9M8296021 05 gisl2o0 F MEDALIST
809220 ¢C MEDALIST

05.8C 073 91 DODGE DAKOTA
06 SC 073 01 JEEP CHEROKEE C_1J4FF58591L620710 15

COVERAGE IS PROVIDED WHERE A PREMIUM IS SHOWN FOR THE COVERAGE

COVERAGE LIMITS OF LIABILITY PREMIUMS
. AUTO 4 5 6
2 LIABILITY-BODILY INJURY & : 4 -

" "PROPERTY DAMAGE § 500,000 EACH ACCIDENT' 131.00 128.00. 220.00
' 5.00 5,00 6.00

B MEDICAL PAYMENTS $ 1,000 EACH PERSON

C UNINSURED MOTORISTS
BODILY INJURY & _
PROPERTY DAMAGE ¢ 500,000 EACH ACCIDENT

.16.00 18.00 16.00

C UNDERINSURED MOTORISTS : 4
BODILY INJURY & : .
PROPERTY DAMAGE ¢ 500,000 EACH ACCIDENT 55.00 63.00 55.00

- v') .
49.00 18.00 107.00

D DAMAGE TO YOUR AUTO- .
ACTUAL CASH VALUE LESS DEDUCTIBLE
OTHER THAN COLLISION ¢ 250 DEDUCTIBLE
| conrisTon ¢ 500 DEDUCTIBLE © 92.00 182.00
| EXTENDED TRANSPORTATION EXPENSES COV. = _ . '
, §30 PER DAY/$900 MAXIMUM 7.00 8.00
UNINSURED MOTORISTS FUND - .50 .50 .50
INCL INCL INCL
355.50 232.50 594.50

PRIME OF LIFE PLAN
. ~ ‘ TOTAL BY AUTO
¥+ YOUR STATE AUTO COMPANIES AUTO POLICY HAS BEEN  DISCOUNTED AS SHOWN. BELOW:
APPLIES TO DRIVER §#f 2%*%* '

#+%+PRIME OF LIFE DRIVER DISCOUNT OF 10%

+++PPTME OF LIFE DRIVER DISCOUNT OF 10% APPLIES TO DRIVER # 1%**

PREMIUMS REFLECT AUTO/HOME DISCOUNT OF: 38.00 25.00 66.00
P2SSIVE RESTRAINT DISCOUNT HAS BEEN APPLIED TO AUTO 4,6 ' :

MULTI-CAR DISCOUNT APPLIED TO AUTO 4,5,6

SIZE OF CAR DISCOUNT APPLIED TO AUTO.4,5,6

ANTI-THEFT DISCOUNT APPLIED TO AUTO 4,6

DREMIUNMS REFLECT SAFE DRIVER DISCOUNT FOR AUTO 4,5,6
ANTI-LOCK BRAKE DISCOUNT OF 5% APPLIED TO RUTO 4,6

+%%%*CONTINUED ON NEXT PAGE#**¥*%**PAGE 2
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MOBDEC ASC 3754417 17 20031208 WFS LEAP APV 'R

X3
RENEWAL DECLARATIONS
PERSONAL AUTO PROGRAM

oﬂ Insurance Comganies ‘ :
THIS DECLARATIONS PAGE WITH POLICY FORMS AND ENDORSEMENTS COMPLETES
THE POLICY. THIS POLICY WILL CONTINUE IN FORCE FOR THE PERIOD

INDICATED UPON VALID PAYMENT OF THE PREMIUM, WHEN DUE.

STATE AUT

AGENCY PROD

COVERAQGE 1§ PROVIDEOD IN THE

POLICY HUMGER POLICY PERIOD
o . Frod o STATE AUTO PROP. & CAS. INS. CO.
- ASC 3754417 01/07/04 - 07/07/04 518 EAST BROAD STREET 138701

NAMED INSURED AND ADORESS

AGENT

BEN G & MARTHA M LEAPHART J B WATTS CO INC
800 MCDANIEL AVE PO BOX 10187
GREENVILLE SC 29605 ' GREENVILLE SC 29603

TELEPHONE 864/271-0009

SYM CLASS SIZE ST AM-RATE TIER

VEHICLES COVERED
818120 F MEDALIST

# ST TER YR MAKE-DESCRIPTION SER NUMBER
07 SC.073 01 CHEVR EXPRESS G3 1GAHG39R711172936 14

COVERAGE IS PROVIDED WHERE A PREMIUM IS SHOWN FOR THE COVERAGE

COVERAGE LIMITS OF LIABILITY aozo 7 PREMIUMS
A LIABILITY-BODILY INJURY & ‘
PROPERTY DAMAGE §¢ 500,000 EACH ‘ACCIDENT  122.00
B MEDICAL PAYMENTS ¢ 1,000 EACH PERSON 4.00
C UNINSURED MOTORISTS .
BODILY INJURY & : :
PROPERTY DAMAGE ¢ 500,000 EACH ACCIDENT 13.00
C UNDERINSURED MOTORISTS .
BODILY INJURY &
PROPERTY DAMAGE ¢ 500,000 EACH ACCIDENT 44.00
D DAMAGE TO YOUR AUTO-
ACTUAL CASH VALUE LESS DEDUCTIBLE :
OTHER THAN COLLISION ¢ 250 DEDUCTIBLE 54,00
COLLISION ¢ 500 DEDUCTIBLE 95.00
EXTENDED TRANSPORTATION EXPENSES COV.
$30 PER DAY/$900 MAXIMUM 7.00
UNINSURED MOTORISTS FUND ' .50
PRIME OF LIFE PLAN INCL
TOTAL BY AUTO  339.50
TOTAL TERM PREMIUM $2,658.50

t**+ YOUR STATE AUTO COMPANIES AUTO POLICY HAS BEEN DISCOUNTED AS SHOWN BELOW:

+++PRIME OF LIFE DRIVER DISCOUNT OF 10% APPLIES TO DRIVER # 2*%**
+%%pRIME OF LIFE DRIVER DISCOUNT OF 10% APPLIES TO DRIVER # 1lt**
36.00

PREMIUMS REFLECT AUTO/HOME DISCOUNT OF:
PASSIVE RESTRAINT DISCOUNT HAS BEEN APPLIED TO AUTO 7
MULTI-CAR DISCOUNT APPLIED TO AUTO 7

SIZE OF CAR DISCOUNT APPLIED TO AUTO 7

ANTI-THEFT DISCOUNT APPLIED TO AUTO 7

PREMIUMS REFLECT SAFE DRIVER DISCOUNT FOR AUTO 7
ANTI-LOCK BRAKE DISCOUNT OF 5% APPLIED TO AUTO 7

DRIVER ID DRIVER NAME

01 BEN G LEAPEART

02 MARTH2 ¥ LEAPHART

03 MILLER ¥ LERPHART

04 BEN G LEAPHRRT JR
ENDORSEMENTS/FORMS
FORKM £ DATE &UTO FORM # DATE AUTO FORI{ % DATE RUTO FORM 7 D
AU&871 02/01 aLL PPQO01 04/86 RALL PPO005 12/89 RLL PPAU23 O
AUGES 01/97 2LL RU0178 03/99 ALL AU644 05/92 R:LL RU650 O

#+%*+CONTINUED ON NEXT PAGE***#***DPLGE 3 wearss
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MOBDEC

ey y " &
A ST A3 RENEWAL DECLARATIONS
&f ATE AUT@ . PERSONAL AUTO PROGRAM
o Insurance Comgames - : . o
' O TTONS PAGE. WITH POLICY FORMS AND ENDORSEMENTS COMPLETES
: TS ey "7H18 POLICY WILL CONTINUE IN FORCE FOR THE PERIOD

I WED UPON VALID PAYMENT OF THE PREMIUM, WHEN DUE.

POLICY NUMDER poOLICY PERICD - - . COVERAGEIIS PROVIDED IN THE AGENCY PROD
’ Frou To STATE AUTO PROP. & CAS. INS. CO.
ASC 3754417 |01/07/04 07/07/04 | 518 EAST BROAD STREET 138701
NAMED IHSURED AND ADDRESS I AGENT
BEN G & MARTHA M LEAPHART J B WATTS CO INC
800 MCDANIEL AVE : PO BOX 10187
GREENVILLE SC 29605 ' GREENVILLE SC 29603
TELEPHONE 864/271-0003
AUS51 06/92 ALL AU706  06/00 ALL PP1301 12/99 ALL PP0341 11/96 001
AU0465S 03799 -001 "AU0488S 06/98 001 AD0302 12/89 001 Ppp0319 08/86 001
PP034l 11796 002 AUO465S 03/99 002 AU0488S 06/98 002 AU0302 12/89. 002
PP0315 08/86 002 PP0341 11/96 003 AU0465S 03/99 003 AU04885 06/98 003
AD0302 12/89 003 PP0341 11/96 004 AU04E5S 03/99 004 AU0488S 06/98 004
| ap0302 12789 004 PR0341 11/96 005 RAU0465S 03/99 005 AU0488S 06/98 005
PP0341 11/95 006 -AU0465S 03/99 006 AUO4BES 06/98 006 AU0302 12/89 006
PP0305 08786 006 PP0319 08/86 005 PPO34L 11796 007 AU0465S 03/99 007
AU0488S 06/98 007 AU0302 12/89 007 PPO30S5 08/86 007 :
L0SS PAYEE FOR AUTO #006 - LOSS PAYEE FOR RUTO #007
BANK ONE LN# 023903109898 GMAC
100 E BROAD ST - INSURANCE SERVICE CENTER :
COLUMBUS, OH . 43271 PO BOX 2525 .
, HUDSON, OH - 44236
ADDITIONAL INSURED FOR AUTO #001 ADDITIONAL INSURED FOR AUTO #002
TIGERDAWG LLC BEN G LEAPHART PA
601 E MCBEE AVE STE 200 : - PO BOX 10191 -
GREENVILLE, SC : 29601 GREENVILLE, SC 29603
ADDITIONAL INSURED FOR AUTO $006
BANK ONE -
100 E BROAD ST :
COLUMBUS, OH 43271
GARAGE LOCATION FOR AUTO #006
3307 BLOSSOM STREET =~ B
COLUMBIA, SC 29205
_ . , 12/08/03
POLICY PERIOD 12:01 2N STANDARD TIME AUTHORIZED SIGNATURE DATE
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STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON PLEAS
) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND )
B. GIBBS LEAPHART, JR., )
) C/A No.: 2010-CP-40-7127
PLAINTIFF, )
)
VS. _ ) 3
' ) ANSWER OF DEFENDANTS
J.B. WATTS COMPANY, INC., AND ) .
J.B. WATTS, )
: )
DEFENDANTS. )
‘ )

Defendants J.B. Watts Company, Inc., and J.B. Watts (together referred to herein as
“Defendants™), by and through their undersigned counsel, and expressly subject to the Motion to
Transfer Venue and Motion to Dismiss filed contemporaneously herewith, submit this Answer
in response to the Complaint of Plaintiff and state as follows;

1. Defendants deny each and every allegation of the Complaint not hereinafter
specifically admitted.

PARTIES, JURISDICTION, AND VENUE

2. Defendants are without knowledge or informat_ion sufficient to form a l?elief as to
the alle:gations of Paragraph 1 of the Complaint and, therefore, deny the same.

3. Defendants admit the allegations of Paragraph 2 of the Complaint.

4, As to the allegations of Paragraph 3 of the Complaint, Defendants admit only that
J.B. Watts. is a ciﬁzen and resident of Greenville County, South Carolina. The remaining _
allegations of Paragraph 3 of the Complaint constitute conclusions of law to which Defendants

are neither required to admit nor deny; to the extent a response is required, Defendants deny the

same,
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5. Defendants deny the allegations of Paragraph 4 of the Complaint and have filed a

Motion to Transfer Venue coxitemporaneously herewith.

AS TO THE FACTUAL ALLEGATIONS

6; Deféndaﬁts are without knowledge or information sufficient to ad;Ilit or deny the
allegations of Paragraphs 5, 6, 7 and 8 of the Complaint and, therefore, deny the same and
-demand strict préof theréof. '

7.  As to the allegations of Paragraph 9 of the Complaint, Defendants admit, upon
information and beliéf, only that a claim for underinsured motorist benefits was made under 'the
State Auto. Policy issued to Ben G. Leaphart, Policy No. ASC375441.7, and are without
knowledge or.information sufficient to admit or deny the remaining auegationé of said Paragraph
and, therefore, deny the same and demand strict proof thereof. |

8. As to the allegations of Paragraph 10 of the Complaint, Defendants crave
refergnce to any denial letter issued by State Auto, which letter speaks for itself and ‘is the best
evidence of State Autofs reasons.for its denial of Plaintiff’s claim and deny any allegations of
said Paragraph not fully ponsistent therewith.

9. As to the allegations of Paragr’aphs" 11, 1.2,‘ 13, 14 and 15; Defendants crave
referenc¢ to the Order entered by Judge Milling on October 22; 2008, which speaks for itself and
is the best evidence of the findings of fact and conclusions of law contgined therein and deny any
allegations of said Parag;aphs incbnsistent therewith.

10.  Defendants deny the allegations of Paragraph 16 of the Complaint.

11. = Asto the allegations of Paragraph 17 of the Complaint, Defendants admit, upon
information and belief, that on or around the time Plaintiff turned 16 years of age he was added
as an additional driver to the State Auto insurance policy issued to his father and deny all

remaining allegations of said Paragraph.
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12, As to the allegations of Paragraph 18 of the Complaint, Defendants admit only
that J.B. Watts assisted in procuring insurance policies for Plaintiff’s father, Ben Leaphart, and
added Ben Leaphart’s children to the policies as requested by hlm, including the addition pf
Plaintiff as a driver on the State Auto policy issued to Ben Leaphart on or ar-ound the time
Plaintiff turned 16 years of age. Defendants are without knowledge or information sufficient to
admit or deny the allegations of Paragraph 18 of the Complaint concerning Plaintiff’s schooling,
‘and deny all remaining allegations of said Paragraph.

13, Defendants deny the allegations of Paragraph 19 of the Complaint.

14, Defendants deny the allegations of Paragraph 20 of the Complaint.

15.  Asto the allegations of Paragraphs 21 and 22 of the Complaint, Defendants crave - -
reference to Exhibit A referenced therein, which speaks for itself and is the best evidence of the
information contained therein and deny any allegations of said Paragraphs inconsistent therewith.

16. Defendants deny the allegations of Paragraphs 23, 24 and 25 of the Complaint.

AS TO THE FIRST CAUSE OF ACTION
(Breach of Contract)

17. Responding to the allegations of Paragfaph 26 of the Complaint, Defendants
repeat and reallege as if set forth verbatim herein the responses set forth above.
18. Defendants deny the allegations of Paragraphs 27, 28, 29, 30, 31 and 32 of the

Complaint.

AS TO THE SECOND CAUSE OF ACTION
(Negligence)

19.  Responding to the allegations of Paragraph 33 of the Complaint, Defendants

repeat and reallege as if set forth verbatim herein the responses set forth above.

20.  Defendants deny the allegations of Paragraphs 34, 35 and 36 of the Complaint.
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AS TO THE THIRD CAUSE OF ACTION
(Breach of Flduclary Duty)

21. Respondmg to the allegations of Paragraph 37 of the Complamt Defendants
repeat and reallege as if set forth verbatim herem the responses set forth above |
22. Defendants deny the allegations of Paragraphs 38 3% and 40 of the Complamt

AS TO THE FOURTH CAUSE OF ACTION
(Unfair Trade Practices Act)

| 23.  Responding to the allegations of Paragraph 41 of the Complaint, Defendants -
repeat and reallege as if set forth verbatim herein the responses set forth above.
. 24,  Defendants deny the allegations of Paragraphs 42, 43, 44 and 45 of the
Complaint. '
25_. ‘Defendants deny the allegations of the WHEREFORE Clause .andh Prayer for
Relief and specifically allege that Defendants have no liability to Plaintiff and deny all damages

claimed

. FOR A FIRST DEFENSE
(Failure to State a Claim)

26.  Further answering the Complaint, and as and for a further defense thereto,
Defendants allege that the Complaint fails to state a claim upon which relief can be granted, and
~ should be dismissed pursuant to Rule 12(b)(6) of the South Carolina Rules of Civil Procedure.

FOR A SECOND DEFENSE
(Comparative Negligence)

27.  Further answering the Complaint, and as and' for a further defense thereto,
Defendants would allege and show that even if Defendants were negligent in any respect, which
is denied, Plaintiff was comparatively negligent and/or otherwise at fault, which fault exceeded
any fault on the part of Defendants, which is denied, and. which fault proximately caused

Plaintiff’s alleged damages, if any, which are denied, so as to bar any recovery herein pursuant to

PPAB 1762161v1 _ 4

32



the doctrine of compé.raﬁve negligence. Alternatively, Plaintiff was comparatively negligent
and/or otherwise at fault in an amount equal to or less than any fault of Defendants, which is
denied, which fault proximately caused Plaintiff's alleged damages, .if any, which are denied, so
as to proportionally féduce any recovery herein pursuant to the doctrine oAf comparative

negligence.

FOR A THIRD DEFENSE
(Negligence of Third Parties)

28.  Further answering the Complaint, and as and for a further defense thereto,
Defendants allege that any injuries and damages allegedly suffered by Plaintiff, which are
denied, were due to or caused by third persons over whom Defendants had no control, whose

actions caused the alleged damages, if any, which are denied.

' FOR A FOURTH DEFENSE
" (Estoppel and Waiver)

29.  Further answering the Complaint, and as and for a further defense thereto,
Defendants allege that Plaintiff is estopped by his own conduct from asserting a claim for the
recovery sought herein and also alleges that Plaintiff waived any claims against Defendants by

and through its conduct so as to bar recovery herein.

FOR A FIFTH DEFENSE
(Statute of Limitations)

30.  Further answering the Complaint, and as and for a further defense thereto,
Defendants allege that some or all of Plaintiff’s claims are barred by the applicable statute of

limitations,

FOR A SIXTH DEFENSE
(Intervening/Superseding Acts)

31.  Further answering the Complaint, and as and for a further defense thereto, any
damages sustaincd by Plaintiff, which are denied, were soleI}./ caused by the acts or omissions of
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parties or persons other than Defendants, over whom Defendants had no control, which acts or
omissions constitute the intervening and/or superseding cause of Plaintiff’s alleged damages, if
any, which are denied, and bar Pléintiff’ s claims in the Complaint.

FOR A SEVENTH DEFENSE -
(Assumption of the Risk)

32.  Further answering the Complaint, and as and for a further defense thereto,
Defendants allege that the claims in the Coniplaint are barred by tﬁg doctrine of assumption of

the risk.

FOR AN EIGHTH DEFENSE
(No Proximate Cause)

33.  Further answering the Complaint, and as and for a further defense thereto,
Plaintiff has suffered no loss or damage proximately caused by or resulting from any actions or

inactions of Defendants.

FOR A NINTH DEFENSE
(Constitution)

34, Further answering the Complaint, and as and folr_ a further defense thereto, .
Plaintiff’s claim f;Qr 4re‘cove;y of punitive damages is barred By the South Carolina Constitution
and the Constitution of the United States because no reasonable and well-defined limits are
placed on such punitive damages award and because the_ award and payment of punitive damages
would constitute an imposition of punishment on Defendants without adequate notice of the
substantiVé rules goVefrﬁng the conduct giving rise to such punitive déﬁages.

FOR A TENTH DEFENSE
(No Basis for Punitive Damages)

37. Further answering the Complaint, and as and for a further defense thereto,
Defendants allege Plaintiff fails to state any basis upon which puniﬁve damages are recoverable

against Defendaﬁts and accdrdingly, Plaintiff’s prayér for such damages should be dismissed
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and/or stricken from the Complaint pursuant to Rules 12(b)(6) and/or 12(f) of the South Carolina

Rules of Civil Procedure.

FOR AN ELEVENTH DEFENSE
(Reservation of Rights)

38.  Further answering the Complaint, and as and for a further defense thereto,
Defendants hereby give notice that they reserve the right to assert, and do not waive, any
additional or further defenses as may be revealed by additional information acquired during

discovery or otherwise, and reserve the right to amend this Answer to assert any such defenses.

FOR A TWELFTH DEFENSE
(Improper Venue)

38.  Further answering the Complaint, and as and for a further defense thereto,

Defendants allege that venue is improper in Richland County.
WHEREFORE, having answered the Complaint herein, Defendants pray that the same be
dismissed as to them and the relief demanded by Plaintiff be denied; that costs and fees be

awarded to Defendants; and for such other relief as this Court deems just and proper.

Reysubmitted,
b st

Susan Taylor Wall Z
Email: susanwall@péfkerpoe.com
Amanda C. Williams

Email: amandawilliams@parkerpoe.com

Parker Poe Adams & Bernstein L.L.P.
200 Meeting Street, Suite 301
Charleston, SC 29401

Phone: 843-727-2640

Fax: 843-727-2680

ATTORNEYS FOR DEFENDANTS
January é , 2011
Charleston, South Carolina -
PPAB 1762161v1 - ' 7
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND )
B. GIBBS LEAPHART, JR,, ) B
- ) C/A No.: 2010-CP-40-7127
PLAINTIFF, ) -
: )
VS. ) :
) AMENDED ANSWER OF
J.B. WATTS COMPANY, INC., AND ) DEFENDANTS.
J.B. WATTS, )
)
DEFENDANTS. )
9
)

Defendants J.B. Watts Company, Inc., and J.B. Watts (together referred to herein as
“Defendants”), by and through their undersigned counsel, and expressly subject to their Motion
to Transfer Venue and Motion to Dismiss, submit this Amended Answer in response to the
Complaint of Plaintiff and state as follows:

1. Defendants deny each and every allegafion of the Complaint not hereinafter
specifically adrrﬁtted. ‘

PARTIES, JURISDICTION, AND VENUE

2. 'Defeﬁdants are without knowledge or infdrmation sufficient to form a belief as
to the allegations of Paragraph 1 bf the Compia’int and, fherefore, deny the same.

3. Defendants admit the allegations of Paragraph 2 Qf the Complaint.

4. As to the allegations of Paragraﬁﬁ 3 of the Complaint, Defendants admit only
that J.B. Watts is a citizen and resident of GTeenQille‘County, South Carolina. The remaining
allegations of Paragraph 3 of the Complaint constitute conclusions of law to which Defendants
are neither required to admit nor deny; to.the extent a respbnse is required, Defendants deny tﬁe

same.
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5. Defendants deny the allegations of Paragraph 4 of the Complaint and have filed
a Motion to Transfer Venue contemporaneously herewith.

AS TO THE FACTUAL ALLEGATIONS

6. Defendénts aré without knowledge or information sufficient to admit or deny the
allegations of Paragraphs 5, 6, 7 and 8 of the Complaint and, therefore, deny the same and
demand strict proof thereof.

7. As to the allegations of Paragraph 9 of the Complaint, Defendants admit, upon
information and belief, only that a claim for underinsured motorist benefits was made under the
State Auto Policy issued to Ben G. Leaphart, Policy No. ASC3754417, and are without
knowledge or information sufficient to admit or deny the remaining allegations of said Paragraph
and, therefore, deny the same and demand strict proof thereof.

8. As to the allegations of Paragraph 10 of the Complaint, Defendants crave
reference to any denial letter issued by State Auto, which letter speaké for itself and is the best
evidence of State Auto’s reasons for its denial of Plaintiff’s claim and deny any allegati.ons of
said Paragraph not fdlly consistent therewith.»

9, As to the allegations of Paragraphs 11, 12; 13, 14 and 15, Defendants crave
reference to the Order entered by Judge Milling oﬁ October 22, 2008, which speaks for itself and
is the best evidence of thé findings of fact and conclusions of law contained therein and deny any
allegations of said Paragraphs inconsistent therewith.

10.  Defendants deny the allegations of Paragraph 16 of the Complaint.

11.  As to the allegations of Paragraph 17 of the Complaint, Defendants admit, upon
information and belief, that on or around the time Plaintiff turned 16 years of age he was added
as an additional driver to the State Auto iﬁsurance policy issued to his father and deny all

remaining allegations of said Paragraph.
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12. As to the allegations of Paragraph 18 of the Complaint, Defendants admit only
that J.B. Watts assisted in proéuring insurance policies for Plaintiff’s father, Ben Leaphart, and
added Ben Leaphart’s children to the policies as requested by him, including the addition of
Plaintiff as a driver on thé State Auto policy issued to Ben Leaphart on or around the time
Plaintiff turned 16 years of age. Defendants are without knowledge or information sufficient to .
admit or. deny the allegations of Paragraph 18 of the Coniplaint concerning Plaintiff’s schooling,
and deny all remaining allegations of said Péragfaph.

13. Defendants‘deny the allegations of Pa:ragraph 19 of the Complaint. |

14.  Defendants deny the allegations of Paragraph 20 of the Complaint.

15.  Asto the allegations of Paragraphs 21 and 22 of the Complaint, Defendants cravé
reference to Exhibit A referenced therein, which speaks for itself and is the best evidence of the
information contained therein and deny any allegations of said Paragraphs inconsistent therewith.

16.  Defendants deny the allegations of Paragraphs 23, 24 and 25 of the Complaint.

AS TO THE FIRST CAUSE OF ACTION
(Breach of Contract)

17.  Responding to the alIegations of Paragraph 26 of the Complaint, Defendanfs
repeat and reallege as if set foﬁh Qerbatim hereinbthe‘respo'ns‘es set forth abqve. |

18.  Defendants deny the allegations of Paragrai)hs 27, 28, 29, 30, 31 and 32 of the
| Complaint. - |

' AS TO THE SECOND CAUSE OF ACTION
' (Negligence) ‘

19.  Responding to the allegations of Paragraph 33 of the Coxﬁplajnt, Defendants
repeat and reallege as if set forth verbatim herein the responses set forth above.

- 20, Defendants deny the allegations of Paragraphs-34, 35 and 36 of the Complaint.
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AS TO THE THIRD CAUSE OF ACTION
(Breach of Fiduciary Duty)

21. Responding to the allegations of Paragraph 37 of the Coniplaint, Defendants
repeat and reallege as if set forth veriaaﬁm herein the responses set forth above,
22.  Defendants deny the allegations of Paragraphs 38, 39 and 40 of the Complaint.

AS TO THE FOURTH CAUSE OF ACTION
(Unfair Trade Practices Act)

23.  Responding to the aliegations of Paragraph 41 of the Complaint, Defendants
repeat and reallege as if set forth verbatim hereiﬁ the responses set forth above. 7
| 24.  Defendants deny the allegations of Paragraphs 42, 43, 44 and 45 of the
Complaint. |
25.  Defendants deny the allegations of the WHEREFORE Clause and Prayér for
Relief and specifically allege that Defendants have no liability to Plaintiff and deny all damages
claimed.

FOR A FIRST DEFENSE
(Failure to State a Claim)

26.  Further answering the Complaint, and as and for a further defense thereto,
Defendants allege that the Complaint fails to state a claim ﬁpon which relief can be granted, and
should be dismissed pursuant to Rule 12(b)(6) of the South Carolina Rules of Civil Procedure.

FOR A SECOND DEFENSE
(Failure to Mitigate)

217. . Further answering the Complaint, and as and for a further defense thereto, upon
information and belief, Plaintiff has failed to mitigate his damages, which are expressly denied,
and his failure to do so constitutes a bar and/or limitation of Plaintiff’s ability to recover against

Defendants,
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FOR A THIRD DEFENSE
(Comparative Negligence)

28.  Further 'answering the Complaint, and as and for a further defense thereto,
Defendants would allege and show that even if Defendants were negligent in any respect, which
is denied, Plaintiff was comparatively negligent and/or otherwise at fault, which fault exceeded
any fault on the part of Defendants, which. is denied, and which fault proximately caused
Plaintiff’s alleged damages, if any, which are denied; so as to bar any recovery herein pursuant to
the doctrine of comparatiVe negligence Altematlvely, Plaintiff was comparatively neghgent
and/or otherwise at fault in an amount. equal to or less than any fault of Defendants which is
denied, which fault proximately caused Plamtlft’s alleged damages, if any, Wthh are denied, so
as to proportionally rednce | any recovery herein pursuant to the doctrlne of comparative
negligence. | N

" FOR A FOURTH DEFENSE
(Negligence of Third Parties)

29.  Further answering the Complaint, and as and for a further defense thereto,
Defendants allege that any ‘injuries and damages allegedly suffered by Plaintiff, whlch are
demed were due to or caused by thlrd persons over whom Defendants had 10 control Whose
actions caused the alleged damages, if any, which are denied.

FOR A FIFTH DEFENSE
(Estoppel and Waiver)

30. Further answering the Complaint, and as and for a. further defense thereto,
Defendants allege that Plaintiff is estopped by his own conduct from asserting a claim for the
recovery sought herein and also alleges that Plaintiff waived any claims against Defendants by

and through its conduct so as to bar recovery herein,
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FOR A SIXTH DEFENSE .
(Statute of Limitations)

3L Further answéririg the Complaint, and as and for a further defense thereto,

Defendants allege that some or all of Plaintiff’s claims are bafred. by the applicable statute of

limitations.
FOR A SEVENTH DEFENSE
(Intervening/Superseding Acts)
32. Further answering the Complaint, and as and for a further defense thereto, any

.damages sustained by Plamuﬂ', which are denied, were solely caused by the acts or omissions of
parties or persoﬁs other than Defendants, over whom Defendants had no control, which acts 6r
omissions constitute the intervening and/or superseding cause of Plaintiff’s alleged damages, if
any, which are denied, and bar Plaintiff’s claims in the Complaint.

FOR AN EIGHTH DEFENSE
(Assumption of the Risk)

33. Further answering the Complaint, and as and for a further defense thereto,
Defendants allege that the claims in the Complaint are barred by the doctrine of assumption of
the risk.

FOR A NINTH DEFENSE
(No Proximate Cause)

34. Further answering the Complaint, and as and for a further defense thereto,
Plaintiff has suffered no loss or damage proximately caused by or resulting from any actions or

inactions of Defendants.

FOR A TENTH DEFENSE
(Constitution)

3s. Further answering the Com_pla.int, and as and for a further defense thereto,
Plaintiff’s claim for recovery of punitive damages is barred by the South Carolina Constitution -

and the Constitution of the United States because no reasonable and well-defined limits are
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placed on such punitive damages award and because the award and payment of punitive damages”
would constitute an imposition of punishment on Defendants without adequate notice of the-
substantive rules governing the conduct giving rise to such punitive damages.

FOR AN ELEVENTH DEFENSE
~ (No Basis for Punitive Damages) -

36. - .Further answering the Complaint,' and as and for a further defense thereto,
Defendants allege Plaintiff fails to state ény basis upon \.Nhich punitive damages are recoverable ,
agéinst Deféndants and accofdir;gl_y, Plaintiff’s prayer for 'such damages should be disnliséed.
and/or strici(en ﬁom fhe Complaint bursuant to Rules 12(b)(6) and/or 12(f) of the South Carolina
Rules of Ciﬁl Procédure. |

'FOR A TWELFTH DEFENSE
(Reservation of Rights)

37. Further answering ‘the’ Complaint, and as and for a further defense thereto,
Defendants hereby give _noﬁce that they ‘reserve‘ the right to assert, and do ndt' waive, any
additional or further defenses as may be revealed by additional information acquired during
discovery or otherwise, and féserve the right to amend this Answer to assert any such defenses.

FOR A TH[RTEENTH DEFENSE
' (Improper Venue)

38.  Further answering the Complaint, and as and for a further defense thereto,

Defendants allege that venue is improper in Richland County.
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WHEREFORE, having answered the Complaiht herein, Defendants pray that the same be

dismissed as to them and the reliéf demanded by Plaintiff be denied; that costs and fees be

awarded to Defendants; and for such other relief as this Court deems just and proper.

Janua'xy/_ﬁJ 2011

Charleston, South Carolina

PPAB 1769523v1
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Sukan Taylor W
Email: susanwall@parkerpoe.com

" Amanda C. Williams

Email: amandawilliams@parkerpoe.com
Parker Poe Adams & Bernstein L.L.P.
200 Meeting Street, Suite 301
Charleston, SC 29401

Phone: 843-727-2640

Fax: 843-727-2680

ATTORNEYS FOR DEFENDANTS
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STATEOFSOUTHCAROLINA -~ )  INTHE COURT OF COMMON PLEAS
| ) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) N - .

' B. GIBBS LEAPHART, JR., .
‘ , C/A No.: 2010-CP-40-7127
PLAINTIFF,

VS. : :
MOTION TO TRANSFER VENUE

J.B. WATTS COMPANY, INC., AND
' I.B. WATTS,

DEFENDANTS.

- TO: THORNWELL F. SOWELL, ESQ AND DAVID C. DICK ESQ. ATTORNEYS FOR
" PLAINTIFF

- . PLEASE TAKE NOTICE THAT F'Defend.ant‘s J B Watts Company, Inc. ‘(“J B. Watts
Company”), and J.B. Watts (“Mr. Watts”), Byl and through their undersigned couﬁsel, pursuant to |
Rules 12(b)(3) and 82(b) of the South Carolina Rules of Civil Procedure, hereby move the Court
for a transfer of this action from Richland County to Greenville County. A |

Venue is improper in Richland County. Pursuant to S.C. Code Ann. § 15-7-30(B), “[i]f
there is more than one defendant, the action may be tried in any county where the action properly
may be maintained against one of the. defendants pursuant to this section.” As to Mr. Watts,
under S.C. Code Ann. § 15-7-30(C), an action against & resident individual defendant “must be
brought and tried in the county in which the: (1) defendant resides at fhe time tﬁe cause of action
arose; 'oi: (2) most substantial part of the alleged act or omission giving rise to the c;ause of action
oc?:urre_d.” ‘M. Watts resides in Greenville County, as alleged by Plaintiff in Paragraph 3 of the
Complaint, and the most substantial part of the alleged.ac;ts or omissions took place in Gfeenville '
County, where the alleged dealings with Defendants took piace. .Thus, under S.C. Code Ann. §

15-7-3 0(C)(1) and (2), venue is proper only in Greenville County.
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.As to J.B. Watts Company, under S.C. Code Ann. § 15-7-30(E), “[2] civil action tried
pursuant to this section against a domestic corporation, domestic limited partnership, domestic
limited liability company, or domestic limited liability partnership, must be brought and tried in
the county in which the: (1) corporation, limited partnership, limited h'abilitfr company, or
limited liability partnership has its principal place of business at the time the cause of action
arose; or (2) most substantial part of the alleged act or omission giving rise to the cause of action
occurred.” J.B. Watts Company has its principal place of business in Greenville County, as
alleged by Plaintiff in Paragraph 2 of the Complaint. In addition, as stated earlier, the moét
substantial part of the alleged acts or omissions took place in Greenville County, where the
alleged dealings with Defendants took place. Accordingly, venue is proper only in Greenville
County under S.C. Code Ann. § 15-7-30(E).

Because the individual Defendant resides in Greenville County, the corporate Defendant
has ité princi‘pal place of business in Greenville County, and the most substantial part of the
alleged acts or omissions took place in Greenville County, venue is proper in Greenville County,
not Richland County, under S.C. Code Ann. § 15-7-30. Consequently, pursuant to Rule 82@),
SCRCP, venue must be transferred to Greenville County. See also S.C. Code Ann. §15-7-
100(1); Whaley v. CSX Transportation, Inc., 609 S.E.2d 286, 292 (S.C. 2005) (“A defendant’s
| right to be tried in the county of his residence is a substantial right.”).

This motion is based upon the pleadings, the applicable law, and any memorandm of

law or other material that may be submitted to the Court before or at the hearing on this Motion.
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January _é, 2011

Charleston, South Carolina

PPAB 1757353v1

% submitted,

Slisan Taylor all

" Email: susanwall@parkerpoe.com

Amanda C. Williams

Email: amandawilliams@parkerpoe.coni
Parker Poe Adams & Bernstein LLP

200 Meeting Street, Suite 301
Charleston, SC 29401

Phone: 843-727-2650

Fax: 843-727-2680
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
- ) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) |
B. GIBBS LEAPHART, JR., ) -
) C/A No.: 2010-CP-40-7127
PLAINTIFF, )
)
Vs. )
) MOTION TO DISMISS
J.B. WATTS COMPANY, INC., AND ) : :
JB.WATTS, )
)
DEFENDANTS. )
)

TO: THORNWELL F. SOWELL, ESQ AND DAVID C. DICK, ESQ,, ATTORNEYS FOR
PLAINTIFF:

YOU WILL PLEASE TAKE NOTICE THAT Defendants J.B. Watts Company, Inc. and
J.B. Watts (“Defendants”), by and through theif undersigned counsel, hereby move the Court,
pursuant to Rule 12(b)(6) of the South Carolina Rules of Civil Procedure, to enter an Or&c_ar
dismissing, with prejudice, Plaintiff's fourth cause of action against Defendants for alleged
" violation of the South Carolina Unfair Trade Practices Act (“SCUTPA”). This case arises from
an insurance policy procured through Defendant J.B. Watts Company, Inc., an independent
insurance agency and J.B. Watts, a licensed insurance agent. Plaintiffs SCUTPA claim is
precluded because the alleged conduct is exempt from coverage under SCUTPA. Section 39-5-
40(c) of SCUTPA provides that the statute “cipes not supersede or apply to unfair trade practices
covered and regulated under Title 38, Chaptér 57, §§ 38-57-10 through 3?-5[7]-320 [the
Insurance Trade Practices Act].” The Insurance Trade Practices Act specifically regulates unfair
trade practices in the insurance industry in South Carolina. Because the Insurance Trade
" Practices Act and the conduct proscribed therein fall within the exemption from SCUTPA §et

forth in Section 39-5-40(c), Plaintiff’s fourth cause of action must be dismissed.
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This motion is based updn the pleadings, the applicable law, and any memorandum of

law or other material that may be submitted to the Court before or at the hearing-on this motion:

Respectfull submltted

Susan Taylor
Email: susanwall@narkerpoe.com
Amanda C. Williams _
. Email: amandawilliams@parkerpoe.com
Parker Poe Adams & Bernstein LLP
200 Meeting Street, Suite 301
- o ~ Charleston, SC 29401
: Phone: 843-727-2650
: : - Fax: 843-727-2680

ATTORNEYS FOR DEFENDANTS

January é ,2011
Charleston, South Carolina
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA _ )
' )
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
B. GIBBS LEAPHART, JR., )
) C/ANo.:2011-CP-23-03347
Plaintiff, ) ' ’
)
vs. ) DEFENDANTS' MOTION FOR
. ) SUMMARY JUDGMENT
J.B. WATTS COMPANY, INC., AND J.B. )
WATTS, )
)
Defendants. )
)

TO: THORNWELL F. SOWELL, ESQ. AND DAVID C. DICK, ESQ., ATTORNEYS FOR
PLAINTIFF:

| YOU WILL PLEASE TAKE NOTICE THAT Defendants J.B. Watts Company, Inc. and
J.B. Watts (“Defendants”), by and through their undersigned counsel, hereby move the Court,
pursuant to Rule 56 (b) of the South Carolina Rules of Civil Procedure, for an Order granting
summary judgment to Defendants -on all claims asserted by Plaintiff B. Gibbs Leaphaﬁ
(“Plaintiff”), in the Complaint. Defendants are entitled to judgment as a matter of law on
Plaintiff’s claims for breach of contract, negligence, and breach of fiduciary duty.! The grounds
for this Motion.are: |
1. There are no issues of material fact in dispute on the contract, negligencé and
.breach of fiduciary duty claims.
2. Plaintiff’s contract, negligence and breach of fiduciary duty claims are barred by

the applicable statute of limitations.

! Defendants filed a Motion to Dismiss Plaintiff’s South Carolina Unfair Trade Practices Act (“SCUPTA”)
claim on January 7, 2011. The grounds for dismissal of Plaintif's SCUPTA claim are set forth in that Motion and
any memorandum of law or other material that may be submitted to the Court before or at the bearing on that
. Motion. The hearing for Defendants’ Motion to Dismiss has not been set as of the date of the filing of this Motion.
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3. Plaintiff’s breach of contract claim should be dismissed for the additional reason
that there was no mutual understanding and intent among the parties sufficient to form an
implied contract.

4, Pl_aintiff’s negligence claim fails for the additional reason that Plaintiff has no

- competent evidence of a breach of the standard of care by Defendants proximately causing

¥

dainages to Plaintiff, Speciﬁcally, and withoﬁt limitation, as a matter of law, insurance agents
have no duty to advise on coverage. Further, it is undisputed that neither Plainﬁff, nor his father,
sought the advice of Defendants concerning the insurance policy at issue.

5. Plaintiff’s Brgach of fiduciary duty claim also fails as a matter of law because

Plaintiff cannot prove that he had a fiduciary relationship with Defendant or that Defendant

breached any such duty owed to Plaintiff,

. This Motion is based upon the pleadings, deposition testimony and exhibits, the
controlling law, a Memorandum of Law to be filed with any supporting affidavits, and such other ‘
and further material as the Court may deem appropriate.

WHEREFORE, Defendants respectfully request that the Court issue an Order granﬁng

their Motion for Summary Judgnient dismissing Plaintiff’s Complaint and the claims asserted

therein, with prejudice.

[SIGNATURE ON FOLLOWING PAGE]
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Octobm:i 2011

Charleston, South Carolina
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Sugan ] Taylor Wall

Email: susanwall@parkerpoe.com
Jennifer K. Dunlap
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Parker Poe Adams & Bernstein LLP
200 Meeting Street, Suite 301
Charleston, SC 29401

Phone: 843-727-2650
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IN THE COURT OF COMMON PLEAS

Defendants.

STATE OF SOUTH CAROLINA )
) .
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
B. GIBBS LEAPHART, JR., ) | _
. ) C/A No.: 2011-CP-23-03347
Plaintiff, ) '
) |
vs. ) DEFENDANTS’ MEMORANDUM OF
) LAWIN SUPPORT OF THEIR
IB. WATTS COMPANY, INC,,ANDJB. ) MOTION FOR SUMMARY
WATTS, o ") JUDGMENT
)
)
)

Defendants J.B. Watts Company, Inc. and J.B. Watts (“_Waﬁ:s” or “Defendants™), by and
through their undersigned counsel, respectfully submit fh‘is‘MeI‘norar.ldum of Law in Support of
Defendants’ Motion for Summary Judgmenf pursuant to Rule 56 of the Sbuth Carolina Rules of
Civil Procedure.

L INTRODUCTION

Watts-is a famiiy owned independent insur_ance agency in Greenville, South Carolina.
Plaintiff Gibbs Leaphart’s father purchased automobile insurance through Waﬁs for numerous
cars titled.in the father’s name. In May 2004, Leaphaﬁ was the passenger in a single car
accident. After the accident, Leaphart recovered $200;000 from the atffalllt driver.k Leaphart
then sought to recover UIM benefits ﬁnder his father’s automobile policy. After litigation, the
court ruled that Leaphart had no right to recover UIM benefits because ‘he was not a named
insured, did not fall within the deﬁnitioﬁ of family member, and was not occupﬁng one of his
father’s cars wﬁen the accidenf took place. More than six yéaré after the accident, Leaphart filed
an action agéinst Watts atterﬁpﬁng to assert causes of action for breach of contract, negligence,.

breach of fiduciary duty and violation of the South Carolina Unfair Trade Practices Act
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(“SCUPTA™).! All claims fail a5 a matter of law because (1)all claims are barred by the
applicable statute of limitations; (2) Watts had no duty to advise under the undisputed facts;
(3) there was no mutual assent necessary to create a binding contract; (4) Watts was not the
proximate cause of the denial of UIM coverage; (5) Watts was not in a fiduciary rel\ationship
~with Leaphart; and (6) SCUPTA does not apply to an insurance agency or agent. -
I. PROCEDURAL BACKGROUND

On October 13, 2010, Leaphart filed this Action in Richland County. Watts timely filed
an Answer and Amended Answer to the Complal;nt, a Motion to Transfer Venue, and a Motion fo
Dismiss Plaintiff’s SCUPTA claim. Venue was transferred to Greenville County and the case
was assigned Civil Action No. 2011-CP-23-03347. On October 10, 2011, Watts filed a Motion
for Summary Judgment,
II. STATEMENT OF FACTS

Leaphart’s father purchased a State Auto policy through Watts which listed se';feral
automobiles he owned, including a 1992 GMC Jimmy S150 (“GMC Jimmy”) that Plaintiff
cirove. (PL. Dep. at p. 47, Ex. 1; State Auto Policy, Ex. 2.) Leaphart and his father admit that
they failed to read, review, or ask any questions about coverage under thf; State Auto policy
before the May 2004 accident. (PL Dep. at pp. 48, 51, Ex. 1; Ben Leaphart Dep. at pp. 47, 49,
Ex. 3.) Leaphart admits that he.had no dealings with Watts in purchasing or discussing his
father’s automobile policy up to the time of the accident. (PL. Dep. at p. 54, Ex. 1.)‘ Plaintiff
only asked that someone at the agency send him copies of proof of insurance for the GMC

Jimmy. (Pl Dep. at pp. 54, 64, Ex. 1.)

! Defendants ﬁled a Motion to Dismiss Plaintiff’s SCUPTA claim on January 7, 2011. For
efficiency purposes, we have briefed the grounds for that motion in this memorandum of law.
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On May 5, 2004, Leaphart was injured while riding as a passenger in Tara Louise
Austin’s (“Austin”) car. (PL. Dep. pp. 29, 31-32, Ex. 1.) Leaphart recovered Habilify limits of
$100,000 and underinsured (“UIM”) limits of $100,000 from State .Farm, insurer of the Austin
car. (PL D‘ep. Pp. 33-34,-Ex. 1.) On October 26, 2004, Leaphart signed a Covenant Not to
Execute which stated that Leaphart’s UIM coverége under his father’s State Auto insurance
policy was in dispute. (Covenant Not to'Execute, Ex. 4.)

On May 7, 2007, after receiving full benefits under.the Staté Farm Policy, Leaphart filed
K avlawsuit againsf Ausfin in order to implicate the State Auto Policy. " Under the épplicable
statutory provisions, State Auto entered an appearance and defended the case. (Notice of
Appearance and Answer in B. Gibbs Leaphart, Jv. vs. Tara Louise Austin, C.A. No.: 2007-CP-
27-291, Ex. 5.) In its Notice of Appearance and Answer, State Auto preserved its rights with
respect to coverage. (Ex.5.) In the litigation, State Auto took the position that Leaphart was
not covered under the policy’s UIM pfovision because he was not a named inSﬁred, did not
qualify as a family member, nor did the accident involve one of the automobiles listed in the
policy. By filing the lawsuit, Leaphart took the position that he fell within the definition of
family member under the UIM provision of the policy. The court ultimately ruled that Leaphart
was nﬁt entitled to UIM coverage under his fa{therfs policy.

Leaphart now claims that Watts should have ]mowﬁ about his personal whereabouts and
activities in 2004 and advised as to UIM coverage issues even thoﬁgh Leaphart admits he had no
contact with Watts as to these matters and never read or asked questions about the policy. The
- law in South Carolina is clear that Watts had no duty to Leaphart under the édmitted facts.‘

Therefore, all claims fail and sho'uld be dismissed.
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IV. LEGAL STANDARD .

Rule 56, SCRCP, requires the entry of summary judgment when there is no genuine issue
as to any material fact a_n_d the moving party is entitled to judgment as a matter of law. See
Fleming v. Rose, 350 S.C. 488, 494, 567 S.E.2d 857, 860 (2002). Although the moving party
bears the initial burden of demonstrating the absences of a genuine issue of material fact, “this
initial responsibility may be discharged by ‘showing’—that is, pointing out to the trial court—
that there is an absence of evidence to support the nonmoving party’s case.” Baughman v.
American Tel. and Tel. Co., 306 S.C. 101, 115, 410 S.E.2d 537, 545 (1991). Once the moving
party makes this demonstration, the opposing party “must, under Rule 56(e), do more than
simply show some metaphysical doubt as to the material facts but must come forward with
specific facts s‘howing that there is a genuine issue for trial.” Id. (empbhasis in original); see also
Midland Mut. Life Ins. Co. v. Harrell, 331 s.C. 394, 397, 503 S.E.2d 189, 190 (Ct. App. 1998).
The nonmoving party must specifically set forth such facts, “as would be admissible in
evidence,” to show that a true jury issue exists. See S.C.R. Civ. P. 56(e). Under South Carolina
law, where “p_la'ui, palpable and indisputable facts exist on which reasonable minds cannot
differ,” summary judgment in favor of the moving party is proper. Williams. v. Chesterfield
Lumber Co., 267 S.C. 607, 610,230 S.E.2d 447, 448 (1976). |
V.  DISCUSSION |

A.  All Claims Are Barred By The Applicable Statute of Limitations

It is well settled in South Carolina that claims for breach of contract, negligence, breach
of fiduciary duty and violation of the SCUPTA must be brought within three years. See S.C.
Code Ann. § 15-3-530; S.C. Code Ann. § 39-5-150. The statutory period begins to run when the
.claimant could or should have known, tbro-ugh the exercise of reasonable diligence, that a cause

of action might exist in his favor, rather than when the claimant obtains actual knowledge of
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either the potential claim or the facts giving rise ther'e,to._Austin v. Conway Hgsp. , Inc., 292 S.C.

334, 339, 356 S.E2d 153,'156"(Ct. App. 1987) (quotirig Rogers v. pﬁrd's Extermim’zﬁng Co.,’
284 S.C. 377,379, 325 S.E.2d 541, 542 (1985)). Specifically the discovery rule focuses upon

-whether the complaining party acquired knowledge of any facts “sufficient to put said pa'.‘rty on
'induiry, which, if developed, will disclose” the alleged .condu'ct. Burgess v. American Cancer

Soc., 300 S.C. 182, 186, 386.S.E.2d 798, 800 (Ct. app. 1989) (quoting Walter J. Klein Co. v.

Kneece, 239 S.C. 478, 484, 123 S.E.2d 870, 874 (1962)).

‘It is not necessary that the claimant»aicquire precise information of the alleged wroﬁgful
conduct for the statute to begin to run, but merély acquire “such facts as would have led to the
knowledge thereof, if pursued with reasonable diligence.”" Grayson v. Fidelity Life Ins. Co._ of
Philadelphia, 114 S.C. 130, 103 SE. 4717, 478 (S.C. 1920). So{.lth‘Carvolina law rezluircs a party
to exercise reasonable diligence once he is on notice that some right of his has been affected.
See‘Dean v. Ruscon, 321 S.C. 360, 363, 468 S.E.2d 645, 647 (1996), Snell v. Columbia Gun
Exchange, Inc., 276 S.C. 301, 303, 278 S.E.2d 333, 334 (S.C. 1981). The South Carolina
Suprenic Court reite_rated that the exercise of reasonable diligence means:

that an injured party must act with some promptness ‘Where the facts and

circumstances of an injury would put a person of common knowledge and

experience on notice that some right of his has been invaded, or that some claim
against another party might exist. The statute of limitations begins to run

from this point, and net when advice of counsel is sought or a full-blown

theory of recovery developed .

Epstein v. Brown, 363 S.C. 372, 376, 616 S.E.2d at‘ 818 (emphasis in orig’ihal)(citing Be.rry V.
McLeod, 328 S.C. 435, 445 492 S.E.2d 794, 799 (S. C Ct. App. 1997)). The standard as to when
the llmltatlons perlod begms to run is ObJCCtIVe rather than Sub_]CCtIVC Kreutener V. Davzd 320 S.C.
283, 285, 465 S E2d 88, 90 (1995); Burgess V. Amerzcan Cancer Soc’y, 300 S.C. 182, 186, 386

S.E.2d 798, 800 (Ct. App. 1989)
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Leaphart had both actual knowledge and was on inquiry notice more than three years
before filing this lawsuit against Watts on October 13, 2010. Leaphart acknowledged that his
'qu'aliﬁcatienA for UIM coverage under his father’s State Auto policy was in dispute when he
signed the Coyenaht Not to Execute on October 26, 2004—almost six years before ﬁlmg this
lawsuit. (Ex.4.) Leaphart also knew.that State Auto was preserving its rights with respect to
UIM coverage when it filed its Notice of Appearance and Answer on September 28, 2007—over
three years before filing this lawsuit. (Ex. 5.) Thus, all of Leaphart’s claims must be dismissed
based on his failure to file this claim within three years of when he knew or should have known

| he might have a claim against Watts.

| B. All Claims Fail Because Defendahts Did Not Breach Any Duty_to Plaintiff 7

1. Defendants Had No Duty to Advise As A Matter of Law

‘d‘Generally, an insurer and its agents owe no duty to advise an insured.” Trotter v. State
Farm Mut. Auto. Ins. Co., 297 S.C. 465, .471 377 S.E.2d 343, 347 (Ct. App. 1988) (internal
citations omitted). Although an insurer may assume a duty to advise an insured either expressly
or impliedly, it is the insured who bears the burden of provmg the undertaking. Id An 1mphed
undertaking may be shown if: (1) an agent recewed the compensation beyond a mere payment of
the premium (not alleged in this case); (2) the insured made a clear request for advice; or (3)
there is a course of deahng over an extended period of time which would put an objectively
reesonable insurance agenf on notice that his advise is being sought and relied on. Id.

In Trotter, a case on point, the insured claimed that his insurance agent was negligent in
failing to adviée him of an exclusion in hie motor*vehicle policy. Id. at 468,377 S.E.2d at 345.
The court held that the insurance agent had no duty to adv1se on coverage and a directed verdict

should have been granted by the trial court. Id at 473-74, 377 S.E.2d at 348,
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a. Plaintiff Did Not Request Watts® Advice and Watts Did Not
Undertake to Advise

Under the-undisputed facts of this case, neither Leaphart nor his father requésted}advicc
from Watts as to the insurance -coveragevon the vehicle that Leaphart opera.ted, Watts did not
undertake to ad