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(Bfian Bishop-Cross by Mr. Harmon)
266

a few questions for you. My name is John Harmon. Was the
person who came up on the scene, sir, a guy named

Mr. Johnny Nobles? Does that name sound familiar?

A Yes.

Q So he was the next person on the scene after you got
there?

A Yes, sir.

Q And Mr. Nobles actually went up to Sheriff Riley to
see for any signs of life?

A Yes, sir.

Q. And as I understand you didn't get within 10 feet of
Sheriff Riley?

A It was further than that.

Q You were further away from him than that?
A Yes, sir.
Q And you mentioned a moment ago that you heard some

type of gasping. You're not sure ff that was from Sheriff
Riley? You're not sure what that was?
A I could tell he wasn't breathing. I think he was
face down. ‘
Q Okay. You could tell he was not breathing?
A Yes, sir.

MR. HARMON: Your Honor, those are all the questions.
Those are all the questions I have.

THE COURT: Thank you. Anything on redirect?
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THE COURT: That was 400,000.
MR. CARTER: Well, what happened in this case the
Plaintiffs withdrew their survival action at the halfway

point because it was no evidence of survival. And under

| the circumstances, we think that it is appropriate to

reapportion that to the only claim that was made and
that's the wrongful death and reqﬁest a setoff of the
verdict of --

THE COURT: 25,000.

MR. CARTER: =-- 25,000. And then Plaintiffs I think
have moved also for taxable costs as being the prevailing

party and request the time to submit -- I haven't seen

' anything, an affidavit of costs but that's --

THE COURT: I'll let them provide the affidavit. If

'we need any additional argument on that I'll recserve

. that. What do you say to the setoff, Mr. Crosby?

MR. CROSBY: Your Honor, without question they are

"entitled to a setoff, but their entitlement ends at

whatever was put on the wrongful death which I believe was
$5,000. You approved the settlement --

THE COURT: Well --

MR. CROSBY: -~ and clearly the fact Mr. Carter adds a
little bit extra when, to the reasoning behind our

withdrawal of the survival claim. We did it
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| with the air bag, going forward. And so you've got total

different injuries that Carter was payinglfor.

They're trying to conflict the two and you‘can{t do
that here. This is éven different than your case, as I
stand here and, you know, analyze it about our reasoning
for that because Carter was not paying for any of the
crash worthiness damages. He was paying for that initial
impact.

THE COURT: In fact, we told the jury you were trying
an almost separate lawsuit on that, didn't even consider
the initial -- |

MR. CROSBY: That's correct. And so they're clearly
not entitled to any kind of setoff.

You approved that. Thét was an agreement we entered
into with Mr. Cartér and his attorney, his counsel. The
settlemeﬁt was approved by Your Honor and at this juncture
to go back and undo that, especially when we've got
totally distinct claims here.

We've got unquestionably Sheriff Riley, nobody would
deny that he would have been consciousvup until at least
the point in time he came in contact with the ground.

So we've got this initial impact, the air bag going
off, whatever is going on inside of the pickup. And
$20,000, you know, for that along with, you know, I don't

recall the -- you know, nobody's tried to sort those

e
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injuries out but certainly $20,000 for that initial wreck
would not be, you know, overly generous even i1if he didn't
have, you know, the subsequent ejection i1if the vehicles
just‘came.to a stop there.

THE COURT: Yes.

MR.- CROSBY: So I don't think they're eﬁtitled to
that.

_ The& are entitled to - actually I take issue that
they're entitled even with, thét they would be entitled to
the $5,000 on the wrongful death but certainly not on the
survival action. And we would argué the cost. I
assume -- I didn't see the affidavit.

THE COURT: Y'all just send me an affidavit on that.
I'll check that out, look at that on a conference éall.

Mr. Carter, what do you say to this? You know, we
tried it as a crash worthiness which is not the injuries
that were sustained in the initial collision but it woqld
be from allegedly failing to make your vehicle
crashworthy. In other words, to withstand the crash and
the enhancement of the exacerbation of the injuries that
he initially received.

MR. CARTER: As an initial point, Your Honor,
remembering back on the way this played out, there was a
hearing approving that settlement. We weren't given

notice of that hearing and we objected after the fact and
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