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Barbara Brown Recall — Direct Examination by Mr. Barnett

216

Q: Okay. Ms. Brown, you were present yesterday, and

HER SHE'S STILL UNDER OATH,

THAT WILL BE FINE WITH ME.

THE COURT: OKAY. MS. BROWN, WE ARE

NOT GOING TO RE-SWEAR YOU

AS YOU'WERE SWORN

YESTERDAY. WE'RE JUST

GOING TO REMIND YOU/THAT

YOU WERE SWORN AS OF

YESTERDAY .

MS. BROWN: THANK YOU.

DIRECT EXAMINATION

BY MR. BARNETT:

Q: Ms. Brown, of ‘course, you are the president of
the association in this case, the plaintiff?

A: Yes.

I believe you heard some testimony given by the
defense concerning the parking évailability at
St. Clements; ~---

A: Yes.

Q: ——- is that correct? And there was some
testimony given, as you may recall, about the
change in trash pickup procedures, and Mr.
Pistone, I believe, indicated he felt that might

have left three or four spaces where people could

Prestige Court Reporting, Inc. 843/248-5252
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. Q: And only four feet of that was on your property?

217
park. Could you'address that issue, explain what
happened with regard to that trash collection
procedure and what effect, if any, that had on
the parking?

A: All righ£. There were so many users-on that
compactor, it was a big problem. So we .elected
to go with the city compactor three blocks away
and then stop using the site; and now that that's
empty, it was mentioned maybe cars could park in
there. Well, only four feet of that site is on
our propérty. Nine feet is on the adjacent
property. The adjacent property owns that, that
Q: Okay. When you say that first compactor, that's.
the one that the St. Clements used until
recently?

A: Yes.

A: Yes.

Q: Was that compactor used éxclusively by St.
Clements or by any others?

A: Oh, by, originally, three properties, then it
expanded to five or six, and iﬁ just got way out
of hand.

Q: Okay. So go ahead. You decided to quit using

Prestige Court Reporting, Inc. 843/248-5252
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-one foot wider than a parking space, and as we

that one that was jointly used?

A: Yes.

Q: And what trash pickup procedures were
implemented?

A: Well, we're using one on 73rd, which is a city
site, and that's the preferred method. They, |
they preferred us to use the ones west of Ocean
Boulevard, and they had space on the one that was
already there, and so we all signed contracts
with the city.

Q: Okay. And then how do you handle trash
procedures in order to get the trash from St.
Clements across the street to this city
compactor?

A Well,‘now we have to take it there, which is a
little farther, and we felt the best solution for
the St. Clements was to buy a four-by-11 utility
vehicle, because we had space in the access to

the pool equipment room, which is ten foot wide,

said, this was never a parking space. We felt we
could put it in there, still have access. The
maintenance man has the key. He can move it if
he needs to, and, and it's kept there. That's

its base, and it's chained down when it's not in

Prestige Court Reporting, Inc. 843/248-5252
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use.
Q: Okay. So trash is collected there and then taken
periodically over ---—
A: Yes, and collected from other sites on the
properﬁy.
Q: And you say that's located in that -- Is that
that underground section of parking? |
A: Lower level, yeah, the one we call the parking
garage, . the lower level.
Q: And it's in the spot that we've alluded to before
that's next to the base of the pool?
A: Yes.
Q: And that's the spot where there's the sign of "No
Parking"? |
A: That's correct. |
Q: And why is parking not allowed in that space
there? |
A: Because it was always made to be an access space.
You've-got iarge pool: equipment. You've got a
laWn mower. The maintenance man has an office
theréL' He has supplies. You've got pool
supplies. So that was always an -access area.
Like I said, it's not the same width as a parking
space, and it was never numbered with the parking
spaces. It was never a parking space.
Prestige Court Reporting, Inc. 843/248-5252
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Q: Okay. And the use of this now by this four foot
wide utility vehicle, which you can move in and
out, does that interfere with being able to get

in and out of the pool room?

. A: No, it doesn't. And the door opens in in the

pool room, equipment room, too, so.

Q: And just to be clear, as a result of moving that
original compactor that had been shared, did that
leave any room for any additionél parking spaces
on St; Clements' property?

A: No. -That'é a very tight property, very tight.
Q: There was also testimopy about the need for
parking at Sst. Clements, and I believe one of the
witnesses testified that he had seen, in Memorial
Day of 2007, fhat it Waé'not"full. I believe he
testified that he had pictures taken on May 30th

of 2007; is that correct?

A: Yes.

Q: Are you at St..Clements on a regulai basis?

A: Yes.

Q: And how long have you been a member there, owner

there?
A: Since 1994.

Q: And do you‘believé parking to be a problem at St.

Clements?
Prestige Court Reporting, Inc. ‘ 843/248-5252
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221
A: I do. In the summer and especially on the top
deck, it's mostly full there at that time of
year.
Q: How many levels of parking are there at St.
Clements? |
A: Two.
Q: And one is below ground?
A: Yes. |
Q: And one is, what you're calling the top deck, is
ground level?
A: Street level, uh-huh (affirmative response).
Q: And that's the level where the pool bar's

located?

Q: And let's talk a momeht about the underground
parking. Is that in any way more or less easily
accessible as compared to the ground level
parking?

A: It's, it's hard. It's a tight property, and as
you go around to go to the parking garage, you go
down a ramp. We actually put a carpet, we glued

a pliece of carpet there because cars kept

scraping their sides, which isn't good, and, and
we do have more spaces down there. We have 39

plus two handicapped, but, and only 28 plus one

Prestige Court Reporting, Inc. . 843/248-5252
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handicapped on the street level, and a lot of
people might be new guests, may not realize there
is parking down there, even though we have a

sign, but the preferred parking seems to be at

the street level.

Q: Okay. And from your observation, is the street
level often full or not?

A: Yes. It's often full.

Q: Okay. And there was this testimony about the
Memorial Day parking in 2007. Have you ever been
present on the premises on a Memorial Day

weekend?

A: I have, of 2006. So I thought showing pictures
of an empty parking garage was not my experience
because I was not able to park anywhere on the
property in that yeér. So I looked at a

calendar, and Memorial week then that, that was
testified by the defendant of taking the pictures
at 5/30/07 was actually a Wednesday after the
Memorial weekend. Those pictures were not taken

on Memorial weekend of 2007.

Q: Do you have --- You say you have a ---

A: Calendar.

Q: --- calendar from 2007°?

A: Yes.
Prestige Court Reporting, Inc. 843/248-5252
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And what date did he testify he ---
May, May 30th, 2007.

: Was the date he took the pictures?

e r e

That's what, what he said.

MR. BARNETT: WE MOVE TO INTRODUCE A COPY

OF THE MAY 2007 CALENDAR

INTO EVIDENCE.

MR. NEWBY: NO OBJECTION.

THE COURT: WITHOUT OBJECTION.

PLAINTIFF'S EXHIBIT NUMBRER 16

ADMITTED INTO EVIDENCE

Q: Ms. Brown, one last question, is there any space
at the St. Clements property that could be used
for parking other than the 70 spaces originaily
provided in the condominium plans?

A: No. And that's why it's so important to maintain
each space as required, because every, there must
be one for every owner, and if we had assigned
spaces, two people would not have a space to
park.

Q: Okay, thank you. I have no further questions.
Mr. Newby may have a question for you.

A: Okay.

THE COURT: MR. NEWBY?

MR. NEWBY: JUST A COUPLE.

Prestige Court Reporting, Inc. 843/ 248—5252
413 Paul Street, Conway, SC www.prestigecourtreporting.com
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Barbara Brown Recall — Cross Examination by Mr. Newby

224

CROSS EXAMINATION
BY MR. NEWBY:

Q: Ms. Brown, ---

A: There was something that, do you have any -- Are

you allowed to question me any more on this?

Because there's something —---

THE COURT: NO, HE'S NOT.

MS. BROWN: OKAY, OKAY.

THE COURT: I MEAN, HE‘CAN RE-CROSS.
MS. BROWN: OKAY, ALL RIGHT.

THE COURT: BUT NOW IT'S MR. ---

MS. BROWN: OKAY.

THE COURT: ---"NEWBY'S TURN.

MS. BROWN: ALL RIGHT.

THE COURT: BUT YOU CAN EXPLAIN YOUR

ANSWER THAT MR. NEWBY ASKS.

MS. BROWN: OKAY.

Q: You said that a contféct was signed with the city
over the use of this city compactor?

Yes.

: And who signed that contract?

I did.

: And what capacity did you sign the coﬁtract in?

For the association.

e TR e ¥

: As the president?

Prestige Court Reporting, Inc.
413 Paul Street, Conway, SC
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A: Well, I may or the association manager, anyone
has the capacity to do that, to my knowledge.

Q: Anyone has the ---

A: Well, not anyone, certain people, —---

Q: You do, as president, have the right to sign
contracts?

A: .Yes, I do.

Q: And even the property manager, you say, has the
right to bind the POA?

A: Well, I'm not sure/what the limits of that is,
but on occasion, that happens, when the board is

not in town, that maybe they would sign for the
board on something like that, maybe not a major
contract.

Q: And that's okay with you?

A: Well, if it's allowed, it is okay with me.

Q: Well, is it allowed by you, as the president?

A: Well, I would think, on something major, yes, the
- board should sign. This is a three year

contract. |

Q: My question was, do ybﬁ allow the property
manager to sign contracts on behalf of the POA?

A: Weli, if it's an annual maintehance contract,
say, for the roof or something, you know,

something that's not, not that important, vyes,

Prestige Court Reporting, Inc. ' 843/248-5252
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Q: But you, as the president, have the authority to

that's part of the routine course of this
business.

Q: So some things he can sign for, he or she, and
some things you don't think they have authority
to sign for?

A: Yes. I would think that's true.

sign any kind of contract, don'£ you?

A: I don't know 1if that's-beyoﬁd the scope of my
ability to answer, any kind.

Q: Tell us what you think.

A: Okay. Well, as, as the duly elected officer of
this,HOA, yes. |

Q: Okay. Now, I héard‘what you said about parking
on the top deck, and I think i got it down, wrote
it down right. You said people don't always know
there's parking downstairs; is that cqrrect?

A: We have a sign, but it's, you know, new guests
may not see the sign or know there's additional
pa;king.

Q: Of course, by the way, all owners know there's‘
parking downstairs, don't they?

A: I would think so.

Q: And you said it's difficult to find parking,

especially on the top deck; ---

Prestige Court Reporting, Inc. 843/248-5252
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Yes.
--- is that right?

Yes.

e x>

That's because people just don't like to go
downstairs because, you said, it's difficult to
maneuver down there; is that correct?

A: Some vehicles are too big to get down there,
also.

Q: And it's also difficult to maneuver, you said you
had to‘put carpet on the concrete pilings.

A: Yes, we did. We did.

Q: So everybody who wants to park, in fact, I think
Mr. Pistone admitted yesterday, everybody wants
to park where it's the most convenient and the
easiest to park. Would you agree with that?

A: Probably. But that's a 15 minute loading zone
that's he's parking in, aﬁd it's clearly marked.
Q: But everybody wants to park where it's easy,
don't they?

A: Yes.

Q: So while the top deck might be full because
everybody wants to park where it's easy, there
may be plenty of parking spaces downstairs at the
saﬁe time; isn't that correct?

A: In the summer, that would be less true, and our

Prestige Court Reporting, Inc. 843/248-5252
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maintenance man often can't find anyplace to park
because the whole place is full.

Q: The maintenance man ---

A: Yes.

Q: --- can't often find a place ---

A: Yes.

Q: —-- to park? Does he have a designated parking

space under either the Master Deed or on the plot
pPlan or anything like that?

A: No, he doesn't. If they are full, then he will
either go across the street to the hotel parking
or he may park by the pool where cars can stiil‘
by, at the base of the pool, and park his vehicle
there, but he is not to take én assigned space if
it's full. . |

Q: If he can find a space, though, it's not
completely full and he can find a space, does he
usually park in a parking space?

A: Yes.

Q: All right. Now, if he does that, does he have to
do that with your approval? |

A: No.

Q: He.doesn't? He does it against your approval?
A: No.

Q: Well, how does he do it-?

Prestige Court Reporting, Inc. 843/248-5252
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A: Well, he's an employee, and he would naturally
want to park there. So if there's a space
available that others aren't using, why couldn't
he park there?
Q: My question'is,_does that meet with your
approval-? '
A: There, there have been, there has been no
objection to this.
Including no objection by you?
That's correct.
Has there been any objection by the board?

No.

e e ¥

So when he pulls in a parking space that he finds
on a busy day, but he's still got a space, and
then an owner or a renter pulls in and finds it

to be completely fuil because the maintenance

caused any complaints from you or the board or
anybody else. 1Is that your testimony?

A: That's true. But if it's full, he will park in
that space, the access space. That was where he
parks if it is full. ’
Q:lThe board could tell him, "We don't want you
parking on the deck anywhere. We want you

parking across the street"; is that right?

" Prestige Court Reporting, Inc. 843/248-5252
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Barbara Brown Recall — Redirect Examination by Mr. Barnett
Barbara Brown‘RecaII — Direct Examination by The Court

230

A: That's true.

Q: Have you chosen not to tell him that?

A: It has not come up.

MR. NEWBY: THAT'S ALL I HAVE, YOUR

HONOR.

THE COURT: OKAY. MR. BARNETT?

RE-DIRECT EXAMINATION

BY MR. BARNETT:

Q: Ms. Brown, Mr. Newby asked you about the
president signing_certaiﬂ agreements. As the
president, are there agreements that'you would
require board approval before you would sign it?
A: Well, we would have board approval, yes, but may
have one signature on it. |

Q: And are there agreements thaf under the terms of
your Master Deed and bylaws require a board
written consent?

A: Well, one 6f the duties would be to sign
contracts and things like that. So, yes, that is
one of our duties.

Q: Okay, thank you.

MR. NEWBY: NOTHING FURTHER.

EXAMINATION

BY THE COURT:

Q: Ms. Brown, I have a couple of questions. Why did

Prestige Court Reporting, Inc. 843/248-5252
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the St. Clements Homeowners Association wait 15
years before suing BE-MI, Inc. concerning the
side deck?
A: Well, as I said, I became an owner in 1994, and
all fhrough the '90s, there was a lot of
construction defects with our building, 12 major
areas of construction defects that resulted in a
lawsuit with Chancel Construction'in 2000 and’
then remedying those. We had a forensic
architect who determined some of the problems
that were not so obvious. So, as an owner, when
I came on, that's all that was talked about and
dealt with, Then, after that, there were other
problems with the pool bar area that resulted iﬁ
a lawsuit, and now —--- |
Q: I'm sorry. I ---
A: I'm sorry.
Q: I didn't understand that.
A: Oh, after, after the other problems with the
building defects and all, then there were
problems with the pool bar that, other problems
that resulted in a lawsuilt, and then that took a
couple of years. '
Q: Why didn't you, when the St. Clements Homeowners

Association brought the other lawsuit against BE-

Prestige Court Reporting, Inc. | 843/248-5252
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MI,

Inc. concerning the pool bar, why wasn't this

issue brought in that lawsuit?

A: Okay.
Q: Because it was known about then, wasn't it?
A: Yes. But -- I was not on the board, but

apparently that board felt this, the, those

problems affected the owners the most, it was the

most egregious at the time, and made the choice

to go with the other issues. They had tried to

impose rules and regulations that were not being

followed, and then it resulted in a lawsuit.

Q:

So just to be clear, that board knew about this

side porch, the side deck, but decided not to sue

BE-MI, Inc. when it brought the other lawsuit

about.the side deck?

Az

It's my understanding that's true, because the

other affected more owners, but those are just my

words. Let me just, I guess, retract that. I

don't know specific. I just know that this was

not included.

Q: But you'vevreviewed all the records ---
A: Yes. |
Q:  —-- before you came into the courtroom yesterday?
A: Yes.
Q: I mean, you've testified to that.
Prestige Court Reporting, Inc. ' 843/248-5252
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233
A: Uh-huh (affirmative response).
Q: You're the person that the St. Clements
Homeowners Association chose to testify. In
fact, you're the only person that the St.
Clements Homeowners Association chose to testify.
A: Uh-huh (affirmative response).
Q: You are the only person who's reviewed these
records to testify. |
A: Uh-huh (affirmative response).

Q: So my question would be, again, in reviewing

Clements Homeowners Association, Inc. waé aware
of the side deck issue in 2003, when it sued BE-
MI, Inc. concerning the pool bar, but decided
that it wasn't iméortant enouéh then to sue BE-
MI, Inc. concerning the side deck; is that
correct?

A: T would not say -- It may not have been
important, but they're also separate issues.
They were two different issues. One was the
operation of the pool bar, and this is an
encroachment issue. So they're two different
issues.

Q: Well, now,lI don't want to put words in your

mouth. I mean, it would have been so simple to

Prestige Court Reporting, Inc. . 843/248-5252
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"to be two different issues.

have added them both in the lawsuit.

A: After the fact, that seems true, but they were
different issues, and I don't know if was advice
of an attorney, I don't know what happened, but I
just know that this wasn't included.

Q: But you were a homeowner at the time?

A: Yes.

Q: And ybu were visiting the property fairly
regularly at the time?

A:.Well, I stiil lived out of stéte, but yes, I
came, you know, several times a year, probably.
Q: And now that you're on the board, have you asked
any of the prior board members why that iséue
wasn't joined in that prior lawsuit?

A: On the advice Jf the attorney, it was considered

No.
Okay.
Listen to my question ---

Okay.

e X0 2o

-—-— very carefully. Now that you're president of
the St. Clements Homeowners Association, have you
asked any of the prior board members why that

issue wasn't joined with that prior lawsuit?

A: Yes.
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235
Q: And what was the answer given?
A: It was two different issues.
Q: Okay, thank you very much. That's all I have.
Thank you.
MR. BARNETT: YOUR HONOR, MAY I ASK HER A
QUESTION ON THAT?
THE COURT: CERTAINLY.
RE-DIRECT EXAMINATION
BY MR. BARNETT:
Q: Ms. Brown, in speaking to your former board
members about the reason for that, did any issue
ever come up about whether or not that was
discussed with the attorney who handled that
case, in other words, did that board discuss with
their attorney ---
A: Yes.
Q: --- the issue whether the side deck should be
included in that lawsuit? |
A: Yes.
Q: And did any of those board members explain to you
or tell you what that attorney may have advised
them with regard to whether the side deck should
be included-?
A: Yes.
MR. NEWBY: YOUR HONOR, HE'S NOT ONLY
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LEADING THE WITNESS, HE'S

ELICITING HEARSAY EVIDENCE,

WHICH T THINK IS
INAPPROPRIATE. SHE'S
TESTIFIED FULLY ON THIS
POINT. I MEAN, THE FACTS

ARE PRETTY OBVIOUS ANYWAY,
BUT I WOULD OBJECT TO THAT
QUESTION OR LINE OF
QUESTIONING.

MR. BARNETT: YOUR HONOR, SHE'S JUST
TESTIFIED IN REPLY TO YOUR
QUESTION ON THIS VERY

TSSUE.

"THE COURT: I AGREE, BUT YOU ARE

LEADING THE WITNESS ---

MR. BARNETT: I;M NOT TRYING TO -- I'M
NOT SUGGESTING AN ANSWER.

I'M JUST SAYING WAS IT

DISCUSSED WITH THE

ATTORNEY.

THE COURT: I'M SURE IT WAS DISCUSSED

WITH ---
MR. BARNETT: OKAY. AND I'M ASKING ---

Q: Was the issue of whether or not the side deck
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should be included, was that discussed with the
attorney?

A: Yes.

Q:'And do you know what the attorney, did the board
members tell you what that attorney said on that
issue? )

A: Two different issues.

MR. NEWBY: YOUR HONOR, IT'S HEARSAY,
WHATEVER THE ATTORNEY SAID.

EVEN THOUGH THE ATTORNEY

WAS THE AGENT FOR THE POA,

AND WHETHER HE OR SHE WAS

RIGHT OR WRONG IN THEIR

ADVICE, THE BOARD IS BOUND

BY IT, AS THEIR AGENT, BUT

STILL, HE'S ELICITING

HEARSAY.

MR. BARNETT: WELL, I'LL TELL YOU WHY
IT'S NOT HEARSAY, YOUR

HONOR. IT'S NOT ASSERTED

FOR THE TRUTH OF THE MATTER
PRESENTED. IT'S NOT

ASSERTED AS TO WHETHER THE

ATTORNEY WAS RIGHT OR WRONG

AS WHAT HE WAS SAYING. THE
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QUESTION IS WHY DID THE

ASSOCIATION NOT DO

SOMETHING, AND THE FACT

THAT HE MAY HAVE TOLD THEM

SOMETHING, WHETHER THAT'S

TRUE OR NOT TRUE, BEARS ON

WHYVTHEY DID OR DIDN'T DO

SOMETHING.

THE COURT: AND I THINK SHE'S TESTIFIED

THAT, I DON'T KNOW WHETHER

THE ATTORNEY TOLD THEM

THAT, BUT THE PRIOR BOARD

MEMBERS HAVE TOLD HER THE

SAME THING, THAT THEY

CONSIDERED IT TWO DIFFERENT

ISSUES.

Q: Is there any, I'm just asking, is there any other
reason, other than it was two different issues,
that you garnered from your discussion with them?
A: Two different, but also the one seemed to be the,
the most immediate problem at the time.

Q: Thank you.

THE COURT: I BELIEVE YOU SAID YOU MAY

HAVE ANOTHER REPLY WITNESS,

MR. BARNETT?
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Leon Bechtel — Direct Examination by Mr. Barnett

Q: You've owned a unit there continuocusly, at all

239
MR. BARNETT: I DO, ONE.
THE COURT: ALL RIGHT, THANK YOU VERY
MUCH. YOU MAY CALL THAT
PERSON.
MR. BARNETT: THE PLAINTIFF CALLS LEON
BECHTEL TO THE STAND.
LEON BECHTEL, AFTER HAVING BEEN CALLED TO THE STAND
AND DULY SWORN, TESTIFIED AS FOLLOWS:
DIRECT EXAMINATION
BY MR. BARNETT:
Q: Mr. Bechtel, are'you an owner at St. Clements?
A: Yes, I am.
Q: And when did you purchése your unit at St.
Clements?
A: December of '87.
Q: All right, sir. So you were one of the very
first owners; is ---

A: Correct.

times since then?

A: Correct.

Q: And have you ever served on the bbard of
directors for the association, the plaintiff in
this case?

A: Yes, I have.
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Q: When were you first elected to the board?

A: I was elected at the first elected board, and
that was in 1988.

Q: All right. And ---

A: November of 1988.

Q: And between the time of the filing of the Master
Deed in December of '87 and your election in
November of '88, who served on the board during
almost that one year?

A: That was an appointed board, and that was Dwight
Cox, Guy Collins, and Charlotte Collins.

Q: And did you attend the annual meetings of the
members in November of '88, '89, and 19907

A: Yes, I did.

Q: Hand you what has been marked Plaintiff's
Exhibits 3, 3A, and 4 and ask you if you
recognize those as the minutes of those three
annual homeowners meetings.

A: (Pauses while reviewing documents.)

Q: Are those the minutes of those meetings?

A: Yes, they are.

MR. BARNETT: MOVE TO INTRODUCE THESE
INTO:EVIDENCE, PLEASE.

MR. NEWBY: MR. NEWBY, ANY OBJECTION TO

3, 3A, AND 47
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241
MR. NEWBY: I DON'T HAVE ANY OBJECTION,
YOUR HONOR.
THE COURT: SO ADMITTED.
PLAINTIFF'S EXHIBIT NUMBER 3
PLAINTIFF'S EXHIBIT NUMBER 3A
PLAINTIFF'S EXHIBIT NUMBER 4
ADMITTED INTO EVIDENCE
Q: And how many board members does the St. Clements
have or did it have during these early years?
A: Three. |
Q: And who was elected along with yourself at the
1988 meeting?
A: Marshall Melton and Randolf Morgan.

Q: And the three of you served a two year term?

Q: So those were the three directors from November
of 1988 until November of 1990, when the next
annual meeting was held?

A: That's correct.

Q: I'm sorry. That's not when the next annual
meeting was held, the next election of directors?
A: Elected directors.

Q: All right, sir. And during your term on the
board, and I'll just talk about that first term

because that's when_the issues in this case were
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involved; during that term, your election,
between 1988 and November 1990, did you attend
all the board meetings that were held duriﬁg that
two years?

A: Yes, I did.

Q: All right, sir. And were board meetings held
from time to time, either in person or by
telephone?

A: Yes.

Q: And what sort of things were discussed at those
board meetings?

A: Late fees, delinquent homeowners on their
association dues, financial concerns, onsite
issues that were just kind of normal.

Q: All right, sir. And Hurricane Hugo, I think we
all remember, was in September 1989. After that,
were any issues hurricane relatea discussed at
the board meeting? ’

A: Lots of, lots of =- Everything was in the air
when Hugo hit, so the board and property managing
company, and we were all scrambling to, to
reconnect the pieces.

Q: All right, sir. And at any time during any of
the board meetings between your election in |

November of 1988 through November of 1990, did
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~there ever any discussion of the construction of

-Q: At any time at any of those meetings, was there

243
the board ever vote to approve the construction
of the side deck by the defendant in the parking
lot?
A: No.

Q: At any time during any of those meetings, was

such a side deck?

A: No.

ever\any mention of any/kind of that side deck?

A: No.

Q: Or of any request by the defendant to construct
it?

A: No.

Q: When did you first become aware that a side deck
was being proposed or constructed, this side

deck, the side deck at issue in this case?

A: The first time I heard anything about it was in
the middle to the latter end of July of 1990,

when friends of ours, actually I sold them a unit
in St. Clements, they were vacationing down here,
and they came back and informed me that, they
said, "What's Luke built on to his shed?" They
used the word "shed."

And T said, "I don't know what you're

Prestige Court Reporting, Inc. : 843/248-5252
413 Paul Street, Conway, SC. www.prestigecourtreporting.com

Page 323



=W N e

0 3 o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

244

.the deck had been constructed?

talking about," and then they described it to me,
and I said, "Well, we're going to be going down
for two weeks. Our August, that's when we go on
our vacation, and so I'll take a ldok and see
what's going on."

Q: And did you come down in August of 19907

Yes, I did.

: And what did you observe at that time?

ZoQ

I observed a completed awning and deck.

Q: Were there any board meetings between August of
1990 and the annual election in November of 1990?
A: Yes. I believe there were.

Q: Aﬁd do. you recall whether or not this deck issue
came up at any of those board meetings?

A: This deck issue did not come up.

Q: Okay. Did it concern you or not concern you that

A: It did, and we were in, we were in a sequence
there of needing to find, secure another property
management company. We just came through the

Hugo dilemma, and so on the priority list of
pursuing the actual cause of it, it was not on

the, on the first priority.

Q: And did you discuss ﬁhe deck issue with any board

membér or prospective board members that might
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have been running at that time?
A: Yes.
Q: Who did you discuss it with?
A: Well, actually, Dr. Clements approached me and
wanted to know What I knew was going ---
MR. NEWBY: YOUR HONOR, I'M GOING TO
OBJECT TO ANY‘HEARSAY FROM
SOMEBODY NOT IN THE
COURTROOM AND NOT HAVING
TESTIFIED.
MR. BARNETT: YOUR HONOR, THE ISSUE, I
THINK, IS, WAS THE BOARD
CONCERNED ABOUT IT AND HOW
WAS IT‘BROUGHT TO THEIR
ATTENTION.
THE COURT: MR. BECHTEL, PLEASE DON'T
TESTIFY AS TO WHAT DR.
CLEMENTS SAID TO YOU.
MR. BECHTEL: OKAY.
THE COURT: AS A RESULT OF WHAT DR.
CLEMENTS SAID TO YOU, YOU
CAN TESTIFY AS TO WHAT
ACTIONS YOU TOOK.
Q: Let me just follow-up then, Mr. Bechtel. The

next election after you served that two years was
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1 held in November of 1990 at the annual meeting?

2 A: Correct.

3 Q: And who were the three directors elected in

4 November of 19907

5 A: Myself and Dr. Clements and Marshall Melton.

6 Q: And following Dr. Clements' election to the

7 board, did the board obtain any further

8 information about this, did anyone else bring it

9 to the attention of the board that this had been
10 constructed?

11 A: There was, there were a number of concerns voiced
12 to the board.

13 Q: Let me show you what's been marked Plaintiff's
14 Exhibit Number 5, which was the November 21,

15 1991, letter from the property manager to the

16 board and ask you if you recognize that. !

17 A: (Pauses while reviewing document.) Yes, I do.
18 Q: And did you receive your copy of that letter?
19 A: Yes, I did. ‘
20 Q: And is.thatAthe letter where -- Would you
21 publish, starting with the third line in the last
22 full paragraph?
23 A: "Does Luke have specific written approval from
24 the Homeowners Association or the developer which
25 gave him permission to occupy two parking spaces?
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Further, was this approved by the City of Myrtle

Beach since normal and certain numbers of parking

- Spaces are required based upon the size of the

condominium development?"

Q: And as a fesult of that letter to the board
members, did the board receive any information
that indicated that the defendant, in fact, had
permission to build the side deck?

A: No.

Q: And I'll show you then what's been marked as
Plaintiff's Exhibit Number 6, which was a letter
from your property manager to Mr. Goude, and ask
you if you received your copy -- and it shows a
carbon copy going to the board members, and ask
you if you received your copy of that letter at
the time? ‘

A: Yes, I did.

Q: And would you read the next to the last
paragraph, publish the next to the last péragraph
there on page one?

A: "On another issue, several homeowners have
questioned your authority to utilize two parking
spaces. Have you received writﬁen approval from
the Association or thé developer for said

permission? As limited as parking spaces are, we
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would like to resolve this matter as soon as
possible.™

Q: And as a result of that letter, did the board
receive anything ih writing from anyone as to
whether or not he had such permission?

A: No. A

Q: All right. Did any of the board members respornd
to either of these two letters, to the rést of
the board, as to whether or not they had
knowledge of fhis?

A: No.

Q: And I'll show you then what's been marked as
Plaintiff's Exhibit Number 7, which is a letter
from your property manager to the defendant,
March 27, 1991, and ask you if you received, and
it was carbon cqpied to the board members, and
ask YOu 1f you received your cdpy of that letter
at the time that it went out.

A: Yes.

Q: And would you publish the sentence starting in
the middle of the next to the last paragraph,
beginning on the right with the word "Even"?

A: "Even though yoﬁ have assured me verbally that
you have written permission for the parking

spaces and the vending rights, would you please

Prestige Court Reporting, Inc.
413 Paul Street, Conway, SC

843/248-5252
www.prestigecourtreporting.com

Page 328




s W N e

0o N o O

10
11
12
13
14

.15

16
17

18"

19
20
21
22
23
24
25

Leon Bechtel - Cross Examination by Mr. Newby

249
help us update the Homeowners Association's files
by supplying us with these written documents? Do
'you have" -- "Do you also have the same for the
storage area in the basement?"

Q: And as a result of that letter, did the board
receive any written documents from anyone
indicating that the defendant had permission to
occupy those two parking spaces where the side
deck's located?
A: No.
Q: And as a result of any of these three letters,
did any of the board members bring to the board's
attention any knowledge that they may claim to
have had as to whether or not the defendant had
any permission to use those spaces where the pool
deck was constructed?
A: No, not to my knowledge.
Q: And was Marshall Melton one of the board members
at the same time all'three of thosé ietters went
out?
A: Yes.
MR. BARNETT: NO FURTHER QUESTIONS.
THE COURT: MR. NEWBY?
CROSS EXAMINATION
BY MR. NEWBY:
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- A: Six years, two -- three, three two-year terms.

Good morning.

Good morning.

Do you pronounce it Bechtel or Bechtel?
Bechtel, but I'm flexible.

: What's that?

I'm flexible.

o = 0 » 0O ¥ ©

That's good. It pays to be flexible, I've
learned. Mr. Bechtel, how many times have you

served on the board?

Q: What offices have you heldAduring your ownership
period at St. Clements?

A: Vice-president and secretary/treasurer.

Q: Have you held either one of those positions more
than once?

A: I don't recall.

Q:‘Are you on the board now?

No.

: When was the last time you were on it?

'87 and "88, 2087 and -- 2007 and 2008.

So ﬂust last year, you were on the board?

Correct. -

© 0 F O P

That means you were on the board during the
period of time that included the previous

lawsuit, were you not? At least before the last
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lawsuit ended; were you elected to the board? Do
you recall?
A: I don't recall that.
Q: Did you testify at the previous --—-
A: No.
Q: -—-- trial?
A: No, I did not.
Q: All right. ©Now, there have been questions asked
this morning about the Plaintiff's Exhibits 5, 6,
and 7, which you were shown. I'm not sure where
they are now. Here they are. And you were asked
to read certain portions that relate to the side
deck.
A: Uh-huh (affirmative response).
Q: You're familiar with those letters, are you not?
- A: Yes.
Q: So would you agree with me that there's
absolutely no question that you and other members
of the board knew of the existence of this side
deck at least as early as 19917
A: Could you restate that?
Q: You and other members of the board knew of the
existence of this side deck at least as early as
February of 19917
A: Yes.
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Q: And, in fact, you testified that you actually had
learned of it as early as July of 19907

A: Correct.

Q: When some friends told you about ---

A: Verbal, correct.

Q: And then you came down a few weeks later or a
month later or whatever and saw it yourself?

A: Correct.

Q: Now, during the period that followed Hugo, am I
correct that there was damage to the St.

Clements? |

A: Yes. There certainly was.

Q: And there were issues relating to insurance
coverage, right?

A: Correct.

Q:JYou-weren't sure whether you were going to get
the insurance payment that you hoped‘to get and
there was a big dispute with the carriér, things
about the elevation certificates and all of that;
am I right?

A: Correct.

Q: And then you had further disputes about who was
going to fix it and how it was going to be fixed
and how much it was going to cost to fix it?

A: Correct.
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Q: Do you remember that Bill Benik, with Scottish
Insurance, was your insurance agent at the.time?

A: That's my recollection.

Q: All right. Do you remember that he and Dwight
Cox personally went to Washington to meet with

FEMA about the insurance? |

A: They reported that.

Q: All right. You have no reason td disagree with
that, do 'you, ---

A: No.

Q: —--- not disbelief? In the minutes that you
brought today, do you see anything that

authorizes them to go to Washington and discuss
your insurance coverage ilissues?

A: No.

Q: Did they do it Withput it being in your minutes?
A: They reported that they went.

Q: All right. The board didn't object to that, did
they?

A: No.
'Q: They let them do it and negotiate on behalf of
the board, didn't they?

A: I don't know that they negotiated on behalf of
the board.

Q: Were they trying to get more insurance money?
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were -- Was it just the St. Clements they were

. but you just can't remember if Bill Benik and

A: Not -- I wasn't there. I don't know what their
goals were.

Q: You don't?

A: No.

Q: You have no idea why they went up there?

A: Well, there was a dispute, and, and they were
trying to figure out, there was elevation issues.
There was a whole lot of things, and so I really
can't tell you that I know what their ---

Q: You don't know that they were up there trying to
get more insurance money to fix the St. Clements?

A: T don't know if it was just St. Clements. They

representing? I don't know that. I don't know
who they were representing, if it was just St.
Clements or if it was in an official capacity. I
can't tell you that I know that.

Q: Well, even if it wasn't just St. Clements, they
were also trying to get money for St. Clemehts,
weren't they?.

A: That could have been. I can't tell you that I
know that.

Q: So you know all about this deck in 1990, 1991,

Dwight Cox were trying to get money to repair the
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building after Hugo?
A: Well, I thought we had insurance coverage. So
I'm not gquite sure why, I don't, I'm not an
insurance expert.
Q: Hugo was a pretty big deal, wasn't it?
A What was a big deal?
Q: The damage to the building.
A Yes! It was a big deal.
Q: A lot bigger and more expensive deal than this
side deck, wasn'f it? |
A: It certainly was.
Q: But you remember all about the side deck, don't
remembér anything about the Hugo insurance claim?
A: As, on the board, different of us took different
aspects of it. That was not one of the things
that I specifically held onto.
Q: I see. Well, let me a@sk you this. Did you
object to Dwight Cox -- By the way, Dwight Cox
was no longer on the board at that point, was he?
A: No. )
Q: Did you object to him going up there and trying
to get more money for the POA?
A: No.
Q: You've testified that you don't recall there

being any formal board meetings where this side

Prestige Court Reporting, Inc. , - 843/248-5252
413 Paul Street, Conway, SC www.prestigecourtreporting.com

Page 335



Qo N o o w N

10
11
12
13
14
15
16
17
18
19
20
21

22

23
24
25

256

_with that?

deck was approved.

A: Correct.

Q: And I think you even testified you don't recall
any formal board meetings where it was discussed?
A: Correct.

Q: All right. Have yoﬁ ever heard the term
"apparent authoritY"?

A: Can't tell you that I did.

Q: Have you ever signed a contract with a company,
with the president of a company?

A: Yeah.

Q: Ever had a verbal agreement with-somebody who
works for a company?

Yes.

: What business are you in?

Real estate business.

And how long have you been in that business?

: 25 plus years.

o »2 0 » O >

I'll bet you've had a lot of verbal agreements‘

that you relied on in 25 years. Would you agree

A: Not without following up in writing.
Q: Never have?

A: I don't recall.

Q

Don't recali ever doing it. Every agreement

Prestige Court Reporting, Inc. 843/248-5252
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you've reached in your 25 years has been reduced
to writing. Is that what you're ---

A: No, no, no. That's not what I'm saying.

Q: If you reached an agreement with é company, with
the president of a company you do business with,
would you expect that that president would have
the apparent authority to ——-

MR. BARNETT: YOUR HONOR, I MUST OBJECT.

THE ISSUE IS THIS LAWSUIT, |

THIS ASSOCIATION. WHATEVER

HE MAY OR MAY NOT HAVE DONE

IN HIS BUSINESS IN THE PAST

IS NOT RELEVANT TO THIS

LAWSUIT. THE LAW IS WHAT

THE LAW IS. HE'S TRYING TO

GET INTO SOME LEGAL MATTERS

BY TALKING ABOUT HIS

BUSINESS OVER THE YEARS AND

OTHER MATTERS. IT'S

IRRELEVANT.

THE COURT: OVERRULED. IT'S CROSS

EXAMINATION.

Q: Would you expect that if you entered into a
verbal agreement with the'president of a company

that he would have the authority to agree with
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you?

A: Yes.

Q: And that's a normal and reésohable expectation,
is it not? 4

In some cases, not in all cases.

Have you noticed that}the policies of your board
of directors of this POA have changed from year
to year as the membership changes?

A: Sure.

Q: And that, too, is normal, isn't it?

A: Yeah.

Q: No two people think exactly alike, would you
agree?

A: I would agree with that.

Q: And no two groups of people would then think
exactly alike, would they?

A: Correct.

Q: So from year to year, some boards might be a

little more relaxed in their procedures and some
boards may be more formal in their procedures.

Would you agree with that?

A: Correct.
Q: And that's true with this homeowners association,
isn't it?
A: Yes.
Prestige Court Reporting, Inc. 843/248-5252
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Q: So the fact that one group tends»tb be less.

formal and one group tends to be more formal does

not take away from their authority, does it?

A: No. .

Q: Have you followed the rental history at St.

Clements?r

A:- No.

Q: Do you rent your unit?

A: Yes. |

Q: Do you have more than one unit?

A: No.

Q: And how have the rentals been in the last few

years? Has there been a trend up or down?

What years are you referring to?

Q: Well, let's start with this year, 2009;

A: I had a good‘year this vyear.

Q: You did?

A: Yeah.

Q: Do you think the entire property did?

A: Say that again.

Did the entire property, the entire St. Clements

have a good year --- |

A: I don't know what they did.

Q: —--— for 2009? How about 20087

A: Not a good year. |
Prestige Court Reporting, Inc. 843/248-5252
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Q:
A:

Q:

Q:

A:

Q:

A
Q
A
Q:
A
Q

actually been up in your personal experience?

A: Well, actually, we made a rental property
managing decision. It's no longer with the
Caravelle. So there can be reasons other than

the economy, because we made a rental change.

recession, you personally have had a gobd year

this year?

: And your traffic aﬁd the occupancy rate and all
that depends on lots of factors, liké

competition, the weather, how many people are in
town, terrorism, all kinds of things affect that,

don't. they?

Less traffic?
Less traffic.

So, this year, despite the recession, has

And my question was, not withstandihg the

Yeah.

How about '07?

Are you talking rental history?

Right.

I don't recall.

It varies from yearrto year, does it not?

Yes.

A: Gas prices.

Q: Gas prices. So there's no way to know from year
Prestige Court Reporting, Inc. 843/248-5252
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to year whether the top deck is going to be full
of cars or the bottom deck is going to be full of
cars, is there? ‘
A: No way of knowing.
Q: When you were a board member and an owner, did
you keep a car covered up in storage in the
basement?
A: Yes.
Q: How long did you keep your car there?
A: Three, four years.
Q: Three or four years?
A: That's a guess.
Q: Could it be more?
A: Could be.
Q: And during the time that your car was being
stored in the basement, that»parking Space was
unaﬁailable to renters or people who wanted to go
to the bool bar or anybody else that needed a
parking space; would you agree?
A: That's correct.
Q: And how many other cars were like that, being
kept out there by owners or renters or whatever?
A: It varied. I'm, I'm going to guess, the most at
any one time, in my recollection, would be four
or five, at the most.
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Q: Does that include the one that's there now?

A: I don't think it includes that one, no. It may.
It may. I don't recall that.

Q: Okay, four or five or six, if we add that one?
A: It's a guess.

Q: So would you agree that for a period‘of years,
the board, as it fluctuated in membership from i
time to time, chose not to enforce any rule or
regulatién or policy to require those people to
move their vehicles?

A: Correct.

Q: And at the same time, they chose not to file any
action or lawsuit against BE-MI over the deck; is
that correct? .

A: That's correct.

Q: And, in fact, from 1990 until this case was
filed, the POA has brought no lawsuit against BE-
MI over the side deck, has it?

A: No.

Q: Do you remember there being a camper stored in
the basement for a time?

A: I don't recall a camper. I remember, you know, a
trailer.

Q: Okay. And how long did that stay there?

A: I can't tell you that I know how long that was.
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knowledge?

%

0 » 0

MR. NEWBY: YOUR HONOR, WE'LL OFFER

THIS PICTURE INTO EVIDENCE.

HE'S IDENTIFIED IT.

MR. BARNETT: NO OBJECTION.

THE COURT: ALL RIGHT. IT WILL BE

DEFENDANT'S EXHIBIT 17,

WITHOUT OBJECTION.

DEFENDANT'S EXHIBIT NUMBER 17

ADMITTED INTO EVIDENCE

Q: Mr. Bechtel, do you know who owned this, whether
it's a camper or a trailer, and frankly, I can't
tell, do you know who ownedAthat?

A: |
Q:
A:
Q:
make-ups, chose not to sﬁe anybody over the four,

five, or six cars that were stored down there and

263

Not to my knowledge.

Can you recognize that picture?
Yes.

Is that the ---

That's what I was referring to.

No, 'I don't.
Is it your assumption that it was a homeowner?
I can't assume that either. I don't know.

So, over the years, the board, in its various
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it chose not to sue anybody over the trailer or

camper that was stored down there; is that

accurate?

A: In my recollection,
Q: And they chose not to sue Mr. Goude and his

company over the side deck during that same

period; is that right?

A: That's correct.

Q: And to this date, they'

parking issues, other than Mr. Goude, have they?

A:

Q:

TR TR oo o2

all the places I can sit at, that wouldn't be
where I would choose to sit.

Q: Do other people disagree with you and sit there?

Over parking?

Yes.

Not
You

the

Yes.

And
No.

You

Not

: Any

It's just not a very pleasant place to be. . Of

over parking.

either were, have been, or still are a patron

pool bar, are you not?

have you sat on that deck, the side deck?

never have?

to my recollection.

reason why you haven't?

I'm not aware.

ve not sued anybody over
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A: Oh, I'm sure they do.
Q: Have you seen people sit there?
A: I've seen a lot of people_sitting there.
Q: So a lot of people do like it, they do find it
not to;be too unpleasant; would you agree?
A: Sure.l
Q: And some of‘those people are owners, are they
" not? ' |
- A: They could be. I don't remember seeing owners -
there, but they could be.
Q: How about renters?
A: I'm sure there's renters. _
Q: Is there any other placé to sit outside at the
St. Clements when the weather is inclement, that
you‘caﬂ”get out of the weather, other than on
that covered deck?
A: Just around the pool.
Q: Is it covered? ;
~A: No. |
Q: Okay. So you can sit out in the rain at the
pool, but you can't find anyplace to get out of
the rain other than this covered deck, right?
A: Under the, under the overhang going into the
lobby, you could.
Q: So you could sit there in the loading zone, I
Prestige Court Réporting, Inc. : , 843/ 248—5252
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guess?
A: Yeah.
Q: Okay.
. MR. NEWBY: THAT'S ALL I HAVE, YOUR
HONOR. |
. THE COURT: MR. BARNETT?
MR. BARNETT: YES, YOUR HONOR.
RE-DIRECT EXAMINATION
BY MR. BARNETT:
Q: Mr. Bechtel, Mr. Newby asked you about whether or
not there had been any action taken against
people who were parking for long periods of time
in the parking lot in the past years, and I show
you what's been marked Plaintiff's Exhibit Number
12, which was a parking policy adopted in 2006.
A: Okay.
Q: And I believe the policy is the next to the last
paragraph there.
A: "If an owner has a car parked at ﬁhe St. Clements
and rents/lets others use his condo, he will have
to remove his car from the property from Memorial
Day through Labor Day so that the required number
of parking places are available.
"Owners will be notified of this néw
policy."
Prestige Court Reporting, Inc. ‘ | 843/248-5252
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Q: And prior to the enactment of that parking policy
in 2006, to your knowledge has there ever been a
parking policy adopted by the board that would
have prevented people from parking in spaces for
an extended period of time?
A: Not that I'm aware of.
MR. BARNETT: NO FURTHER QUESTIONS.
RE-CROSS EXAMINATION
BY MR. NEWBY:
Q: Mr. Bechtel, it now been three years since that
policy has been adopted. Has that fellow who o
continues to park his car down there been sued
over it?
A: Not to my knowledge.
MR. NEWBY: THAT'S ALL.
EXAMINATION
BY THE COURT:

. Q: I have some questions, Mr. Bechtel. You said you
didn't testify in the prior lawsuit; is that
correct?

A: That's correct.
Q: But you did sign an affidavit. Do you recall
that?
A: I don't recall that.
Q: You and your wife both signed affidavits.
Prestige Court Reporting, Inc. 843/248-5252
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A: Okay.
You don't recall either one of those?
A: I,dqn't, but -- What's the date, what's the year
on that again-?
Q: Well, the affidavits weré signed September 16th,
2003.
20007
2003.
2003.

Yes, sir.

e zoe

That was, that was probably, our son passed away
in 2002, and so there was, there was a space of
time there where we were pretty disconnected, and

I believe that falls into that, into that trial.

Q: It looks as if you bo£h signed them here in Horry
County. |

A: Okay.

Q: Your affidavit says that,  "He and his wife are
unit owners at the St. Clements;" that, "The St.
Clements Beach Bar & Grill hours of operation

past midnight are a problem due to the noise
related issues," that, "Bar patrdns and/or guests
sit on the railing at the beach access, making
ingress and egress difficult," and that he is not

in favor of closing this access to the beach, and

Prestige Court Reporting, Inc. , 843 /248-5252
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your affidavit, your wife's affidavit, the
affidavit of Nancy M. Landis, for Ruth Ann Moyer,
of Rand Burgee, Sheila Benton, James Moyer, a
Mary Ann Craig were all attached to the summons
and complaint in that lawsuit. Are any of those

people I just mentioned in this courtroom todéy

—--- besides you and your wife?

Yes.

: Who else is in the courtroom today?
Nancy Landis. Did you say James Moyer-?
Yes, sir.

He's here. I think that's all that I can recall.

ecro 0 o7

Can you tell me, in your opinion, why this
lawsuit was not brought for 15 years?

A: As I think of the Hugo, I think, in, when it all
happened, when it started, we're just like a new
family, we were all new owners and we were

excited and we were friends and we wanted to make
it'all work, and Luke was a part of that happy
family in the beginning. And when Hugo hit, no
more than we got out of the ground, Hugo hit, and
we were devastated, and so it pulled us together,

and so we were trying to work things out.
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We weren't trying to, to create issues

and legal things right as soon as we got started,
and that was disappointing to us, that we needed
-- and put in the position right after Hugo, that
we were put into a position we had to take legal
action against what we felt was our friend.

And so the board changes every two years,

and it was a lot of work, and there was a lot of,
it's, it's tough being on a board at a distance.
And so the re&olving boards had just, as I talked
to different board members, with the legal system
and how long it takes, and we just didn't want to
go there if we didn't have to. So we tried to
resolve things otherwise and hoping time would
fix it, but it didn't seem to work that way.

Q: Did you ever talk to Marshall Melton about his
position, that he has given permission to Luke
Goude, BE-MI, to actually build this side deck?
A: I did not personally, but Dr. Clements said he
did.

Q: Didvyou or anyone else on the board try to stop
BE-MI when it actually made improvements to the
side deck subsequent to the original side deck
construction?

A: Would you say that again?
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side deck?
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Q: Yes, sir. That was kind of ~---
A: I'm sorry, but ---
Q: --- discombobulated. It's my understanding that-
BE-MI actually made some improvements to the side
deck. |
A: Correct.
Q: I'm not sure exactly when. Do yoﬁ know if you or
any of the other board members actually tried to

stop BE-MI when it made those improvements to the

A: No.

Q: That's all I have. Thank you.

A: Okay. Thank you.

THE COURT: ANYBODY HAVE ANY FOLLOW-UP
QUESTIONS?

MR. NEWBY: NO, THANK YOU.

THE COURT: ALL RIGHT. THANK YOU VERY

MUCH.

MR. BARNETT: YOUR HONOR, I HAVE JUST ONE
FOLLOW-UP QUESTION.

RE-DIRECT EXAMINATION

BY MR. BARNETT:

Q: Did you or any of the board members observe those
improvements being constructed before they were

finished?
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A: I'm not aware of that. I wasn't.
MR. BARNETT: THAT'S ALL FOR ME.

THE COURT: YOU DON'T RESIDE HERE IN
/HORRY -—-

MR. BECHTEL: NO. THAT'S CORRECT.

THE COURT: THANK YOU, MR. BECHTEL.
**&**O?F THE RECORD*****

(ON THE RECORD)

THE COURT: DID‘Y'ALL WANT TO MAKE ANY

- KIND OF CLOSING ARGUMENT?

YOU DON'T HAVE TO IF YOU

DON'T WANT TO.

MR. BARNETT: YOUR HONOR, WE VERY MUCH
WOULD LIKE TO MAKE FULL USE

OF OUR CLOSING ARGUMENT
OPPORTUNITY.

THE COURT: OKAY, VERY WELL.

MR. BARNETT: AND WE HAVE NO FURTHER
WITNESSES. THAT'S OUR

CASE. THANK YOU.

THE COURT: ALL RIGHT. GO AHEAD, MR.
BARNETT.

MR. BARNETT: THANK YOU, MA'AM.

THE COURT: IT MAY ACTUALLY HELP ME.
MR. BARNETT: I'M SORRY? |
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THE COURT: I SAID IT MAY ACTUALLY HELP

ME.

MR. BARNETT: I HOPE SO, YOUR HONOR.

THAT'S MY INTENTION.

THE COURT: ALIL RIGHT.

Mr. Barnett: Your Honor, as you well know, the
facts in this case are pretty straightforward.

The defendant constructed the side deck in the

. paved parking lot, in a Common area of this

condominium, in 1990. He claims to have had

the consent of Mr. Cox and/or Mr. Melton to do

that, but there's no evidence anywhere to
indicate that there was ever any written
consent given by the bodard of directors of this
association for the construction of that side
deck.

‘He built the side deck for the sole

and exclusive purpose of conducting -- of
expanding his pool bar business on the
premises. It's clear he used it for commercial
activities. He had a bartender there. His

customers sat down and ate there. His staff

‘cleaned it from time to time. He said it's an

important part of his business. So there's no

question about that.

273
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It's also clear that it took out of
use, for parking purposes, two parking spaées.
Now, there's been some quibbling by Mr. Goude
that it's one and a half spaces. It may only
cover one and a half spaces, but obviously; by
doing so, it took out of use tWo full parking
spaces. A half car can't park, can't park a
car in half a parking space. So, it
effectively took two of the condominium's 70
parking spaces.

It's also clear that the Myrtle Beach

zoning ordinances, in effect at the time the
condominium was built, required 70 parking
spaces and that, if anything, that requirement
has been increased over the years, but of
course, 1if it has been increased, and it has
been, that this St. Clements property is
grandfathered‘so that the city cannot come in
and try to close them down because they can no
longer meet the later requirements, but only,
and this is key, only if they maintain and keep
the 70 spaces they had to begin with. That's
an important issue here I'll come back to.
Multiple times, multiple times over a

period of years, the association repeatedly
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asked Mr. Goude to provide them with some
evidence of the approval that he kept telling
them he had from the association to build this
deck. If we talk about coming into court and
clean hands, he's telling them he has
something, that he has this written permission,
but he doesn't have it, and he repeatedly tells
them he had it, but he never, and he admits on
the stand, he's never had any written consent
of the board for this, and the board, again,
repeatedly asked for it, and so the plaintiff,
of course, denies thét any such consent was
given. N

What we have is the testimony of two

people, two witnesses. We have the teétimony
of the defendant, who of course went out .and
built it, and lét me say, it was built in a
very short period of time. It's not something
that the board had advance notice of, that took
time, that they could observe, they could have
come out and stopped. It was put up very
quickly. It was a wooden deck and then they
put some awning on it, and of course, he has
much to gain by saying, "Yes, I had consent.”

And we have the testimony of Mr. Melton, who

275
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Said; "I gave consent," but even Mr. Melton
didn't say that the board ever approved it.
And we've got the direct testimony of one of
the three board members, who was on the board
at the time in 1990 when the consent was
alleged to have been obtained, who says he
attended every board meeting, that he
participated, and that this issue of the side

deck not. only was never approved, it was never

brought up by anyone at the board meeting,

including Mr. Melton, who testified that he
gave the consent. And I would point out also,
Your Honor, and I think it's quite telling;
that if you recall, from the three letters that
are Plaintiff's Exhibits 5 through 7, that
we've alluded to several times, at which the
question, and these are February and March of
1991, the issue came up of whether or not there
was 1in fact any written consent, or any
consent, by the association or by the board to
Mr. Goude constructing this side deck, that all
three of those letters, February 21, February
26, March 27, 1991, all three of those letters

went to Mr. Melton, who was one of the board

'members at the time, who does not deny, when I
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asked him on the stand did he receive them, Mr.

Bechtel, who was on the board, says he did

receive them. Mr. Melton doesn't deny he |

received them, the letters say they were sent

to‘the board members, and they're all asking,

"Show us some proof. How'did you gef

permission? Where did the permission come

from? What permission" ---

THE COURT: THOSE WERE ASKING FOR

WRITTEN PERMISSION.

MR. BARNETT: WELL, THEY'RE ASKING -- THE

FIRST QUESTION -- LET ME

JUST READ IT; YOU'RE

CORRECT, YOUR HONOR. THEY

ALL ASK FOR WRITTEN

PERMISSION, | )

Mr. Barnett: And they all ask for written

permission, and at no time, at ﬁo time, -

according to the_téstimony of the director who

served during that entire term, did Mr. Melton

ever step forward and say, "Look, Guys, I gave

him permission," you know, "Don't y'all

remember the board voted on it? I gave him

permission. It's something we voted."™ At no

time did he ever do that. He never, he never
Prestige Court Reporting, Inc. 843/248-5252
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-— And the letters kept going out. Even as he
was aware of 1it, they kept asking him, and if

he had given such permission, I submit to you

- that he would have said something at that time.

And I would remind Your Honor that this is the

- same witness who admits that he is under an

injunction by the Securities and Exchange
commission issued in the 1990's to not vioiate
anti-fraud provisions or to have any dealings
with any brokers or agents.

THE COURT: THAT'S A CONSENT INJUNCTION

Mr. Barnett: Absolutely. And I submit to you that

they don't issue those things, whether by
consent or otherwise, unless there's a question

of someone's integrity, and I think that

applies here, as to his believability as a

witness. He couldn't even remember, he doesn't
remember when he was elected, he didn't
remember who the board members were. He has
excellent recollection about; you know, "I gave
him this permission,”" but ---

THE COURT: MR. BARNETT, IF YOU'LL

RECALL, YOUR OWN WITNESS .

COULD NOT RECALL EVEN
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SIGNING AN AFFIDAVIT IN
SUPPORT OF A LAWSUIT THAT
WAS BROUGHT IN 2003.
MR. BARNETT: HE DOESN'T DENY ---
THE COURT: HE DOES NOT RECALL EVEN'
SIGNING THE AFFIDAVIT.
MR. BARNETT: I UNDERSTAND, YOUR HONOR.
THE COURT: MY POINT IS, YOU KNOW, THAT
PEOPLE FORGET THINGS, AND
MR. BARNETT: GRANTED, YOUR HONOR,
GRANTED, GRANTED.
Mr. Barnett: That doesn't change what I was saying
earlier, however, about when all this came up
and these letters were going out and he was
receiving them, that he never brought it to
anybody's attention. It wasn't a question of
forgetting that. That was occurring over a
period of months. He never raised it to the
board, that, "I'm the one that gave the
consent." \ ‘
THE COURT: I UNDERSTAND.
Mr. Barnett: Now, the key issue in this case really
is the very clear law involved, and that's why

I want to take the full opportunity to make
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this argument to you, if I may, Your Honor, is
that the law involved with these facts cannot
be clearer. And the law is, and I will tell
you some of it, I won't restate all my brief,
Your Honor, but I would refer to certain
specific portions of it.

There are at least three laws that are
being violated by what's happened here. The
first is the Horizontal Property Act, which is
a. statute, of course, peculiar to condominiums;
and it says in section 27-31-80. "Each co-owner
may use the elements held in common in
accordance for the purpose for which they are
intended, without hindering or encroachment
upon the lawful acts of the other co-owners."
So, by statute, by statute, and also, of
course, 1t goes, just so you'll know, in
article 5.0d of the master deed, the general
common elements include éll parking and drive
areas. There is no gquestion that under the
terms of the master deed, the piace where this
side deck encroaches is an encroachment upon a
common element which, by statute, must be

maintained without encroachment for use of all

the co-owners. That's statutory, Your Honor,
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and I submit to you that the association,
regardless of who may or may not have given
consent, cannot change that statutory
obligation that the Horizontal Property Act
requires.

The next section that I would point
out in the Horizontal Property Act is that,
"each co-owner shall strictly comply with the
covenants and conditions and restrictions of
the master deed, and failure to comply shall be
grounds for recovery of an injunction or other
relief by the board administration."”

You go further into the master deed,
now, we have the statutory prohibition that
takes priority. As Your Honor knows, there's
sort of a chain of priority in condominium
documents. You start with the Horizontal
Property Act, which takes priority if there's a
conflict with the others, you go to the master
deed, which takes priority, and then you go to
the byléws if there are conflicts. In this
case, I don't think there are conflicts.
They're just supplemental.

The master deed also provides, in

article 6.2, "Common elements, the general
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common elements and facilities shall be, and
the same are herby declared to be, subject to a
perpetual non-exclusive easement in favor of
all of the owners for .all proper and normal.
purposes.”" Again, that's a perpetual easement.
You have a parking lot, a striped parking
space, from the very day it opened, it was a
parking space, and all the owners have a
perpetual non-exclusive easement to use that
for that purpose.

7.0, "Restrictions on use," "All laws

and zoning ordinances shall be observed. No
unlawful use may be made of the common area,
and all laws and zoning ordinances shall be
observed." I submit to you that when the
defendant came in and encroached upon the city
approved and required parking, he violated the
zoning laws by doing so.

The next applicable section, which I

think is, again, one of the big ones, there are
many big ones, but in 7.0, subparagraph d, "No
owner shall cause any improvements or changes
to be made to the exterior of the condominium,"
et cetera, "or the appearance of the exterior

of any building without the written consent of
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obtained. No unit owner shall cause any object
to be affixed to common areas or in any manner

change the appearance of the common areas

without the written consent of the board of the-

association first being obtained." There is no
evidence of record that the written consent.of
the board of this association was at any time
ever given for this encroachment, and it's
required to be given by the master deed. And
both the master deed and the Horizontal
Property Act require that all owners comply

with the master deed.

The next applicable provision of the

master deed that is violated here is 7.0,

-subparagraph E, "No business activity of any

_kind whatever shall be conducted on any portion

of the property not designated as a commercial
area." And as Your Honor is aware, in this
condominium, there are only two commercial
areas. -There 1s the pool bar, which consists
of that stand—alqne building with the common
area deck atop of it, and a storage room, which
is a commercial area. Those are the only

commercial areas anywhere in this St. Clements

283
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horizontal property regime. By constructing
the side deck in violation of the master deed,
the Horizontal Property Act, the zoning
ordinances, and then in addition, the sole
purpose and use to which it ié being put is to
be used as a commercial area is a further
specific violation of the restrictions on the
use for that property in the master deed, ‘and
these are all binding on all owners, including
the defendant.:

And here's another very important one,
Your Honor, 1is article 7.2 in the master deed,
and it's actually in thé masfer deed twice, in
7.2 and in article 14.d. The wérding's
slightly different, but in 7.2, "The failure to
enforce any right, reservation or conditions
contained in this master deed, however long
continﬁed, shall not be deemed a waiver of the
right to do so hereafter, as to the same breach
or as to a breach occurring prior or subseduent
thereto and shall not bar or affect its
enforcement.”

There's similaf language in 14.0, sub
d, "The failure of the association or any unit -

owner to enforce any right, provision,
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covenant, or condition which may be contained
in this master deed or any of the above
mentioned documents, shall not constitute a
waiver of the right of the association or to
énforce such right, provision, covenant, or
condition in the future.” And I submit to you,
Your Honor, there's a very good reason why this
is in this master deed and in most master
deeds, and it's been talked about to some
extent on the stand, and that is the nature of
the beast.

What we have is, in condominiums, is

an association which is a non-profit
corporétion, with unpaid directors who come and
go, and in the wisdom of people in drafting
these master deeds, and I can't speak for all

of them, but certainly in this one, which, by

attorney, they provided for this and provided
that if you do fail to act, it's not going to
waive your right to do so later. And, in fact,
you'll notice that in one of the exhibits, in
1992, Exhibit 10, where the property manager
wrote in November of 1992 and sent to the

defendant a resolution adopted by the board,
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that that resolution adopted by the board in
1992 stated that the side deck was in violation
of the master deed, that it altered the
exterior portion, it was not with the written

consent of the directors, and the last sentence

'basically quotes or paraphrases those same

proVisions I'm citing from the master deed,
that the failure to enforce any right,
reservation, condition shall not be deemed a
walver and shall not bar or affect its
enforcement thereafter.

So, as Mr. Bechtel testified, in the

'90s, after Hugo, they were, and also as MS;
Brown testified, they were tied up to a large
extent, initially, by Hugo and then by this
construction litigation, which you may recall,
in the '90s, was pretty common anyway along the
beach with condominium defects, and they
basically sent him a resolution saying, "We
know it's illegal, and if we don't act on it
now, the law says we can act on it later," and
they set it aside for a time.

THE COURT: FOR 15 YEARS.
Mr. Barnett: For a long time, for a long

time.
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THE COURT: WHAT ABOUT ESTOPPEL? IS
THERE ANYTHING THAT SAYS
THAT THE ---
Mr. Barnett: Be glad to talk about estoppel.
THE COURT: --- HOMEOWNERS ASSOCIATION
CANNOT BE ESTOPPED FROM NOW
BRINGING THiS LAWSUIT AND
ASKING MR. GOUDE TO REMOVE
THIS STRUCTURE, AND I'M NOT
SURE THIS STRUCTURE WOULD
BE CONSIDERED A TEMPORARY
STRUCTURE.
Mr. Barnett: After 20 years, I don't think it's
temporéry either, Your Honor.
THE COURT: WELL, I JUST POINT THAT OUT
BECAUSE YOU QUOTED 7.0 (I),
"NO STRUCTURE OF ‘A
TEMPORARY CHARACTER SHALL
BE PLACED ON THE PROPERTY
AT ANY TIME."
Mr. Barnett: I cited it in my brief. I didn't
gquote it in my argument today. I mean, that's
just one of; you know, ignore it if you want
to. That's not a significant. Let me talk

about estoppel in response.
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THE COURT: ALL RIGHT.

Mr. Barnett: The law on estoppel is that the claim

of estoppel includes elements for the party
asserting estoppel and the party estopped. And
let's look at the elements that are réquired to
be established, and of course it‘s the
defense's obligation to prove these elements,
as to the estopped party. One is a
misrepresentation or non-disclosure. There has
never been any misrepresentatioﬁ or non-
disclosure by this association. That's number
one, there is no such thing.

Number two, the intent to

induce the other party to act, ---

THE COURT: WELL, WHAT ABOUT THE FACT

THAT MARSHALTL MELTON TOLD

MR. GOUDE THAT IT WAS OKAY?

Mr. Barnett: He said, "I approved it." He said, "I

approved 1t."

THE COURT: "I APPROVED IT AS A BOARD

MEMBER, AS THE PRESIDENT,"

Mr. Barnett: Well, he was the president, and he

said, "I approved it." Here's my response to

that, Your Honor. Let me find_it here. That's
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in part of the requirements of the other party,
and let me just get to that, and I'll address
that. And that's a good question I can respond
to it. First of all, our point is no
misrepresentation, no intent to induce, and
then, this comes to respond to youfs, as to the
party claiming estoppel, he has to prove three
things, and the first one addresses your issue,
your question. Lack of knowledge or means of
acquiring knowledge of the true facts, well,
he's a member of the association, he's bound by
the terms of the master deed, and in this case,
not only that, he's intimately familiar with
it. He was the director of sales when this
whole project went up. He said he helped
design the thing. He's intimately involved

with it, and he's charged, whether he is or

not, with knowledge of the master deed. And he

either knew or shogld have known that the
master deed requires the written consent of the
board of directors. Mr. Melton testified, "I
approved it." The master deed does not give to
the president of this association the authority
to bind the.associat}on. It requires the

written consent of the bocard of directors, and

289
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there was never any representation to him that
there was ever any written consent of the board
of directors ﬁo construct something on a common
area. So estoppel is not a valid defense for
that reason. |

THE COURT: OKAY, FOR WHAT REASON?. -

Mr. Barnett: For the reason that the party claiming
estoppel must prove three elements. One is
reasonable reliance, three is presidential
change of position. But number one, what we're
talking about, is that he had lack of knowledge
or means of acquiring knowledge of the true
facts. |

THE COURT: SO YOU'RE SAYING MR. GOUDE

SHOULD HAVE GONE TO THE

BYLAWS TO DETERMINE WHAT

KIND OF AUTHORITY THE

PRESIDENT OF THE HOA HAD TO

GIVE HIM THE CONSENT ---

Mr. Barnett: I'm saying two things. One is Mr.
Melton never tbld him that the board approved
it, he said, "I approved it." And number two
THE COURT: BUT SAID, "I APPROVED IT AS

THE PRESIDENT OF" ---
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Mr. Barnett: Correct. But he never said ---
THE COURT: I MEAN, HE'S NOT JUST ANY
JOE BLOW CITIZEN. HE IS
THE PRESIDENT OF THE BOARD
OF DIRECTORS OF ST.

CLEMENTS.

Mr. Barnett: I understand. But what he didn't say
is the board approved it. He said, "I approved
it." That was his testimony.

THE COURT: BUT HE WAS THE PRESIDENT

Mr. Barnett: He was the president; And if this
were ---

THE COURT: THAT'S NOT LIKE ME SAYING,
"T APPROVED IT."

_Mr. Barnett: I understand, and let me distinguish
it this way. If this were a situation in which
they were asking, "Is it okay if we start
selling beach balls on the beach, in front of
the beach," or something that was not of such
importancé that the master deed very explicitly
places a high level of requirement of consent,
theﬂ absolutely, he would've had the right to
rely upon what the president told him. If it
was something that was within the president's
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purview, the normal purview, I agree with it.
This is a special case, made special by the
terms of the master deed in explicit, explicit
terms.

THE COURT: AND YOU'RE SAYING THAT

BECAUSE MR. GOUDE WAS A
HOMEOWNER, HE SHOULD HAVE
KNOWN THAT?
Mr. Barnett: He is charged With knowledge that he
either knew or had the means of acquiring
knowledge of the true facts. And in addition
to that, in this case, he's not just any
homeowner, he's the former director of sales
for the project, so, and he said he was
familiar with the méster deed.

So, in any event, whether he was or
not, he's charged with knowledge and certainly
had, and this is the test, he either lacked the
knowledge, which I would submit he didn't lack,
he knew it, or, most importantly, or had the
means of acquiring knowledge of the true facts.
He could very easily have acquired, he
certainly, absolutely, no duestion, had the
means of acquiring knowledge of the true facts,

and the true facts are the president can't say,
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"I approved it." The written consent of the
board of directors must be obtained or it's not
a valid approval. So estoppel, in this case,
cannot apply because of that special provision
in the master deed that requires for
encumbrances to be placed on the common
elements be written consent of the board. And
I'm going to go even further than that in a few
minutes,‘but to address that issue, that's the
reason why I would argue that estoppel would
not apply.
THE COURT: I UNDERSTAND YOUR ARGUMENT.
Mr. Barnett: And then let me go further in the
documents that talk about failure to act would
not -- and then, in the easements section of
the master deed, in 8.0, sub D, "Ingress and
egress 1is reserved for vehicular traffic, for
vehicular traffic over, through and across such
portions of the common areas and facilities as
from time to time may be paved or intended for
such purposes, for all unit owners of the units
at St. Ciements," et cetera. Again, here is,
by contract, a reservation of record, a
perpetual easement granted to all members of

the association, all unit owners, for ingress
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and egress for vehicular traffic over, through
and across the common areas that are paved or
intended for such purposes. There's no
question that this was a paved common area and
that it is subjeét to a perpetual easement for
ingress and egress, and again, I'll get into
that a little further in a moment.

In article ——lLet me go to the bylaws
now and hit another important point aboﬁt this
board. In the byiéws for this association,
which are attached to and a part of the master
deed, it says, in article VI, subparagraph J,
THE COURT: I'M CONCERNED ABOUT INGRESS
AND EGRESS. ARE YOU
TALKING ABOUT INGRESS AND
EGRESS -- EXPLAIN THAT TO
ME HERE.
Mr. Barnett: Well, ingress and egress means to come
and go, and so the right to come and go for
vehicular traffic is reserved across the
portions of the common areas and facilities as
from time to time may be paved, and in this
case, 1t's not only paved, it was a parking

lot, and you'd have to be able to drive in and

Prestige Court Reporting, Inc.

843/248-5252

413 Paul Street, Conway, SC www.prestigecourtreporting.com

Page 374



=
(& BN

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

w N S 0w N

295

out of parking spaces and parking lots to use a
parking lot. So, as it applies to this
instance, it is clearly an easement reserved to
all the owners to be able to drive in to the
parking lot, drive in to a parking space, drive
out of a parking space and drive out of the
parking lot.

And then in the bylaws, article VI,

(IV) subsection J. and this again is a very
important additional element as to why legally
this could not have occurred, "The board of
directors shall maﬁage and direct the affairs
of the association and subject to any
restrictions imposed by law, by the master
deed, or these by-laws, may exercise all of the
powers of the association." - |
It is clear from the bylaws that the
directors in this association do not have
unlimited authority. They can't make any
decision for this association énd it be
binding. Their powers nust be‘exercised
subject to the restrictions imposed by the
master deed and the bylaws and by the statutes.
And I've alréady cited a statute and the master

deed which state that there are restrictions on
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BELIEVE THE CITY'S GOING TO

how consent may be given for the placement of
anything in a common area, that there are
easements that are perpetual, that the ﬁarking
areas are common areas, that the laws must be
complied with. You know, this is a very
serious, very serious, the potentiality that we
have here is that we've got a major oceanfront
condominium that slid in in 1987 with what now
would be considered very minimal parking
requirements, with 70 parking spaces for 66
units, gnd now two of these have been taken.
unless, if the city comes -- and I submit to
you, Your Honor, if the city comes in at some
point and looks at this and_says, "Folks, you
no longer have"™ -- "you're no longer
grandfatheréd because we see now that two of
your spaces have been taken."

THE COURT: MR. BARNETT, I DON'T

BELIEVE THIS HOMEOWNERS

ASSOCIATION OUGHT TO BE

FUSSING ABOUT THE TWO SPOTS

WHEN THEY ALLOW PEOPLE TO

PARK THERE FOR FOUR YEARS

AT A TIME. I MEAN, I DON'T
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COME IN AND FUSS ABOUT THAT

WHEN THE HOMEOWNERS

ASSOCIATION ALLOWS

HOMEOWNERS TO PARK,

BASTICALLY STORE THEIR CARS

THERE.FOR FOUR YEARS AT A

TIME.

Mr. Barnett: Your Honor, if I may, respectfully,
there's this distinction with the city. That'é
a valid use of a parking space from the city's
standpoint. A car is pérked in that parking
space. The city is not going to object to
that. It's a parking space.

THE COURT: WELL, IT MAY WHEN THOSE

HOMEOWNERS ARE NOT THERE,

WHEN THOSE HOMEOWNERS ARE

IN'NEW-YORK OR PENNSYLVANIA

OR SOMEWHERE ELSE. I MEAN,

IT MAY ---

Mr. Barnett: I don't know what the city's going
do. I mean, 1it's certainly use of a parking
space by a car, as opposed to the taking of a
parking space by the building or stfucture upon
it. There's a distinction. I don't know how

the city would treat that, but certainly

297

to

Prestige Court Reporting, Inc. 843/248-5252
413 Paul Street, Conway, SC www.prestigecourtreporting.com

Page 377



©® - o s W NN e

10
11
12
13
14
15
16
17
18
19
20
21
22

23

24
25

298

there's a distinction. One of them is used as
a parking space, where a car is parked, and the
other is it's no longer available to park a
car. And certainly, in that latter instance,
there's that risk. And it's a serious risk
because what the city can come in and do is
say, "Look, not only are you no longer
grandfathered, but now you have these X number
of spaces, so‘you;re going to have to shut down
X number of units so you can comply with our
current parking spaces." We don't want to have
to fight that battle, and we shouldn't have to
fight that battle. '
There's also a section in the bylaws
that-talks_aboﬁt the bindings and contracts
authorized by boards are binding so long as
they are within the scope of the powers and in
accordance with the applicable condominium
documents, which is sort of a restatement of
what I said before. Again, we deny there was
ever any undertaking or agreement by this"
association to allow this to begin with,
certainly not by the board, which was required
by the master deed and the only entity that was

authorized and allowed to give it.
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And that brings us to this other point
I want to make in all this, is that even if,
and this is, you know, this is critical, Your
Honor, even if, for the sake of argument or
discussion, we said that there had been a board
meeting and thaf Mr. Goude had come to the
board and presented plans and specifications -
and said, "Folks, I'd like to build a side deck
next to my pool bar where I can expénd my
business, and I want to build it in these two
parking spaces. Will y'all let me do it?" And
they said, not being attorneys, "Sure. It
sounds fine with us. Give us a piece of paper.

We're going to sign it," and they signed it, it

that as a matter of law. They had no
authority. They could not have had authority
to do that. They have to comply with the terms
of the master deed in taking any action, and if
it's ultra vires, it's not binding. That's not
what happened, but I'm just pointing out to you
that there are certain things that association
boards cannot do, and this is one of them, even
if they'd been so inclined. You know, Your

Honor, .think about ---
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THE COURT: SO EVEN IF THEY HAD DONE
THAT AND EVEN IF THEY HAD

GIVEN HIM WRITTEN

PERMISSION, SAY, IN '91,

AND A NEW BOARD HAD COME IN

LATER, WE MAY STILL.BE

RIGHT WHERE WE ARE.

Mr. Barnett: Exactly, Ybur Honor, exactly. And one

of the reasons being, number one, it's ultra
vires, and the other reason is Mr. Goude is a
party to this contract. This master deed is
contract of which he's a bound party under the
law, not to mention the statute. The
Condominium Act says he's bound by it. And so
he is charged with knowledge of what the terms
of that master deed are. He's certainly bound
by the terms of it, and the terms of it would
not allow a board to do what he was askiﬁg them
to do. You know, let me ask you this
rhetorically. What would happened if, it's a
rhetorical question, if tomorrow the board went
ocut and’met and somebody came in and said, "You
know, I think Mr. Goude needs some competition
out there, and I run great pools bars. How

about y'all let me have the two spaces next to
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his in the parking lot? Let me put up a pool
bar. 1I'll being the prices down. 1I'll make
things better," you know, "Y'all just let me
occupy two little spaces in the pool bar, and
I'1ll use it for commercial purposes." .And they
say, "Well, you know,.that makes sense to us.
Where 'do we sign?" all of them sign of f on it;
do you think Mr. Goude would be in court the
next day saying,‘"This violates the master
deed. It's a commercial use. You don't have
the authority to do that." And he would be
right. They didn't have the authority, no more
than they had the, than they would have had the
authority had they given it, which tﬁey didn't
give.

And, also, think about practiéal, Your

Honor, what's being requested here by this
defendant. What he claims to have and wants a
declaratory judgment to state, is thaf he has a
permanent easement to use those one and a half
parking spaces for cbmmercial purposes, and he
got it because, 1f you believe him, and the
plaintiff denies it, but if you believe, the
then president at that time said, "I approvéd

it," as a result of that, no money gbing to the
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association, no consideration, that he can how
have over a hundred square feet of oceanfront
property to use, and that's wvaluable property,
Your Honor, perpetually, and it's better than
owning it, because he can use it, but the
association has to‘maintain, the parking under
it is something you have to, the association
members all pay the taxes on it. He only pays
not much of the taxes on the common area, that
the other 65 members are paying all the taxes
on it. He's getting all the benefits, and this
is supposed to go on forever. It's totally
inequitable, in addition to being illegal, you
know. I would submit to Your Honor, if he
spent $10,000 on this thing,>over the period he
had it, he's more than gotten his money's worth
out of it in the time he's been there. And
it's not inequitable at this time to do what
the law and equity requires, and that is to put
it right, and he's required to comply with the
master deed, he's required to comply with the
Horizontal Property Act, he's required to
comply with the zoning ordinance. He's met
none of those. He's not obtained the consent

that was given, the master deed says that you
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can enforce this at any time. He's not been
prejudiced by this delay, he's been helped by
the delay because he's had 17 years, 18 years,
whatever it's been at this point, of garnering
profit while the associétion's paying his taxes
and maintenance on it. Sé I submit to you for
all those reasons that as a matter of law and
equity, both, that it is clear that the
assoclation is entitled at this point to have
that removéd. And I'll reserve any further in
closing to respond to anything that he may
bring up. \
THE COURT: LET ME JUST ASK YOU ONE
THING.
Mr. Barnett: Sure.
THE COURT: I'M HAVING TROUBLE WITH ONE
THING YOU JUST SAID, AND
THAT IS, YOU SAID, "IF YOU
CAN BELIEVE MR. MELTON."
WHY WOULDN'T YOU BELIEVE
MR. MELTON? WHAT DOES HE
HAVE TO GAIN BY COMING INTO
THE COURTROOM AND NOT
TELLING THE TRUTH? I DON'T
UNDERSTAND WHY MR. MELTON
Prestige Court Reporting, Inc. 843/248-5252
413 Paul Street, Conway, SC www.prestigecourtreporting.com

Page 383



Qo ~J o U W N

10
11
12
13
14
15
16
17
18
19
20
21
22

23

24
25

304
WOULDN'T COME IN HERE AND
TELL THE TRUTH.
Mr. Barnett: The only thing to point out, Your
Honor, is, two things, one is -- Three things.
One is he and this defendant and Mr. Cox, the
three of them, according to their testimonies,
were the primary deveiopers or salesmen for
this condominium. They worked together. They
were buddies. They were all trying to sell
units.
THE COURT: BACK IN THE EARLY '90S.
Mr. Barnett: in the late '80s.
THE COURT: THE‘LATE -—-

/Mr. Barnett: Late '80s. Mr. melton said he'wash
his work resulting in the sale of about a third
of them, ---

THE COURT: IN FACT, HE SAID HE SOLD

SOME UNITS TO SOME OF THE

PEOPLE SITTING IN THE ---

Mr. Barnett: Right.

THE COURT: --- COURTROOM TODAY.

Mr. Barnett: He was involved. Mr. Goude was the
director of sales. Mr. Cox was ---

THE COURT: WAS THE DEVELOPER, BUILDER.

Mr. Barnett: And so, you know, they had this
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interconnected relationship, and so that could

be some reason why he might say something nbw.

But the second reason is, ---

THE COURT: I CAN UNDERSTAND THAT MAY

BE WHY HE GAVE HIM |

PERMISéION, BUT I DON'T

UNDERSTAND WHY THAT WOULD

BE WHY-HE WOULD- COME IN THE

COURTROOM AND NOT TELL THE

TRUTH.

‘Mr. Barnett: Well, I can get -- two other things.

One is, I submit to you that the evidence, his

credibility is somewhat tainted by what the SEC

did, but the third and most important one is,

one I pointed out earlier is, that three times

in 1991, this was built in 1990. Mr. Bechtel

saw it in August when he came in, in a few

months, they had an election, they had a new

board.w The_new board was Mr. Bechtel, Mr.

Melton was re-elected, and this doctor, I can't

recall his name.

THE COURT: DR. CLEMENTS.

Mr. Barnett: Dr. Clements, thank you. And then in

early '91, now they started addressing this

thing, and they're sending letters saying,
Prestige Court Reporting, Inc. 843/248-5252
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"Where is your written permission? Where is

your written permission?”" And at no time, here

was the opportunity, if he had said, "Let him

go ahead and build it," here's the time when he
would step forward.anhd say, "Look, guys, I told
him it was all right to build it."

THE COURT: DR.;CLEMENTS KNEW THAT

APPARENTLY.

Mr, Barnett: How did Dr. Clements know?

THE COURT: I THINK THERE WAS SOME

TESTIMONY TO THAT, WASN'T

THERE? .

Mr. Barnett: Not that I'm aware of. Mr. Bechtel
says he knew nothing. He was on the board the

whole time. It was never ---

‘THE. COURT: WELL, I DIDN'T SAY MR.
" BECHTEL ---

Mr. Barnett: I don't recall any testimony that Dr.

Clements knew it, none. So that's my point, is
if he actually had done it, why wouldn't he
have stepped. forward during those anths when
letters with:copies going to him are |
questioning itz

THE COURT: BECAUSE THE LETTERS‘DIDN'T

SAY, "WHERE'S YOUR
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PERMISSION?" THE LETTERS

SAID, "WHERE'S THE WRITTEN

PERMISSION?" |

Mr. Barnett: Well, I submit to you in this

argument, Your Honor, that if he had been given

permission, that he would've stepped forward to

the board and explained to them. Mr. Bechtel

said he didn't do that, so that's . . . And,

again, the point is, let's assume for the sake

of argument that he gave it. If he gave it, it

is not binding. He didn't have the aﬁthority

to give it. There was no vote by the board to

give it. And most importantly, the explicit

terms of the master deed require for this type

of encroachment on a common area, the written

consent of the board.

THE COURT: I TEND TO BELIEVE HIM. I

THINK YOU'RE STUCK WITH MR.

MELTON GAVE ----

Mr. Barnett: Believe him. Believe him. That's

fine. You know, I don't concede for the sake

of law, but for the sake of argument, I'll

conceded for the sake of argument that he gave

it. I submit to you it makes not one whit, not

one iota difference as to the legal outcome for
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.HONOR.

the reasons I've stated, that he has no
authority as the president to approve this; and
the master deed says otherwise, and the
Hérizontal'Property Act says otherwise, and Mr.
Goude had the means to determine that.

THE COURT: ALL RIGHT. THANK YOU.

Mr. Barnett: Thank you.

THE COURT: MR. NEWBY? THAT WAS MORE

OF A GIVE AND TAKE THAN A |

CLOSING ARGUMENT, BUT I

APPRECIATE ---

Mr. Newby: I took lots of notes.

THE COURT: I APPRECIATE MR. BARNETT

MR. BARNETT: FELT LIKE AN APPELLATE

COURT APPEARANCE, YOUR

Mr. Newby: Your Honor, I'll try to be
somewhat short. First and foremost, as the
court knows, the plaintiff comes in here in
this proceeding seeking to invoke the equity
jurisdiction of The Court. It is not seeking
damages. It is seeking an injunction. And
only 1f it succeeds in getting an injunction

would 1t then be entitled to attorneys' fees,
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which is the second portion of its claim under
the master deed.

THE COURT: $29,652 FOR ATTORNEYS'

FEES. |

Mr. Newby: But the language they rely on in the
master deed says that the association must
prevail in order to recover attorneys' fees.

So the fundamental issue before The Court today
is one of equity, and I hesitate to quote the
law of equity to the Master in Equity, but ---
THE COURT: PLEASE DO.

Mr. Newby: I think we all know that the courts
have, as long as injunctions have been before
the courts, have taken the position that they
are an extraordinary remedy, and they're only
to be issued in extréordinary circumstances.

When you invoke the jurisdiction of equity, you

‘subject yourself to equitable defenses. We

have raised a number of equitable defenses.
Aside from the fact that we think that

the facts do not support the plaintiff's
position as a matter of law and as & matter of
fact, most of the facts are really not
contested. We all agree that the deck was

built in 1990, even the plaintiff. We all
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agree that it has been there continuously for
17 years before the POA decided to bring this
action. I think we all agree that it was built
solely with Mr. Goude's money, and I certainly
think that the weight of the evidence is that
he built it aftef being told by the president
of the association that he could, and after
having it being suggested to him by the
developer after Hugo, when they were doing the
repalr work. |

There was some téstimony that they

even helped him build the deck. And for 17
years the  association, through all of its
various iterations of its board membership and
make-up, chose not to bring an action to remove
it. So the courts, and I cited a case in my
opening, and I'm happy to submit a memorandum
if the court allows that afterwards,‘but the
courts have said in cases like this that in
looking at whether to grant an injunction and
invoke the powers of equity, that the courts
are going to look at a balancing of the
equities between the parties, which means
simply this, what would be the benefit to the

various parties if we granted the injunction
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versus what would be the detriment if we
granted the injunction. And on the converse
side of that argument, what would be the
detriment if we don't grant it versus the
benefit if we don't grant it?

I would submit that the plaintiff has
presented, for practical purposes, no evidence
of any detriment that would be suffeféd by them
if The Court failed to grant the: injunction.
They've lived perfectly happily for 20 years
with this deck now, 20 years next spring, and
all of a sudden, now, the world is going to
come to an-end if the deck continues for
another minute.

They've alluded on many occasions to
the city zoning issue of parking, but they've
not presented one person from the City of
Myrtle Beach to say it's a problem. .They've
had this case going on for two or three years.
there's no shortage of time to find a witness
with the city who,,if they thought it was
problem, and I can tell you, from my 35 years
of experience, it isn't too hard to find a
bureaucrat who will say that there's some

violation somewhere, if they thought there was

i
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one, and they have yet to bring one to court to
say there's a problem.

So this issue of parking, they can't
even, -they can hardly sit here with a straight
face and talk about any time when they can't
find adequate parking. There may be a day or
two during the summer it's hard to find -- they
still let their maintenance man park there.
The top deck gets full because people don't
want to drive downstairs where it's
inconvenient to park. That's the extent of
their detriment. But what would be the
detriment to the defendant in granting the
injunction? He's got 20 years tied up 'in this.
business. Everybody else has this for a
vacation home or a rental property, nobody
lives there. He's the only one who is there

every day, all year, when the weather's

~permitting, and makes a living from this

property.

But it goes beyond that, Your Honor.

He actually provides a benefit to the members
of this plaintiff association and to the
renters and to the owners who stay there. He

not only has the covered area, which is the
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only place people can get out of the sun on a
hot day or get out of the rain on a rainy day,
homeowners haven't provided any such location.
He's provided it at his cost. 1It's the only
place where the crowd canvsit at tables and
chairs and eat, according to the testimony,
without having to‘go sit on the pool deck
around the children and the families and block
their path to the beach.
And speaking of the path to the beach,
if this was such a big deal, why did the POA
spend money to build a wooden deck adjoining
his and the walkway to the beach that adjoins
his deck, and they even paintéd yvellow paint
where the walkway was through this other half
of the second parking lot showing that it's,
"This is the way to go to the beach. You walk
right through hére, you‘go across the deck of
the pool bar and then onto the adjoining deck,
through the shower," past the shower that he
built at his expense, and on down to the beach,

which wasn't there before. He has provided

associlation has provided.

Now, to argue that he's gettihg some
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windfall over a hundred square feet that the
POA may be paying taxes on, actually, the POA
doesn't pay taxes, all the owners pay taxes,
and I guess a little teeny bit of that would be
for common area, he has paid $11,000 in 1989
and '90, dollars to build this thing. He's
paid additionél monies out of his own pocket to
improve it. There's been no POA money to
maintain it. All of this has been provided by
Mr. Goude.

So, if we weigh the equities, the
benefit versus the detriment, there's really no
contest. And that's what this court has to do
in deciding whether to grant an injunction. I
contend that the plaintiff has failed to meet
that burden.

The question of whether he had

authority is a factual question that the

court's going to have to determine, but

~certainly logic would say that aside from the

fact that the president of the association
said, "I told him it was okay," and Mr. Goude
said he and the builder said it was okay and
helped him build it, you have the fact that he

spent his own money to do it. How logical 1is
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it

The Court is required to make logical
conclusions based on the testimony. How
logical is it that Mr. Goude would have done
that and would have just jumped out there on
the parking lot and built a deck with no
consent, with no approval? It makes no sense.
So I think the weight of the evidence is that
he had authority, he relied, to his detriment
if he's required to remove it, and spent his
money and built it, he has operated with this
to the benefit of everybody, and now they come
in 17, 18, 20 years later and say, "Please tear
it down." Again, we don't think they've met
their burden to require that.

The plaintiff relies on the master

deed, the Horizontal Property Act, and the
bylaws in the master deed itself; but we all
know that there are plenty of cases in this
state in which even where city governments have
zoning laws prohibiting a certain action, that
i1f the city grants the building permit and
allows someone to build in violation of those
ordinances, the courts have said they can't

then come back later and make them tear it
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down. They're estopped. There is some point
where the courts say common sense has to
prevail here, "You can't tell these people to
do something or that it's okay to do it, let
them spend their money, and then come back
later and just say, "Oops, guess we were wrong.'
Tear it down."

They've admitted tﬁat the board has

gone through numerous changes over the years
and ‘people's attitudes change, and it's going
to continue to be that way. It always will be.
It always has been, and it always will be. But
it's the job of the courts in cases like this
to protect people against the whims and the
changing winds of the various boards as they're
elected from year to year.

The policies and the contractual

obligations, I would submit, don't last just
365 days, until the next election. They can't
expect people to do business with them if every
time there's an election and somebody gets all
excited about an issue, they just change
everything that they did in the past and say,
"We're going to forget what we told you Eefore,

and this is what you've got to do now. But, of
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maybe you'll have to do something else," and
every year, according to their theory, every
year, the rules change.

Additionally, I will point out that

the books are replete with cases about the
enforcement of restrictions and the fact that
selective enforcement is not allowed. 1i've
been on the wrong side of some of those caseSp
where I represented property owners
associations trying to enforce restrictions,
only to be told by The Court of Appeals or the
Supreme Court that if you have failed as a POA
to enforce the restrictions properly over a
period of years, you can't Jjust wake up one day
and decide that, "Now is the day that we're
going to enforce it." | ‘

And the plaintiff's representatives

have freely admitted that, for years, four,
five, six, eight years, they allowed cars to be
stored in the parking areas so that they were
not available for people coming and going,
looking for parking spaces. They even let a
camper sit there for years, didn't enforce it.

They've got a car today, while we're in court

317
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and they're trying to get this so important one
and a half parking spaces back, they still have
a car that's in there, in storage, that's been
theré for three years, at least, since they
said they changed their parking regulation.

For some reason, the group in charge
has decided, for reasons we can't figure out,
that Mr. Goude and his parking spaces are in a
different category than all those others that
they failed to enforce, and I don’t think they
can do that. TI don't think they have the right
to selectively enforce the rules and
regulations that they asked the court to find
to be so important against just one owner.
While I don't dispute in any way what
the master deed says, because why -would I
bother, it says what it says; the Horizontal

Property Regime Act says what it says. But the

Court of Equity goes beyond the letter of the

law in cases like this, when -- and I know I'm
beating a dead horse, I apologize, but for 20
years, this guy's had this deck. Give me a
break. At what point does estoppel kick in if
it doesn't kick in after 17, 18, 20 years? 1

think it does. I think we have met the
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criterié of the appropriate provisions of law
regarding estoppel. |

And having said all that, I will then

touch onrthe issue bf res judicata, because
frankly, I think res judicata is a defense
that, frankly, would have warranted summary
judgment. There is no question. I mean, they
presented their own letters from 1991 showing
‘their knowledge of the deck. There's no
question that this was an issue that existed
when they filed the previous action. It all
relates to their attempt to enforce the
provisions of the master deed, and the cases
are clear on that question. ‘

I will be happy to submit

cases, in fact, I have some here_right now that
I would draw The Court's attention;to. One 1is
the case of Nelson versus QHG of South
Carolina,Aa 2003, 20047case.' There was, let,me»
give you a couple more cites,'Your Honor,
Mccall versus State Farm/v2004, Court of
Appeals' case, 359 South Carolina 372} Faile,
F-A-I-L-E, versus South Carolina Department of
Juvenile Justice, 350 South Carolina 315, a

2002 case, Peterson versus West American
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Insurance Company, Court of Appeals, 1999.
There is no doubt that this issue existed, that
they had the right to bring it, they could have
brought it, and they chose not to do it.

If T may finance a quote that I think
is relevant, if you'll bear with me just a
moment. I will point out that the side deck
had existed, when they brought the first case
in 2003, for 13 years at that point. They
probably would have been estopped had they even
brought it then, but they didn't choose to
bring it. Well, I have it here somewhere, but
rather than make The cburt wait any longer, I'm
going to wait, and if you will allow me, I'11

simply pass it up as part of a memorandum, but

-THE COURT: MR. NEWBY, LET ME ASK YOU

THIS. YOU WERE INVOLVED IN
DEFENDING MR. GOUDE IN THAT

FIRST LAWSUIT, ---

Mr. Newby: Correct.

THE COURT: ——; WEREN'T YOU? WAS THE
ISSUE OF THE SIDE DECK EVER
DISCUSSED AT ALL IN ANY OF

THE DISCOVERY IN THE FIRST
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LAWSUIT, TO THE BEST OF

YOUR KNOWLEDGE? '

Mr. Newby: Well, if I may answer witﬂ a caveat,

and that is that I am accused regularly of

having a failing memory, especially by my wife,

not to mention --- .

THE COURT: I HAVE BEEN ACCUSED OF

THAT.

Mr. Newby: Not to mention, failing

hearing. But my recollection is that that was

not an 1issue brought up in any fashion. I

ddn't recall it being mentioned in the

pleadings, and I don't think they presented

evidence on it. So I can't say that it was an

issue that was ruled on, because they didn't

raise it. And I think the cases that I will

cite state that if there is a cause of action

that existed and that could have been, that

either was brought or could have been brought,

that théy're barred by res judicata.

THE COURT: WELL, LET ME ASK YOU THIS.

IN THE FIRST LAWSUIT, AS I

UNDERSTAND IT, THE ISSUE

WAS NOISE; IS THAT CORRECT?

Mr. Newby: It was primarily noise. There were --
Prestige Court Reporting, Inc. 843/248-5252
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We actually counterclaimed on a couple of
points. I think you heard some testimony about
the fact that they had locked him and his
patrons out of the deck above the deal, and we
filed a claim on that, and they finally said,
"Okay, you're right," so that kind of went

~away. But it largely had to do with, "What

time do you turn the music down? Which way are
the speakers facing," and, "What time do you
shut down?" So I think you're right. It was
generally relating to the noise issue.

THE COURT: AND THERE NEVER WAS ANY

TESTIMONY CONCERNING NOISE

EMANATING FROM THE SIDE

BAR, SIDE DECK, ---

Mr. Newby: Not to my knowledge.

THE COURT: --- IT WAS ALWAYS FROM THE

POOL BAR?

Mr. Newby: I don't think there was any
distinction made about the side deck wversus
anything else. That's my recollection. There
was actual testimony about people sitting
around the pool and drinking.

THE COURT: SITTING AROUND THE POOL

SIDE DECK?
Prestige Court Reporting, Inc. 843/248-5252
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THE COURT: JUST THE POCOL, OKAY. I'M
GOING TO READ THE OTHER, I

HAVE THE OTHER LAWSUIT,

I'LL READ THE PLEADINGS AND

WHAT ALL IS IN THERE TO SEE

IF THERE WAS ANY DISCUSSION
CONCERNING‘THE SIDE DECK IN

THAT LAWSUIT.

Mr. Newby: All right. Your Honor, I

think I found the quote that I was looking for.

It was in the case of Hilton Head Center of
South.Caroliné versus Public Service
Commission, 1987.

THE COURTf OKAY. WHAT IS THAT, NOW?

Mr. Newby: Hilton Head Center, C-E-N-

T-E-R, of S.C., Inc. versus public service
commission, 1987. It's 294 South Carolina 9.
Also, Judy versus Judy is another case that
seems to stand for the same principle, 383
South Carolina 1. And to paraphrase it, the
court saild, when claims arising out of a
particular transaction or occurrence are
adjudicated, res judicata bars the parties to

that suit from bringing subsequent actions on

323
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either the adjudicated issues or any issues
that might have been raised in the first suit.
So we believe that res judicata should end the
discussion. But for the reasons I've stated
previously, even if‘it doesn't, fhe facts as
presented in this case don't give riée to the
plaintiff's claim for relief. And I suspect
that The Court feels that it's heard enough

about this case, so I'll sit down, unless you

have questions.

THE COURT: NO. BUT IF YOU WOULD LIKE
TO SUBMIT A MEMO, MR.

BARNETT HAS SUBMITTED A

MEMORANDUM OF LAW. IF YOU

WOULD LIKE TO SUBMIT ONE,

YOU'RE CERTAINLY WELCOME TO

DO THAT.

Mr. Newby: I think we'll do that, Your
Honor. That's all I have.

THE COURT: THANK YOU. MR. BARNETT, DO
YOU HAVE ANYTHING IN

RESPONSE?

Mr. Barnett: Yes. 1I'd like to reply to that.

THE COURT: OKAY.

Mr. Barnett: Mr. Newby mentioned several items that

Prestige Court Reporting, Inc. 843/248-5252
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» 325
I'd just like to address. He mentioned the
wooden . deck being constructed by the
association, and as Your Honor will recall and

the pictures show, that's a dune crossover that

that has here, but -- And there was something
about selective enforcement. You know,
certainly, there have been other people who
have parked cars for extended périods of time,
but there's no one else that has constructed an
encroachment that eliminates the use of
parking. And those others Were tempbrary
things that come and go. You know, they've
talked to people over the years. They've
actually adopted a ruie applying to that, I
think, several years ago, and they're trying to
enforce that. They only have that problem with
one now. Thére's nothing selective about what
they're doing here. Thié is a unique
encroachment, and what they may or méy not have
done periodically over various people parking
their car does not waive their right to enforce
this unique encroachment.

And he mentioned, too,

other things that I'll address. The estoppel

Prestige Court Reporting, Inc. | . 843/248-5252
413 Paul Street, Conway, SC www.prestigecourtreporting.com

Page 405



o N oy oo w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

326

issue, again, as I pointed out earlier,
estoppel, according to the law, and I'm quoting
Provident Life & Accident versus Driver, 317
S.C. 471, that sets forth, and this is, it's in
my brief, Your Honor, sets forth these elements
that must be proved by the defendant claiming
estoppel, and the party claiming estoppel must
show a lack of knowledge or means of acquiring
knowledge of the true facts. And as I pointed
out earlier, they can't show that here. The
defendant had either knowledge or certainly had
the means of acquiring knowledge of the true
fact that the association president alone had
no authority to grant this right.

And the last thing I want to talk

about is estoppel, because I think there's a
little misunderstanding about what the law on
estoppel may be as it applies to this case, and
Mr. Newby, in fact, cited a case that I'm going
to cite, which is the, I believe, the latest
case‘I can find was issued in April 2009, Judy
versus Judy. It was opinion number 45-28. He
cited it as 383 S.C. 1, which it may be by now.
But in that case, it talked about this issue.

You know, certainly, we all know that,

Prestige Court Reporting, Inc. 843/248-5252
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generally equitable estoppel réquires three
elements. Number one, a final valid judgment
was entered in the merits of the first case.
We know that occurred in the previous case.
Secondly, the parties to both suits were the
same, that element is thefe. And ﬁhe last one
is the subsequent action involves matters
properly included in the first action, and we
know that the side deck was not a matter
included in the first action.

Now, I won't leave it

there because it actually expands on that some
because:there is some law that says that if it
should have been, not that it could have been,
there's no law that says that if it could have
been included in the previous action, it's rés
judicata. That's not law. As you know, there
are some affirmative defenses that must be
raised in some cases, but the fact that a
previous action could have included an
additional cause of action does not preclude
another one.

There is some law that

talks about, and I'm citing from Judy, and it's

citing in here Lowe versus Clayton, the rule
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precluding re-litigation of issues that might
have been raised in the prior action applies
only where the two actions involved the same
cauée of action. You know, this is a céuse of
action to have the removal of the side deck.
The other was a cause of action to stop the
activities that were the nuisance and noises,
activities that were occurring there. And it
even goes beyond that, and I'll try to get into
the details of that, "The test utilized by this
court for comparing two causes of action is to
determine whether the primary right and duty
and the delict or wrong are the same in both
actions." Again, clearly, the wrong in the
first action involved solely activities. It
was a bad behavior lawsuit. They had passed a
resolution saying, "You need to stop the noise,
need to close at a certain time. Your behavior
on your property is wrongful, and we want that
behavior to stop." This is an action where
it's an encioachment of real estate. It had
nothing to do with their behavior. It talks
about an encroachment on a piece of a real
property.

Finally, The Court, in Judy, goes even
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further and gives a four pronged test, and it
says the South Carolina courts use various
tests in determining whether a claim should
have been raised in a prior lawsuit, and it
mentioned four thiﬂgs that a court should
consider in whether or not a case should have
been brought in a previous lawsuit. One is
where_there's an identity of the subject matter
in both cases, and as Your Honor's already
determined, from your questions, the subject
matter in that previous case was the loud noise
around the pool bar, and the subject matter of
this case is an encroachment of a wooden deck
onfo a parking lot. Secondly, where the cases
involve the same primary right held by the
plaintiff and one primary wrong committed by
the defendant. And does this case involve one
primary wrong -- do both cases involve one
primary wrong committed by the defendant,
again, clearly not. The other case involved
one primary wrong, being wrongful activities
occurring on the property, and the other one
being the encroachment of a building on real
estate. Number three, when there is the same

evidence in both cases, again, totally
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different, totally different evideﬁce in that
Case and this éase; and, finally, when the
claims arise out of the same transaction or
occurrence, again, totally different
occurrences. The occurrence in the previbus
case was the actions, it was a case about bad
activity, bad actions. And in this case, the
occurrence 1is the eXistence of an encroachment
upon a common-area.

So for all these reasons stated, the

fact that it's in violation of the Horizontal
Property Act, the Myrtle Beach zoning code; has
been testified that they need the parking, that
the master deed says that any delay, no matter
how long, does not preclude it from being
brought later, the fact that it is not
detrimental to him to remove it at this time,
in fact, he's garnered benefits that he wasn't
entitled to for a long period of time, all, I
believe, Your Honor, respectfully, weigh in
favor of the plaintiff, and we would certainly
THE COURT: MR. BARNETT, COULD YOU GIVE
ME THE CITE FOR JUDY VERSUS

JUDY?
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. IF YOU WANT TO REPLY TO

331
Mr. Barnett: Yes, ma'am. It's, on the copy I have,
I say it's opinion, it's a 2009 opinion issued
four months ago under opinion number 4528.
THE COURT: 45287
Mr. Barnett: Now, Mr. Newby cited it as 383 S.C. 1.
so maybe, by nbw, it's in the ---
THE COURT: 383 S?
Mr. Barnett: S.C.'l.
THE COURT: S.C. 17
Mr. Barnett: Yes. That's what he cited.
THE COURT: OKAY.

Mr. Barnett: Anything else, Your Honor?

Mr. Barnett: Thank you, Your Honor.
THE COURT: AND, MR. BARNETT, ONCE WE

RECEIVE MR. NEWBY'S MEMO,

THAT, YOU CERTAINLY MAY.

Mr. Barnett: Thank you, Your Honor.
THE COURT: THANK YOU VERY MUCH,
HOMEOWNERS, FOR BEING HERE

AND BEING VERY COURTEOUS TO >
THE COURT. YOU WERE VERY

QUIET. THANK YOU.

(THE HEARING CONCLUDED ON 08-25-09 AT 12:31 P.M.)
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s‘ﬁDéolaraq
WITNESSETH
~WHEREAS, Declarant is the owner in fee simple of cerLalnﬂ
vreal pr_operty located in the County of Horry,. State of South Caro— .

which is more particularly described in k:hibit A attached,
~and incorporated herein by reference; and

tal ?foperty Reglme pursuant to the pr ;
10 et. seq., of South Carolina Code of Laws., -

NOW, THEREFORE, Declarant does hereby declare that all
lijof the real. property descrlbed hereln, together w1th all

.5f & plan £aF t BpE ma aid '
shall ‘be’ deemed to run with the land and. shall be a; burden
beénefit to Declarant, its successors and ass:LgnS, ‘and’ any vers
or entity acquiring or owning any interest in the real property
and improvements described herein, or any subdivision thereof,
their grantees, successors, heirs, devisees. executors,
adaministrators, and assigns.

"ARTICLE’ I
. ’ . ‘SUBMISSION OF PROPLRTY

1.0 Pursuant to the provisions .of Sections 27-31-10 ‘et
seq., South Carolina Code, Declarant does hereby submit all: of'the
{lreal property described in Exhibit A, attached’ ‘hereto" Znd m o
lpart hereof by reference, together with all improvements thereon¢
and descrired herein to the provisions of the! Horlzontal Property"
Act as sel cut 'in the said Act, as amended from time to tlme. el

ARTICLE II
DESCRIPTION, OF LAND AND
PTAN OF DEVELOPMENT

e aug% reay Drooecric 3o i}z ‘azma- aa - aa
R REKKEEEY S5 i BRIEE o

3.8
}F&E;&f& i.i €zsp:d Biziz :;3:;1333;311223.25; Z 27

Do t 2. l Blan of Bevelop éat. 'The name hy whlch thxs conao
. rmin:l.\:m\ project shall hencefor{_h be known is The S‘E. Clement

3\'0’\11‘8,,‘?1\% 559 ‘, : ‘. .
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ARTICLE I
UNIT DESIGNATION

3.1 Each unit is bounded both as. to horizontal an

,‘vertlcal boundarles by the interior unfinished surfaces of th
'unlt 's. perlmeter walls,; ceilings, and floors (beneath the “shéeet

or other 51m11ar surface) 'of the 1nter (e}

3'2 Each unit is hereby defined so as not to.includ
All open air decks are sub]ect t

‘ﬂAll mater1als,‘1nclud1ng but not 11m1ted to, ca

floors, cellings of th




def :
common area and facllltles of the, condomlnlum.

i ARTICLE PA'AY :
LIMITED COMMON ELEMENTS OR
AREAS 'AND - APPURTANANCES

4.0 Each unit shall have reserved for its exclusive. usef
as a limited common element, the open- air deck(s) appurtena‘t to
and de51gned for’ the exclu51ve use’ o{ each speclflc unlt.-. ow—

common elements ppurtenaht to the Penthouée unit.

ARTICLE v
DESCRIPT¢ON OF
"'NERAL COMMON AREAS

5.0.. The. general common. areas of The St. Clements
Horizontal Property Regime shall be as f6llows:

(a) All land as mcre particularly described in Exhibit]
A, attached heretoc and incorporated herein by referénce, including
the land on which the units are located.

ADb). All parts of the multi-unit bulldlngs s1tuated on
the” land descr1bed in-Exhibit A, other thanAthe indi i unlts
described ‘in Article III above,'lncludlng, w1thout 11m1tat10n, aly
foundatlons, ‘columns, girders, beams, supports, load- bearlnd
walls, including all exterior walls and all interior -walls" (except
non-load~ ~bearing part1t1on walls’ wholly w1th1n a unlt), roofs,.
ventilation fans and vents, of the building, except the sheetrock‘
or other similar wall surface.

(c) All stairways, stairwells; 'and -stairs and” thein:
components which give aczess to tke units; and all halls o7
passageways; and their entrances; and all elevators, elevator
shaFts and assocxated equlpment~

BOO‘*’ii&;méEﬁi.
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ARTICLE VI -
NATURE AND INCIDENTS OF UNIT OWNERSHIP

6.0 ‘Each unlt shall'be conveyed and:

treated as a. sep

'part hereof

f611v No unit may be d1v1ded or. subd1v1ded 1nt
nlts other than as’ shown on Exhibit™ G- hereto
r port1on ‘thereof be.added:to.or 1ncorporated 1nto

The undlv1ded 1nterest 1n ‘the’ mon areas

from'sald unlt, and the - und1v1de )
1es appurtenant to each un tw_
] “included

d’allng with such unlt. Any conveyance,
umernt which purports to grant any right,’
T upon a ‘unit, shall be. null id ‘and of
he ~same’. purportsbto v
§ol nt undlv1ded int est 1n common areas’and
unless. the same purports to- convey, dev1se, encumb-

trad oY deal with the entire .uniti ‘Any 1nstrument conveylng

1 1ng, -éncumbering, or otherwise dealing with any unit, whl“
es sald unit by the 1etter/numer1cal de51qnat10n assign




Exhibit wiich may'be use

purpoéés, ‘at Declaraft's - option. Nothing cont

llbe construed so as to probibit the renting of units to the publlc,

’ 1t belng spec1f1cally agreed that owners are free to engage. in
: Lessees or renters may use, _the, counon elements 1n’

“T1meshar1ng

arrang ment shall be"permltted n- the.ptoje t.

_ (b) ‘No 1mmoral, 1mproper, offens1ve or- unlawfu )
'shall ‘be made of.’any.unit or. ol the common. areas.or 11m1ted'common

areas .and fac111t1es,'nor any:part’ thereof,j nd all’ laws,' oning

‘ord1nanCES .and regulations of all- governmental authorlt es’

jurﬁsdﬁct1o 6f the unit ghall be ckzerved: Nn.owner of anyxunlt

shall permlt or suffer anythlng to. be done or. kept- in his ani

on! the common areas Or - limited common areas and" facxlltles,

will increase the rate of 1nsurance on the unlt, or whlch w1'1

,,obstruct or 1nterfere w1th the 'right of other occupants of. ths

g or shall
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: commerc1al unlts.

act1v1tles, 51gns and b111boards of ‘the- Declarant 3

assigns,. durlng the constructlon and 'sale. ‘rlod and ther” after
for: such . periods of. time as Declarant, its. agents or assigns shall
desxre to .maintain a sdles or rental office. Nor shal
ICtIOn aoply to the operatlon of rental and manage_en

legal t1tle is’ not conv yed or. otherw1se trans erred to.
pezson.v “The. Declarant reserves the rlght to. ‘er  into lea
or. rental: arrancements with any persons for the occupancy

of “the" units owned by -Déclarant.

and its - employees, guests,_and ‘invitées, a non excluslve

of 1ngress and.egress over the common elemeénts: and, to the off1
models ‘and units for: rent and for. salp ‘and”. to and from: -a

(f) No animals, livestock or poultry of any kind shall

be raxsed bred or kept on any part of the property. This prohlbl—
1. not incl de common domest1cated animals, each unit
ong é'al :

(3) Ali garbage and refuse from the 1nd1v1dual un1
shall .be. depos1ted with care in gatnage containers oY rcneptacl




1nv1tee, guest, ‘renter .or agent thereo
n1ts ‘or any of them, Jolntﬂy or - ‘several

ss. The failure to enforce any rlght, reservatlon or
s containeéd in thls MASTER DEED however long contlnued

°tr1ct‘ons,‘whlch shall remaln 1n fu 1 forc
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Each unit shall be "subject “to an easement in’ favor. of the owners
of -all other units to .use the pipes, ducts, cables, wires,}
T condults, publlc ut111ty l1nes and other common fac111t1es serv1ng-“

purposes for the beneflt of the condomlnlum
ht to - 1nsta11, laysy malnealn, repa1r_and replace
plpes,'sewer lines, .gas mains, telephone and telev 5

_w1res and equlpment and electrical cenduits and wires over, uuder,;3
'along and on. . any- ‘portion of the unit anﬂ/or common areas and facil-

and, each u11t,

ay be’ paved, : .
sof units in The St. Cl(ments, thelt guests,
lAssees, the Assoc1at10n, the. Declarant; its. successors‘A




: (a) Declarant shall be soley respon51b1e for, - and have
all rlghts and control of,the management of the: Assoc1at1on,

herein described, for a- perlod S6f time not. to ‘exceed . -One’ Hundre

Twenty (120) days after Seventy-five (75%) percent .of the uni

estates 1n the condomlnlum project have been conveyed to the unit

W1th1n One Hundred Twenty (120) days ‘after. coriveyanc.

nty- f1v'e (75%) percent of .the unit estates of th‘
condominium:pro ect to the unlt estate purchasers, i




1 y E essed ‘against” th'f
rovi ed for herelnafter. ’

9. 5 MANAGEMENT ‘AND' MAINTENANCE

“{a) The Association, as a common expense, shall be re-
'spon51ble for the maintenance, repa1r, and replacement of all. the
common -ar and. fac111t1es, ' 3 ‘

and-'s

. ,tal damage be caused to. any unit by v1rtue ‘of “any’ ]
whlch may. be done or caused ‘to b2 done ‘by the Assoc1at1on in the,
'malntenance, repalr, or replacement of .any common areas and fa'll‘
jities:or-limited.. ;common areas, the Assoc1at1on shall &
. |Ip€nse;, repair such incidental damage.-
~1ncurrs expenses in the malntenance, replacement or repalr of com=|*
mon areas ‘or fa0111t1es or 11m1ted common - areas,. and .such. expense|
is occassioned. by any act of ‘a unit owner, - his. 1mmed1ate family,
guests,4orvlnv1tees, and’ such loss or .damage may. be cove ed by

laintained in force’ by, the’, Assoc;a ‘ion;. _'
ecelved by 'the Assoc1a ion- shall»be

£ mak1ng such malntenance, repair .or replac

it owner- who is responslble

one by himself-or by’ I

z )."shall. be requ1red ‘to pay-such portlon of the _cost’. of
Jisuc malntenance, repair, and replacement. as shall, by reason of
the;appllcab111ty of any deductlblllty provision of .such’ 1nsur—‘
ance, or_otherw1se exceed ‘the amount of . the avallable 1nsu ance
i34 oceeds. : : : :

The A95001at10n shall have the rlght to: make OrT
‘ altera ‘

ubstantlally beneflted, ‘the’ assessment to

wmlig,mz5ﬁg




whlch, 1f omltted
'elther 1n 1ts ent1rety or in’.a’
ry owner belng expressly resp' ns;

llght, power, telephone,_
Such owner shall further

\ by ‘the - Assoc1at10n shall be’ used fo : =

ma 1ng such-'ma ‘ntenance, repalr, or replacement, except that-.the|
owner of such‘unlt shall be, in.said. 1nstance,‘ requlred t6 payl
n’ of. the costs of such ma1ntenance, repa1r and. replac

£ such insurance, or otherw1se exceed the. amourit of ‘tie
e p oceeds“appllcable to such main enance,’ tepalr o

n owner to repalr,, mamtam, or replace, as may bel’
t this M.AS‘TERA DEED, ‘or a determwination by .th

\ Page 425



r ferred>to‘above if the.’ same is avallable."

(b) COVERAGE. All common areas, 1nc1udlng bu11d1ng
provements upon the land and all’ personal property 1ncluded~
eas and fa0111t1es and related 11m1ted - COmIT n'

tlon, location and use as” fhe bu'1d1ngs
‘and’ 1mprovement on the real property,
vincludi 'not 11m1ted to, vandalism
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By the "Asséciation, i
xmanager, any owner, or mortgagee;
and ’ .

cindividudl owners pe11c1es from~
5con51deratlon. ’ -

(c) PUBLIC LIABILITY -INS URANCE. Public l1ab111ty 1nsur-'
‘Ence shall be: secured by the Assoclatlon in .such amount -and w1th
erage as shall’ be deemed’ necessary by’ the Board ‘of Direc

v .but in no event in an ‘amount less than One 11
(51,000, 000 00) Dollars, including, but not llmlted to, ‘an endor e
Fent ‘to’ cover 11ab111ty cf the unit owners as a grfoup or. to &
1ngle unit owner 1nd1v1dua11y. There chall also be obtalned suchi
:other‘ insurance coverage .as the ‘Board of Direéctors or manager.

V'hall detetmlne from time to txme ‘to” be de51rable or necessary.,

FIDELITY COVERAGE. The Board of Direct rs_shall'
equ1‘ed to- obta n f1del1ty coverage aga nsti"dish
pa: £ all-pérsons, whether - émployees, “ac
contractors, respon51ble for’ handling
Stered by the Association. - The’ fidelity :
ame- the: Assoc1at10n as.'the named 1nsured;and sha 1. be.
rltten in. an amount sufficient to’ provide protection: which is’ in
no event Tess than One. and one-half. (1. 1/2) times the ‘Associa-
»'Ion' estlmated annual operatlng expenses and, reserves.v An appro—'
riaté ndorsement to the policy. td cover any persons who Serve
ithout compensation shall be added if the policy would not: other-
vise! cover -volunteers. The f1de11ty insurance policy shall dlsol
providé  that it may not be cancelled or substantially’ modlf;ed
g’ car cellation for non—payment of .premiu ’
30)¢ days prior written notice to th
311" the mo tgagees.A ‘Provided,. however, 1f,ptofe551 y
Assoc1at10n .and. it has th1‘4type of coverag‘
c1at10n s funds, then this’ requ1rement shall:\

d ; nsurance pollcle purcnase by
Dlrectors for the benef1t .Of the Assocxatlon and the‘
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propottlon as- fhelr ownershlp

of the common areas, or

as prov1ded in

oY
.ed or repa1red shall be determlned

el A80m 572

casualty,




condomln;um shall ‘be” ter-
minated;
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dainst’ all unit own
in common are

1Y unitiian
register i

Ny ]ltO'.' i

©9:11 ASSESSMENTS,
. _;fa) ’ étant as “owner!
insold - nts
shall be so

~"CA11'asseSsmehts'levied against . the u
111" be uniform; ‘except’ as .
ecifically otherwy e prov
5 S1 ;ﬁgimade'byfthé<Ass¢éiat'
: t any assessment levied against eac it owne:
init--shall ‘bear the same ration to the-totai,assessmédt
r.units aS?theﬂundividgd)inte:e t

ers and thei
as add“facili;ies appurtenantfto~a11¢upitsh-

nit -owners

provided-.

eéQEds”forwﬂoiry County, ‘Sout
ﬁthé;firsf.qnit,ownet. "Provi
*Ssed and no assessmeft: ha:
ty}FiveM(7§%)ﬁPerfce‘ JOf ' ¢t
ye.thefDGClaraht_shall'péy t
C.Any defisir 4p theAAssobiation"s7bpétatﬁqn

fhe‘capital-rePlacement reserve for éachaSﬁ




of Directors’ shalil® keep separate 1tems°re1
vements. ~ Upon. adopt1on of - such annual budget by :the
Hectors of the. Association),:

f.any owner for such assessment.
any t1me determlne, in ig

(f) RESERVE FUND. The Board: of Dlrectors Ke) [
.‘1n establlsh1ng ‘the annual budgct for opera s]
'ment, and "maintenance ‘of " the : -condominium,’ shall deslgnate there1
a3 sum to be collected .and maintained as a’ ‘reserve fund for
replacement of any capital improvements to the cémmon areas,.
11m1ted common areas and facilities, which captlal improvement and
i : ent fund (capltal 1mprovement fund) shall be fJr




equired to-account’ t

share:iof thelfunds or ‘dsset! of ‘the Assoc1at10n,“

bee

asset of. the Association whlch ‘may be used ‘ine the operatlon
management -0of. the condomlnlum. . .

(1) The payment ‘of any assessment. or 1nsta11ment there‘
of to. the ‘Association (the “Assoc1at10n") shall be 'in default i
such ‘assessment or 1nsta11ment is not.-paid to the _Assbciation
w1th1n ~Thirty (30}’ days of the due -date . for . such payment 1€
defa tyvthe dellnquent absessment or d 1i

] /ed by “Taw . or,Elghteen (18%) percé
untll such dellnquent aseessment or 1nstal ment :the

lnsurer, or” guarantor of-a- mortgage on any unlt”
ce. whenever the asse: sme) . i

Page 432



) Thé lien herein granted unto the Association,shall
be enforceable from and after the time of recording a claim’ >
lien"in the Public Records ©of Horry County, - South Carolina, which
claim shall state the description of the unit -encumberedthereby
the name of the. record: owner,. the. amount. arid - the 4

m’of lien shail be récordable ‘any time 'afte:'i‘def._a’ 11t [
n shall continue in effect until all sums ‘secured by said
lien as 'hérein provided shall have been fully paid. Such clainms
of lien- shall include, only assessments which are due and -payable
when ‘the claim of lien is recorded, costs|

dttorrey's fees, advances to pay taxes a

interest.thereon, all as above - provided:
shall bé signed a eri
tion.. Upc

1, the-same shall be satisfied of record. ‘The ‘lien provided
for herein shall be subordinatad to the lien of ‘any first mortgage
or deed” of trust- and any person, firm or corperation’ acqul g
: “to any’unit and its appurtenant undivided interest -in common

- Jand facilities by foreclosure, deed
or judicial sale, ‘ i

y ontai ) 1l be’ construed as-rel ng
or’such.delinquent “assessment from-the:paynent thereof
: enforcement of colléction of 'such payment' by means other
|Iforeclosure. - - R -

‘default’ (Whether: or. ne
ociation),’

‘, =00(1182"“G'577 |
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. iv d

faci 1t1es;appurtenqnt to all units;

common surplus shall be held by the Assoc1at10n in the manner, and
prov151 ns, and‘c

o - .9.12 COST OF MAIMTENANCE.
for malntenance,'tepa1r ‘or replacem nt is’ caused thr ugh
w1llful Lor- negllgent act 0f’ the owner- Or owners. of

unlts, or the: fam‘ly, guests, lessees, or 1nv1tees thereof
results from. ‘causes excluded from ‘Coveradge in the Insuf

pollcles, the cost of such malntenance, replacement or repa'rs*
1 £’ the a; sessment to whlch the

e . same mortgage or desd .of trust, “the’ uni't owner shall
notlfy the Declarant and the Board of Directors of the- Assocxatlon
slmultaneo‘sly by registered mail, return receipt requested, of
the :pendin foreclosure sale, said notice to. b 'glven not

‘to the §

ARTICLE XI
PARTITIONING




to th

-i;the follow1ng manner.

: affectlng ‘any. of the’ units, .consent thereunto,
case by 1nstrument duly recorded,

‘Record Aofiﬂorry Cbunty

vided -that the condominium shall not ‘be reconstructed after
casualty, the condomlnlum plan of ownersh1p shall be‘termlnated

directs. In sucn ‘event, .any -action for*partltlo "o

“The’ condomjn1um shall be termlnated

ts expressed isty
duly recorded, and prov1ded, “that the holde

agree,ent has'been reéorded 1n'th

i
(b) If it is determlned in the manner elsewhere pro-

ed.

s ‘teagonably’ ed - to”effect

at’ such tlmes and in- such forms as the“Board of " D1rector
k other

“-of the property shall be held in abeyance péendi g - ‘such
-upon ‘the consummat ion thereof shall, be dlscontlnued by“

'es‘ hereto.
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r1ghts and:pr1v11eges granted -and: réserved h
the_Deqlarant shall be made w1thout the ]

ARTICLE XIV
REMEDIES IN.. EVENT OF DEFAULT

14.0 ‘The owner or, owners of each unit shall b'fgover"

Jiby vand'- shall -comply with 'the- prov151ons pf th

the: Artlcles of Incorporat1on and By—La s of tﬁe A:SOCI

Artlcles of Incorporat1on or the By Laws '6f 'the Assoc1at10n,
whlch ‘may: be adopted. pursuant thereto,- shall be grounds for re
1nclud;ng, without limitation, an action to recover sums due

1n3uct1ve relief, foreclosure of lien, or any comblnatlo
. Such rellef may be sought by the Assoc1at10n or




At (g) The'failure of an institutional. lender o stitu
“itional:'lenders to' enforce any right, provision,” privilege;,

flcovenant; or condition 'which may be granted to- it or them by. the
{MASTER DEED 0r other abovementioned. documents, 'shall. not
llconstitute a. waiver of fthe right bf said party or parties to’ there:

N . after ‘enforce such right, privilege, covenant or condition .in the
: ‘l{future. .- . oo

'RIGHTS RESERVED.UNTO
“INSTITUTIONAL' LENDERS’

, . 15.0 "Institutional Lender" or "Institutional Lenders"
as the terms are used herein, shall mean -and refer. to nks:,
savings.and loan asscciationsz, insurance .companies,’the Féderal
National Mortgage Association, or other mortgage lenders.  So long
{las "any "institutional lender or dinstitutional’ lenders shall hold
any mortdage upon. any unit or units, or shall be the ‘owner "ofany
unit or units, such institutional lender or institutional léndérsﬂ,’»
holders, insurors or guarantors of such mortgages, shall have the|.
' . -||follovwing: rights in addition to any rights set out elsewhere in
N - |lthis ‘MASTER 'DEED: ‘ ‘ T

- . (a) -To examine, .at reasonable times and upon-reasonable
noticé,. thé books and records of the:Association . and. to-bé furn:
i upon request, at least one - copy of the annual financial
ent-and report of the Association prepared -by a ¢ért ified|
€ accountant designated by. the. Associat ion, -such' financia
ment’ and report to be furnished by April ‘15 of. each. calande

of .any meeting of the membership to be held for -the purpose Of]
considering any proposed amendment, other ‘than as proviged £oz

“ . ; L ¢ oF
herein, for- future phases of construstion by Declarant, to thig

. {b)" To be given nctice by the Association of .the call
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1111y ‘construed to effectuate”

1ces are'to be g1ven‘by he|
clatlon to such 1nst1tut10na1 lender or . 1n51t1utlonal lend rs

or 1mpa1r i
P ovzslon, or”
34 1nva11d or unenforcedvle. - o

17'0_ The prov1s1ons of thls “MASTER DEED shall be lib

. g- form-p
m ownership. These- Artlcle head1ngs are for
ence only and: shall not be consi




: rtgagees
any cgndemnatlgn of a mater1 1. po,”< 1, O vthe property

'WARRANTIES AND REP SENTATIONS

. 20 0. ““The Decla ant spec1f1cally dlsclalms any 1ntent to
o ade-any: watranty or.: repreaentatlon in. connéction-with: the
'condom1n1um,:except -as .specifically set forth herein, and:
#{|Person shall rely upon any warranty or representatlon not
s e01f1cally ‘made thereln. Any estimates of common expenses
||taxes,. -or other charges are - dezmed. accurate,‘but NO. Warranty or
) guarantee 1s made or 1ntended nor may one be- rel1ed upon. Thls
di a’ mer in’ not “to’bé. construed as relieving- Declarant- from com-]
h any ‘A Regulation, speclflcall VAR 4360.1 {4y,
ag nst ‘defects in construction for any- unlts'
.,he Veterans Administration.

] t.ang. recorded 1n th'
County, South Carollna.

CT" 7'means ‘the South
"Hoclzontal Property Act
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Sk Kk Ak kok kX A ok % x

Pe-rcona iy appeared before me Ma_r/a K "'je‘n,é"ns
who after beln duly sworn. deposes and states’ that “s/he- w1tf‘
V saw the w1th1n named S

-p'é €eding-Mastet De'sd “for
orlzontal Property Reulme.
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Y : edch; 5L a5  show ade: by~

J. .Jdordar., E.; dated April, 1946, recorded in the”
Office of the Clerk of Court for Horry County in Plat
Book 5A, at.page 36, reference to which is craved as

forming a part of this description.

‘ingrand'being:-in_-Myrtle
+.and described as:'follows:’

'BEGINNING at the southwest corner of Lot 3, Block 6-CP,

‘Cane ‘Patch’ Section and runhing -N 51 deg. 00" E 150.83~
feet- to a point; thence turning and runhing S 45 deg. B

27 feet to a point; thence tursing -and running’ S: 46
deg. 49' 11" W 150.08 feet. to a point; thence tarning
and running N 45 -deg. 00°' W 38 feet to the point of
beginning: all as shown on a plat prepared by Robert u.

. Bellamy & Associates, dated October 9., 1984, and
-recorded in Plat Book 82, at page 166, Office of the:
Clerk’ of Court for Hd:ry,,Céunty,'South'Ca;dLTﬁa,’aﬁd

identifie ‘L2t 3-A.adjoining Lot 3, “Block: 6-€P,
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128,000"
128,000

| 111287000°

+.128;000°
128,000
128,000
‘128,000

128,000
128,000
128,000 -,
128,000
" 128,000

128,600 -
- 128,000

" 138,000
| 128,000
128,000,
128,000
128,000
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128,000~
128,000
128,000
128,000
128,000,

128,600 ' 1.50758%

128,000 1.5075%

128,000 1.5075%

128,000 L 1.5075%

- 128,600 ‘ “1:5075%

e 128,000 | 1.5075%
{may .be used as 256,000 S vB.OI'SQ%"

{PobI-1 (comferéial)- 128,000 . 1.5075%
c-1 " S 42,667.00 5024
" 8,490,667.00 100.0000*
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ozt

AT e
=

7
Tt

&' THE ST. CLEMENTS HOMEWONERS ASSOCIATION,’.

THIRD: ‘The plice st which it proposes to haverits headguarters or be Jocated i 70th Avénue North
T B T Myrtle’.Beach, SC

-(see Attached)
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OMEOWNERS ASSOCIATION,

INC-
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'ft ' ihcorporatlon,
2 . 3 afterAadopted,

To exerc1se, undertake and accomp11sh-all of

‘he owners of all Unlts 1n the Progect shall‘




be loc
ffices

v

%stdf-the Corporation shall be managed by th
: ~assisted :by: the, Vi resid Y




and as many V1ce Pre51dents, A551 t‘nt Secreta
5 -th ¢ 11 ‘determine

~The names and post offlce addresses of the first. Board off
ion. of the Articles of In

'C. Dwight -Cox

n1t1a; regq: steted Offlce of the Corpc L
South Carollna and he

hall be C' leght Cox.
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‘PRESIDENT.

. ‘SECRETARY’

. TREASURER

Page 449



.. AN L
. Incorporator ;Y. 7. -
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IDENTITY

“‘The -seal of the Association shall bear the name of
. and’ the words "South Carolina", the words "Corpor—
,a'xd the yf ar of -ncoLporatlon,.an im-| -

MEMBERSHIP VOTING,
,QUORUM, AND PROXIES
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€ : in. person or’ by pﬁoxy
nlyvfor the particular meeti g . des1g a
‘be’ flled w1th the Secretary before the ap

E pre‘ent_sha'l be olndlng upon the members“

I11.
ANNUAL AND SPECIAL
MEE NGS: O ME BERSHIP

Spec1a1 Members Aeetlngs shall‘be held when'v

Page 452



4WW@§@,

. _ (e) The order of bu51ness at Annual Members' Meetings
and,, as far as practlcal at any other members meeting, shall be:

Adjourphnent”

IV
BOARD OF ‘DI RECTORS
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se ected at.. the Annual Mcet1ng of’ members each yédr shall b
»Two 2" yearS'exp1r1ng at the second Annual Mee_ln'g ‘tollo
lectlon, and ‘thereéafter until their. saédessors -are .dui
or until removed in the .manner elsewher’,
"as may be prov1ded by law for the removal of D1rector_




ﬁfrectqr’s fegs;

if'any;

Wéhallnﬁé dé{gf@ined byt
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resttlctlons ‘ana- llmltatlons whlch
may be placed~upon the use of such’

Incorporat1on ‘and - By~ Laws "of the

-A55001at10n,,the MASTER DEED and

respectlv unlts sub]ect to such
llens. - .

'(ix) To‘carry'1 surance for thei'
protection of the: members. and the
~Assoc1at10n agalnst casualty and




v.
ADDITIONAL PROVISIONS ABOUT
MEET GS~7 OF NEMBERS & ‘DTRECTORS

w1th‘tand1ng anythlng contalned in these B :
s or D1r ctors may be hg

‘ted: by, the .law;of South. Carollna the - D1‘ectors ‘may -
ght ‘take at'a meetlng of Dir ct

VI. )
OF:ICERS

Dbe peremptorxly removed Dy vote' of . th
Yy hold t .




Page 458

'n‘o4t preclude thé Boara of Directors’ from emp10y1ng a
n em loyee of the 'Association nér -preclude 'the
irector‘ for the management of the.‘condominlum.

VII.
FISCAL .MANAGEMENT




‘containeéd shall be construsd as
restricting the right of the Board
of D:Lrectors to, at any ‘time in
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-1f requ1red as herein’ sef forth.

':ef ectlve{Athe same must be approved by an ‘affirmaj

'1D_rectors and'members,.

'such meetlng in: 3
as. notlce of ‘the: call of a Specl 1 Meetlng of ‘the ‘memwba

-{c) . In order for ‘such amendment or.-amen

i SEWO- th1rds (2/3) ofit
operty in- the Condomlnlum.' k
.d these- By—Laws ‘shall be transcrlbed,
b
na, within Ten (10) days from the date on which'any
ment or. amendments have been afflrmatlvely‘approved by the

] {4a) At ‘any meetlng held to cons1der such amendment or

nts to the By—Laws, the written vote. of any ‘menber of’ -the

;Assoc1at1on shall be recognized if such member is not in

ce at: such- me' t-'g or: represented thereat by PLOXY ,i-
’ 3 “g ~of the

Notw1thstand1ng the foreco1ng

amendment to these By- Laws wh'
_the rlght of"Owner to’ des1gnate

of ‘Directors of he Associatio




hpersedé ‘or alter -the re 1
ut are deemed to be in add1t10n to those requlre €

Y
Direct’o;ﬂ

Qéwmn Catex.

Dlrector

“Dir e/:to‘r -
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and vlevators.
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neights, unit numbers. an
onmor @reas ‘of -the buil

Page 465



[B

REGISTER OF MESNE CONVEYANC:.

g
I

Al

cOrY,

A THUE

s

REY COUNTY,:

3]
CunTy,
STATE OF SOUTH CAROLI&MJF‘ Lg Py ?AMLNDMENT OF MASTER DEED
"OUNI'Y ‘OF HORRY R?M,C ' THE "REGIME"™

WHEREAS, St. Clements Horizontal Property Reéime (the
"Regime®) was created Ly Master Deed (the "Master Deed") which
was recorded on December 8, 1987 in Deed Book 1182, Page 557 in
"the real property records of Horry County; and

WHEREAS, Exhibit B of the Master Deed identifies the Pool
Bar located on Regime as Commercial Condominium Unit Pool-1l, but
the floor plans of the Regime filed in Condominium Plat Book B,
Page 600 do not contain the flcor plans for such Condominium Unit
since the final plans for such unit did not exist when the Master
Deed was recorded; and-

WHEREAS, the Board of Directors of the St. Clements Resort
Homeowners Association, Inc. (the "Association”) and St.
Clemgnts,»Ltd. {the “peclarant") desire to correct such omission
by recording the pilans for Condominium Unit Pool-1l and amending
thes Master Deed.

NOW, THEREFORE, for good ard valuable consideration the
receipt‘and‘sufficiency of which is hereby acknow}edged, the
Master Deed is hereby amended by adding the plans for Condominium
Unit Pool-1l, designed by Timbes, Wilund, Usry and Carter, and
recorded in Condominium Plat Book B, Page LOD., HoEry County
Records to the previously filed floor plans forming a part of the
Master Deed. Also, the stairs leading to the ronf above.the Pool

Bar and such room area are hereby designated as limiicd common

-elements appurtenant to such unit.

woox 126 0mee 0272
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'.In all other particularly the Master Deed remains as
“:previodsly.written.
IN ‘WITNESS WHEREOF, the parties hereto have herewith set

_their hands -and seals on the 15th day of July, 1988.

St. Clements Homeowners Association,

Zﬁduﬁﬂﬁgﬂﬁm By: 0 ' X
7 i PﬂeSLdent /

/ (wq </ C/‘“”‘ ’

Secretary Me

- 78 L,

President, of Whiteville
Properties Development

‘Q/&// ////;'ﬁ (#/;{a/ . Company, Inc., its General

Partr.er

STATE OF SOUTH CAROLINA PR.OBATE

COUNTY OF HORRY

PERSONALLY appeared before me the undersigned witness, who, being
duly sworn, says that s/he saw the within named St. Clements
Homeowners. Association, Inc., by C. Dwight Cox v
its _President and Guy C. Collins v
its gperetary Sign, Seal and Deliver the within

Document, and that s/he with the other subscribing witness whose
signature appears above,.witnessed the execution thereof.

Sworn to before me this _26th day
of July __s lo88.

2 Loq oo 101 on b

“Notary Public -for South Carolina

‘My -Commission Expires: //4.25://%2

o

--STATE CF"SOUTH CAROLINA PROBATE

BOOK 12’19 PASE GZJ

" .COUNTY::OF 'HORRY.
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'PERSONALLY ‘appeatred ‘befors me the undersigned witness, who, being
-duly. sworn, ‘says ‘that s/he saw the within name St. Clements,
Ltd.’, by _ C. Dwight Cox , its _President

. and its Sign,
‘Seal and Deéliver the within Documunt, and that s/he with the
other subscribing witness whose signature appeaxs above;
witnessed the execution thereof.

Sworn to before me this 26th day
of July , 1988.

s e V)%uw{/@mk y

Notary Publid for South Carolina

My Commission Expires: z/ﬁ" éZQZ
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~ . AMENDMENT TO BY LAWS
< ‘\\/‘(,Q‘ST' CLEMENTS HOMEOWNERS ASSOCIATION, INC.
TR T

>

STATE OF SOBTH CAROLINA _,, ca)\® AMENDMENT TO BY LAWS FOR R Gy AR
‘ ey ) THE ST. CLEMENTS HORIZONTAL - o' 0o ceren
COUNTY OF HORRY, ;%" © ) .. PROPERTY REGIME, SAID BY LAWS """ = 00 P00
L L REEDS . BEING DATED DECEMBER 8, 1987  Betiens & $hippes Dirvvter - By V- 0
AR ER Y AND RECORDED DECEMBER 8, 1987 '
e . . INDEED BOOK 1182 PAGE 558
RECORDS OF HORRY COUNTY

SOUTH CAROLINA

WHEREAS, the By Laws for the St. Clements Horizontal Property Regime was executed December 8, 1987, and
recorded December 8, 1887, in Deed Book 1182 at Page 558, records of Horry County, South Caroline (said By Laws, as
previously amended, is hereby referred to as the "St. Clements By Laws”); and :

WHEREAS, Article 1X of the By Laws provides the method by which the St. Clements By Laws may be amended;
and '

WHEREAS, pursuant to the ferms of the St. Clements By Laws, a special meeting of the members of the
Assogiation (as defined in the St. Clements By Laws) was duly calied for the purpose of amending the St. Clements By

Laws; and

WHEREAS, pursuant to the St. Clements By Laws, the proposed amendment to the St. Clements By Laws was
approved by an affirmative vote of at feast 67% of the members of the Assodciation.

NOW THEREFORE, pursuant o the terms and conditions of the St. Clements By Laws, St. Clements
Homeowners Associstion, Inc. by and through its President and Secretary, with the consent and approval of at jeast 67%
of all Owners of Linits within St. Clements Horizantal Property Regime, does hereby amend to the St. Clements By Laws

as follows: .

Section iv of Article 1V of the By Laws, entitied Board of Direciors is hereby amended to read as follows:

s At the first annual members meeting following the recording of this Amendment,
three (3) Directors shall be elected. One of the Directors, elected pursuant to this
section, shall be elected to serve for a term of three (3) years and the two
remaining Directors shall be elected to serve for a two (2) year term. Following the
initial term, each Director thereafter will serve a 2 year term. The purpose of this
Amendment is to stagger the terms of the Directors.”

As amended, the St. Clements Master Deed and By Laws shall remain in full force and effect

In accordance with the requirements of Article 1X of the By Laws, execution of the President and Secretary on
behalf of the St. Clemants Homeowners Association, Inc. shall constitute the required certifications that the within
Amendment has beea duly adopted in accordance with the requirements of the By Laws, including the requirement that

the Amendment be approved by at least 67% of all Co-Owners.

IN WITNESS WHEREOF, the undersigned have caused this Amendment to the By Laws to be executed on this
iq* . dayof ?{é%: 2004 .

VL AL, SV——

PAN ) ERSASS@FC 7INC,

TER GF DYERE

N e ,_ ESIDENT
AMM%M/\_ . ATTEST; ML I WA A %@
. . SECRETARY _
DEED
2982 1070 . ' O
‘ ' N
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STATE OF SOUTH CAROLINA ) ‘ A TRUS COPY. ATTESY
) PROBATE HORRY COUNTY REGISTER OF BEEDY
COUNTY OF HORRY ) Bullury V. Sldpper; Birevter - %r,f{’li;:g V. bhg

PERSONALLY APPEARED before me the undersigned witness and made oath that
he/she saw the within named representative, Robert Brothers and Donna Cates, of The St.
Clements Horizontal Property Regime, sign, seal, and as his/her act and deed deliver the
within Amendment to the By-Laws and the deponent, with the other witnesses whose
name is subscribed above, witnessed the execution thereof.

&%ﬁwwﬂ

Witnes
Witness
SWORN TO before me this
N _\_° dayof July 2004.

\J@MW\L ok
Notary Public for the ?e of Senth Larolina
My commission expi
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202 - 70TH AVENUE NORTH - MYRTLE BEACH, SOUTH CAROLINA 29577

ST. CLEMENTS HOMEOWNERS* ASSOCIATION
st Annual Menmbers’ Meeting

' Dan Hatch, the General Manager of ihe Caravelle,.intro—
duced himself and explained that DNuight-Cax, the developer,

would be gngbLQ“LQ;Eﬁgaxilijﬂ£%$ing4 and in his absence and
because  the two other Board Members were not-present; Cara-
villa Management would conduct the meeting and follow the
Agenda as agreed to earlier. Mr. Hatch also advisedvthat the
purpose of the meeting was to discuss the Homeowners’ Associ-
ation and subjects related to Association business.

He introduced Kevin Warren, the Assistant General
Manager, who called the roll. Dan Hatch advised the member-
ship that they were one unit short of having a quorum; how-
ever, another owner came in later making the meeting officieal

and fulfilling the quorum requirements.

Proof of Notice of Meeting was established and the next
item on the Agenda, the Reports of Officers; was addrecssed.
Board Members usually give the committee reports; but in
their absence, Kevin Wsrren began with the report on the
budget. ’ ‘

Kevin went over angd explained each item contzined in the
Propesed 1989 Budget to those attending. He also handed out
a report -which compared the Proposed 1989 Budget to sctual
expenditures., This report predicted what expenses would be
at the end of 1988. It was the consensus of the membership
to have the Association dues remain the same and to lower the
reserve amount proportionately to the increase in expenses.

A question from the floor pertained to the Penthouse:
‘whether it was completed, whether association fees were being
collected for it, and how much thq,fees,were. Eevin answered
es follows: the sixty-thrée units, penthouse, and pool bar
are all individually owned. The Penthouse is twice the
amount of a normal unit, the Pool Bar is the same as sa unit,
and the small>room on the left (used as an office or meeting
room) "is counted as half of a unit.

Percentages are used to determine the amount of associa-
tion dues owed according to the recorded St. Clements’ Master
. Deed. Although ‘each unsold unit has been assessed and billed
for full assocdiation dues, these dues are not tollected by
the Association until each individual unit is closed.

) .The new Board .of Directors, which will be elected today;
will need to investigate some of these concerns.
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Homeowners’ Association Meeting
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The Board of Directors have a right to put a lien on a
unit if theéAssociation dues have not been paid. If the unit
is put up for sale, the dues must be paid before the unit can
be sold.

i
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Kevin Wﬁrren asked if it was agreeable to everyone to
genda and.leave the Election‘of

2o to New Business on the A
The membership agreed.

Board of Directors until last.

Ke?in discussed several things that had happened which
One major expense occurred when guests

increased expenses.
We were

bumped the sides of the building with their cars.
unable to maﬁgh the paint and had to repaint the entire
bottom of the building. We have now been able to come up
with a particular color number so any additional touch ups
can be handléd without repainting large areas. The tire
bumpers have been moved back, a heavy steel corner has been
added in the parking area, and a2 mirror has also been
. installed to enable people to see better in the parking area.
Utilities were also a little higher than expected; otherwise,

most other areas of the budget were in line.

Other new business included items that would lend to the
'attractiveness of the building; such as, colorful plants to
be added near the entrance to the building. The building
‘also needs ice machines. The Board should make a decision on
" this as well as discuss the issue of vending machine loca-
tions. There is a house phone in the lobby of the building
now, but some additional improvements need to be made to
improve the looks of the lobby. The Board has been asked to
review those items with the management company and advise
them what they would like accomplished,

—

The new officers of the Board of Directors were elected

and are as follows: Bresident, Marshall Melton:; Vice Presi-

dent, Leon’Becﬁtel; and Treasurer, Raﬁdolf Morgan.

President, Marshall Melton, asked for a motion from the
floor concernihg the vending machines. Several questions
were asked including if a contract exists with the owner of
‘the paol har regarding the vending machines. It was decided
that the Board would look into -2ll aspects of the vending
machine gquestion. In the meantime, however, a motion was
made and seconded to take the vending machines out of the

lobby. :
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A’show!gf hands was requested tovdetermine how many .
owners understood that there would be an ice machine on every
other floor of the building. .A show of hands was also
requested to!/determine if the owners thought ice machines
were needed in‘the building. A majority of owners agreed to
both questio?s; ’

g :
Novembeg 17 was given as the date when the microwave

ovens would beidelivered. Coa

Kevin showed samples of laminated fabric which could be
used to recover the four dining room chairs in the units.
Quantity pricﬁng is available, and the total price would be
$243.60. The, récovering should be done in January. A deci-
~sion must be made as soon as possible if you want to take

advantage of this reduced price.

There was a question from the floor asking if a con-
verter box with a remote control could solve the problems
with the TVs being too high for guests to reach. It was
decided that this wouldn’t solve the problem because the
volume on théﬁTVS could not be. controlled this way.

oo

r concerned the require-

~ Another auestion ffom the floo
ments for flood insurance coverage. Dan Hatch replied that
$250,000 is the minimum requirement, but some banks require

more than thiS¥ This is something the Bqard should look

into.

Another question from the floor pertained to getting
extended warranties on the 'A/C. Kevin said he would check

into this.

o There:yggigySmall\leak>from the swimming pool and the
“water had to be emptied; however, this has not yet been
solved. It is .the developer’s responsibility to get this
The parking deck needs to be sealed, and the

corrected.
ompany on what action

Board is to ad%ise the management ¢
needs tp be ta@en.

- i C
It was mentioned from the floor that there should be
some kind of sign saying the seagulls should not be fed from
the balcony. KFvin will have a sign made up to put in each

unit.
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Homeowners' Association Meeting

If anyone wants a copy of the by-laws, Kevin will put a

sign-up sheet on the table.

se should pay for L

The Board will address what the Penthou ~should pay fc
“"ATspecificamount 1§ sSpecified in the By-

laws and'probably.cannot be changed. A legal opinion on this
should be obtained.

A discussion was held on the question of rates. Kevin
explained that rates are established by taking a fair market
analysis on like units in the Myrtle Beach area. Generally,
we try to get as much revenue as possible corsidering what
the market will bear. We also take into consideration soft
rental periods. The 1989 rate season will contain fifteen
rate breaks rather than the eight previously used. This
should help increase occupancy during many slower rental

periods,.

A question was asked concerning what is being done to
advertise the St. Clements. Dan Hatch discussed the market-
ing plan which was being followed this year and explained
that it changes from year to year. Next year’s marketing
plan is in the process of being formulated. .

There<being-ho~further‘business, the meeting was

adjourned.
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St. Clements Homeowners' Association
2nd Annual Members' Meeting
November 4, 1989

Kevin Warren, General Manager of the Caravelle, opened the
meeting and called the roll. Kevin advised the membership
that there was 3 quorum, making the meeting official and
fulfilling the quorum requirements.

Proof of Notice of Meeting was established and the next item
on the Agenda, Reports of -Officers was addressed. The next

item was the reading of the minutes. Marshall Melton made a
motion that the minutes be read, Roger Sundgaard seconded.
Kevin Warren read the minutes. Mrs. Clements made a.motion

that the minutes be approved as prepared and read, Marshall
Melton seconded. '

Kevin next handed the meeting over to Dwight Cox of Cox
Development who has been handling the insurance claims
relative to Hurricane Hugo. Dwight Cox advised the
membership that there was no structural damage to the
building, but there were some mechanical damages. Damages
were to the elevators, carbonmonoxide equipment in parking
garade, sump pumps, and the fire alarm system. Mr. Cox
stated that the elevator companies along the Grand Strand
were having problems getting parts and that the parts needed
to fix one of the elevators arrived Friday. One of the
elevators should be operational by Vednesday.

Next, Mr. Cox explained the Fiood Insurance and the Wind
Insurance policies. Due to the deductible on the Wind
Insurance, we were unable to place a claim as of this date.

Mr. Cox Informed all attending that if an engineer will wvrite

-a letter stating that the building was built to with stand

hurricane force winds we might have a chance in lowering our

‘insurance premium.

A committee for Insurance was established to check into other
insurance companies for the purpose of lowering the premiums
and not the overall coverage. Dwight Cox and Luke Goude
volunteered to head up the Insurance Committee.

Dwight Ccx suggesLed that we investigate the possibility of
lowering the deductible on the Wind Insurance so if we had
losses in the future we would have a better chance of filing
a claim. Kevin stated that he would check with Scottish
Insurance and mail out a letter to each homeowner stating the
deductible amount.
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Kevin explalned. the proposed the 1990 budget. He handed out
a report which compared the 1989 budget with the actual year
end expenses. He stated that there were expense items that
were higher than projected amounts, some of those being
Janitorial wages, payroll taxes on those wages, security,
elevator repair and maintenance, utilities, and insurance.

Mr. Warren outlined that with the increase in expenses and
the uncertainty of future insurance premiums, most
homeowners' associations do a separate insurance assessment
when the premium is due. If this is done with the St.
Clements homeowners, the 1990 budgeted association dues would
increase only a few dollars and one special assessment for
insurance would take place during 1990. )

Dr. Clements made a motion that we special access all
homeowners for .the insurance just for this year, instead of
including it in the 1990 budget, the motion was seconded.
Mrs. Clements made a motion to approve the 1990 budget as
discussed and written, Dwight Cox seconded.

Mr. Sundgaard made a motion to take a portion of the
association dues and place it into a money market fund.

Money can only be removed from this account by Mr. Warren. If
funds are removed, Mr. Warren is required to send the board a
letter stating why and for what purpose the money was
removed, Floyd Landis seconded.

Mr. Warren indicated that there was approximately $28,000 in
unpaid association dues. Kevin suggested that the homeowners'
association put a lien on those units which still owe dues.
He noted that in the Associations master deed the management
company could only assess up to 18% interest on any unpaid
dues. Suggestions from the floor were to take all dues out
of the monthly rental checks. Kevin stated that he didn't
think it was possible, but would check inte it. Pete Morgan
made a motion that Kevin be authorized to write a rather
stern letter, stating that all owners who are behind in
payments that they would have 30 days to clear their account.
This letter would be vague but not specific and state that it
has been discussed among the member of the homeowners
association that any owner behind in payments will have
specific action taken against them, Floyd Landis seconded.

Leon Bechtel made a motion that Caravilla Management send out
a loss of rental income letter stating that we have an
undetermined amount of loss and are currently assessing the
situation, Mr. Turner seconded the motion.
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Dr. Clements made a motion to put the Coke machine in the
lobby, Dwight Cox added that when he remodeled the lobby he
would construct a wall around the machine so only the face
would show, Mrs. Bechtel seconded the motion.

Dwight Cox made a motion to lease three ice machines to be
put on every even floor, Dr. Clements seconded the motion.

Dwight Cox made a motion that coin operated washer and dryers
be put in the--underground parking-level; the motion -was .
seconded. .

Dr. Clements made a motion that Dwight Cox sell all the scrap-
aluminum that was in the underground parking level, Ed Hanks

seconded.

Being no other business, Marshall Melton motioned to adjourn
the meeting, Dr. Clements seconded.
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202 - 70TH AVENUE NORTH « MYRTLE BEACH, SOUTH CAROLINA 29577

Minutés of the 3rd Annual
Homeowners Association Meeting
The 3rd Annual Meéting of the St. Clements Homeowners
Association was held at 2:00 P.M., Saturday; November 3, 1990
at the Caravelle’s Santa Maria Restaurant.

b - . o
Marshall Melton, President of the association, opened the
meeting. - Kevin Warren called the roll and certified proxies.
Kevin advised the membership that there was = quorum, making
the meeting official and fulfilling the quorum requirements.
Proof of "Notice of the Meeting" was established. The néiﬁ4
item on the agenda was the reading of the minutes. Dr.
Clements madeuammotion_that.
approve then as written. .,

Mr. Warren‘reported;qn:thé;fihénéia_y €
association, ending withiSeptember:199 atec
will be reviewing actual’assessmentsiand>éxpensesi.  Th
hurricane expenditures and assessments are omitted. You will

find a budget vs. the actual report enclosed. Mr. Warren.
presented the 1991 budget for approval. Dr. Clements made: as-
motion to approve the 1991 budget as presented. All of the™ -

homeowners present.approved. The quarterly dues will remain
the same for 1991. ' o '

Mr. Warren proceeded to explain the hurricane damages and
repairs. Please allow me to explain that after the hurricane
we had two choices to make in order to restore the building.
Caravilla Management could oversee all repairs taking place,
or we could have the developer take care of the repairs.’
After lengthy discussions, the board made the decision to
have Dwight Cox complete the repairs because of his extensive
knowledge of the building. Mr. Cox agreed to repair the
damages for the price on the initial proof of loss with no
additional expenses. The initial proof of loss was valued at
$386,000. Once the FEMA adjustor inspected the property,
they not only reducéd the lo&s amount, but they discovered
the building was built lower,K than what the elevation
certificate indicates: At that time, the property was
resurveyed in order to. make sure the certificate was correct.
It turned out that the elevation certificate was
approximateély the same as the initial one.
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St. Clements was paying insurance based on the overall
elevation. Because of the incorrect elevation certificate
and the increased risk, this insurance was increased. The
insurance increased from $3,414.00 per year to $35,796.00 per
year. With the insurance policy due, the association had no
other choice but to "&ssess the homeowner $539.54 pefr Gwner
for payment of the premium. You will also recall receiving
an assessment for $278.90 for the regular property insurance.
(The board made the decision in 1989 to seperate the
insurance expense from the quarterly dues) At the same time,
the elevator bill was past due.. The total outstanding
elevator repair bill was $55,000. U.S. Elevator indicated
that if the elevator bill was not paid in full immediately
they would remove the parts that were not paid for. If this
were to take place it would make the elevator useless,
therefore we would be unable to rent the building. The:
association now had to assess the homeowners $829.99 in order
to keep the elevators operating. Because of the increased
flood insurance premiums, Dwight Cox and Bill Benik (owner of
Scottish Insurance Agency) make a special trip to Washington
to meet with the FEMA officials. As a result of that
meeting, the flood insurance was reduced to $19,000.

Mr. Warren explained that if all assessment and association
dues were paid and curr-at, we would have a $44,522.59
overassessment on the books. The. board agreed to credlt
homeowner accounts when everythlng is- flnallzed

Mr. Warren statedmthat‘the elevation was the.main cause for
these assessments. Basically, the building“wasn’t built in
accordance to federal flood regulations. The building was
built too low. The board,will be taking legal action against
the surveying company, the building contractor, and possibly
the City of Myrtle Beach. The board will hopefully employ an
attorney on a contingency basis in order to help with this

problem.

Mr. Warren announced to the homeowners that as of December
31, 1980, Caravilla Management would not be managing the
property management the St. Clements. Xevin expldined that
Caravilla 'didn’t specialize in property management, but
rental management. '

The next topic for discussion was the election of officers.
Floyd Landis nominated Leon Bechtel. Leonard Ruth seconded
the motion. Nancy Landis nominated Dr. Clements. Floyd

Landis seconded the motion.. Ed O’Reilly nominated Marshall

Melton.: Victoria Mead seconded the motion. Judge Clements
moved that the nominations be closed. Eric Hillard seconded.

All were in favor of the nomlnatlons
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Mr. Warren updated the board on the conditicn of the
furnishings and carpet in the units. He explained that all
the sofas needed to be replaced and the bucket chairs needed
reéovering with a coordination fabric. Many of the carpets
are faded and worn. Theze carpets need to be replaced as
We are recommending the owners use the

soon as possible.
The

t2al green carpet &5 opposed to the peach colar.
Caravelle has had much success with fthis color carpet in
propeErtises. The whnite dining chairs nesd to be

their other
The white cannot withstand tne amount of

recovered alsao.
traftfic in thée units.

Dr. Clements moved the mesti he motion was
-seconded by Leonard Ruth. E=ing n

ng. be adjourned.
i T oother busi

1=
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m

i}

Ul

ot

0

M

meating was adjourned.
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~attached correspondence:!

< St Clements ' - o
.- Homeotners” Association, Inc. .- .
Tendese ORTHLTT

Clements

Ehcl-éséd is a Vuc':'o’py of- aﬁ'c‘h.]:'bh‘olé"giéal"sﬁiﬁiﬁév‘iy to -'m.e'.froin-er. .
Bill -Benik at the 'Scottish Insurance -Agency. dated February "

14, 1991. I met with’ Bill -on February 18 to discuss and

review the issue surrounding Hurricane Hugo flood damage and
its rélated dilemma with the claims and increase in premiume
for=which-—the—fo}ttowing —encltosed~documentation- summarize:

of . the documents  'referenced in ~Bill*s. letter dated. .
February 14, 1991° are 'attached'”and: numercus highlighted
areas were emphasized by Bill.- - I ‘would strongly suggest
that "each Board member read this documentation thoroughly
and be familiar with same since I feel that the Board should -
invite Bill Benik to the next Board of Directors meeting to -

answer. any questions -or - concerns regarding. this - entire .t
Ldsguel Ty T T T e T ke D T T e e T

My general feelings here, without knowing any more detail;
is that possibly the surveyor, the City of Myrtle Beach and/ -
or the architect/engineering firm, all of which were
originally involved in the -construction of' st. Clements,
were at’ fault. - However:. this is not a legal opinion ‘and
only one based on.general. observations .as derived from. the -

On an unrelated mattér, "I have met and spoken with Mr. Luke
Gude regarding his : pool bar structure. - . Based. upon- my
regquest to Bill Benik, T am advised that Luke does not
currently have' a 1liquor 1liability policy, products and
completed " operations coverage, ‘a general 1liability policy
and/or an agreement of indemnification regarding. the
Homeowners Association. - Since Luke operates a commercial
establishment and since there is some probability that his
patrons might/ be-involved in an accident resulting from the
consumption of alcoholic beverages, I am going to request
copies of the above referenced insurance coverages from Luke
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fand adv1se°“"

Wlth klndest regards.lff{:f€?7l
-ﬁ51ncere1y,,f}” V
" Robert W. Johnstonly

‘Q;Paragon,vlnc.,ﬂ
iManaglng Agent

in the best 1nterest of the Homeowners As5001at10n. If any

of your HBoard colleagues know more about this liability
insurance or 1ndemn1f1cat10n 1ssue :would you please call ‘me

The last 1ssue also references commerc1al act1v1t1es and was~1
recently raised as a question by one of the homeowners

' Does Luke have spec1flc written approval from the Homeowners"

Association or the developer which gave him permission to

occupy t@g,pa;&;ng,spaces? Further;  was  this approved by . -

the City of Myrtle.Beach since normally a certain number of

parking. spaces are required.  based upon the size of -
condominium developmernt? Does TLuke also have_‘wrltten__ .

“approval to operaté theé~ vénding machines in the common area?

I will try to follow—-up. w1th Luke on these 1ssues as well

‘and adv1se you accordlngly

' As always if we can be of any as51stance please don’t
he51tate to call upon us. - - : o '

.-~Mr.<Leon Bechtel ,
Mr. Marshall Melton

-RWJI/ktc

2-201tr.stc

o
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St. Clements
Homeowners” Association, Inc.

[

e

Y
N

February 26, 1991

ey e

 Mr. Tuke Gude . .. .. .
BE-MI, Inc

AL

Dear ILuke,

Good luck with the "Grand Opening" of your peel har at St.

Clements on March. 1, 1991. I hope 1991 proves to be a
profitable and enjoyable year for you. '

The 5t. Clements Homeowners’ Association Board of Directors
carries the responsibility of making sure - the property is
properly insured; inclusive of that dis the pool bar
structure that you own. In this 1ight, would you please
provide proof of insurance (via a Certificate of Insurance)
for the following coverage and show the Association as a

named insured:

1. General ILiability Coverage and/or an Agreement of
Indemnification regarding the Homeowners’
Association C

2. Liguor Liability Coverage

3. Products and Completed Operations Coverage -

4. Workers Compensation Coverage

On another issue; several homeowners have guestioned your
authorization +to wutilize +two parking spaces. Have you

received written _approval from the Association or the
developer for said permission? As limited as parking spaces

are, we would 1like to resolve this matter as sbon as
possible.

The vending machines located throughout the common areas are
another item of concern. Do you have written approval from
the Association to: operate these machines? Is there any
commission split between you and the Association?
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Please provide written response to our office within thirty
(30) days so a report can be given to thé Board of Directors
before their next meeting. Should you have any questions,
comments or suggestions, please don’t hesitate to call upon

us.

With est regards.

Sincerely

Robert W. Johnston
Paragon, Inc.

Managing Agent -

" PC: Board.of Directors

. _RWJI/ktc .
© 2-221tr.stc
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St. Clements

Homeowners” Association, Inc.
<

March 27, 1991

Mr. Luke'Gude
Inc.

Dear Luke,
Pursuant to my letter to you dated February 26, 1991, thank
you for your  call to Kate Collins to inform her that Bill
Benik of Scottish TInsurance Agency will bind insurance
coverage for your pool bar at St. cClements when the bar
actually opens. Since we have observed business activities
being conducted, we will assume that coverage is bound and
we awalit the Certificate of Insurance from Scottish. Would
you please forward Certificates of Insurance showing the
Homeowners Association as a named insured on the following
policies:

1. General Liability Coverage and/or an Agreement of
Indemnification for the Homeowners Association
Liquor Liability Coverage

- Products and Completed Operations Coverage
Workers Compensation Coverage

That same letter (copy attached) addressed other issues
which have not yet been resolved (parking spaces; vending
machines and their associated income). I would appreciate
your response to these +issues before April 15, 1991 so a
timely report can be given to the Board of Directors. FEven
though you have assured me verbally that you have written
permission for the parking _spaces and the vending rights;
would you please help us update the Homeowners Association’s
files by supplying us with these written documents? Do you
also have same for the storage area in the basement? .

In response to some of. your maintenance concerns with the
on-site Project Manager, Mr. Todd Cannon, please be advised
that he is willing and capable of addressing some special
maintenance needs (plumbing, electrical, carpentry and
painting) . From time. to time however, he may be forced to
call upon outside contractors to correct a problem because
he may lack the total expertise and/or equipment to properly
handle the task at hand.
e o Page 489
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Also, with respect to the work done around the pool bar
area, we understand that you secured a contractor to perform
the work "at ‘a cost of $700.00 versus $850.00 proposed to
Paragon by another vendor. First, the $850.00 bid was based
on a thorough waterproofing job versus the regular paint job
‘which you saw recently performed. Furthermore; on or about
March 8, 1991, I understand you spoke with Jose Ponton and
quoted the work to cost $450.00, yet the final billing was
$700.00 without further explanation. Perhaps you can
provide us with further information on this issue.

As always, please feel free to call upon us when we can be
of service with any of your Association needs.

“Withmkihdes£<regards.~~
Sincerely, . .

Robert W. Johnston
Paragon, Inc.

Managing Agent

PC: Board bvairéctors

RWI/ktq _' I
3-271tr.stc

Page 490



Page 491

AN
AN

.,Lf

Graida
S

SIDE déck - VIEW-FRom 40bABY



N

GQENL/\J St

A AS 1A e

SIPE DECK. D

i
Pood 3

Ioin
= -

X2

SRR e

YD R :
e T R s

Page 492



Esoans ST
R
S e

= R T DA T T

L
ey

e =
%é%ﬁggw“ SEE
D ﬁ%ﬁﬁ;&* Y
ey

et
e

S o
SRS,
(A

- o
e
< e

LS
e

Page 493



o G ERs bAKConY

2
~

wo i

e

S IDE DECK -

D007

Page 494



.
LA

INTERIDR 0F siDE NECE '
2007

Page 495



e
SR ":ﬁf"&
i 15?!, 3

s

B
SR

SIPE DECK -VIEW Flom LOBAY

APPEptavCE DURING 4 VIONTHS
OFF-SEASon NOV-DEC-TAN-FEE
200c¥

Page 496



() Copyright 2009, Pictometry International Corp.

‘reation Date: Feb 08, 2009 12:01 . .
dodification Date: Feb 12, 2009 09:02 - Average Scale: 1 inch = 19.4 feet Distance between tick marks: 18.653262 feet

' Page 497



A

?

August 27, 1992

vVIA CERTIFIED AND
REGULAR DELIVERY

Be-Mi Inc.
Attn: Mr

=

-
Shear

LSS e s

Dear Mr. Goudé; ‘

. The reported agreement between you and Mr. Dwight Cox
which apparently allows you to maintain vending machines on
the common elements of the St. Clements property and to
collect income generated by such machines is no _longer valid,
The transfer of rights and responsibilities for the management

of  the Association has been transferred to the unit owners as

collective whole. This evént occurred_some time ago and is

a
defined in the Master Deed of the St. Clements Horizontal
Property Regime. Mr. Cox, then a Director, Developer and

Declarant no longer has the authority to grant you the collec-

- tion of such vending income.

The wvending machines that exist in " the St. Clements
building {5 soda ~machines and 4 snack machines) are the
property of Coastalv,Coca'-Cola Bottling and Lance. Effective
7:30 A.M., September 1,-1932, the income generated by those
machines, or replacement machines, will be the property of the
St. Clements Homeowners "As,sociation,' to be placed in their
. operating -account. - Please be advised that you should remove
all prcocducts that you have paid for and all monies prior to
this date. Either the machines will be exchanged or the locks

on the existing machines will be changed. :

Additionally, no vending machines shall be placed any-
where on the common elements without the written consent of

the Board of Directors. Also, no temporary or permanent
modifications _to the gommon elements are authorizsd wiithamt

the permission of the Board..

"I"hvén.ilc‘you for your attention to this -matter.

Sincerely;

Chicora Development
Managing Agent

Carl Armstrong

Property Supervisor

CA/laj
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SENDER:

. Comple!e items 1 andlor 2 for additional services.
» Complete items 3. and 4z & b.

! also wish #to receive the
following setvices {for an extra

* Print your name and adcrass on the reverse of zhxs(form'so that we can fee): .

1eturn this eard 10 you.
» Attach this form to the front of the mailpiece, or on the back |
does not permit.

@ Wiite “Return Receipt Requesied’ on the mailpisce below the arti

* The Return Receipt Fee will provide youhe signature of the person deiivered)

10 2nd the date of delivery.’

if space 1. Addressee’s ,é\ddress

1 ;
clenumber]. 5 3 poicred Dreiivery

Consult postruaster tor fee

3. Article Addressed to:

Be—pyrii Gac -

TW , . C,

RIS

4a. Article Number -

P ey §32 074

' r
s . i4b Service Tice
%‘ %L‘L’;QL’ M ;. L. Registered O insured
- i —
- XCenif:ed iiceo

! Express Maii [} Return Receipt for
Meschandise

7 Date of Delivery

5'. Signa}je (Addressee)

8. Addressee’, 5:{)95 requested
and fee is ba .oy \

’743‘9%/%“5 S

PS Form 3811, Novénoer 1980 »US.GPO:1601-287086 © DOMEST

/,0/;{3 Sowde,

;

Zne.-

P ObY 832 p7y
/

[e~fn

o

e
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Certified Ma“ Receipt %:ié ‘Eé’&l S -

. No Insurance Covarags Proviged
= Do notuse lof intsrnational Mail
SEREPATH. (Seo Revérse), . . R Y

. . S
C

Sonr io . N

o~

e
Sirndl & Nao,

FO., Stuts & ZIP Code

Pozinpe . $ 02-7\
Ccn!rlsdfco Q @

Specia] Onlvery Foo ]

Bestriciea Dallvsry Fro N mb 19 1 59 2
. ) ove er r

Roiurn Racolpt Showing

e elheren —1  I CERTIFIED DELIVERY

Mr. Luke Goude
Be-Mi, Inc. ‘

Myrtle Beach, SC 29577

Re: St. Clements Homeowners Association, Inc.

i

Dear Mr. Goude:

The attached .resolution is forwarded concerning the
structure which serves as a deck and sitting area which was
‘reported to have been constructed under your initiative. The
Association is reviewing the liability aspects of this struc-
ture with St. Paul Fire & Marine Insurance Company.

The Board of Directors has disapproved your verbal
reguest to attach a serving bar to the recently installed pool
fence. Furthermore, the Board agrees that no modification of
the fence (e. g. attachment of tables, chairs, advertisements)
shall . be made by any homeowner without the written consent of

the Board. ’

Please noté,that Article VII of the Master Deed addresses
the restrictions on the use of the common areas.

. Sincerely,

Chicora Development
Managing Agent

'M~(2;&47 ,

Carl Armstrong
Property Supervisor

CA/laj .
Enclosure . -

S P.O. Box 329, Myrtle Beach, South Carolina 29578 / Phone B03-272-8700
3 i |
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RESOLUTION OF
THE ST. CLEMENTS -HOMEOWNERS ASSOCIATION; INC.

RESOLVED, that the presence of the wooden structure
adjacent to the pool bar unit, south side, in the form of a
deck with canopy and which occupies two parking spaces con-
_ sidered to be a common area is in violation of Article VII,
Section 7.0 of the Master Deed of the St. Clements Horizontal

Property Regime (Attachment A).

" The structure is an alteration of the exterior portion of
the  building. Additionally, this . structure changes the
appearance - of . the common areas. No written consent of the
-Board of Directors exists granting permission for such altera-

tion or change of appearance.

The Association has ‘the right to compel the compliance of
the +terms of the Master Deed by having the structure removed
at the expense of the owner who breached the restrictions of

the Master Deed

The failure to enforce any right, reservation or condi-
_tions contained 'in this Master Deed, however long continued,
shall not be deemed a waiver of the right to do so hereafter,
as to the same. breach or as to a breach occurring prior to
subsequent thereto and shall not bar or affect its enforce-

ment.

BY: @/% S/ -] -72.
Dr. Robert Clements Date
President

e i I { / \I
‘Harry Orlfg )
Vice Presig

BY: . ] .
k . . Date

ent

v o
BY:-q (/\51;(//72%_‘[ /! /7/

Ldn Bechtel Date
Secretary/Treasurer (

I ‘)«"S ! " .
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TO:  Board of Directors/St. Clements Homeowners Association
FROM:  Carl Armstrong .
DATE: = January 5, 1995

SUBJECT: Moisture Intrusion

__The following is added to the list of elevenitems:

; oo v
ISSUE: o _
The wallboard inside unit 201 has retained moisture following two recent heavy rainfalls.
The wallpaper is separated from the damp and mildewed wallboard near the baseboard.

BACKGROUND: :

o The Rental Manager is hesitant about keeping the unit on the rental program because
of the rough appearance.

o The owner has been advised by the Rental Manager that repairs are necessary.

o The owner has asked the Managing Agent for recommendations on repairs.

o . The wallpaper has separated from the wallboard near the bottom and will not reattach
because of moisture and mildew.

e Procon Waterproofing, Inc. recently inspected the interior of Unit 201. The
contractors stated that the possible sources of water intrusion may be:

a) The corner of the balcony (point "A" on the dlagram) the effect of wind
driven rain from the northeast
b) Breaches in the exterior wall system. Although the wall was inspected and

caulked in January, 1993, by Procon, new cracks may have opened up
during high winds and building movement. The exterior wall cannot be
properly inspected without expensive staging equipment.

ALTERNATIVES:

e Caulk the balcony: juncture of the slab with the vertical wall (a simple procedure to be

done as soon as possible) ‘
o Waterproofing contractor to hang stage equipment, and inspect for breachies and caulk

as appropriate. This could be coordinated with the removal of mildew on the exterior

wall.
o Contact the architect previously used during destructive testing to inspect the west
wall.
e To improve the interior appearance of Unit 201
a) Replace wallboard

b) Replace wallpaper

oo e

o
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Possibilities:

--1. - Fund and hire an additional on site cleaner to provide seven day a week coverage.
2. Contract the rental manager to clean the property at least two days a week.
3. The rental manager can perform spot checks at night

- ISSUE: Construction Litigation

Background - Coordination between the Board of Directors and the attorney, Steve
Ouverson, should result in a smooth flow of information. The Managing Agent acts as a
peripheral, taking -direction.from the-Board.of Directors to provide available -data-or to -
perform basic tasks. The Association will be invoiced a fee of $50.00 per hour for
specialized services as stated in.the management agreement. As authorized by the former
Board President, the Managmg Agent may bill the Association for up to ten hours at
$500.00 of specialized services with regard to the litigation. As of November 28, 1994 no
services have been completed.

Possibilities: |

1. The Managing Agent is waiting for the attorney to establish a date to meet and
open the Association's files for his review.. This authorization was granted by Al Metcalf

ISSUE: Balcony Carpets

Background - The rental manager has inquired about replacing a few of the carpets on the
balconies. According to the Master Deed, the balcony is a limited common element for

the specific use of the owner of the unit.
According to Section 9.6 of the Master Deed:

" "Each unit owner shall also perform normal maintenance for any deck or balcony adjacent
to his unit, even though it is a limited common element, and he shall keep it clean, orderly,

and sanitary."

The carpet on the balcony is considered to belong to the owner of the unit. The condition
of the balcony carpets is average for the age. Replacement of a carpet would be at the

expense of the owner.

Possibilities:

1. Replacement of a balcony's carpet should be the responsibility of the unit owner.
2. The replacement carpet should match, as close as possible, the existing carpet to

maintain a uniform appearance.
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ISSUE: Pool Bar

Background - The owner of the pool bar, a separate unit identified in the Association's
- documents, has modified the exterior of the unit on at least two separate occasions, both
being in violation of the Master Deed as no prior permission was acquired in writing from
the Board of Directors: constructed a deck which consumed two parking places; installed
a pay telephone on the exterior of the pool bar unit. In November, the owner installed a
- wind barrier which encloses the majority of the pool bar. The device appears reasonable

and is considered to be temporary for the winter; however, the Board should have been

consulted prior to its installation.

- POSSIbIlities: < - o e e
1. Contmue to momtor and report as necessary.

ISSUE: - Mainfenance Office

Background - The on site maintenance person operates out of a comer space in the
basement WhJCh ‘is enclosed by the basement walls and a chain link fence. The
environment in the basement dunng the summer is intolerable due to heat and humidity.
The only air conditioned area to relax in during a break is in the maintenance office of an

adjoining building..

Possibilities: o \ _
1. Continue to allow the person to take breaks off site.

ISSUE: Amen'cans with Disabilities Act (ADA)

Background - The ADA (federal Ieglslatlon) requires a building to accommodate those
~ with disabilities. A condominium building which operates similar to a hotel is not exempt
to this act according to the federal agencies contacted.

Possibilities:

1. Acquire the services of a professional to determine the requirements necessary to
provide accommodations as stated in'the act
2. Monitor the implementation of this act and respond accordingly

"ISSUE: Appraisal of the Property

Background - The last appraisal, dated June 1991, was conducted to ensure adequate
coverage of property insurance.

Consideration:
1. Con51der a new appraisal for the future
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Board of Directors Meeting
April 5, 2006

St. Clements Parking Policy

~ It's important to make sure that all parking spaces are available for parking. This
is especially true when the greatest demand for parking spaces is from Memorial
Day through Labor Day. ‘ *

For the St. Clements there is-only one parking space for each of the 65 condos,
and 2 parking spaces for the penthouse condo.

If an owner will leave a car harked on the property for a longer period of time
and that owner also rents/lets others use his condo, then 2 parking spaces are
being occupied per one condo. This can prevent another owner/guest from

parking.
To improve the parking, this will be the policy:

If an owner has a car parke'dAat the St. Clements, and rents/lets others use his '
condo, he will have to remove his car from the property from Memorial Day
through Labor Day so the required number of parking spaces are available.

Owners willl be nbtified of the new policy.

Jim Moyer
Merrill Landes
Barbara Brown

Page 505



it - Law OFFICES
MCCRACKIN BARNETT & RICHARDSON L L.P.
PosT OFFICE Box 1182 ‘
‘Myrrie BEACH, SouTH CAROLINA 29578
(843) 4488405

; OFFiCES:
E. WiNDELL MCCRACKIN o o ’ 1000 21sT AVENUE NORTH
MICHAEL ]. BARNETT Writer's email: mbamett @ sc.rr.com MYRTLE BEACH, SC 29577
k FAX (843) 448-5724

Jonn R RicHARDSON

November 3, 2006

BE-MI, Inc.
Atin: Mr. Raymond L. Goude

yrt!e Beach, SC 29572

Re:  Side deck and awning adjoining to St. Clements Pool Bar

Dear Mr. Goude:

We have been retained by The St. Clements Homeowners Association,
Inc. to contact you concerning the above referenced woodern side deck and teal colored
awning attached to your Dwelling No. Pool-1 (the “Pool Bar’) at St. Clements
Condominiums. The Association respectfully demands that you detach and permanently
remove within thirty-five days of the date of this letter the following property: the wooden
side deck that covers portions of two paved parking spaces adjacent to the Pool Bar,
the portion of the teal colored awning that overhangs the two parking spaces, and any
gutters, lighting, electrical wiring, and other property of every description adjoining or
covering the two parking spaces. Please also remove at the same time the eight (8)
large screw eyes that you installed in the pool deck common area near the Pool Bar, so
‘as to avoid having anyone trip over them. Please avoid damaging any of the common
elements when you remove the above-described property, since you would be
responsible for the cost of repairing any such damage, but if any minor damage occurs
that does not render the premises unsafe, such minor damage can be repaired by the
Association when the eritire concrete parking deck is repaired in the nedr future.

Alihough I am informed that the property to be removed has been in place
for a number of years, the Association’s rights and reasons for demanding removal now

include, but are not hmlted to, the followmg

S

1. Master Deed Arhcle 7.2 provides that any failure to enforce any right,
reservation, or condition contained in the Master Deed, however long

continued, shall not be deemed a waiver of the right to do so.

2. Masler Deed Article 14(d) provides that the failure of the Association to
enforce any right, provision; covenant or condition which may be granted by
the Master Deed shall not constitute a waiver of the right of the Association to

enforce such right, provision or covenant in the future.
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10.

11,

12.

13.

The members of the Association and the Board have voted their desire to
have the side deck removed.

Although efforts were made in meetings with yotui to reach some amicable
resolution of this issue, including-a meeting held as recently as April of this
year, an amicable resolution could not be reached, and the above-
described property must now be removed.

The property needs to be removed so that the concrete parking deck upon
which the side deck is located can be properly used, maintained and
repaired. Repairs of the entire parking deck have been scheduled by the
Association to begin in the near future.

With two parking spaces covered by the side deck, there are not sufﬁClent
parking spaces to accommodate parking for all the Association’s
members.

Even if parking were sufficient without the two paved parking spaces that
the side deck covers, those two spaces are required to be maintained for
parking by the zoning ordinances of Myrtle Beach.

‘Master Deed Article 7(b) provides that no unlawful use may be made of

any common areas and that all laws, zoning ordinances and regulations of

all governmental "duthorities having jurisdiction shall be observed. As
“stated above, the zoning ordinances of the City of Myrtle Beach required
at the time thé side deck was built and continue to require that all 70 of the

paved parking spaces at St. Clements remain available for parking.

Master Deed Article 7(d) prohibits any structural modification or alteration
of any unit, the installation of awnings, or the alteration of the appearance
of the exterior portions of the building without the written consent of the
Board of the Association, which consent the Association is informed and

‘believes was rot obtained by you when you installed the side deck,

awning and screw eyes. :

Master Deed Article 7(e) provides that no business actlvny of any kind
shall be conducted on -any - portion- of the :condominium property not
designated as a commercial area. The two parking spaces covered by the
side deck are not designated as a commercial area.

Master Deed Article 6.2 provides that all of the general common elements,
which include the two paved parking spaces covered by the side deck,
shall be subject to a perpetual, non-exclusive easement in favor of all of
the owners of units at St. Clements, for their use and the use of their
immediate families, guests or invitees. The side deck encroaches upon
this easement.

Master Deed Article 8(d) provides that ingress and egress is reserved for
vehicular traffic over and across the portions of the common area and
facilities that are paved for all unit owners at St. Clements. The side deck
encroaches upon this easement.

Master Deed Article 14.0 provides that each unit owner shall comply with
the provisions of the Master Deed
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Master Deed Article 14(c) provides thatsin the event of defauit by an
owner, the Association is entitled to any relief available at law or equiity, including the
recovery of the costs of any proceeding and reasonable attorney’s fees. If you comply .
with-the demands set forih in-this letter within thirty-five days of the date hereof, then no
legal action will be brought against you by the Association as a result of the
maintenance of the side deck and awning on the Association’s property in violation of
the Master Deed as cited above, and the Association will not seek recovery from you of
the substantial attorney’s fees incurred by the Association to date as a result of the legal
work performed by my law firm in this matter. However, if you fail to timely comply with
the demands set forth herein, then the Association intends fo commence appropriate
legal proceedings to enforce its rights and to collect all costs and expenses, including all
reasonable attorney’é fees, incurred as a result of your violations of the Master Deed.

Sincerely yours,

Miohtaei J. Barnett
MJB:mn

ce: BE-MI, Inc.
Attn: Mr. Raymond L. Goude

The St. Clements Homeowners Association, Inc.
c/o Ally Management

PO Box 7706 o

Myitle Beach, SC 29578
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EXHIBIT 14
TOTAL ATTORNEY’S FEES/COSTS PER ATTACHED FEE STATEMENTS:  $ 30,552.66

CREDIT FOR SANCTIONS FEES PAID BY DEFENDANT: - 900.00

. NET TOTAL $ 29.652.66
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Law OFFICES
MCCRACKIN, BARNETT & RICHARDSON, L.L.P.
PosT OFFICE Box 1182
MYRTLE BEACH, SOUTH CAROLINA 29578

(843) 448-8405
OFFICES:

E. WINDELL MCCRACKIN . . '1000 21sT AVENUE NORTH
MICHAEL J. BARNETT Writer's email: mbarnett@sc.rr.com MvRTLE BEACH, SC 29577
JonN R. RICHARDSON August 21 2009 Fax (843) 448-5724

1)

St. Clements Homeowners Association, Inc.
. c/o Ally Management Co.

PO Box 7706 .

Myrtle Beach, SC 29572

Fee for representation.from January 6, 2009 to.noon this date in The St.
Clements Homeowners Association, inc. v. BE-MI, Inc. (07-CP-26-1426),
including telephone conferences with Barbara Brown, Fred Newby, and
potential witnesses; office conferences with Barbara Brown and potential
witnesses; review of letters from Barbara Brown, Michelle DiScipio, and Fred
Newby; review of pleadings, applicable case law and statutory law, discovery
documents, Master Deed, photos, plats, letters, HOA records, and numerous
other file documents in preparation for trial; review of Defendant’s Motion to
Amend Answer and Defendant’s Motion for Summary Judgment; preparation
of Motion for Order of Reference, Affidavits of Service my Mail, Chronology
of Events, and Memorandum of Law; preparation of notes and exhibits for L
trial; and, preparation of letters to Barbara Brown, court reporter, and Fred

Newby.

(MJB - 28.7 hrs. @ $27E;/hr.) ' $ 7,892.50

| (Paralegal - 4.3 hrs. @v$75/hr.) 322.50
SUBTOTAL -Fee . 8,215.00

Clerk of Court’s filing fee - Motion ) 25.00
Master’s hearing fee - 125.00
Copying and postage costs 130.80

SUBTOTAL TO NOON TODAY: 8,495.80

Estimated time from noon today through the end of trial scheduled to start
Monday morning, including further review of file documents and final trial
preparation this afternoon and this weekend, including conference scheduled
~ this” weekend " with - Plaintiff’s president for final -trial-preparation; and,
representation at trial (which for the purposes of this statement is estimated
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to be concluded by the end of the day on August 24; and, preparation of
proposed Order for Master following trial.

(MJB - est. 26.5 hrs @'$275/hlr.) 7,287.50

Estimated additional copying costs 35.00
TOTAL DUE $ 15,818.30

Thankyou, . . .

ichael J. Barnett

MJB:mn

cC: Ms. Barbara Brown
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LAW OFF]CES
MCCRACKIN, BARNETT & RICHARDSON, L.L.P.
PosT OFFICE BOx 1182
MYRTLE BEACH, SouTH CAROLINA 29578

(843) 448-8405
OFFICES:

E. WiNnDELL MCCRACKIN . . © 1000 21sT AVENUE NORTH
MICHAEL ). BARNETT Writer's email: mbarnett@sc.rr.com MyRTLE BeacH; SC 29577

Jorn R. RICHARDSON January 6. 2009 Fax (843) 448-5724
" )

St. Clements Homeowners Association, Inc.
c/o Ally Management Co.

PO Box 7706

Myrtle Beach, SC 29572

Fee for representanon from September 1, 2008 to date in The St. Clements
Homeowners Association, Inc. v. BE- MI Inc. (07-CP-26-1426), including
telephone conferences with Barbara Brown, Kevin Warren, and Fred Newby;
office conferences with Barbara Brown and Leon Bechtel; review existing file
documents in preparation for conferences; efforts to locate listed witnesses;
preparation of proposed Order of Reference; and, pleparatlon of letters to
Barbara Brown and Fred Newby.

(MJB - 8.1 hrs. @ $275/hr.) E $2,227.50
(Paralegal - .3 hrs. @ $75/hr.) . 2250
SUBTOTAL - Fee ©2,250.00
Copying costs: 2.80
TOTAL DUE: $2,252.80

Thanlkpou,

[lpoct—

Mjchael J. Barnett

MJB:mn
CC: Ms. Barbara Brown
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McCRACKIN, BARNETT & RICHARDSON, L.L.P.
Post OrFrICE Box 1182 .
MyYRTLE BEACH, SOUTH CAROLINA 29578
(843) 448-8405

Orrices:

E. WINDELL MCCRACKIN . . 1000 21st AvEnue NonrTi
MICHAEL ). BARNETT Writer's email: mbamett@sc.rr.com - MYRTLE BEACH, SC 29577
Jormn R. RICHARDSON Fax (843) 448.5724

September 1, 2008

St. Clements Homeowners Association, Inc.
c¢/o Ally Management Co.

PO Box 7706

Myrtle Beaoh SC 29572

Fee for representation from May 8, 2008 to date in connection with The St.
Clements Homeowners Association, Inc. v. BE-MI, Inc. (07-CP-26-1426),
including telephone conference with Fred Newby; review of letters from
Barbara Brown and Fred Newby; review of Motions Roster, existing file
documents in preparation for Motion Hearing, photos, SC Rules of Civil
Procedure, Defendant’s supplemental responses to Plaintiff's Interrogatories
and Requests for Production; attendance at hearing on July 28 on Plaintiff's
Motion to Strike Answer; preparation of Order Compelling Discovery; and,
preparation of letters to Barbara Brown, Judge Ben Culbertson, Fred Newby,
Dwight Cox, Raymond Goude, Chris Kotsovos, Jimmy Gerald, and Marshall
Meiton. ‘

(6.6 hrs. @ $275/hr.) | : $1,815.00

Clerk of Courtt's Filing Fees - Motion 25.00

Postage and copying costs ' __ 3845

SUBTOTAL 1,878.45

Credit for $900.00 received from Defendant by Court Order for

Defendant’s failure to comply with discovery . _ -900.00
| TOTAL DUE: $ 97845

Thank you,

ol fomstf——

Michael J. Bamett

MJB:mn
cC: Ms. Barbara Brown
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LAw OFFICES

McCRACKIN, BARNETT & RICHARDSON, L.L.P.
Post OFFICE Box 1182 .
MYRTLE BEACH, SOUTH CAROLINA 29578
(843) 448-8405

E. WinDELL MCCRACKIN

OFFICES:
1000 21st AVENUE NORTH

MICHAEL J. BARNETT Writer's email: mbarett@sc.rr.com MyRrTLE BeacH, SC 29577

JoHN R. RICHARDSON May 8, 2008

St. Clements Homeowners Association, Inc.
. ¢/o Ally Management Co.

PO Box 7706

Myrtle Beach, SC 29572

Fax (843) 448.5724

Fee for representation from April 11,2007 to date in connection with The St.
Clements Homeowners Association, Inc. v. BE-MI. Inc. (07-CP-26-1426),
including review of letters from Barbara Brown, Roger Masters, Leigh
Andrews, and Fred Newby; review of Master Deed, photos, pleadings,
numerous file documents provided by client, SCRCP, Defendant’s Answers
to Interrogatories, Defendant’'s Responses to Request for Production,
Motions and Trial Rosters, and existing file documents; office and telephone
conferences by paralegal with client’s president to prepare draft discovery
responses; preparation of Motion to Compel Discovery, Affidavits of Service
by Mail, Order Compelling Discovery, Plaintiff's Answers to Defendant's
Interrogatories, Plaintiff’'s Responses to Defendant’s Request for Production,
and Plaintiff's Motion to Strike Answer; attendance at hearing on Plaintiff's
Motion to Compel Discovery; and, preparation of letters to Fred Newby,
Judge Jack Early, and Barbara Brown.

(MJB - 9.1 hrs. @ $250/hr.)

(Paralegals - 29.8 hrs. @ $75/hr.)
_SU.BTOTAL - FEE

Clerk of Court’s Filing Fees - Motions (2)

Postage and copying costs

TOTAL DUE:

MJB:mn
CC: Ms. Barbara Brown
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Law OFFICES

MCcCRACKIN, BARNETT & RICHARDSON, L.L.P.
PosT OfFICE Box 1182
MYRTLE BEACH, SOUTH CAROLINA 29578
(843) 448-8405

QFFICES: -

E. WiNDELL MCCRACKIN 1000 21sT AVENUE NORTH
' April 11, 2007 MyRTLE BEACH, SC 29577

MICHAEL ). BARNETT
Jorn R, RICHARDSON

St. Clements Homeowners Association, Inc.

. c/o Ally Management Co.

PO Box 7706 R
Myrtle Beach, SC 29572

FaX (843) 448-5724

Fee for representation from December 19, 2006 to date in connection with

The St. Clements Homeowners Association, Inc. V. BE-MI, Inc. (07-CP-26-
1426) including telephone conferences with Barbara Brown, Fred Newby,
and Horry County Sheriff’s Department; review of letters from Barbara
Brown, Luke Goude, Steve Chapman and Fred Newby; preparation, filing
and service of Civil Cover Sheet, Summons and Complaint; review of
Affidavit of Non-Service, Summons, Answer and Counterclaim, Certificate of
Service, and other documents from Defendant’s attorney;, preparation and
service of Reply, Plaintiff's Interrogatories, and Plaintiff's Request for
Production; and, preparation of letters to Barbara Brown, Fred Newby,

Williamsburg County Sheriff, and Horry County Sheriff.

(10.2 hrs. @ $250/hr.)

| Long distance teIepﬁone, fax, postage and copying costs:

Clerk of Courts Filing Fee - Complaint.

Sheriffs’ Service Costs

TOTAL DUE:

Thank you,

Michael J. Bamett
MJB:mcn

cc:  Ms. Barbara Brown

$ 2,550.00
35.44
150.00

30.00

- $2.765.44
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Law OFFICES

MCCRACKIN, BARNETT, RICHARDSON & CLEMMONS, L.L.P.
Post OFFICE Box 1182
. MYRTLE BEACH, SOUTH CAROLINA 29578

'343) 4488405
OFFICES:

E. WinDELL MCCRACKIN
MICHAEL J. BARNETT - 1000 21st AVENUE NORTH
MyRrTLE BEACH, SC 29577

JonN R. RICHARDSON
ALAN D. CLEMMONS December 19, 2006 Fax (843) 448.5724

St. Clements Homeowners Association, Inc.
. ¢/o Ally Management Co.

PO Box 7706

Myrtle Beach, SC 29572

Fee for representatioh from June 14, 2006 to date in connection with dispute
with BE-MI, Inc. regarding removal of side deck and awning adjacent
to pool bar, including telephone conferences with Barbara Brown and phone
call to Fred Newby's office; office conference with Barbara Brown, Jim
Moyer, and Merill Landes; review of letters from Barbara Brown and Fred
Newby; review of documents received from Barbara Brown including plats,
letters and portions of master deed, etc; and, preparation of letters to
Barbara Brown, BE-MI, Inc., and Fred Newby.

(7.3 hrs. @ $250/hr.) | N $ 1,825.00
Long distance telephone and copying costs: ‘ . _21.72
TOTAL DUE: $1,846.72

chael J. Barnett
MJB:mcn

CC: Ms. Barbara Brown
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Law OFFICES

McCRACKIN, BARNETT, RICHARDSON & CLEMMONS, L.L.P.
PosT OFFICE Box 1182
MYRTLE BEACH, SOUTH CAROLINA 29578

. (843) 448.8405
E. WiNDELL MCCRACKIN ' OFFICES:
MICHAEL }. BARNETT 1000 21sT AVENUE NORTH
OHN R. RICHARDS MvRTLE BeacH, SC 29577
) ARDSON . June 14, 2006 T i 185724

ALAN D, CLEMMONS

St. Clements Homeowners Assaociation, Inc.
© c/o Ally Management Co.

PO Box 7706
. Myrile Beach, SC 29572~

Fee for representation from May 5, 2006 to date in connection with concerns
regarding location of pool bar and various actions taken over the years by
the owner of Unit Pool-1, including telephone conference with Jim Moyer;
“review of master deed, articles of incorporation, bylaws, amendment of
master deed, amendment of bylaws, deeds, plats, plans, minutes of
meetings, and correspondence provided by Barbara Brown and/or obtained
from the Register of Deeds of Horry County; and , office conferences with

Barbara Brown.

(MJB - 4.8 hrs. @ $250/hr.) $1,200.00
(Paralegal - 1.2 hrs. @ $75/hr) : ‘ 90.00
Subtotal - fee Bt ,2_90.00
Long distance telephone and copying costs: B 28.45

TOTAL DUE: $1,318.45

Michael J. Barnett

MJB:mcn

CC: Ms. Barbara Brown

PS to Barbara Brown: Barbara, when we last meéet in my office on May 25, you were going
to talk with the association’s board about exactly what they want to demand that the Unit
Pool-1 owner should do, so that | could write a letter to that owner setting forth such
demand(s). As soon as you provide me with that information, { shall be happy to prepare
a letter to that owner. In the meantime, if you have any questions, or if I may be of other

assistance, pleasge let me know. MJB
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Michael Barnett

From: "Michael Barnett" <mbarnett @sc.rr.com>

To: "Fred B. Newby" <fnewby @ newbylaw.com>; <lawsona @ horrycounty.org>
Sent: .Monday, September 21, 2009 12:43 PM

Subject: Re: St. Clements v. Be-Mi, Inc. (07-1426) 4
Thanks again. If the Master's office can please send a confirmation email affirming that those 5 pages are now
deemed admitted as a plaintiff's exhibit in this case, this issue about those 5 pages being admitted will be

resolved.

Best regards,

Michael Barmnett

McCRACKIN, BARNETT, & RICHARDSON, LLP
P.O.BOX 1182

-MYRTL-E-BEACGH;-SG29578- - -- - -~

PH. 843-448-8405

FAX 843-448-5724

THIS MESSAGE MAY CONTAIN INFORMATION THAT IS CONFIDENTIAL OR PRIVILEGED UNDER AN
ATTORNEY-CLIENT RELATIONSHIP. IT IS INTENDED FOR THE USE OF THE INDIVIDUAL(S) OR
ENTITY TO WHICH IT IS ADDRESSED, AND ANY OTHER DISSEMINATION, DISTRIBUTION, OR
COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED AND MAY BE ILLEGAL UNDER
FEDERAL OR STATE LAW. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE
NOTIFY US IMMEDIATELY BY REPLY EMAIL OR BY TELEPHONE AT 843-448-8405 (COLLECT) AND
BY DELETING THE ORIGINAL MESSAGE AND ANY COPIES. THANK

YOU.

----- Original Message -----

From: Fred B. Newby

To: 'Michael Barnett’ ; lawsona @ horrycounty.org
Sent: Monday, September 21, 2009 12:22 PM
Subject: RE: St. Clements v. Be-Mi, Inc. (07-1426)

Hello Mike,

_ You are correct, | think the court would be fine taking judicial notice of the
Ordinance, and | have no objection to having the hard copy as part of the record. Let me
know if you need anything else.

Fred

From: Michael Barnett {mailto:mbarnett@sc.rr.com]
Sent: Monday, September 21, 2009 12:12 PM

To: lawsona@horrycounty.org; Fred Newby
Subject: Re: St. Clements v. Be-Mi, Inc. (07-1426)

Fred, confirming our phone conversation a few minutes ago, you have kindly agreed to consent to the
admission of the 5 pages of city law as a plaintiff's exhibit as requested in my 9/18/09 letter sent to the
Master, with copy to you, per my emails below. Could you please send to me and the Master's office
a brief reply to this email confirming that consent? Upon her receipt of your confirmation email, if
the Master is also agreeable to those 5 pages being now deemed admitted into evidence, | am
requesting that the Master's office also please send me a brief reply email affirming that those 5

| pages are now deemed admitted as a plaintiff's exhibit in this case.

Thank you.
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Michael Barnett

From: "Michael Barnett" <mbarnett@sc.rr.com>
To: "Graham Howe, Cynthia" <HoweC @ HorryCounty.org>; "Fred Newby" <fnewby @ newbylaw.com>
Sent: Monday, September 28, 2009 10:56 AM
" Subject: Re: St. Clements v. Be-Mi, Inc.
Thank you.

Best regards,

Michael Barnett

McCRACKIN, BARNETT, & RICHARDSON, LLP
P.O.BOX 1182

MYRTLE BEACH, SC 29578

PH. 843-448-8405

FAX 843-448-5724

#xkxxx 0k CONFIDENTIALITY NOTICE# %% %54k ©
THIS MESSAGE MAY CONTAIN INFORMATION THAT IS CONFIDENTIAL OR PRIVILEGED UNDER AN
ATTORNEY-CLIENT RELATIONSHIP. IT IS INTENDED FOR THE USE OF THE INDIVIDUAL(S) OR
ENTITY TO WHICH IT IS ADDRESSED, AND ANY OTHER DISSEMINATION, DISTRIBUTION, OR
COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED AND MAY BE ILLEGAL UNDER
FEDERAL OR STATE LAW. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE
NOTIFY US IMMEDIATELY BY REPLY EMAIL OR BY TELEPHONE AT 843-448-8405 (COLLECT) AND
BY DELETING THE ORIGINAL MESSAGE AND ANY COPIES. THANK
YOU.

----- Original Message -----

From: Graham Howe, Cynthia
To: mbarnett@sc.rr.com ; Fred Newby

Sent: Monday, September 28, 2009 10:48 AM
Subject: St. Clements v. Be-Mi, Inc.

Dear Mr. Barnett and Mr. Newby:

This will confirm that pages 9 through 13 of the Plaintif’s Memorandum of Law have
been admitted as an Exhibit for the Plaintiff, without objection.

With my regards, | am
Very truly yours,

Cynthia Graham Howe

Horry County Master in Equity

P.O. Box 1236

Conway, South Carolina 29528-1236
843-915-5310 (phone)

843-915-6310 (fax)
howec@horrycounty.org
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DEFENDANT’S EXHIBITS




lenents

July 26, 2001

Loud noises too late at night and into the morning hours, music, talking, laughter, etc.
Left over trash in the common areas surrounding the pool and bar areas.
Poor condition and trash in common area (lobby) restrooms in the early morning.

n my letter, dated May 8, 2001, I asked for your help in regard to these complaints. Al Metcalf
eported that he had spoken to you since that time and that you had assured him that these issues
ere being addressed. The continued complaints suggest that an adequate solution has not been
xecuted. This was discussed at a recent Board of Director’s meeting. The Board feels that you
re responsible for your guests the same as any other unit owner and strongly request that you
liminate the reasons for these complaints. The Board recommends that:

The music volume to be turned down at midnight and tuned off at one o’clock am.
Trash be gathered and removed from the area around the pool and bar at closmg by your

staff.
e Restrooms be cleaned and trash removed at closing by your staff. -

* The bar to be closed at one o’clock am.

During the weekend of July 14™ & 15" it was reported that one of your local patrons left their
vehicle parked directly.in front of the lobby.doors overnight. Parking in the ingress/egress and

FOR THE BOARD OF DIRECTORS

Paula Holland,
Assoclation Manager,
Ally Property Management

P.0O. Box 7706, Myrtle Beach, South Carolina 29572
(843) 497-3555 » Fax (843) 497-3652
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ST.. .EMENTS HOMEOWNERS ASSOC_4TION, INC.

REGULAR MEETING OF THE BOARD OF DIRECTORS

THURSDAY, JUNE 28, 2001

MINUTES

Pursuant to call, a Regular Meeting of the Board of Directors of St. Clements Homeowners Association,
Inc. was held on Thursday, June 28, 2001 at 9:00 AM, by telephone conference, from the offices of Ally
Property Management, Inc., located at 5001 North Kings Highway, Suite 210, Myrtle Beach, South

Carolina. :

1. Opening of Meeting

Directors present at the meeting were Al Metcalf, Stephen Klaiber, and Mark Korros.
Representing Ally Property Management, Inc. were Paula Holland and Angel Palermo.

2. Waiver of Notice

It was noted that the meeting had been scheduled via telephone, no written notice had been. sent
to the Board members. Upon a motion duly made, seconded and approved, it was:

MOVED:; that notice of the meeting be waived as the meeting was
scheduled via telephone.

Al Metcalf, President of the Board of Directors and Association, served as Chairman of the
meeting and Mark Korros, Secretary/Treasurer of the Board of Directors and Association, served

as Secretary of the meeting.
Approval of Minutes — None

Old/New Business

A, Pool Bar

Mr. Metcalf told the Board members that he had spoken with the owner of the pool bar

and the owner stated that he is cleaning the lobby bathrooms and is asking people not to
park on the property. The owner asked who was filing the complaints against the pool
_bar. Ms. Holland mentioned that she had received complaints from a few homeowners

regarding the loud music from the pool bar. Mr. Metcalf asked that Ms. Holland obtain
any complaints that may have been received by the Caravelle Resort regarding the poo)

bar. :
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Ms. Hollan.. «old the Board that she had sent a letter 10 the owner of the pool bar
requesting that he clean up the common areas around the bar and clean the lobby
bathrooms that his patrons use. She told the Board that she received no response from

the owner.

Mr. Metcalf told the Board members that the deck where the bar is located was originally
built by the owner of the bar, but the Association owns the deck. He stated that the only
leverage the Association has is to disallow him to occupy the pool deck. Mr. Korros
suggested that the Board request that the owner tumns the music off and close the bar by

1:00 AM.

Mr. Metcalf stated that having the pool bar on the property is an asset and would like to
work with the owner of the pool bar to curb some of the complaints. He stated that a
letter should be sent to the owner requesting that the music be turned off at a reasonable
time, the Tobby bathrooms néed to bé cleaned; the common areas around the bar need to
be cleaned up and that patrons are not to be parking on St. Clements property. Mr.

~ Korros stated that the letter should be friendly and show that the Board wants to be

cooperative.

'

The Board discussed the matter further and upon a motion duly made, seconded and

.approved, it was:

MOVED; that a letter will be sent to the owner of the pool bar
recommending that the music from the bar be turned off and the bar closed
at one o’clock am. The lobby bathrooms and the common areas around the
bar must be cleaned at closing. The Board asked that the letter state that
they are asking for the owner’s help in solving these problems. The matter -
will be reviewed in 30 days to make sure the owner is in compliance with the

Board’s requests.

The resulting letter is attached as “exhibit A”.

Waterproofing Project -

Ms. Holland then discussed the major problems of water infiltration on the 01 stack or the
northwest side of the-building. She told the Board that there were a couple of options
they could choose. The first option was to have an architectural engineer inspect the
building and tell them what their problems are. The cost for this would be approximately
$16,000.00. The second option is to have SpecTech Systems Corporation, a
waterprooﬁng company, perform tests cuts on the stucco to determine what the problem
1s and if the Board would need to have an engineer inspect the bulldmg The cost for this

would be $2500.00

The Board discussed using the lawsuit monies to make the repairs to the building. They
discussed if they could utilize the monies to waterproof the building. Ms. Holland told
the Board that they could use those monies to make the necessary repairs to the building.
Ms. Holland told the Board that she had obtained bids for a building similar to St.
Clements and the total cost for the bid was approximately $90,000.00. She told the
Board that the cost might be lower due to the fact that there are no exterior hallways at St.

Clements.



The Boar. .so discussed the possibility of waterproviing the northwest wall only, not the
entire building. Ms. Holland stated that the lifespan of normal waterproofing on a stucco
building is seven years and that lifespan is expired. She told the Board that in her opinion
the entire building should be waterproofed.

After further discussion, the Board asked that Ms. Holland contract with SpecTech to
perform the test cuts on the stucco at a cost of $2500.00. The Board also requested that a
bid be obtained from SpecTech to waterproof the northwest wall and a bid to waterproof
the entire building. Ms. Holland told the Board that she would obtain three bids from
three different companies for the waterproofing of the building.

C. Lawsuit Filed by Owner of Penthouse

“ With regard to the status of the lawsuit filed by the owner of the penthouse, Ms. Holland
reported.that_the-information.had.-been-sent—to—the~Associationis»~liability—insurance—carrier“'""“’
for the purpose of inquiring about coverage for payment of legal fees involved with the
litigation of the counter claim filed by the penthouse owner against the association. She
told the Board that the liability insurance carrier stated that there was no insurance
coverage for legal fees. The information has now been sent to the Association, Directors
and Officers insurance carrier for their review. Ms. Holland told the Board that she is

still waiting to hear from them regarding insurance coverage for legal fees.

A Board member asked if the lawsuit affected the foreclosure action on the penthouse by
the Association. Ms. Holland told the Board that the Association Attorney is proceeding
with the foreclosure of the unit and should not be affected by the owner filing a counter
claim against the Association. She told the Board that the owner is suing for $78,000.00
in damages with no invoices or documentation to back up the claim. The Association
Attorney has requested the documentation.

A Board member asked if the fence had been removed from the designated parking area
for the penthouse. Ms. Holland told the Board that the fence had been removed. She told
the Board that owner has been very uncooperative and will not provide a key to his unit.

D. Fire Sprinkler System

Ms. Holland reported that recently the City of Myrtle Beach Fire Inspector performed an
inspection on the fire alarm system. Corrosion and paint were found on the sprinkler
heads in the outside lobby area and the inspector is ordering that they must be replaced.
Ms. Holland stated that the cost to replace the sprinkler heads would be approximately
$3000.00. The Board approved to have the sprinkler heads replaced.

The proposal from Eastern Carolina Fire Protection Inc. for repairs/replacements
recommended for the St. Clements is attached as exhibit “B”.

E. Exterior Lobby Ceiling Repair

Ms. Holland reported that the ceiling on the right side of the exterior lobby had fallen and
had to be replaced. She-told the Board that the reason the ceiling fell was because the
material previously installed was regular interior sheetrock. Ms. Holland told the Board
that green board, a product made to withstand the elements, was recommended by the
vendor and was installed in the area. Mr. Metcalf stated that the right side of the exterior
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lobby ceil.. 4 should-also be replaced to alleviate the possibility-of it falling down. He
stated that this should be done after Labor Day.

With regard to the lights in the exterior Jobby area, Ms. Holland reported that the lights
needed to be replaced. The Board asked that bids be obtained for the replacement of the

lights in the exterior lobby area. -

The invoices relative to the ceiling repair are attached as exhibit “C”.

Other

The Board then discussed the possibility of refurbishing the interior of the elevator. They
asked that bids be obtained for the upg1 ade of the interior of the elevator

Wlth regard to serving on the Board of Directors, the Board discussed the p0551b111tv of
~ paying one quarter of dues as an incentive for a homeowner to serve on the Board. There

had been a problem getting homeowners to serve.on the Board of Directors. They asked

Ms. Holland to research the Master Deed with regard to this issue.

A Board member mentioned that the wallpaper in the hallways is beginning to deteriorate

~ and they should Jook at replacing the wallpaper. Mr. Metcalf asked Ms. Holland to ask

the on-site maintenance superv1sor if he would be willing to replace the wallpaper in the

hallways.

Ms. Holland then presented bids to the Board for the installation of an ice machine in the
parking deck. She told the Board she obtained two bids for two different size ice
machines. The machines would be coin operated and dispense 2 ¥ pounds of ice for
twenty-five cents, One unit would make 600 pounds of ice and the cost would be
$2500.00. The other unit can make 500 pounds of ice and would cost $1700.00. After
some discussion, the Board decided to table this issue and revisit it in the future.

The Board also discussed of installing automatic doors in the lobby area. Ms. Holland

* presented a bid for the installation of new doors at a cost of $6500.00. THe Board

decided to table this issue and revisit it in the future.

With regard to security issues, the Board asked that Ms. Holland obtain a schedule from
the Caravelle as to when their guards patrol the property and how much coverage they are

getting.

Mr. Klaiber then discussed the parking garage area. He stated that the wall on the north
side of the parking garage is obstructing motorist’s ability to exit the area. He suggested
removing approximately 30 to 40 feet of the wall to make it easier to get out of the
parking garage. Mr. Korros suggested reversing the ingress and egress of the garage.
After some discussion, the Board asked Ms. Holland to obtain bids to remove a portion of

the wall.
Ms. Holland mentioned to the Board that the pool furniture is in disrepair and they should

consider replacing it in the near future. The Board asked that bids be obtained for the
replacement of the pool furniture and this cost should be included in the 2002 operating

budget.
4



The Board asked that a newsletter be drafted and sent to the homeowners to inform them
of what is happening at the property and what the Board is planning for the building.

The resulting newsletter is attached as “exhibit D”.

The Board members praised Ms, Holland for all her hard work with regdrds to St.
Clements.

The Board will meet again once the waterproofing bids are obtained.

5. Adjournment

T ’ ~ Mark Korros, Secretary

Al Metcalf, Chairman

Y Meeting Commenced: 9:00 o’clock AM
: Meeting Adjourned: 10:30 o’clock AM
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(843) 448-8405
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