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wafrantless arrest of applicant.,and applicant trial counsel
failed to challenge applicant's statement's on the ground that
there was no pfobable cause for the arrest and that applicant
statement's were the fruit of the poisonous tree with regard to

the illegal arrest.See Wong Sun v. United States,Thus trial

counsel was ineffective in allowing applicant to plea guilty and
waive the right to challenge the inadmissibility of statement's
and reserve the right to appeal meritorious appeal

claims.Strickland v. Washington,

Finally.,the applicant contends that the police should not
have guestioned him outside the presence of applicant's attorney
in which applicant's mother retained,demanded that guestioning
ceaée of his juvenile client and that he be allowed the right to
speak with his juvenile client,which was denied by the Rock-Hill
Police Department,Despite applicant did not sign a waiver in the
present of his attorney.,applicant was a juvenile,juvenile cannot
waive their right to counsel during proceeding against him,unless

he dces so upon advise of counsel.See State v. Taylor,276 S.E-24d

199.Both applicant and Chyneca Dixon were under age.,and should
not have been questioned outside the presence of parent and
counsel,this would warrant both.,the applicant and Chyneca Dixon
statement's illegally obtained,therefore, inadmissible,thus these
statement's were the First Link In The Chain which [is] clearly a
textbook definition of fruit of the poisonous'tree doctrine.Wong

Sun v united States,trial counsel ineffective for failing to

challenge applicant's statement's on the ground that there was no
probable cause for the arrest and that applicant's statement's
were the fruit of the poisonous tree with regard to the illegél
arrest. |

For the foregoing reasons applicant sentence should be

vacated and a new trial set.



LACK OF PERSONAL JURISDICTION- él
1. General Sessions Court was without "PERSONAL JURISDICTION

"‘OVER GORDCN".
Lack of jurisdiction can be raised at any time,including for
the first time on Appeal or PCR.

f age with an IQ that of 68 which

Q

Gordon was sixteen years
placed Gordon in the range of boarderline function arrested
upon a minor coerce,threaten,manipulated,intimidated and
denied the right to speak with her mother/counsel until she
implicated Gordon in the allege crime hearsay statement's.
Gordon made two self-incriminating statements which Gordon's
mother retained attorney Christopher Welborn to represent her
'under;age child,thus due to unprofeésional police
misconduct,applicant was denied the right to speak with
counsel at counsel's demand that gquestioning cease of juvenile
client in which the parent hagd asserted the right to counsel
and remain silent. Gordon was automatically tried.as an adult
without "Family Court" relinquishing jurisdiction pursuant to
S.C. Code 2nn.$§20-7-7605(1),(6),and (10).

General Sessions Court "iACK PERSONAL JURIébICTION”,in.

accepting Gordon's guilty plea due to South Carolina Code

Ann.§20—7—6605(l),”DEFiNITION OF & CHILD" ,violates due procesé

of law under the 14th Amendment to thé United States
Constitution,Federal and State Constitution,and also conflict
with other statutory Children's Code of Laws. Speéifically

S.C. Code Ann.§20-7-400,"EXCLUSIVE ORIGINAL JURISDICTION OF

FAMILY COURT,and South Carolina Code Ann.§20-7-7605(1),(6),and:
(10),"TRANSFER OF JURISDICTION": '
South Carolina Code 2nn.§20-7--6605(1),gives “"two

definition" of a "child" and arbitrary exclude a child sixteen
years of age from the "definition" of being a "child" if éharged
with a Class A,B,C, or D felony,this function violates due
process under the 1l4th amendment. However,this definition of a
"child" not oﬁly exclude a "child" sixteen years of age from: the
definition of being a child,but define a "child" a person less
then seventeen years of age. There are NO set guidelines in which

the soclicitor should base his arbitrary discriminating discretion



77 1 T
ety

upon’ trying a "child" sixteen years of age,other then the child 3
have been charge with a felony under secLlon 16-1-20. Gordon
~ asserts that his statutory right to due process of law under the
 l4th amendment to the United States Constitution,Federal and
State constitution have been violated,thus due to prosecutorial
misconduct,failuvre of the "solicitor" to "PETITION" the .

"EXCLUSIVE ORIGINAL JURISDICTION OF FAMILY COURT" for propr

"JURISDICTION" pursuant to S.C. Code Ann §20-7-7605(1),(6) ,and

(10) ,"TRANSFER OF JURISDICTION" Gordon sentence resulted in a

miscarriage of justice.. Thus Gordon's conviction's and sentence
was unlawfully obtained,plea judge had NO "authority"'tovaccept
Gordon's guilty plea upon erroneous code section cited above
without the solicitor petitioning the family court for
JURISDICTION. The act of a Court with respect to a matter as to
which it hasA"NO JURISDICTION" are void,Guthrie,352 §.C. at

107,572 S.E.24 at 312.
South Carolina Code 2nn.§20-7-7605(1),(6),and {(10) authorize

the. Family Court to determine whether it is appropriate to
transfer 'a juvenile sixteen years of age to General Sessions
Court who commit murder and other serious offense. The Appellate
Court will affirm a transfer drder unless the Family Court has
abuse it discretion.Sanders v. State,314 S.E.2d 319 (1984);State
v. Wright,237 S.E.2d 764 (1977).

Due process reguires the responsibility of the Family Court

to include in its waiver of jurisdiction order,sufficient
statement of reasons for,and consideration leading to that
decision. Conclusory statement,without further explanation
will NOT suffice. The order should be sufficient to
demonstrate that the statutory requirehent of investigation
and due process has been met and that the question has
received full and careful consideration by the "FAMILY "
COURT". The salient facts upon which the order is based are
to be set forth in the order.In re Sullivan,265 5.E.2d 527
(1980),S.C. Code Ann.§20-7-7605(1),(6),and (10).

Gordon argues that the circuit court lack personal

jurisdiction and failed to address subsection six of the

transfer statute which specifically deals with when a "chilg"
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has been charged with murder. Moreover,Gordon contends that
because this subsection contains "NO" explicit age limitation

for waiver,the Circuit Court "LACK PERSONAL JURISDICTION", and

erred in accepting Gordon's guilty plea when jurisdiction has
not been relinguish from family Court to General Sa=ssions,

Court (solicitor failed to petition for.jurisdiction"). Thus

Gordon's guilty plea resulted in a miscarriage of
justlce,v1olat1ng Gordon s 14th amendment right to due
process of. law to the United. States ConstwLuLlon,Federal and

State Constitution.Guthrie,Kent ,Patton v. Toy,Supra

In interpreting a statue,the Court's primary function 1s
to ascertain the intent of the legislature.E.g.,Whitner v.

State,492 S.E.2& 777,779, 118 S.ct.1857 (1998). Moreover,there is

a ba51c presumption that the legislature has knowledge of
prev1ous legislation whon later statutes are enacted concernlng

related subjects.
Section 20-7-400,titled "EXCLUSIVE ORIGINAL JURISDICTION OF

'FAMILY COURT",states:

(A). Except as otherwise pLOVlded herein,the Court SHALL have

exclusive original jurisdiction and SHALL be the sole Court
for initiation action:

(3). Concerning any "CHILD" seventeen years of age or
over,living or found witﬁin the geographical limits of the
Court's jurisdiction,allegéd have violated or attempted to
violate any State.or Local law or municipal ordinance prior

to having "BECOME SEVENTEEN" years of age and such person

~ "SHALL" be delt with under the provisions of this chapter
relating to children's. S.C. Code Ann.§20-7-400
(1985&Supp-1998) (empasis added). Unaer the Children's
Code,the General Sessions Court ordinarily lacks jurlsdlctlon
over individuals under the age of seventeen,with certain
exception. See S.C. Code Ann.8§20-7-7605 reads in pertinent
part:
In accordance with the jurisdiction granted to the family
court pursuant to sectién 20-7-400,20-7-410,and
20—7—420,jufisdiction over a case involving a child must be

transferred or retained as follows:



AP
Ber 4%

S

¥

(1). If,during the pendency of a criminal or guasi-criminal
charge against a child in a circuit court of this State,it 1is
ascertain that the child was UNDER the age of SEVENTEEN vears at
‘the time of committing the allege offense,it is the duty of the
circuit court immediately to transfer the case,together with all
the papers,documents,and tesﬁimony connected with it,to the
family court of competent jurisdiction or in those cases where
jurisdiction has properly been transferred to the circuit court
by the family court under the provisions of this section. The
court making the transfer shall releasé the child to be taken
immediately to the place of Jdetention designated by the court or
to that court itself,or shall proceed as provided in this
article. The provisions of this section are applicable to all
existing offenses. and to offenses created in the future unless
the General Assembly specificélly directs otherwise.

(6). Within thirty days after the filing of a "petition" in

the "family court" alleging the "child" has committed the

offense of murder or criminal sexual conduct,the "person

executing" the petition may reguest in writing that the case
be transferred to.the Court of General Sessions with a view
to proceeding against the child as a criminal rather fhan as
a child coming within thé purview of this article. The

- "JUDGE" of the "FAMILY COURT IS AUTHORIZED TO DETERMINE THIS

REQUEST". If the request is denied,the petitioner may appeal
within five days to the circuit court. Upon the hearing of
the appeal,the judge of the circuit court is vested'with the
discretion of exercising and asserting the Jjurisdiction of
the court of general sessions or relinguishing jurisdiction
to the family court. If the circuit court judge elects ‘to
eXxercise the . jurisdiction of.the general sessions court for
‘_trial of the case,he shall issue an order to that effect,and
thenAfaﬁily éourt has no further jurisdiction in the maﬁtéf.
(10). If.a child fourteen vears of age or older is
charged with an offense which,if committed by an aduit,provides
for a'term of imprisonment of ten years or more and the child

previously has been adjudicated delinquent in the family court or
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convicted in circuit court for two prior offense which,if
Eommitted by an adult,provides for a term of ten years or éé
more,the court acting as committing magistrate shall bind over
the child for proper criminal proceedings to a court which would
have trial Jjurisdiction over the offense if committed by an
adult. For purpose of this item,an adjudication or conviction 1is
considered a second offense occurred subseguent to the imposition
of the sentencé for the first offense. S.C. Code aAnn.§20-7-7605
(Supp.1998) (emhasis added).

Pursuant to the Children's Code,"[clhild" is defined in
section 20-7-6605: ’

(1). "[c]hild" means a person less than seventeen years of

age. "[Clhild does not mean a person sixteen years of age who

is charge with a Class 2,B,C, or D felony which provides for

a maximum term of imprisonmenﬁ of fifteen years or more.
However,a person sixteen years of age who is charged with a
Class 4,B,C, or D felony which provides for a maximum term of
imprisonment of fifteen years or more may be remanded to the

family court at the discretion of the solicitor. An

additional or accompanying charge associated with
jurisdiction over the offense contained ih this item.

S.C. Code Ann.§20-7-6605(1) (Supp-1998).kent v. United
States,383 U.S. 541 (1966),the United States Supreme Court

noted the following criteria for determining whether
jurisdiction should be waived under the District of Columbia

Juvenile Act:

Note: 1
Criminal statutes are construed strictly against State

and any ambiguity in them must be resolved in favor of
accused,William v. State,410 S.E.28 563 (1991),State v. Guy
Mobile Corp,149 S.E.2d 913 (1966).(2) The 5.C. Supreme Court
held in State v.. Corey D,that the "family court” could waive
a child twelve years old to the Court of General Sessions
stating that subsection six of §20-7-7605,transfer of
jurisdiction,contained no age limitation,thus the S.C.
Supreme Court have not address whether the "SOLICITOR" should
"PETITION" the “"exclusive original jurisdiction of family
court",for proper jurisdiction pursuant to subsection 6 of §
20-7-7605,transfer of jurisdiction,pertaing to a "child”

Ssixteen years of age who is charge with a Class A,B,C, or D
felony which contain no age limitation.
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1. The serious of the allege offense to community and
whether the protéction of the .community reguires wailver.

2. Whether the allege offense was ccmmitted in an aggressi ve
violent,premeditated or willful manner.

3. Whether the allege offense cffense was against person
or against property.

4. The prospective merit of the complaint,i.e.,whethér there
is evidence upon which a grand jury may be to return an
indictment.

5. The desirability of trial and dlSpOSlthn of the
‘entire offense in one court when the juvenile's associates 1in thn
offense are adults who will be charge with a crime.

6. The sophistication and muturity of juvenile's as
determined by consideration of his ho%e,environmental
situatioﬁ,emotional attitude and pattern of living.

7. The record and previous history of the
juvenile,including previous contacts with the youth aid
division,other law enforcement'agencieé,juvenile courts and other
jurisdictions,prior periods of probation to this court,or prior
commitment to juvenile's institutions.

8. The prospects for adequate protection of the public and

the likelihood of reasonable rehabilitation of juvenile (if
he is found to have committed the allege offense) by the use
of procedures,services and facilities currently available to

the juvenile court. Id.at 566-67. The South Carolina Supreme
Court,in State v. Corey D,529 S.E.2d 20 (2000),concluded that

the family court may properly consider the Kent factors when
determining whether jurisdiction over a juvenile should be
transferred.id.at 117-18,529 S.e.2d at 25-26 ("moreover, the
famlly court spec1f1cally consider the Kent factors,which 1in
previous cases the Court has implicitly approved as
approprlate criteria."™)

Facially and legally,jurisdiction of the offense
contained in statutory 20r7—6605(l)"DEFINITION OF A

[C]HILD",is erroneously placed with the circuit court. The




reference statutes plainly and luculently demonstrate that
the "EXCLUSIVE ORIGINAL JURISDICTION OF FAMILY COURT CONTROLS

 ALL CHARGES PENDING AGAINST A "CHILD" UNDER THE AGEZ OF

SEVENTEEN". The amalgamation and commingling of pending
charges with exclusive ocriginal jurisdiction in the family
court and exclusive original jurisdictiorn in the circuit
court result in a sentence that cannct be placed in a legally
sufficient position by a statute procedure that
simplistically eliminates original family court
jurisdiction,leaving original jurisdiction circuit court
offense,this procedure violates statutory procedural due
process of law under the 14th amendment to.the United States
Constitution,Federal and State.Constitution,and statutory
proceaure of the grand jury function in South Carolina. Thus
due to prosecutorial misconduct,failure of the "solicitor"™ to

"petition" family court for proper JURISDICTION,Gordon's

guilty plea resulted in a miscarriage of justice,rendering
the guilty plea involuntarily made whereas,General Sessions

Court Lack Personal Jurisdiction in accepting Gordon's guilty

plea.

Gordon's guilty plea should be vacated set aside and a

new trial granted due to the miscarriage of justice.



MISCARRIAGE OF JUSTICE ??

Wille Thomas Ass. trial solicitor testified FALSELY,and

committed PERJURY in violation of Gigilio v. Us,U.S V.

Bagley,Banks v. Dretke,125 S.ct (2005) ,prohibition against the

use of known perjury testimony,when at the guilty plea,in support
of the plea,Thomasvstated A.Gordon palm print on victim's BMW

driver side door when he knew this was only,in fact,the victim

print on his driver side door,not A.Gordon.3ee Page 188 plea L.12
(1).
This has also been raised as a Brady violation causing the

plea itself to be involuntary Gibson v. State. However,this is

‘primarily a issue that amounts to a "manifest miscarriage of
~Justice that 1is shocking to the universal sense of justice".See
United States v. Beggerly,118 S.ct 1848 (1998),Butler v.

State, (1990 S.C.),as the entire plea was based on a

misrepresented evidence known to the State and the (solicitor)
and it was not objected to or raised at trial,at this evidence
was not only misrepresented,and suppressed by Willie Thomas etal.

II MISCARRIAGE OF JUSTICE

When faised at the PCR Tara D. Shurling (esqg) either lost or
destroyea the phfsical evidence of palm print card that would
have shown conclusiVely Will@e Thomas had perjured himself at
guil;y.piea proceedings. And this misrepresentation of the
evidence was the primary reason applicant entered a guilty

plea.See Brady v. Marland,and Gibson v. State,and thus the plea

was involuntary.

“Tara D. Shurling over the strenous objection of the applicant
"WITHDREW" this issue. Further,she failed to file a Rule 60
(b), (1), to @resent and preserve this issue-post hearing-based on
her mistake,inadvertence excusable neglect (etc)

(lost,destroyed,palm print evidence).

(a) However,it now appears Tara D. Shurling acted either 'with
gross negligénce and iost.the palm print evidence/did not get the
palm print from out rule 5/Brady file from the York County
solicitor's office or trial counsel D'Agostino. Or she acted to

@efraud her client out of this miscarriage of Jjustice issue at

(1) : .
THIS WAS ONLY PIECE OF PHYSICAL EVIDENCE (ALLEGELY) LINKING
ANTONIO GORDON TO THE CRIME. EVEN VICTIM STATED A.GORDON MERELY

PRESENT.
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the PCR hearing and again failed to file a Rule 60 (b).to show
that the solicitor produced known perjured testimony in violation

of Gigilo v. United State:,

(b) This fraudulent issue must be examined in light of SC

case law hagy v. Pruitt,529 S.E.2d (2001). (Allows evidence of

extrinsic fraud upon the Court to be raised at anytime.)

This is in addition to BLACK LETTER LAW that holds issues of

miscarriage of justice can also be raised to overcome any

PROCEDURAL BARS. US v. Beggerly,Supra, Butler v. State,

Gordon was subjected to miscarriage of justice at the
plea, and at the PCr in RE: to presentation of perjured
testimony of Willie Thompson of palm print that was sole
reason Gordon changed his plea to guilty and waive his right
to a trial. Thus State misrepresentation of the only physical

~evidence caused Gordon to pled guiity when he would have
otherwise continued with the trial that was ih.progress.

Gordon did not knowingly and voluntarily waive the States’

misrepresentation of the palm print by State,and accompanying

Brady Violation, and I Gordon, pur to Ard v. Catoe,{March 2007

SC), for counsel failing to advise his client his print was NOT
on ﬁictim vehicle but his own vehicle.

Tara D. Shurling either lost or destroyed the physical
evidence that palm print on applicant's vehicle (NOT VICTIM) at '
or prior to the PCR hearing, this issue was NEVER waived and Tara
D. Shurling will testify applicant strenously objected to her not
raising this issue at PCR..

| NEW TRIAL
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Antonio Gordon Case

Statement of Ch'yneca Dixon 4 . 7{,(/0;0‘ yZ Mgt
01/16/08 (@ T:25pm . )
Conducted by: Investigators Whiteside and Stewart W ] / 53

Personal Affidawit

In the early moming hours in February or March of 1998, I was at my boyfriend’s grandfather’s house,
who is Willie Gordon. He lived in a trailer on Vernsdale Road. At-approximately 5:30am. I was awakened
by sirens. We got a knock at the door. We thought they were coming for Curtis Gordon, Antonio’s uncle,
who lived next door, because he had done something again  They came to Mr. Willie's door instead. It
was a tall lanky officer, who asked for the owner of the house.

Gloria Dean answered the door and said that she looks after him and the house. The officer asked if he
could come in and the Gloria Dean asked what he wantzd to come in for. He said he just wanted to see
who was in the house. Gloria Dean asked where his warrant was and he said he didn’t have one, but he
could go get one. Gloria Dean said “well hell, we haven't done anything wrong so you all can come in”.

The officer asked everybody what their name was and tken he said what he was there for. He said the car
that was in the yard had been identified in a shooting. He asked who the owner of the car was and thal’s
when I stepped forward and said it was my car. The officer then asked me to talk to him on the porch |
said that Curtis had the car because he was going to tepairit. [t had no heat or air conditioning so that’s
why Curtis had it to repairit I had a new baby and needed it fixed. The ignition was stripped so anyone
conld crank the car. I said I didn’t know who was driving the car. The officer me if I could come to the
station. He told me I could either come to the station to talk to hin or he would have the car lowed. I
agreed to go to the station because I needed my car.

After they got me in the car, we pulled up next to another police car and there was another girl in the car,
Vontella Feely, the girlfriend of Antonic's older brother, Morte. The police officer tells me I'm
withholding information, and [ tell him I don't know amything and I'm scared,

So, I get down to the police station and he keeps asking me questions and I keep telling him, I don’t know,
I don’'t know. He says to me “ok I'll tell you what, either you tell me who was driving this car or you'rc
going to be charged with accessory to murder”.

I'm in the police station and I tell him that ] want to talk to my Mom or a lawyer and he tells me that Iean't
and that he can detain me right now for accessory to murder. The officer told me he has my fingerprints on
the car and I said of course you do, it’s my car. I standup and say I want to go and he handcuffs me. 1was
very scared. He told me if I signed something stating who could have driven my car, I could go. [saidit
could have been Curtis, Antonio, or Monte and so I sigued it and he walked me to the front so someone
could call my parents for me to go.

I never heard from the officer again:
Further Affiant Sayeth Nanght

0%@/&&/420%%7

= T

/ Chyneca Dixon /.

Sworn to before me this ,,Qg D day of
\\Q»L \\M\ ,2008

~——

Notary Public for South Carolina
My Commission Expires: 01/24/2013
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Antonio Gordon Case /,?,Do/a f M
- . * I3
~ Statement of Geraldine Dixon '
01/16/08 /é
Conducted by: Investigators Whiteside and Stewart W{, 4

Personal Affidavit

got a call from some lady who said she

On a morning in February or March in 1998, at around 9:00am, I
Dixon’s mother. When I said [

was with the Rock Hill Police Department. She asked me if T was Chyneca
“was, she put Chyneca on the phone.

Chyneca asked me to come pick her up. When I got to the police department, 1 went to the Dispatch

window and asked what was going on. The lady told me my daughter would be out in five minures. About
d her what was going on and she said the

five minutes later, Chymeca came out and she was crying. I aske
police had questioned her about somebody driving her car in a shooting and the boy had died. Icalled the
police department for the next 2-3 weeks. There was an officer who said he would call me back, but he

never did. The potice still have never told me why they picked up my daughter or what they had

questioned her about.
urther Affiant Sayeth Nau%é—%g
Geraldine-Dixon

Swormn to before me this 2O day of
N\ eyl 2008
o s O TR Ansema
Notary Public for South Carolina
My Commission Expires: 01/24/2013
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT
)
) 2008-CP-46-4951
Antonio Gordon, 259798, )
, )
Applicant, )
)
V. ) MOTION TO RESTRICT
)

FUTURE FILINGS
State of South Caroling,

)
)
Respondent. )
. : )
_—

The Applicant's repetitive and abusijve filings should be restricted in order to
preserve the Court's time and resources and stop any interference with the fair
administration of justice.

The Applicant has received his full bite at the apple. Underthe PCR rules,
an Applicant is entitled to a full adjudication on the merits of the original petition, or
‘one bite at the apple.” This “bite at the apple” includes an Applicant's right to

appeal the denial of 3 post-conviction relief application, and the right to assistance

of counselin that appeal. Matthews v Evatt, 105 F.3d 907, 916 (1997), Gamble v.

State, 298 S.C. 176, 379 S.E.2d 118, 119 (1989), Odom v. State, 337 S.C. 256, 523
S.E.ZG 753 (1999). |

| The Applicant has filed three (3) PCR Applications on the 1999 convictions, a
motion for rebonsideration from the dismissal of the first PCR application, an appeal
from'th_e dismissal of his first PCR (2001-CP-46-1 866), a Federal Petition for Writ of
Habeas Corpus which was subsequently denied, a rﬁle 60(b) motion to reconsider

and clarify, and a State Petition for Writ of Habeas Corpus which was also

1
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subsequently denied. A new Application was filed on January 9, 2009 and |

amended on May 19, 2009. He js also now requesting $5,000 from Indigent
Defense for an investigator to investigafg éheveral allegations that have already been
raised and dismissed. The Applicant has had his full bite at the apple at least three
(3) times on the 1999 convictions, and has appealed the dismissal of his allegatlons

orreasserted his allegations after each dismissal through a PCR appeal, or Federal

_or State Petition for Writ of Habeas Corpus, including several amendments to those

'ﬂlings. The Applicant continues to raise the same frivolous- and repetitive
allegations. The Applicant’s filings clearly rise to the level of repetitive and abusive
filings, and he must be restricted from future filings.
I. REQUESTED REMEDY

Due to the repetitive and frivolous nature of Applicant’'s numerous
applications, the State would request the Court to direct the York County Clerk of
Court notto accept any further PCR applications from the Applicant unless he pays
the normal filing fee generally required for the filing of a summons and ¢ omiplaint.
The United States Supreme Court has denied litigants who have filed repetitive,
frivolous petitions the rlght to proceed in forma pauperis, resulting in the litigants

havmg to pay the required fi filing fee with that Court. In re Whitaker, 513 U.S. 1, 115

S.Ct. 2, 130 L.Ed.2d 1 (1994); In re Anderson, 511 U.S. 364, 114 S.Ct. 1606, 128

L.Ed.2d 332 (1994); In re Demos, 500 U.S. 16, 111 S.Ct. 1569, 114 L.Ed.2d 20
(1991); Inre Sindram, 498 U.S. 177, 111 S.Ct. 596, 112 L.Ed.2d 599 (1991); In’r

McDonald, 489 U.S. 180, 109 S.Ct. 993, 103 L.Ed.2d 158 (1989).

| )
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The State would also request that the Applicant be required to provide a

pProperly notarized affidavit certifying that the Applicant believes in good faith that .

the matter raised is not frivolous.  In Inre Theron Maxton, 325 S.C. 3, 478 S.E.2d

679 (1996), the South Carolina Supreme Court required Maxton, who had filed
numerous meritless petitions with the Court, to pay a filing fee anq accompany any
future filings with a properly notarized affidavit by Maxton certifying that he in good
faith believed that the matters he was raising were non-frivolous and proper for the
Court to consider. Id. Other courts have required that the abusive lmgant file an
affidavit Cemfylng that he believes the petition raises an original claim or IS non-

frivolous before aoceptlng filings from the litigant. In the Matter of Verdone, 73 F.3d

669 (7th Cir.1995); Abdul-Akbar v. Watson, 901 F.2d 329 (3d Cir.1990); Green v.

Warden, 699 F.2d 364 (7th Cir.), cert. denjed, 461 U.S. 960, 103 S.Ct. 2436, 77
L.Ed.2d 1321 (1983).

The State would also request that if the Applicant submits an Application that
is accompanied with a notarized affidavit, that, before filing, fhn Clerk’s office be
dlrected to submrt the Apphcatlon to the Chief Administrative Judge. The State
would ask the Administrative Judge to then make a finding on whether the issues
raised in the Applibation are non-frivolous and proper for the Court to consider. If
the Admiﬁistrative Judge finds the Application proper, it would then be submitted to
the Clerk'-s office for filing. No Application would be filed without a proper finding
from the Chief Administrative Judge.

The State also requests that the Applicant be wamed that should he continue
to file Applications containing matters that are frivolous, thaf he may be held‘in

3
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contempt or for the Court to impose sanctions as circumstances of the case and

discouragement of like conduct in the future may warrant. The Supreme Court

imposed such waming on an Apphcant in In re Theron Maxton, 325 S.C. 3, 478

S.E.2d 679 (1996).
I SUPPORTING FACTS
The Applicant’s extensive litigation history is necessary to understand this
request for injunction:

Underlying Convictions

The Applicant is presently confined in the South Carolina Department of
Corrections pursuant to orders of commitment of the York County Clerk of Court.
The Applicant was indicted at the October 1998 term of the York County Grand Jury
for Murder (98-GS- 46 -2847), three counts of Possession of a Firearm During the
Commi_ss'ion of a Violent Crime (98-GS—46-2847-A)(98—GS—46-2849—A)(98-GS-46-
.2850—A), two counts of Attempted Armed Robbery (98—68-46—2849)(98-68-46-
2850), Criminal Conspiracy (98-GS-46-2851), and Possession of a Pistol byé
Person Under Twenty-One (98-GS-46-2852).  Daniel D'Agostino, Esquire,
represented the Applicant. On July 16, 1999, the Applicant pled guilty as indicted.
On July 19, 1999, the Honorable John C. Hayes |l sentenced Applicant to
confinement for thirty (30) years for Murder: ten (10) years for Attempted Armed
Robbery, which waé consecutive to the 98-GS:46-4827 charge, but concurrent with
- Present sentence being served; five (5) years concurrent for Possession of a
Flrearm During the Commission of a Violent Crime; five (5) years concurrent for

Criminal Conspiracy; and five (5) years concurrent for Possession of a Pistol by a

4
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Person Under Twenty-One.

The Petitioner filed a timely notice of appeal and an Anders brief was

submitted on his behalf pursuant to Anders v. Califofnia, 386 U.S. 738 (1967). The

South Carolina Court of Appeals dismissed the Defendant's appeal. State v.

Gordon, 2000-UP-747 (S.C. Ct. App. filed December 6, 2000). The Remittitur was

sent on January 9, 2001.

PCR APPLICATIONS AND OTHER FILINGS

A. Gordon v. State (2000-CP-46-1414)

Filed: 6/19/2001
Conviction: 1999
Allegations: Ineffective assistance of counsel, subject matter

jurisdiction (failure t0_have waiver hearing to transfer

him from Family Court to General Sessions because

he was sixteen|(16)years old when arrested, and -
failure to challenge the indictments), involuntary guilty
plea (incompetence and limited comprehension
because of low 1Q), trial court error in failing to grant
the severance motion, failing to adequately pursue
the Applicant's incompetence to stand trial, failing to
make a double leopardy argument, failing to ad
the Applicant that pleading guilty meant he waived his
right to appeal the admissibility of his statements on
direct appeal, and failing to advise the Applicant he

: would be subject to community supervision.
Hearing: 7/29/03

Judge: J. Emest Kinard, denied 8/19/03
Ruling: Denied by Order dated 11/27/87
Counsel: Tara Shurling 4 , _
Appeal: Johnson brief, cert. Denied. 8/9/05

B. Gordon v. State (2004-CP-46-1700)

Filed: 7/6/04
Conviction: 1999
Allegations: Violation of due process and equal protection, lack of

| \Qﬁ
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Hearing:
Judge:
Ruling:
Counsel:
Appeal:

P2
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subject matter jurisdiction (failure to have waiver

hearing in Family Court, failure to challenge the
indictments), failure to request a competency hearing
to stand trial,

12/6/04 .

Thomas W. Cooper, Jr.

Denied by Order dated 5/20/05

Pro Se.

None.

C. Federal Petition for Writ of Habeas Corpus (2:05-3327-MBS-R)

Filed:
Conviction:
Allegations:

Hearing:
Judge:
Ruling:

Counsel:
Appeal:

1/3/09
1999 _
Objection to Report and Recommendation of

- Magistrate Judge, ineffective assistance of counsel

for failure to advise murder was non-parole offense,
failure of PCR ¢ a 59(e) motion, failure to
raise double jeopardy issue, failure to advise him he
was waiving his right to appeal admissibility of
statements, 4" amendment violation because he was
interrogated as a juvenile without counsel or parent
present, failure of counsel to challenge the
admissibility of his statement that resulted from the
invalid interrogation, due process because
competency evaluation was conducted by an
unlicensed psychologist, trial court erred in denying
Severance motion, involuntary guilty plea

10/15/90 -

Margaret B. Seymour .

Dismissed without prejudice to permit Petitioner to
exhaust all State remedies, dated 2/1 6/07 _

Pro Se

None

Gordon v. State (2006-CP-46-0010)

. (State Petition for Writ of Habeas Petition)

Filed:
Conviction:
Allegations:

Hearing:

1/3/08, Motion to amend 1/23/07

1999 ‘ '
Newly discovered evidence, ineffective assistance of
counsel, prosecutorial misconduct, Brady violations,
involuntary guilty plea, personal jurisdiction

1/23/07 —_



Judge:
Ruling:
Counsel:
Appeal:

E. Rule 60(b) Motion

' Filed:
Conviction:
Allegations: M

Judge:
. Ruling on Motion:

Ruling on
State Habeas:

23
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John C. Hayes, il

Dismissed with Prejudice dated 4/30/07
Charles B. Burnette, 11|

None.

8/7/07

1999 :

Motion to reconsider: seeking amendment and
clarification; conflict with Judge Hayes.

Roger L. Couch s

Granted; clarified and amended order that Petitioner
is without prejudice to bring a Habeas Corpus Petition

“inthe original jurisdiction of the South Carolina

Supreme Court.

An evidentiary hearing was held before Judge Couch.
He dismissed the State Habeas Corpus without
prejudice on January 31, 2008. '

F. Gordon v. State (2008-CP-46-4951)

Filed:
Conviction:
Allegations:

Hearing:
Judge:

1/9/09 and amended 5/19/09

1999

Ineffective assistance of counsel, personal jurisdiction
(failure to have waiver hearing to transfer him from
Family Court to Genaral Sessions because he was
Mears old when arrested), involuntary
guilty plea, Brady violations, 47
amendment/involuntary statement, Defense counsel
failed to challenge applicant’s statement’s on the
ground that there was no probable cause for the
arrest and that applicant statement's was the fruit of
the poisonous tree with regard to the illegal arrest,
prosecutorial misconduct, counsel failed to conduct a
pretrial investigation, counsel failed to interview key
witnesses, failing to advise the Applicant that pleading
guilty meant he waived his right to appeal the
admissibility of his statements on direct appeal, and
failing to advise the Applicant that murder was a non-
parole offense

12/1/09

Lee S. Alford
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Counsel: Tricia Blanchette

Other: Current PCR Application includes a “Motion for Funds
for an Investigator’ and a “Motion for Funding of
Expert”

IV. CONCLUSION
The Applicant’s allegations and accusations have become increasingly
frivolous and ridiculous. His only success has been to have his Rule 60(b) motion
granted to allow him to file a Petition for Habeas Corpus in the original jurisdiction of
the South Carolina Supreme Court. Each case Is accompanied with numerous
requests to amend and other frivolous motions, and often requires a change of
venue for the evidentiary hearings. The Applicant continues to waste the time and
resources of the York County Clerk of Court's Office, the Chief Administrative and
Presiding Judges in the Sixteenth Circuit, the South Carolina Attorney General's
Office, numerous appointed attorneys of the York County Bars, Court Personnel,
and the South Carolina Supreme Court.
There is a strong interest in finality of the criminal process; judicial review

must stop at some juncture and finality must be realized. Aice v, State, 305 448,
409 S.E.2d 392 (1991). The Court quoted Justice Harlan when discussing the
importance of finality in litigation when they stated the following:

All law, criminal or otherwise, is worth having and

enforcing, it must some tima provide a definitive answer

to the question litigants present or else it never provides

an answer at all. Surely it is an unpleasant task

stripping a man of hig freedom and subject him to

institutional restraints. But this does not mean that in

doing so, we should always be halting or tentative. No

one, not criminal defendants, not the judicial system,

not society as a whole is benefited by a judgment
providing a man shall tentatively go. to jail today, but

8
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fornorrow and every day thereafter his continued AS
incarceration shall be subject to fresh litigation on
issues already resolved. A rule of law that fails to take
account of these finality interests would do more than
subvert the criminal process itself. It would also
seriously distort the very limited resources society has
allocated to the criminal process...This drain on
society's resources is compounded by the fact that
issuance of the habeas writ compels a State that
wishes to continue enforcing its laws against the
successful petitioner to relitigate facts buried in the
remote past through presentation of witnesses whose
memories of the relevant events often have dimmed.

This very act of trying stale facts may well, ironically,
produce a second trial no more reliable as a matter of
getting at the truth than the first,

Anderson v, Leeke, 271 S.C. 435, 441, 248 S.E.2d 120 (1978).

V. PRAYER FOR RELIEF
For these reasons, The State requests the Court to find the following:

1. The Clerk of Court should refuse to accept further petitions
from the Applicant asking the Court to entertain matters unless
he pays a filing fee generally required for filing motions and
petitions with this Court.

2. The Applicant should be prohibited from filing any legal actions:
in any jurisdiction in South Carolina without submitting the
requisite filing fees' and providing a properly notarized affidavit

certifying that the Applicant believes in good faith that the
matter raised is not frivolous.

3. Any Applications submitted with properly notarized affidavits be
submitted to the Chief Administrative Judge to make a finding
on whether the allegations are non-frivolous and proper for the
Court before they are filed;

4. The Clerk of Courts should be instructed to retum all
documents that do not comply with this order, and:
-_
' S.C.Code Ann. §8-21-310(11)(a) (Supp. 2004)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE 16TH JUDICIAL CIRCUIT

COUNTY OF YORK ) Case No.: 2008-CP-46-4951
Antonio Gordon, #259798,

Applicant,

V. RETURKN AND MOTIOHN TO DISMISS

State of South Caroling,

Respondent.

In response to the amended post-conviction relief application filed on |
January 9, 2009 and amended on May 19, 2009, the Respondent would show
this Court:

L

The Applicant is presently confined in the South Carolina Department of
Corrections pursuant to orders of commitment of the York County Clerk of Court.
The Applicant 'Wé.S indicted at the October 1998 term of the York County Grand
Jury for Murder (98-GS-46-2847), three counts of Possession of a Firearmm During
the Commission of a Violent Crime (98—GS—46—2847—A)(98—GS-46—2849—A)(98—GS-
46-2850-4), two counts of Attempted Armed Robbery (98-GS-46-2849)(98-GS-46-
2850), Criminal Coﬁspiracy (98-GS-46-2851), and Possession of a Pistol by a
Person Under Twenty-One (98-GS-46-2852). Robert D’Agostino, Esquire,
represented .the Applicant. On July 16, 1999, Applicant pled guilty as charged.
On July 19, 1999, the Honorable John C. Hayes, III sentenced the Applicant to
confinement for thirty (30) years for Murder; ten (10) vears for Attempted Armed

Robbery, which was consecutive to the 98-GS-46-4827 charge, but concurrent .

Page 1 of 8
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with present sentence being served; five (5) years concurrent for Possession of a
Firearm During the Commission of a Violent Crime; five (5) years concurrent for
Criminal Conspiracy; and five (5) years concurrent for Possession of a Pistol by a
Person Under Twenty-One.

A timely Notice of Appeal was filed on Applicant’s behalf and an appeal was
perfected. A brief was filed on the Applicémt’s behalf pursuant to Anders v.
California, 386 U.S. 738 (1967). The South Carolina Court of Appeals dismissed

the Defendant’s appeal. State v. Gordon, 2000-UP-747 (S.C. Ct. App. filed

December 6, 2000). The Remittitur was sent on January 9, 2001.
2000-CP-46-1414
The Applicant subsequently filed his first application for post-conviction
relief (PCR) on June 19, 2000!. The State made its Return on May 4, 2001. An
evidentiary hearing was convened on July 29, 2003, in Richland County, at which
the Applicant was present and represented by Tara D. Shurling, Esquife. The
Applicant raised the following issues in his first PCR:
1. Ineffective assistance of counsel;
2. Subject Matter Jurisdiction; and
3. Involuntary Guilty Plea.
The Honorable J. Ermnest Kinard denied and dismissed Applicant’s
application by written Order on August 19, 2003.
The Applicant appealed the denial of his PCR application on July 19, .2004,

and a Petition was filed on his behalf pursuant to Johnson v. State, 294 S.C. 310,

! The Respondent notes that the applicant filed a second PCR application on August 21, 2001,
(2001-CP-46-1866) but that it was merged with 2001-CP-46-1414.

Page 2 of 8
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364 S.E.2d 201 (1988). The Return was filed on September 10, 2004. The South
Carolina Supreme Court denied the Petition for Writ of Certiorari. Rcmittitﬁr was
sent on August 9, 2005.
2004-CP-46-1700

The Applicant subsequently filed a second application for post-coraviction
relief (PCR) on July 6, 2004. The Respondent made its Return on Decem ber 12,
2004. An evidentiary hearing was convened on December 6, 2004, at the Sumter
County Courthouse. The Honorable Thomas W. Cooper, Jr., denied and
dismissed Applicant’s application by written Order on May 20, 2005. The

‘Applicant did not appeal the denial of his PCR application.

Applicant filed a Petition for Writ of Habeas Corpus in federal court (2:05-
3327-MBS-R) on December 22, 2005. This Petition {xras denied by Order dated
February 16, 2007.

| 2006-CP-46-0010

On' January 3, 2006 Applicant subsequently filed a third application for
PCR in the form of a Petition for State Writ of Habeas Corpus in the 'fork County
Clerk of Court. Respondent filed its Return and Motion to Dismiss on April 28,
2006. Applicant filed a Motion to Amend the Habeas Corpus on January 23,
2007. An evidentiary hearing was convened on January 23, 2007 at .the Sumter
Cotmty Courthouse, and Applicant was present and represented by Charles B.

Burnette, Ill. The Applicant raised the following issues in his third PCR:

1. Newly Discovered Evidence;
2. Ineffective Assistance of Trial Counsel;
3. Prosecutorial Misconduct;

Page 3 of 8
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4. Brady Violation; : W/M : ?

S. Involuntary Guilty Plea; and
6. Personal Jurisdiction.

The Honorable John C. Hayes, III denied and dismissed Ai)plicant’s
application by written Order dated April 30, 2006. The Applicant did not appeal
-the.denial of his PCR application.

Applicant then ﬁle_d a 60(b) Motion, alleging that Honorable Hayés I was in
conflict with the case. Respondent filed its Return _o'n August 13, 2007. The
Honorable Roger L. Couch granted Petitioner’s Motion to Reconsider and amend
and clarify Judge Hayes’ Order that the Pefitioner is without prejudice to bring a
Habeas Corpus Petition in the original jurisdiction of the South Carolina Supreme
Court. An evidentiary hearing was held before t'hel-Honorable Roger L. Couch. He
' ._dis_m_issed the State Habeas Corpus without prejudice on January 31, 2008.

| II.
In his current application >for post convicti'oﬁ relief the Applicant alleges

that he is being held in custody unlawfully for the following reasons:

1.  Newly Discovered Evidence;
2. Ineffective Assistance of Trial Counsel;
3. Prosecutorial Misconduct;

4, Brady Violation;

n

Involuntary Guilty Plea;
6. Defense counsel failed to challenge applicant’s

statement’s on the ground that there was no probable
cause for the arrest and that applicant statement’s was

Page 4 of 8
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the fruit of the poisonous tree with regard to the illegal
arrest; and

7. Personal Jurisdiction.

For the purpose of this Return, the Respondent incorporates the Clerk of
Court records and the South Carolina Department of Corrections’ records and the
prior PCR records by reference. The Responden't reseﬁfes the right to amend this
Retumn upon receipt of any reievant materials.

I11.

The Court should summarily dismiss the current Application because it is

successive to the previous application for post-conviction relief. Successive

applications for post-conviction relief are disfavored. Land v. State, 274 S.C. 243,

262 S.E.2d 735 (1980). S.C. Code Ann. § 17-27-90 (2003) states:

All grounds for relief available to an applicant under this chapter
must be raised in his original, supplemental or amended application.
Any ground finally adjudicated or not so raised, or knowingly,

- voluntarily and intelligently waived in the proceeding that resulted in
the conviction or sentence, or in any other proceeding the applicant
has taken to secure relief, may not be the basis for a subsequent
application, unless the court finds a ground for relief asserted which,
for sufficient reason, was not asserted or was inadequately raised in
the original, supplemental or amended application.

Under this statute, successive post-conviction relief applications are
forbidden unless an applicant can point to a "sufficient reason" why new grounds
for relief were not raised or were not properly raised in previous applications.

Aice v. State; 305 S.C. 448, 409 S.E.2d 392 (1991). Any new ground raised na

subsequent application is limited to those grounds that “could not have been
raised . . . in the previous application.” [Emphasis in original]. Id., 305 S.C. at

450, 409 S.E.2d at 394. If the Applicant could have raised these allegations in a

Page 5 of 8
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previous appliCaﬂon, then the Applicant may mot .'ra_ise those grounds in
successive applications. 1d. The Applicant bears the burden of showing that the
allegations could not have ’been raised previously. Land, Id.

 The Applicant could have raised the new grounds for relief in his prior post-
conviction relief application. The Applicant has failed to presént any reasons why
he could not have raised the current allegations in his previous post-conviction
relief applications. Accordingly, Respondent moves for a summary dismissal of
the application because it is successive.

V.

The Respondent submits that this Application for Post-Conviction: Relief
should also be summarily dismissed for failure to comply with the filing
procedures of the Uniform Post-Conviction Procedure Act. S.C. Code Ann. §17-
27-10, et. seaq.

S.C. Code Ann. §17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed within

one year after the entry of a judgment of conviction or within one year after

the sending of the remittitur to the lower court from an appeal or the filing
of the final decision upon an appeal, whichever is later.

The South Carolina Slipreme Court has held that the statute of limitations

shall apply to all applications filed after July 1, 1996. Peloguin v. State, 321 S.C.

468, 469 S.E.2d 606 (1996). The Applicant was convicted of the offense(s) he
challenges in- this Application on July 19, 1999. The Remittitur was sent on
Januar_y 9, 2001. The Appiiqént ﬁ'as therefore required to file his appliééﬁ'on
before January 9, 2002. This Application was filed on January 9, 2009, which

was well after the statutory filing period had expired.

Page 6 of 8
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A motion for summary judgment may properly be used to raise the defense '

of statute of limitations. McDonnell v. Consolidated School District of Aiken, 315

S.C. 487, 445 S.E.2d 638 (1994). In addition, S.C. Code Ann. § 17-27-70(c)
(2003) authorizes the Court to "grant a motion by either party for surnmary
disposition of [an] application when it appears from the pleadings ... that there is
no genuine issue of material fact and the moving party is entitled to judgment as
a matter of law." Th_eréfore, the Respondent requests that this Court summarily
dismiss the application for post conviction relief for failure to file within the time
mandated by the Post Conviction Procedure Act.
V.

The Respondent denies each allegation that is not expre_ss’ly admitted,
qualified or explained.

VI.

WHEREFORE, Respondent moves fo summarily dismiss the application
because it is successive to the Applicant’s prior PCR action and was filed after the
statute of limitations had expired.

Respectfully submitted,

HENRY DARGAN McMASTER
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT _
Assistant Deputy Attorney General

ASHLEY A. McMAHAN
Assistant Attorney General
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ATTORNEYS FOR RESPONDEN‘T
P.O. Box 11549
Columbia, S.C. 29211
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+ STATE OF SOUTH CAROLINA _ :

_ IN THE COURT OF COMMON PLEAS

CQOUNTY OF YORK

2008-CP-46-4951
ANTONIO GORDON,

Applicant,

vs AFFIDAVIT OF SERVICE BY MAIL

STATE OF SOUTH CAROLINA,

Respondent.

St M e e M S e e e e’ e e e e e’ e’

L. I am an employee of the Respondent in the above-caprioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that this
is.a proper circumstance of service by mail.

3. -T'have this day served a copy of the Return and Motion to Dismiss in the above- capnoned
matter on the following person(s) by depositing same in the United States mail, postage prepaid: -

Tricia A. Blanchette, Esquire
Post Office Box 12725
Columbia, SC 29211

DATED this 217 day of August, 2009.

wnm

1andxaE ung, Legal 4 N\[ant
For Rcspon ef1t




STATE OF SOUTH CAROLINA
COUNTY OF YORK

Antonio Gordon, #259798
[] Plaintiff

V.

State Of South Carolina
X Defendant.

APp. Ptz
IN THE COURT OF COMMON PLEAS

3s
CASE NO. ’
2008-CP-46-4951

MOTION AND ORDER INFORMATION
FORM AND COVER SHEET

Plaintiff's Attorney:
Tricia A. Blanchette, Bar No.
Address:

PO Box 12725 Columbia, SC 29211
phone: 803-781-4716 fax:

Defendant's Attorney:
Jennifer A. Kinzeler, Bar No. 78378 .
Address:

PO Box 11549 Columbia, SC 29211-1549
phone: 803-734-3737 fax: 803-734-4113
e-mail: other:

]

[ 1PROPOSED OR

DER/CONSENT ORDER (com

plete SECTIONS Il and 1))

, SECTION I: Hearing Information
Nature of Motion:

Estimated Time Needed:

L[] Written motion attached

Court Reporter Needed: [ ] YES / [INO
Form Motion/Order
' I hereby move for re

SECTION IlI: Motion/Order Type
’I:‘fj\a

W %
Sian:

atureib‘f/Aﬁbmey for [Plaintiff / )Defendant
N SECTION Iil: Motion Feg

et forth in the attached proposed order.

November 18, 2009
Date submitted

[J.PAID —~ AMOUNT:
X EXEMPT: [ ] Rule to Show Cause in Child or Spousal Support
(check reason) [] Domestic Abuse or Abuse and Neglect
. 1 Indigent Status [_] State Agency v. Indigent Party
] Sexually Violent Predator Act [ Post-Conviction Relief
[] Motion for Stay in Bankruptcy :
[] Motion for Publication (] Motion for Execution (Rule 89, SCRCP)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK ) 2008-CP-46-4951
)
Antonio Gordon, #259798 )
Applicant, ) ¢ o = Bl
) 3.2 &
v. ) ORDER OF DISMISS&S = O
. ool ™ oo
) cey 9 om
State of South Carolina, ) SLx o D
23 % 0o
. ) 436 — rﬁ
Respondent. ) o < Hoo
) o

This matter comes before the Court by way of an application for post-conviction relief
filed January 9, 2009 and amended on May 19, 2009. The Respondent made its return ana
tﬁotmn to dismiss on July 27, 2009. An evidentiary hearing into the matter was convened on

" December 1, 2009 at the Moss Justice Center in York County. The Applicant was present at the

hearing and was represented by Tricia A. Blanchette, Esquire. Assistant Attorney General

Jennifer A. Kinzeler represented the Respondent

At the hearing, counsel for both parties presented argument to the Court.- The Court also
had before it copies of the records of the York County Clerk of Court regardiné the subject
convictions; the Applicant’s records from the South Carolina Department of Corrections; the
transcript from the motion to suppress hearing and guilty plea; the briefs from the direct api)eal

A the South Carolina Court of Appeals opinion dismissing the Applicant’s appeal; the remittitur
from the direct appeal dated January 9, 2001; the/ ;ppli_cgt_ion for post-conviction relief (PCR)

/
{

filed June 20, 2001 (2000-CP-46-1414)'; the amendment to the application dated May 8, 2003

1 The Respondent notes that the Applicant filed a second PCR application on August 21, 2001 (2001-CP-46-1866)

1
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the Respondent s return to the first PCR action; the consent order changing venue; the transcript
of the hearing held respecting the first PCR action; the order filed August 20, 2003 dismissing
the first PCR action with prejudice; the order filed December 15, 2003 denying the Applicant’s
motion for a rehearing and/or motion for reconsideration of the facts; the Johnson petition for

. writ of certiorari filed on appeal from the denial of the first PCR action; the Sbuth Caroliﬁa
Supreme Court order denying the petition; the remittitur of the appeal from the denial of the first
PCR action déted August 9, 2005; the second PCR application filed July 6, 2004 (2004-CP-46-
1700); the Respondent’s retum and motion to dismiss the second PCR action; the conditional
order of dismissal filed December 30, 2004 with respect to the second PCR action; the final order
filed May 20, 2005 denying and dismissing the second PCR action; the records and document;
related to the Applicant’s federal petition for writ éf habeas corpus (2:05-3327-MBS-RSC) filed
on December 22, -20_(55 ; the Applicant’s state petitidn for writ of habeas corpus (2006-CP-46-010)
ﬁled on January 3, 2006; the Respondent’s return and motién to dismiss the state habeas COI}ID{JS

3 (24

petitien; the Applicant’s “complaint on unlicensed psychology/psychologist” filed January 23,
2006; an amendment to the state habéas corpus action filed January 23, 2007; the order filed
.Jl_me 1, 2007 dismissing the state haBeas corpus action; the Applicant’s Rule 60(b) motion to
amend and clarify; the Respondent’s retum to the Rule 60(b) motion; the order granting the
Applicant’s Rule 60(b) motion to clarify aﬁd amend; the current PCR application and amended
PCR application (2008-CP-46-4951) including two written statements attached as exhibits to the

_current PCR application; the Respondent’s return and motion to dismiss the current PCR

application; the conditional order of dismissal filed August 24, 2009; and the Respondent’s

but that it was merged with 2001-CP-46-1414.

[
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motion to restript future filings filed on N?vember 19, 2009. /‘?W{,W _’)75‘
PROCEDURAL HISTORY

The Applicaint is currently incarcefated in the South Carolina Department of
Corrections. He was indicted in October 1998 by the York County Grand Jury for Murder (1993-
GS-46-2847), three counts of Possession of a Firearm During the Commission of a Violent
Crime (1998-GS-46-2847-A; 1998-GS-46-1949-A; 1998-GS-46-1950-A), two counts of

Attempted Armed Robbery (1998-GS-2849, 1998-GS-46-2850), Criminal Conspiracy (1998-GS-

- 46-2851), and Possession of a Pistol by a Person Under Twenty-One (1998-GS-46-2852). Daniel

- 'D’Agostino, Esquire, represented the Applicant. -

A hearing on the Applic.ant’s motioﬁ to suppress was held on July 12, 14, and 16, 1999.
On July 16, 1999, following the sﬁppression heaﬁn‘g, the Applicant pled guilty as indicted. On -
Juiy 19, 1'99‘9 thé Honorable John C. Hayes, I ééntenced the Applicant to confinement for thirty
(30) years for Murder; five (5) years for Possession of z; Firéam During the Commiésion ofa

Violent Crime; five (5) years for Criminal Conspiracy; five (5),years for Possession of a Piston "

by a Person Under Twenty-One, all to run concurrently, ana ten (10) years for Attempted Armed

Robbery, running consecutive to the thirty (30) year sentence for Murder. This was a negotiated
guilfy pleé to a cumulative forty (40) years confinement.
The Applicant filed a timely notice of appeal and an Anders brief was submitted on his

behalf pursuant to Anders v. California, 386 U.S. 738 (1967). Ofnote to the present action, the

Applicant filed a pro se brief in-which he raised the issue of probable cause to arrest based on an

“informant’s” statement to law enforcement allegedly given without being advised of her i ghts.?

2 The “informant” to whom the Applicant is referring is Chyneca Dixon, his girlfrend at the time he committed and

3
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The Applicant also contended that both he and the informant were under age and should not
have been questioned by law enforcement outside the presence of a parent or attorney. As a

result, he argued, the informant’s statement was inadmissible because it was obtained illegally

and could not have established probable cause for his arrest. The South Carolina Court of

Appeals dismissed the Applicant’s appeal. State v. Gordon, 2000-UP-747 (S.C. Ct. App. Filed

 December 6, 2000). The remittitur was issued on January 9, 2001.

The Applicant subsequently filed a PCR application originally dated June 20, 2001 and
amended on May 8, 2003 (2000-CP-46-1414). An evidentiary hearing was held on July 29;
2003. Tara D Shurling, Esquire, represented the- Applicant, who was present at the hearing.
Jeanette C. Vanginhoven, of the South Carolina Attomey General’s Office, representea the

Respondent. Of note to the presént action, the Applicant alleged his guilty plea was involuntary

" and that defense counsel was ineffective for failing to discuss with him evidence of a palin-print

found on the victim’s car door. The Applicant specifically contended that defense counsel failed
to investigate or discuss with him “the fact that the palm pﬁnt on the victim’s car door was
unidentified until the time of pre-trial,” and tha% the South Carolina Law Enforcement Division ‘
(SLED) never tested the palm print. On August 20, .2003, the Honorable J. Emest Kinard issued
an Order denying and dismissing the applic-:at.ion._ The Applicant subsequently made a “Motion
for Rehearing/Motion for Reconsideration of the Facts” on‘December 9,2003. The Honorable J.
Ernest Kinard dismissed the Applicant’s motion by written Order filed December 15, 2003.

- The Applicant-filed a petition for writ of certiorari appealing the Order dismissing his

pled puilty to the crimes.
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first PCR action.®> On July 21, 2005, the South Carolina Supreme Court issued an Order denying

the petition. The remittitur was issued on August 9, 2005.

On July 6, 2004, while his appeal from the denial of his first PCR action was still
pending, the Apélicant filed a second PCR appli_cation (2004-CP-46-1700). The Applicant raised
issues‘previously raised in his first PCR action, including allegations that his guilty plea.was
involuntary and that defense cvounsel was ingffective. On December 30, 2004, the Honorable Lee
S. Alford issued a conditional order of dismissal in which he expressed the intent to summarnily
dismiss the application because the Applicant failed to comply with the filing procedures ofthe
Post-Conviction Procedure A;:t as set forth in S.C. Code Ann. §17-27-45(A) and §17-27-90, and

because the application was an improper successive action, but granted the Applicant twenty (20)

~ days to show why the order should not become final. The Applicant did not respond to the

conditional order of dismissal. Théreafter, by Ordér dated May 20, 2005, the Honorable Lee S.
Alford denied and dismissed the Applicant’s second PCR action.’

The Applicant then filed a federal petitién_l for writ of habeas corpus on'Décember 22,
2005 (2:05-3327-MBS-RSC) and an amendment to his federal habeas corpus action on April 14,
2006. On October 16, 2006, Federal Magistrate Judge Robert S. Carr entered his Report and
Recommendation that habeas relief should be denied. On Ocﬁob_er 30, 2006, the Applicant ﬁl.ed
an “Objection to Report and Recommendation of Magistrate Judge.” Pertinent to this action, the
Applicant raised the probable cause issue regarding his arrest. Specifically, the Applicant
contended that his warrantless arrest was unlawful because law enforcement only found probable

cause to arrest him based on statements given to them by a minor whoes [sic] parents were not -

3 Assistant Appellate Defender Robert M. Dudek filed a Johnson brief on behalf of the Applicant on July 19, 2004.

=h
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present during questioning.” * In essence, he asserted that law enforcement’s reliance on Chyneca

Dixon’s statement to establish probable cause led to an unlawful arrest that violated his Fourth

Amcndmént rights. He also claimed that defense counsel was ineffective for failing to advise

him that by pleading_guilty he waived his right to challenge the 1av§fulness of his arrést or the
statements he made to law enfofcement after he was arrested. On Februar'y 16, 2007, the
Honorable Margaref B. Seymour gntered an Order dismissing the Applicant’s petition without
prejudice to permit him to exhaust all State remedies. |

Subsequently, the Applicant filed a state petition for writ of habeas corpus on January 3,
2006 (2006-CP-46-0010). He then filed an amendment to the state habeas éorpus action on
j_anuary 23, 2007 to which he attachéd Chyﬁeca Dixon’s two statements given to law
enforcement on July 23, 1998. As it relates to. this action, the Applicant alleged that law
enforcemenf did not have probable cause to arrest hifn beca;use the police relied on Chyneca

Dixon’s statement to lawenforcement that she gave as a result of being threatened outside the

presence of her parents. The Applicant asserted that the police should not have questioned

Chyneca Dixon (“the minor’;) ouféide the presence. of her attorney or pafents, and that because
she was the “probable cause provider,” both o f.their étateménts to law enforcement, as well as )
the Applicant’s arrest, were all unlawful. The Honorable John C. Hayes denied and dismisséd
the Applicant’ s state habeas corpus petition with prejudice by written order dated April 30, 2007
and filed on June 1, 2007.

The Applicant _thén filed a Rule 60(b) motion in which he alleged a conflict of interest

with-the Honorable John C. Hayés, 111, who was original sentencing judge at the Appiicant"s

4 The Applicant raised this issue in his “Objection to Report and Recommendation of Magistrate Judge.” The

6
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guilty plea. The Applicant also claimed that the order dismissing his state habeas corpus action
did nét advise him 0>f night to appeal the order. OnJanuary 31, 2008 the Honorable Roger L.
Couch granted the Applicant’s Rule 60(b) motion to reconsider, amend, and clmﬁ', and issued a
written order finding that the Applicant was without prejudice to bring a petition for writ of
habeas corpus in the original jurisdiction of the South Carolina Supreme Court.

On January 9, 2009, the Applicant filed his third PCR application currently pending
béfore this Court. He amended the applivcation on May 19, 2009. The Applicant attached to his
current application two wiitten statefnents given by Chyneca Dixon (hereinafter ;‘Chyneca”) and

her mother, Geraldine Dixon (hereinafter “Ms. Dixon™), on January 20, 2008. The statements

~ were given to an investigator who interviewed them on behalf of the Applicant. The Applicant

alleges in his current application that he is being held in custody unlawfully for the following

reasons;
1. Newly Discovered Evidénce;
2. Ineffective Assistance of Trial Counsel;
3. Prosecutorial Misconduct;

4. . Brady Violation;

5. Involuntary Guilty Plea;

6. . Defense counsel failed to challenge applicant’s statement’s on the
ground that there was no probable cause for the arrest and that
“Applicant statement’s was [sic] the fruit of the poisonous tree” with

regard to the illegal arrest; and

7. Personal Jurisdiction.

“minor’’ to whom the Applicant refers is Chyenca Dixon.

~3
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‘The Respondent made its return and motion to dismiss on July 27, 2009 asserting that the

application must be summarily dismissed as an improper successive action and as having been

filed after the expiration of the applicable statute of limifations. The Honorable John C. Hayes,
I1I issued a conditional order of dismissal on August 24, 2009, in which Jﬁdge Ha}-"es expressed
the intent to summarily dismiss the application because the Applicant failed to corﬁply with the
filing procedures of the Post-Conviction Procedure Act as éet forth in’S.C. Code Ann. §1 7_—27-~

45(A) and §17-27-90, and because the application was an improper successive action, but

 granted the Applicant twenty (20) days to show why the order should not become final. The

Respondent also filed a motion to restrict future filings on Ndvember 19, 2009 pursuant to [n re

Theron Maxton, 325 S.C. 3, 478 S.E.2d 679 (1996). The Applicant did not file a response to the
conditional order of dismissal. A hearing into the R espondent’s motion for summary dismissal

was convened on December 1,2009. At the hearing, the State proceeded on a motion to dismiss

>
all of the Applicant’s claims as procedurally barred by the statute of limitations and

successiv'eﬁess.S\The State also argued that the two written statements included with the

application were not newly discovered evidence, and that any alleged newly discovered evidence

was nonetheless barred by the statute of limitations. The State also made a verbal motion to

—

restrict the Applicant from filing another PCR application in the future under In re Theron
Maxton, 325 S.C. 3, 478 S.E.2d 679 (1996).

At the hearing, the Applicant, through counsel, acknowledged that he filed a lengthy

5 Section 17-27- 45(A) imposes a one-year statute of limitations on any ground for post-conviction relief. Section 17-
27-90 also requires all grounds for relief be raised in the original PCR application, and provides that any ground for
relief finally adjudicated, or not so raised or waived, may not be alleged in a subsequent [or successive] application
absent a court finding sufficient reason. Under Aice v, State, 305 S.C. 448,409 S.E.2d 392, an Applicant cannot
maintain a successive application alleging ineffective assistance of post—conviction relief counsel (1991).

R
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application in this case, and that he was only proceeding at the hearing with the newly discovered
evidence claim and with an issue regarding the palm print found on the victim’s car.

Specifically, the Applicant asserted that he d'iscoxfered new evidence that law enforcement
coerced and threatened Chyﬁeca inté giving her initial statements, outside the presence of her
mother, and that those statements imﬁlicated him in the crimes. He contended that becausé
Chyneca’s statements were threatened and coerced, they could not have established probable
cause to arrest him. Therefore, the Applicant asserts, his afrest was unlawful, and iny
incriminating statements hé gay.e to law enforcement subsequent to his arrest were the “fruit of
the poisonous tree.”

The Applicant also raised an issue in his current application regarding the palm print
obtained from the Victim’s car. He claimed that he has attempted to obtain certain documents
from SLED regarding the palm print that allegedly éﬁow he was “not necessarily” the shooter,
but that he has been unable to obtain those documents p.artly as a result of ineffective assistance
of PCR counsel during his first PCR action. The Applicant also maintained that defense counsel

.was ineffective because he never had the palm print tested by his own expert. The Appiicam also
claimed that he attempted to raise this issue during his first PCR hearing, but he was “coerced
into waiving this issue” at his first PCR hearing by PCR coﬁnsel..

At the hearing, the Applicant proffered the testimony of two witnesses, Chyneca Dixon

and Geraldine Dixon, in support of his newly discovered evidence claim. The State offered the

testimony of Mr. W. William (“Willy'") Thompson, the Chief Deputy Solicitor for York County,
and Daniel D’Agostino, Esquire, as rebuttal witnesses to the proffered testimony.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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" This Court has had the opportunity to review the record iﬁ its entirety and has heard the
argument of cbunsel presented at the hearing. Set forth below are the relevant ﬁndings of fact
and conclusions of law as required by S.C. Code Ann. section 17-27-80 (2003).
First, the Apblicant proffered the testimony of Chyneca Dixon. She testiﬁed-that sheis
twenty-six years old now and currently lives in Lancaster County. She stated that she was
involved in the Applicant’s criminal case, and that she gave two statements to law enforcement

m July 1998 regarding his case. She stated she was fourteen years old at the time she gave her

initial statements. Chyneca testified that a police officer came to her house on the night of the

murder, and asked Her to come with him to the police station. She testified she agreed to go with
him. When PCR counsel asked whether she felt free to leave at that time, Chyneca answered

“no.” When PCR counsel asked whether she had been escorted by police officers, she answered-

affirmatively.

Chyneca téstiﬁed that her interview with law enforcement occurred at the police station in
an office with a window, and that she was theré for ““along time.” She testiﬁed that a1.1 officer |
asked her questions and typed her answers as she gave theﬁ. She stated that officers kept “going
back and forth” until one “ﬁnally said ‘well, I'm getting kind of tired of this. You know more
than you say.” Chyneca stated that an officer told her she could not go home until she told them
exactly what she knew. She testified that she told them she did not know much, but that Antonio
Gordon was her boyfriend and that the car involved in the éﬂme belonged to her. Chyneca
testified that at that point, she was just saying anything she could to go home. When counsel
asked her whether she was allowed to leave after she gave her statements, Chyneca responded

affirmatively.

10



Vs 7 Z A 7

Hems

| PCR counsel then asked Chﬁeca whether she had any further involvement with law

enforcement. Chyneca testified that she was trying to get visitation for her and her baby, but that
she was told she and her baby could not have any contact [with the Applicant].6 She testified that
she believed it was because of her age, that she “called and called” but that calling “didn’t go no
where,” so after a while she felt like everything was “‘done” and “just gave up.” Chyneca further
testified that after she “gave up,” she “was real popular and it was all over the place, everybody
knew,” so she left. She said she did not want to stay in York County any more, and that she only
céme back one time to try to get child' éuppon. |

Chyneca testified that she did not have any further contact from law enfor.cem'e_nt, the -
Solicitor’s Office, or thé.Applicant’s defense counsel about the case. She also testified that she
was not aware that she would have been called .as a .witness- for the State to testify against the
Applicant if the case had gone to trial, and that .she'd'id; not even know the case went to trial. -
Chyneca explained that the reason she had ﬁot come forwafd before now was because she left
* after it all happened. She testified here family staye% in York County, but thaf she stayed m
Lancaster County and Charleston County. She then stated tha;t the only time she came back here
(York County) is when her grandfathe% passed away, but that she otherwise tried to avoid York
Cqunty' as must as possible. She stated that she has pot seen the Applicant in almost nine years.I

When counsel asked whether Chyneca would have testified for the Applicant at his chﬁog
vs. Denno hearing about her statements, she answered afﬁnnatively. Chyneca also testified that she
was néygr contacted by Ms. Shurling regarding the Applicant’s first PCR action, and that she never

received any subpoenas or any other document asking her to come to court. She testified that she got

6 PCR Counsel clarified that the Applicant is the father of Chyneca’s baby, and was a few months old at the time of

11
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back in touch with the Applicant recently because the Applicant talked \-vith her mother. She
testified that she was at her mother’s house one day wheﬁ the Applicant called, and that she started
talking to him on the phone. Chyneca testified that after speaking with the Applicant, she agreed to
give a statement to an investigator who came to her house on January 20, 2008.
When counsel asked if there was anything else she wanted to tell the Court during her proffer,
she stated that ““since that time [she has) grown u1;> and [she] realized that someone was hurt and that
cannot be changed.” Sﬁe further stated that she feels like over time “anybody can change,” and now
' W_h'e;n she talks to the Applicant sometimes, she “can see how he has changed.” She stated-thaf éhe
' .regrets any of these events ever happened, that she and the Applicant were young and that as a result,

she had to take responsibility of their son by herself. Chyneca stated that she knew someone was

hurt, but at the same time she felt “like the jﬁdge’s senteﬁce should also be fixed for so called

witnesses and people who wanted to come forth to help in this sitﬁation, but at the same time they
‘ get——[she couldn’t] find the same word forit.” Chynecaalso told the Court that she was grateful for
the opportunity to say that “‘some parts of York County juétic::e system 18 [sic] broken,” and that the
" night she ;;vas interviewed by 1éw enforcement “lost [herj féith in the justice system.”

On crdss—examinatiop, Chyenca testified that her correct date of birth is December 12,

1982, and agreed that she gave her first statement to police under the name Taw'anda Burris with
a December 10, 1976 date of birth. She agreed that she testified on direct examination that she
was-fourteen at the time she gave her statement.” Chyneca further agreed that in her first
statement to the officer, she said she had been drinking that day and fell asleep around 6:30 p.m

and that she told police officers ‘“Terrance shot the boy,” “Terrance said he was driving,” and

_ the murder.

12
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“Terrance says [sic] he shot the driver in the shoulder.™ Chyneca also agreed that she did not
1dentify the Applicant as the shooter or driver of the car in either of her statements to law
enforcement.

Chyneca testified that after giving her statements to the police, she walked to her
grandmother’s house by herself. She testified that after giving her initial statements, she Waé
“never spoken with any more about this case” until the Applicant’s investi gatc;r came to get
another statemerit from her in January 2008. Chyneca agreed that the substance of her January
20, 2008 statement to the Applicant’s iﬁvesti gator is that at the time she ga{/e her initial -
statements, she was at the police station for a long tirne, that she was threatened, and that the
ofﬁcefs told her she could not leave until she gave them a statement. Chyneca also testified that
she was never charged with a crime in association with the -Applican_t’s case.

" The Applicant then 'proffered the testimony of .Gerald'me Dixon, Chyneca’s mother. Ms.
Dixon testified that Chyneca was not at home the night the police came to take her down to the
station to give her statement, and that no one called her to let her know Chyneca was at the police
department. She testified that she did not know Chyneca was taken to the police department for
questioning during the early morning of July 23, 1998 until later that morning when the
Applicant’s aunt called. to tell her. Ms. Dixon also testified that she went to the police station,
and that when she tried to talk to the police they “shunned [her] off.” She stated they would not
give her any information, and that she told them they had no right to question Chyneca without a
parent or gittorney present. Ms. Dixon further stated the police told her they “had just turned her

loose, not to worry about it.”

7 Chenyca would have been fifteen years old at the time she gave her first statements to police.

13
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| Ms. Dixon testified that she later picked Chyneca up at her “grand mamma’s,” and that
“the police never contacted her or told her anything else. She testified that she had concerns about
her daugnter being questioned without. her being present. She stated that she was never contacted
by any attorney for any of the Applicant’s co-defendants, the Applicant’s defense attorney, law
eﬁfo%cement, or the Solicitor’s Office.

On cross-exéminatioﬁ, Ms. Dixon confirmed that she did not know Chyneca was taken to
the police department until the next morning. She also testified that she did not see any of the
boys involved in what happened that night, and that she did not see anything regarding what
happened that night. She agreed that all she knew about the case was that her daughter was‘
questioned vby law enforcement and that they never called her. Ms. Dixon then testified that the

. next time she saw Chynecé was at her “grand momma’s” and that was when Chyneca told her

i what happened. Sﬁe stated that up until that point, she had not spoken to Chyneca “or the law, ‘.or
'nobody else.” Ms. Dixon also testified that the only person Qho contacted her about the case after

- that moming was the investigator that came to get her January 2008 statement.

Ms. Dixon then denied to this Court that she gave a sworn ;tétement on January 20, 2008

in which_ she stated she got a call from the police dep artmeﬁt, and that she went down to the

- police department to pick her daughter up. She said that could not be true to her knowledge
Because the pcﬂice never contacted her. This Court presented her with her January 2008
statement. Ms. Dixon-agreed that it was her signature on the statement, and that it did say she
went to pick her daughter up after someone from'thé police department called her. However, Ms.

Dixon testified that she must have “got it wrong then” because she did not pick Chyneca up at

8 The witness was referring to Terrance McCreary, one of the Applicant’s co-defendants.
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The State called Mr. Willy Thompson, Chief Deputy Solicitor for the York County
Solicitor’s Office, to testify as a rebuttal witness to the Applicant’s proffered testimony. He
testiﬁled that has worked at fhe York County Selicitor’s Office since 1992, and that he and
Assistant Solicitor John Anthony prosecuted the Applicant for his underlying criminal chargeé.
He stated that he was present during Chyneca’s testimony at the hearing in which she testified
that no one from the Solicitor’s Office ever contacted her regarding the Applicant’s case.

Mr. Thompson was shown a document that he identified to be a copy of the subpoena that

his investigator at the time, éhuck Neal, personally served upon Chyneca on July 8, 1999.
. Referring to the subpoena, he stated that Chyneca was served at 36»2 Workman Street in Rock
Hill,- South Carolina, and that the subpoena was issued to “Chy#eca Dixon a/k/a Tawanda
Burris.” The subpoena was enteyed into eviden'ce as Résiaondent’s Exhibit 1.

Mr. Thompson testified that hie personally met with'Ms. Dixoﬁ on July 14, 1999, after she
was subpoenaed, and that he took notes during their meeting. He testified that at the meeting, he
- and Chyneca talkéd about what her testimony would be in this particular case, because the State
was going to call her as a witness to testify against the Applicant if the case went to trial.

Mr. Thompson was shown a copy of his notes that he took during his meeting with
Chyneca on July 14, 1999. He identified them as a fair and accurate copy of his original ﬁotes
and confirmed that the notes were written in his handwriting, He testified that the notes from his
meéting with Chyneca indicate that she was interviewed in the Solicitor’s Office conference
room, that it is a large room with a table and chairs, and that he and his investigator were the only

people present during the meeting.
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Mr. Thompson further testified that Chyneca told them about the night of the murder, He
testified that Chyenca told him on the night of the murdér, when the Applicant came back with
the other boys, “everyone was'hyped up,” but that the Applicant did not say anything at first. He
stated that Chyneca told him the Applicant had a look oﬁ his face that she could not explain, and
that when she and the Applicant We-:nt'in the back bedroom he told her “I killed someone” but “1
don’t know who.”

Mr. Thompson testified that as he and Chyneca continued to talk, he asked her about any
~ coercion when she gave her statements to law enforcement. He testified that she described her

interview with law enforcement aé “fhe officers laying a guilt trip on her” by talking about things
“like the fact that someone was killed,” and that she “‘wouldn’t want this to happen to [her]
family,” but that she did not describe it to him E.:LS_ coercion.. Mr. Thompson’s notes from his July
.'14, 1999 meeting with Chyneca were then admitted into evidence as Respondent’s Exhibit 2. Mr.
Thémpso_n further testified that it was his understanding if the case went to trial, Chyneca would
. testify.
Mr. D’ Agostino, the Applicant’s defens¢ coﬁnsel, testified that he has been practicing law
since 1992. He testified that he could not swear under oath that he or his investigator épok'e with

. Chyneca Dixon, but that based on his recollection of the case and his reading of the transcript

from the Jackson vs. Denno hearing, he‘felt confident that 56 or one of his investigators spoke to
Chyneca. Defense counsel identified a docurnent presénted by PCR counsel that indicated his
investigator billed him for serving Chyneca with a subpoena on July 14, 1999. He testified that
his investigator billed him for three hours of work and for the twenty ﬁ{/e (25) miles heA traveled

to serve her with the subpoena. The investigator’s bill was admitted into the record as

16
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Applicant’s Exhibit 1. Wé%%] S
Defense counsel testified that he made several motions to suppress statements and

evidence, and that the issues about the voluntariness of Chyneca Dixon’s statements were

thoroughly explored during the Jackson vs. Denno hearing, but that Judge Hayes ruled against

him on all of them. He stated that if he had called Chyneca Dixon to testify at the Jackson vs,

Denno hearing, her testimohy would have had no impact on the outcome of hearing. Defense

- counsel further testified that he vigorously cross-examined Captain Charles Cabiness regarding

the circumstances surrounding Chyneca’s statements to law enforcement.

Defense counsel testified that all three of the Applicant’s co-defendants pled guilty on the

same day, and that they all agreed to testify against the Applicant at trial. He also testified that he

could not have put the Applicant on the stand if the case proceeded to trial because the Applicant
confessed to hiﬁl that “he did it.” He further stélted that he hired a psychologist ltO interview the -
Applicant, and as a result of the psychologist’s findings, a mental deficiency defense was never
an option. |

Counsel testified that he could not put Chyneca on the stand, because her testimony

would not have helped the Applicant. Counsel stated that because the Fourth and Fifth

.Amendment rights that were allegedly violated when she gave her statements to law enforcement

were not the Applicant’s rights to assert, her testimony would not have helped the defense. He
also testified that the Applicant chose to plead guilty that da&’, after his three co-defendants pled
guilty and agreed to testify against him, andraftcr all of the statements made to law enforcement
were ruled‘ admissible. Defense counsel testified the Applicant chose-to plead guilty, in light of

the evidence against him, because he realized by doing so he had a chance of getting out of jail

17
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befme he died. Finally, counsel testified that in his cpinion, the Applicant would have been
found guilty had he proceeded to tn'al, which made pleading guilty the‘best option for th:e
Applicariﬁ, and th@t was his opinion regardless of any testimony Chyneca could have ever given,
parti.cularlly bec’éuse the Applicant said he did it.

F irsf, this Court finds that the proffered testimony and evidence admitted during this PCR

hearing have no real significance to the Applicant’s case. This Court finds that Geraldine Dixon’s
testimony is not cr‘ediblle.. She previously gave a swormn statement that directly contradicted her
testimony given under oath at the PCR hearing. One ofher statements that she gave under oath must
'ne-cessarily be false. Regardless, this Court finds that Geraldine Dixon’s testimony-is irrelevant and
immaterial to anything related to thé Applicant’s case. |
Secondly, to the exten£ the Applicant relies upon an ailegation of newly discovered evidence
t"o show good cause for permitting him ﬂ) pursue this succ:es'sive application for post-conviction
relief, this Court finds that the Applicant failed to make the requisite showing that the matter
constitutes newly discovered evidence. There was no new evidence presented in this case that was
_not availgb]e to the Applicant through his prior applications where the allegations could have been
fully explored. |
Third, with regard to Chyenca Dixon’s testimony, _thié Court heard her testimony about how
she was treated by law enforcement when she gave her statements, and notes its concern about
making sure the justice system is fair to evervone, including victims. Nevertheless, this Court also
finds that Chyneca Dixon was available to the Applicaﬁt during the time he filed his prior PCR
applications and state and federal habeas corpus actions. Chyneca Dixon testified at the hearing

under oath that no one ever contacted her about testifying at trial, or about anything related to this

s .
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case. This Court finds her testimony to be false, particularly in light of Solic1tor Thompson’s

testimony.” The Solicitor subpoenaed Chyneca Dixon for trial: Chyenca Dixon also came to. the

_ Solicitor’s Office to give information to Solicitor Thompson, and she was prepared to testify at trial.

The subpoena and Solicitor’s Thompson’s notes from the rne'eting with Chyneca Dixon were

admitted as part of the record and testified to by the Solicitor. The Applicant was not misled as to

the availability of Chyneca Dixon or as to the circumstances under which her statement was

obtained.

Fourth, this Court finds that the Apphcant s allegation regarding the ‘palm print is notl

material or relevant. The Apphcant has presented no evidence showing how this ev1dence 18 material

to the Applicant’s guilt or innocence, particularly in 1i ght of the Applicant’s decision to plead guilty.

- Finally, this Court finds that defense counsel’s testimony is credible. According to Mr,

D’Agostino, the Applicant pled guilty because all three of hig .co-defendants gave statements

admitting their guilt, pled guilty, and agreed to testify against him. At the Jackson vs. Denno

hearing, the court ruled the Applicant’s statements would bé admissible at trial. The Applicant had

knowledge of all of this evidence against him at the time he pled guilty. Notebly, Chyneca Dixon’s
statements, whether obtained through coercion, intimidation, .or otherw15e were not self-
incriminating and did not 1dent1fy the Applicant as the shooter although she later told Solicitor
Thompson that the Apphcant admitted to her that he shot someone. Therefore, any coercion or
intimidation that may have accompanied ChynecaDixon’s statements to Jaw enforcement was not a
significant factor in the Applicant’s decision to piead guilty.

Mr. D’ Agostino testified that his investi gator served a subpoena on Chyneca Dixon regarding

7 : 19' | -
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the trial, and thus he had no trouble finding her. Chyneca Dixon was certainly available and hes
been available, and the Applicant has failed to show any reason why he could not have called
Chyneca Dixon as a witness at his prior PCR hearings.
~ Therefore, this Court finds that the current application for post-conviction relief must be
summarily dismissed, first, because it is successive to the Applicant’s prior applications for pos-
conviction relief and other action challenging the conviction and sentence. S.C. Code Ann. §17-27-
90 provides that:
All grounds for relief available to an application undet this chapter
must be raised in his original, supplemental or amended Application.
Any ground finally adjudicated or not so raised, knowingly,
voluntarily and intelligently waived in the proceedmg that resulted in
the conviction or sentence or in any other proceeding the Applicant -
has taken to secure relief, may not be the basis for a subsequent
Application, unless the court finds a ground for relief asserted which
for sufficient reason was not asserted or was inadequately raised in
the original, supplemental or amended Application.
Successive applications are disfavored, especially when the grounds raised could have been
raised in the initial application, Tilley v. Siate, 334 S.C. 24,432 S.E.2d 689 (1999); Aice v. State,
' 305S.C. 448, 409 S.E.2d 392 (1991), and the burden is on the Applicant to establish that any new

ground raised in a subsequent application could not have been raised by him in a previous

| application. Foxworth v. State, 275 S.C. 615,274 S.E.2d 415 (1981); Aice v. State, 305 S.C. at 448,

'409 S.E2d at 392, Amold v. State/Plath v. State, 309 S.C. 157, 420 S.E.2d 834 (1992). The _
prohibition against successive actions includes federal habeas corpus petitions or “any other
proceeding taken tc-> secure relief.” Id.

An Applicant requesting a new trial based on after discovered evidence must

establish that the evidence:

,r *2?7 | 20
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(1) Is such as would probably change the result if a new trial was had; (2) Has }%@gq/zﬂg(
~ been discovered since the trial; (3) Could not by the exercise of due diligence -

have been discovered before the trial; (4) Is material to the issue of guilt or

innocence; and (5) Is not merely cumulative or impeaching. State v. Mercer, 381

S.C. 149,672 S.E.2d (2009); State v Spann, 334 S.C. 618, 513 S.E.2d 98 (1999);
- Clark v. State, 315 S.C. 385, 434 S.E.2d 266 (1993); State v. Kelly, 285 S.C. 373,

329 S.E.2d 442 (1985).

This Court finds that the Applicant has already presented this newly discovered evidence
- claim that Chyneca Dixon’s statement to law enforcement was given without her mother present'as a
result of cdercion and threats by law enforcement. The Apphcant has also already raised the
allegatlon that the palm print lifted from the victim’s car does not identify him as the shooter. The
Applicant continues to repeatedly pursue these claims which long ago ceased to constitute newly
" discovered e'»;idenc‘:e withiﬁ the definition of the term and which have been decided adversely to huim
in previous. actions. No item of evidence has gleen, discovered since those earlier proceedings that
could not have been discovered at the time of the Applica;lt’s first PCR action. Under the rules
governing state post-conviction relief 'act.i ons, the Applicant ‘is t;oreclosed from relitigating this claim
that has been decided previously. Tilley, v. State, 334 S.C. 24, 432 S.E.2d 689 (1999); Aice v. State,
305 S‘.C._v448, 409 S.E.2d 392 (1992). | :
_ Therefore, this Court finds theiApplicanf has not provided sufﬁéient reason why he should be
aBle to liti gaté the newly diécov_e_red evidence claim-or aﬁy'of the other allegations presented in this
 third application for post-conviction relief. The application for post-conviction relief must be
Vdism.issed because it is improperly successive to the prior applications' or actions and 1s barred by
S.C. Code Ann. §17-27-90.

This Court finds that this application for post-conviction relief must also be summarily

zP?;/ - - | 21
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dismissed for failure to comply with the filing procedures of the Uniform Post-Conviction Procedure
Act. S.C. Code Ann. §17-27-10, et. seq.
S.C. Code Ann. §17-27-43(A) (2003) reads as follows:

An application for relief filed pursuant to this chapter must be filed within one year
after the entry of a judgment of conviction or within one year after the sending of the
remittitur to the lower court from an appeal or the filing of the final decision upon an
appeal, whichever is later.

Also, S:C. Code 17-27-45 (C) (2003) provides:

.. If the applicant contends that there is evidence of material facts not previously
presented and heard that requires vacation of the conviction or sentence, the
application must be filed under this chapter within one year after the date of actual
discovery of the facts by the applicant or after the date when the facts could have
been ascertained by the exercise of reasonable diligence.

‘The South Carolina Supreme Court has held that the statute of limitations shall apply to-all

applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996). The
Applicant was convicted of the offense he challenges in this Application in July 1999. The Supreme

Court's decision was filed, after the Applicant's unsuccessful appeal. The remittitur was issued on

. January 9, 2001. The Appli;ant was therefore required to file his application before January 9, 2002.

‘This Application was filed on January 9, 2009 and amended on May 19, 2009, which is more than
seven years after the expiration of the statutory filing period.
Moreover and to the extent the Appliéant contends that newly discovered evidence should

permit him to pursue this untimely post-conviction relief action, this Court finds that S.C. Code Ann.

' §1'7-27-45(_ C) requires that all newly discovered evidence claims be raised within one year after the

actual date of discovery of the facts giving rise to the claim by the applicant or after the date when

the facﬁs could have been ascertained by the exercise of reasonable diligence. This Court finds that,

4 22
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based upon the record before it, the Applicant was aware of and has pursued the basis for this claim
beginning in July 1999. This Court finds, alternatively, that upon the exercise of due diligence, the
Applicant could ha;ve ascertained the facts well in excess of one year prior to filing this current
application. He Has not presented an itern of new evidence and has not established that he could not
have ascertained the matter in a timely manner, This Court ﬁndé that newly discovered evidence has |
not been timely asserted in this current applicg.tion for post-conviction relief, and that the allegation
provides 1o basis to permit the applicant to pursue the current action.

A motion for summary judgment ma‘y properly be used to raise the defense of statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487,445 S.E.2d 638

(1994). In addition, S.C. Code Ann. § 17-27-70(c) authorizes the Court to “grant amotion by either

party for summary disposition of [an] application when it appeérs from the pleadings . . . that thereis

.no genuine issue of material fact and the rn'oving partyis en'ti.tled to judgment as a matter of law.”
Therefore, this -Court sﬁmmarﬂy dismiisses £he applicatioﬁ for post-conviction relief for’
successivenéss, and for failure to file within the tifne mandated by the Post Conviction Procedure
Act. This Court also ﬁnds that there is no newly discovered in this case.

This Court further finds that the Applicant has had ample opportunity to present his case.

- The Applicant has already litigated or had the opportunity to litigate all the claims he presents in this

application. The Applicant continues to raise the same groundless claims by repeated collateral

attacks on his conviction. The public interest in finality of judgments requires that litigation must

- eventually come to an end. As aresult and pursuant to this Order, the Applicant is prohibited frem

filing another post-conviction relief application alleging any ground raised in this application, any

grounds raised in previous applications, or any allegations that could have been raised previously.

23
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Based on the foregoing, this Court finds and concludes that the application for post-
conviction relief must be summarily dismisséa because it was filed beyond the applicable statute
of limitations, and because it.is an Improper successive action. Furthérmore, 'tile Applicant’s
allegations and testimony in support of are not newly discovered evidence. Accordingly, the
application is dismissed with prejudice.

This Court advises the parties that in order to secure the appropriate appellate review,
notice of appeal must be served and filed within thirty (30) days after receipt by counsel of notice
of entry of this order. See Rules 203 and 243 of the South Carolina Appellate Court Rules. This

Courtnotes that post-conviction relief counsel must advise an applicant of the right to seek

(2005). Also, pursuant to Austin v. State, 305 S.C. 453,409 S.E. 2d 395 (1991), an applicant has -~
‘aright to an appellate counsel’s assistance in seeking review of the denial of post-conviction -
relief. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate review, post-

conviction relief counsel must serve and file a notice of appeal on an applicant’s behalf.

IT IS THEREFORE ORDERED:
1. That the application for post-conviction relief must be dismissed with prejudice;
2. The Applicant is prohibited from filing any future application for post-conviction

relief that raises the same grounds raised in this action, any grounds raised in a
prior action, or any allegations the Applicant could have raised; and

o

The Applicant must be remanded to the custody of the Respondent.

e

AND IT IS SO ORDERED this 9_” 71(‘0 day of D,z””""’@?f/ﬂ ) £
/I/ ™~

U/
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DID GENERAL SESSION COURT LACK JURISDICTION IN ACCEPTING PETITIONER
GUILTY PLEA,WHRRE JURISDICTION HAD NOT BEEN RELINQUISHED BY THE

FAMILY COU#T. /‘-M’M hmenk (O

The Supreme Court directed that, prior to transfer,a hearing must be held in
which certain rights are afforded to juvenile.In an appendix to its opinion in
Kent,The qureme Court quoted,with dpproval,a District of Columbia policy -
memorandum which recited eight factors to be considered by the Juvenile Court 1in
making a transfer decision,Although the Supreme Court did not explicitly hold that
these factors must be followed by lower courts.In Patton v, Toy,867 F;Supp.356

(D.S.C.1994),at 362 the court held,this court beleives that these factors provided
excellent general guidance quoting the eight factor's in Kent, )

However,a’ juvenile waiver hearing must measure up to the essential of Due
Process and Fair Treatment.Application of Gault,387 U,S. 1,30,87 S.Ct.1428,(1967),
" Quoting from Kent v. United States,B86 S.Ct.1045 (1966) ."kent and Gault make it

unquestionably clear that Juvenile Court proceedings that effect a. young person's
substantial righfs must measure up to the essential of Due Process and fair
treatment.Xemplen v, Maryland,428 F.2d.172 (4th Cir.1970).However,in Shaw,274 S.C.
534,265 S.E.2d.522 (1980), the Court encourages Family Court judges in South

Carolina to apply the principles of the Kent case when making the decision of

whether to transfer a child to adult court.The objective of the Family Court-is
to provide measures of guidance and rehahilitation for the child and to protect
society,not to fix criminal responsibility,guilt or punishment.Each "child"

is entitled to Due Process a transfer to adult court,and reviewing court must
ensure that each "child" receives such process,’ ‘

In the case at bar the petitioner was sixteen years of age and was tried as an
adult without the ability to go before a Family Court Judge,to determine whether
petitioner would be waived up to be-tried asa Juvenile or an adult.Petitioner f-
- urther contends that he received violation of his Due Process right where
jurisdiction had not been relinquished in favor of another court.Petitioner was
sixteen years of age with only one charge that could carry the'penélty of fifteen
years or more in which that was burglary 2nd degree. A

Therefore, for the forgoing reasons,petitiéner received violation of his Due

Process right,
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OFFICE OF ‘
CLERK OF COURT Atda g, ook (O3

DAVID HAMILTON ,
POST OFFICE BOX 649 : ﬁlo o @
YORK, SOUTH CAROLINA 29745 \ye
(803) 684-8507 70
TO: Antonio Gordon
FROM: DAVID HAMILTON, YORK COUNTY CLERK OF COURT
RE: POST CONVICTION RELIEF
WRIT OF HABEAS CORPUS
All correspondence concerning your PCR application must be presented to our office by your
appointed attorney.
: All PCR’s are scheduled directly by the Office of the Attorney General, you may contact
them at: PO Box 11549, Columbia, SC 29211.
: When filing your PCR application be sure to complete the verification form in full, otherwise
the docurnent cannot be filed in our office.
When requesting transcripts from your proceedings you will need to contact the South
Carolina Court Administration, 1015 Sumter Street, Suite 200, Columbia, South Carolina
29201.
If you have any question concerning matters in your case and an attorney has been appointed,
you must contact your attorney.
- You have filed a PCR, application and requested that an attorney be appointed to represent
you. Please be advised that pursuant to a memorandum issued by Chief Justice Toal dated
January 12, 2004 the Clerk of Courts office is not to appoint an attorney until directed to do so
by the Office of the Attorney General. '
Your PCR was filed on and is being processed.
Reqliires original signature on filings
Must have “Application to Proceed Without Payment of Costs and Affidavit in Support
Thereof “ signed and notarized before application can be processed.
XX Other You previously filed the same type of motion and an order was signed denying that

motion, furthermore an Order Restricting Future Filings is in place therefore our office is
retumning your motion. '

**% If your paperwork has been returned by our office, please address the checked items and return to our
office for proper handling, ***

York County Clerk of Court
P. 0. Box 649
York, SC 29745




ALaN WILSON

ATTORNEY GENERAL

March 31,2015

Daniel D. Hall' .
Presiding Judge o)
1675-1] York Highway '
York, SC 29745

Re: Antonio Gordon, #259798 vs. State of South Carciina “‘y\\'
2006-CP-46-0010 , v

Dear Judge Hall,

The State is in receipt of Mr. Gordon’s “Motion to Reconsider, Alter, and Amend
Judgement Pursuant to S.C.R.Civ. Proc. 59(e)” and “Petition for Belated Notice of Appeal &
Habeas Corpus.” However, this case was fully adjudicated. complete with an Order granting a
Rule 60(b) motion. Applicant then had a second PCR action, complete with a full evidentiary
hearing (2008-CP-46-4951) and an appeal. First, as this case has been fully adjudicated, the
State does not intend to respond to Mr. Gordon’s 2015 motions. Second, as per S.C.R.Civ.P.
59(e) mandates, the motion be made “not later than 10 days after the receipt of written notice of
entry of judgment.” The State’s position is these motions are untimely at best and do not merit a

.+ formal response unless direct by this Court. Thank you for your time.

Respectfully, _—
X ///"’ rd /‘/:M—— " )
. J.RutledgeJohmson—
' .__"Assistant Attorney General

Cc: Antonio Gordon #259798
- ~ Perry Correctional Institution
430 Oaklawn Road
Pelzer, SC 29669

David Hamilton

Clerk of Court

P.O. Box 649
 York, SC29745 T

! The Honorable John C. Hayes, III was the plea judge.

REWMBERT C. DENNIS BUILDING  » POST OFFICE BOX {1549 » COLUMBIA, SC29211-1549 » TELEPHONE 802-734-3970 o FACSIMILE 803-253-6283




Transition Unit Summary Recommendations {X9€a9-172/

MIS#: 146096 SSN: Medicaid #:
Last Name: GORDON S First Name: ANTONIO

program Recommendatiorns:i ALCOHOL/DRUG EDUCATION/ANGER MANAGEMENT/IMPULSE
CONTROL/VALUES CLARIFICATION/CONFLICT RESOLUTION -

Medical: ALLERGIC TO BEE STINGS.

current Medications:

Limiting Physical Conditions: PASSED HEARING. 20/20 VISION

Treatment Needs:

l,imiting Mental/Psychological Conditions: FULL SCALE IQ: 68

necommendatioris:

Sspecial Needs: ——
504 Requirements: INDIVIDUAL/GROUP COUNSELING

Education: (see attached class schedule). Chapter I eligible:

READING LEVEL: 4.2, MATH LEVEL: 3.6
Special Educ. Placement:
Speech Screening:
Interim IEP:
oo, Nizholb

Occupational Interests: AUTOBODY ‘
Commezt;ébgég ggg?ggRMARIJUANA IN THE PAST. VERY EASILY ANGERED. HAS ASSAULTEL
AT YORK COUNTY
COUNSBLING . ALTERNATIVE SCHOOL. PRIOR MENTAL HEALTH 3
. }CURRENT OFFENSE: PETTY LARCENY - ‘
rility Assignment: NORTHEAST CENTER
PARQOLE GUIDELINES: 1-3
RNk /CATEGORY: 9/VI
g OO0 ASSIGNMENT: 9TH
' STAFFING DATE: 10-16-97
Special Program Eligibility:
Parcole Guidelines: Next Staffing Date:
SUBCI.ASS: NO

>

Iﬂf(\‘roﬂ\o Cocdom | | /}J ~/6- %9

Juvenile Signature ' Date

L0t 0 Ly 10714~ 97

Chairperson Signature Date

—_———— kEk kK -



S.C. Department of Juvenile Parole : 5
Institutional Board Report Aw€_<( 7
January, 1998 p

Name: Gordon, Antonio - MIS#: 146096

County: York Institution: NEC
I. Treatment goals and summary -of progress since commitment:
1. To learn to control anger and impulsive behaviors
2. To acknowledge and respect authority, rules, and laws

3. To avoid negative peer influences
4. To accept responsibility for his own actions and their

consequences

Mr. Gordon is at the maximum guideline of a 1-3 month
guideline indeterminate sentence for Petit Larceny. He admits to
the offense but still has some difficulty accepting full
responsibility for his own actions. However, he is demonstrating
considerable progress in the area of controlling his temper when
he is confused or frustrated or angry. And he has shown more and
more lately the maturity to seek out the appropriate resources
(that being me, in most cases) for getting his needs met and his
questions answered. When he first appeared on my caseload, he
had little patience and seemed to believe that intimidation or
implied threats - and sometimes whining - were the best methods
to use to get what he wanted. He has impressed me lately,
however, with his apparent understanding of the more appropriate
ways to get his needs met. : ‘

He has been.an active and on-track participant in a couple
of -psychoeducational social work groups, and he has evidenced an
increased ability to follow logical trains of thought. Most
importantly, he seems to know the difference between the outcomes

of socially and legally acceptable behaviors as opposed to their
opposites. :

II. Disciplinary reports since last parole review:
None that have been brought to my’ attention.

III. Release recommendation: YES XXX NO

Rationale: :

So long as he is able to maintain a positive frame of mind,
Antonio seems to be capable of returning to the community and
doing well. 1‘Wéﬁfalréc6hﬁéﬁd?thatEhe?eithéi@ﬁéﬁéﬁﬁﬁl}bﬁﬁﬁﬁm
‘mentalihealt counééliﬁg@iﬁiaféommﬁnity_béséd'sétfihgﬁnr.aifégularw
méﬁtﬁfﬁtb*héip*kéébfﬁ{ﬁffoCdSEd_Qn}afpﬁsitive:directiOQ;fqgahisW&@
life and continuing to "do the right thing"; preferably, he
would have both. It is also essential that Antonio avoid
negative peer influences in the community, as he is definitely a
"follower" and easily influenced.

Phillip A. Desilet, LMSW,. SW IV June Beasley, LMSW, SW V Date

3

£
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The Supreme Court of South Carolina

Antonio Gordon, Petitioner,

v, 5
State of South Carolinﬁa,iRespondent.
)i

Appellate Case No. 2(518 -001593

I

f
e
b
i

- |ORDER

v
"y
S

Petitioner has filed a Petition for W rlt of Habeas Corpus and Motion for Re-
Sentencing Pursuant to 4iken v. Bya;s 410 S.C. 534, 545,765 S.E.2d 572, 578,
(2014) (before a life without pzuole sentenee is imposed on a juvenile offender, he
must receive an individualized heaung where the mitigating hallmark features of
youth are fully explored). He has dlso filed a request for declaratory judgment on
the ground that he has been demed 'his constitutional rights because he is not
permitted to raise allegations of meffectwe assistance of pI‘lOl‘ post-conviction
relief (PCR) counsel. v

:-’i
z.

Petitioner was not sentenced to hfe \Vlthout parole; therefore, he is not entitled to
resentencing under 4iken v. Byars. See State v. Slocumb, Op. No. 27877 (S.C.
Sup. Ct. filed April 3, 2019) (there lS no prohibition on imposing aggregate
sentences on a juvenile that amount to a de facto life sentence). As to Petitioner's
allegation in his declaratory Judgment action, the argument Petitioner alleges PCR
counsel failed to make has been made to and reiected by the circuit court and this
Court on several occasions. See Sgnzpson v. State, 329 S.C. 43, 495 S.E.2d 429
(1998) (matters cognizable under the PCR Act cannot be raised in a habeas corpus
action). :

Because Petitioner has not shown a demal of fundamental fairness shocking to the
universal sense of justice, we deny hlS request for a writ of habeas corpus. See
Gibson v. State, 329 S.C. 37, 495 §. E 2d 426 (1998) (a habeas corpus petition must
support the requested relief and must make out a prima facie case showinga

g?
il
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i
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i
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‘setting, constitutes a denial of fundamental

constitutional violation, which, in the’
fairness shocking to the universal sense of justice).

. Columbia, South Carolina

-June 20, 2019~

cc:
Alan McCrory Wilson, Esquire )
Antonio Gordon, 259798




The Supreme Court Ry

Antonio Gordon, Petitioner,

Appellate Case No. 2018-001593 |

State of South Carolina, Respondsént.

Aon ey
. / 4 i',r/j \'I.J f///,é?

1 South Caroling

ORDER |

R s

4
23

By Order dated June 20, 2019, this Court denic:f{:l Petitioner's requests for habeas
corpus and declaratory judgment. Petitioner hi
and rehearing en banc. The requests for rehez_wgng are denied.

.Colﬁmbia, South Carolina
" November E, 2019

CC:

is now filed requests for rehearing
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STATE OF SOUTH CAROLINA. IN THE COURT OF GENERAL SESSIONS
County of York. Sixteenth Judicial Circuit
State of South Carolina. Criminai Case No: 98-GS-46-2847;2849;2851
V. NOTICE AND NMIOTION TO VACATE CONVICTION AND

! SENTENCE BASED ON “LACK OF SUBJECT MATTER JURISDICTION
ANTONIO GORDON |

Defendant

To: The Honorable Walter William Thompsan, Assistant Solicitor

YOU WILL PLEASE TAKE NOTICE that Defendant Antonio Gordon, also referred toas the Movantin this
matter, Pro Se, will move before the presiding judge of the captioned Court, not earlier than ten. (10)
days after service of this Notice and Motion , unless a different period is fixed by an order of the Court,
for an orderrVacating the Judgment of conviction and sentence that were entered by the Honorable
John C. Hayes, !, in this matteron July 15, 1999.

The grounds for this Motion are as follows:

On July 23,1998, the Defendantwassixteen years of age when he was found violating a ciiminal
law and taken into “Family Court” custody based on probable cause. See Attachment (A) Pages 80 Line
16-pg 83 Lone 16- pg 88 Line 24-pg 89 Line 10 (Pre Trial Transcript Detective John Thickens Testirnony});
Attachment{A) Pg 208 Line 18-24 (Pre Trial Transcript Captain Charles Cabiness Testimony); Attachment
(A)Pg 138 Line 11 Pg 139 Line 1 {Pre Trial Transcript, Trial Court denying motion to suppress finding
there was probable cause to make a warrantless arrest). See Fnl The record in this case also
demonstrate law enforcement did notify the Defendant parents according to statutory law. See
Attachment (A) Pg 144 Line 16- Pg 146 (Pre Trial Transcript, Trial Courtfinding Defendant parentswere
notified underS.C. Code Ann 20-7-7205(A) (Supp.1998) Titied “Taking a Child into Custody” statute and
denied counsel motion to suppress the Defendant confession).
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Fn1 Approximately 6 to 8 hours after the Defendant was taken into custody he appeared before a city
recorder and signed an arrest warrant for murder. Attachment(A) Pg 89 Line 13- Pg 90 Line 12. On July
27, 1998, the Defendant were served arrest warrants for 2 counts if attempted armed robbery,
possession of a weapon during the commission of a violent crime, possession of a pistol by a person
under twenty one, criminal conspiracy,. The Defendant was appoint Dan Agostino Esq.

1

On October 19,1998, the York County Grand Jury did during a time “Family Court” retained
jurisdiction, True Billed indictments for murder, 2 counts of attempted armedrobbery, 3 counts of
possession of a weapon during the commission of a violent crime, possession of a pistol by a person
undertwentyone, criminal conspiracy and carjacking. See Attachment (B} Pg225-247 (Indictments).

On July 16,1999, afteralacksonv. Denno hearingthe Defendant pled guilty to the true billed
indictments in General Sessions Court “without Family Court first providing a hearing, notice, counsel
and a statement of reason in a order transferring it’s first attached jurisdiction”. OnJuly 19, 1999, the
Honorable John C. Hayes, lll, sentenced the Defendant to 30 years for murder, 5 years for each
possession of a weapon during the commission of a violent crime, 5 years for possession of a pistol by a
person undertwenty one, Syears for criminal conspiracy, 10 yearsfor each attempted armed robbery
with one of the 10 years ran consecutive tothe 30 year murder charge and the carjacking was
dismissed. See Attachment (B) Pg 225-247 (Warrants, Indictments and sentencingsheets). See Fn2

ARGUMENT

The jurisdiction of a court overthe subject matter of a proceedingis fundamental. Andersonv.
Anderson, 299S.C. 110, 115, 382 S.E. 2d 897, 900 (1989). “Lack of Subject Matter Jurisdiction may not
be waived, even by consent of the parties, and should be taken notice of by the court”. It is well settied
that issues related to subject matterjurisdiction may be raised at any time. Carter v. Carter, 329 S.C.
355, 495 S.E.2d 773 (1998); State v. Funderburk, 259 S.C. 256, 191 S.E.2d 520 (1972). Furthermore, the
acts of a court with respectto a matter as to which it hasno jurisdiction is void. Funderburk, 191 S.E.2d
at 522.

Itis well established thatin interpreting a statute, the court's primary function is to ascertain
the intention of the legislature. First South Saving Bank, Inc v. Gold Coast Assoc,, 301 S.C. 158, 390 S.E.2d
486 (ct. App.1990). When terms of the statute are not clear and unambiguous, the court must apply
them according to their literal meaning. I'd Furthermore, in construing a statute, words must be given

their plain and ordinary meaning without resort to subtle or force constructionto limit or expand the
statute's operation. Bryantv. City of Charleston, 259 S.C. 408, 368 S.E.2d 899 (1988). When a statute is
penalin nature, it must be construed strictly against the State and in favorof the Defendant. State v.
Cutler, 274 5.C. 376, 264 S.E.2d 420 (1980). In construing statutory languages, the statutes mustbe read
as a whole and sections which are apart of the same generalstatutory law must be construed together
and each one given effect. TNS Mills, Inc v. South Carolina Dept of Recenue, 331.5.C. 611, 503 S.E.2d 471
(1998). A statute should notbe construed by concentrating on a isolated phrase. Laurens County School
District 55 and 56 v. Cox, 308 S.C.171, 417 S.E. 2d 560 (1892).




s

5y

N

R

a5 -

JRRY

Roa B2

The Defendant contends thatreadingthe Children code of laws Act as a whole and each
section given effect the trial court was without subject matterjurisdiction to accept his guilty plea and
sentence himas an adult offenderto aterm of years of imprisonment because whenthe Grand jury
True Billed his indictments, the Court of General Sessions did not have jurisdiction . This is a State v.
Funderburk, 259 S.C. 256, 191 S.E.2d 520 (1972); State v. McClure, 277 S.C. 432, 289 S.E.2d 158 (S.C.
1982} violation where our Supreme Courtheld “No indictments may be true billed by grand jury when
circuit court lacks jurisdiction, since grand jury's jurisdiction is coextensive with criminal jurisdiction of
court in which is impaneled and for which it is to make inquiry”.

2.

The Defendant contends that pursuant tostatutory construction and fundamental
principle of law “ Family Court” properly acquired first jurisdiction in this case because he was a person
“less than seventeen years of age” when he was found violating a criminal law and taken into famiky
court custody/jurisdiction based on probably cause under sections 20-7-7205(A) Titled “Taking o Child
into Custody”; 20-7-6605(1),(2) (Supp.1998) Titled “Definition”; 20-7-400(A),(1),{d) {Supp.1998) Titled “
Exclusive Original Jurisdiction of Family Court” . Section 20-7-7205(A) providesin relevant part:

When a Child found violating a criminal law or ordinance and taken
Into custody, the taking into custody is not an arrest. The Jurisdiction
Of the Court attaches from the time of the taking into custody.

Pursuant to the definition statute underthe Children code of laws Act section 20-7-6605(2) define the
Court as “Family Court” and under that same section in subsection (1) defined a [C]hild as a person fess
than seventeen years of age. Child does notmean a person sixteen years of age or clderwho is
[Clharged witha Class A, B, C or D felony or a felony which provides fora maximum term of
imprisonment of fifteen years or more. See Fn2 Our Supreme Court has held “all statutes are presumed
constitutional and will, if possible, be construed as renderthem valid”. Weaverv. Recreation District,
431 S.C. 357, 848 S.E.2d 760 (S.C.2020).

Therefore, the Defendant asserts pursuantto statutory construction and fundamental
principle of law on October 19,1999, when the York County Grand Jury convened upon their oathand
true billed the indictmentsin his case, “family court still retained jurisdiction” and the later subsequent
eventofthe Grand Jury could not operate to take away or oust family court first attached jurisdiction
without family court first having a Kentv. United States, 86 S.ct 1045 (1966) hearing, Notice, counsel
and a statement of reason and issuing an ordertransferring jurisdiction to General Sessions pursuant to
sections 20-7-400(A),(1),{d);20-7-7605(1},(6) Titled “Transfer of Jurisdiction “;20-7-6605(1),(2). This is a
Butler v. White, 230 S.C. 279, 95, S.E.2d 496 (S.C. 1956) violation where our Supreme Court held

-

Fn2 . The Defendantalso contends the Children code of laws Act is unconstitutionally vague underthe
due process clauses of our South Carolina Constitution Article one section 3 and the 14" Amendmentto
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the United States Constitution as applied to him because the term “ who'is charged” or the term
“charged” as setforth in section 20-7-6605(1) of the children code of laws act does not setforth the
proper standard for adjudication as applied to him whenhe was sixteen years of age when he was found
violating a criminal law and taken into family court custody/ jurisdiction based on probable cause under
sections 20-7-7205(A);20-7-6605(1},(2);20-7-400(A),(1),(d) and the Defendant contends as a matter of
constitutional law his conviction underit is not merely erroneous, butillegaland void. Ex Parte Siebold,
100 U.S.371-77 (1879).

3.

“Once the jurisdiction of a court attaches, the general rule is that it will not be ousted by subsequent
events, this is true even when the events are of such a nature that would have prevented jurisdiction
from attaching in the firstinstance”. in Williams v. State, 459 S.02d 777 ( August 29,1984) the
Mississippi Supreme Court held in a juvenile case similar to Gordon that “Jurisdiction once acquiredis
not defeated by subsequent events eventhough they are of such a character as would have prevented
jurisdiction from attaching in the first instance. Circuit Court's jurisdiction based on juvenile defendant
indictment for murder was not lost by acceptance of her plea to manslaughter, eventhough the offense
of manslaughterwould not originally confer jurisdiction upon the circuit court”. See Fn3

Fn3 The Defendant contends that even though he faced mandatory bindover under seciion 20-7-
6605(1) of the children code of laws Act, there should have been a Petition filed under section 20-7-
7605(6) of the children code of laws Act alleging the Defendant was sixteen years of age when he was
foundviclating a criminal law and taken into custody and that he is charged with a ClassA, B, C, or D
felony or a felony which provides for ¢ maximum term of imprisonment of fifteen vears or more under
section 20-7-6605(1) and that because the Defendant was not charged with one of the listed felonies
when he was taken into custody the children code of laws Act applied to him. See People v. Plummer,
714 N.E.2d 63 (1999) citing People v. Pico, 678 N.E.2d 780 (1997).

Thus, it is clear there was no orderissued in this case from the family court transferring
jurisdiction to general sessions before the true billed indictments was issued in this case and filed. The
Defendantindictmentsisa nuliity pursuantto State v. Funderburk, supra; State v. McClure, supra, and
the trial court was without the authority to exercise it’s subject matter jurisdiction to accept the
Defendant guilty plea and sentence him as an adult offender, the Defendant conviction is void ab intio
and should be vacated as a matter of law. State v. Funderburk, supra; State v. McClure,supra

When Defendant filed his first post-conviction relief application under section 17-27-20(1).
(2000-cp-46-1414). in the application Gordon asserted as a ground for relief (a) “Ineffective
assistance of counsel pursuantto family court maiters”. Appendix Volume one pages 248-254.

The Defendant filed a second post-conviction relief application under section 17-27-20(2). (2001-cp-
46-1866). In the application,, Gordon asserted as a ground for relief “{S}ubject matter
Jjurisdiction” (b) “Family Court never relinquished its first acquired jurisdiction”. See Appendix
volume one pages 254-261
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Under Rule 15(b) of the SCRCP and section, 17-27-90 Gordon amended his jurisdiction claim and
asserted other constitutional challenges to the children’s code of laws See Appendix Volume one
page 262-274.

RS

Plaintiff was court-appointed TaraD. Shurling, Esqg to represent him in the matter as required by
Rule 71.1(d) SCRCP.

te
The Dé&dem made a Return to the applications as required by section 17-27-70(a) but did not
address Gordon'’s jurisdiction claim._See Appendix Volume one pages 275(A)-275(d).

An order changing venue was issued transferring Gordon’s case fo Richland County in which
both of Plaintiff applications were consolidated and will be referred to as PCR (1414). Appendix
Volume one pages 276(A)-276-277.

An evidentiary hearing was convened on July 29, 2003, before the Honorable Earnest Kinard Jr.
PCR counsei Shurling, Esq informed the PCR court: “Your Honor, my client also alleges that
his indictment is faulty in that he was indicted by the Court of General Sessions and tried
as an adult without trial counsel having---and this is actually more of a sixth amendment
argument, although my client couched it in terms of subject matter jurisdiction”. See
Appendix Volume one pages 285 line 15-287 line 16 (PCR Transcript). Counsel proceeded to
inform the Court that Gordon asked her to argue his jurisdiction claim and other constitutional
claims and ineffective assistance of counsel claims relating to him being tried as an adult withotit
the family court first relinquishing its jurisdiction in an order with a statement of reason. See
Appendix Volume one pages 286 line 15-page 287 line 10.

SRR

Without no legal argument presented during the PCR hearing on Defendant_jurisdiction claim by
neither party and ai the conclusion of the hearing the court instructed the Be?-’gqé-‘aﬁ-r“ St-to prepare a
proposed order and as instructed by the court the State prepared the order making specific
findings of fact and conclusion of law as required by section 17-27-80. However, At claim 5 of the
order the State amended their Return and answered Gordon jurisdiction claim out of time
according to Rule 12 SCRCP and section 17-27-70(a) when the Respondent injected the
language in the order that “Puisuant io S.C. Code Ann 20-7-6605, a person sixteen years of
age or older who is charged with a Class A.B, C, or D felony as defined in section 16-1-20
or a felony which provides a maximum term of impriscnment of fifteen years or more
maybe remanded to the family court for disposition of the charge at the discretion of the
solicitor. The Applicant was sixteen years cld when he committed the crimes for which he
was indicted and the crimes committed were Class A, B, C, or D felonies. Therefcre, the
General Sessions Court had jurisdiction”. See Appendix Volume one pages 355 line 2-8
{PCR Orderissued August 18, 2003).

The PCR court signed the order as making specific finding of fact and conclusion of law as
required by section 17-27-80 without Gordon first being giving adequate notice in advance and
the opportunity to respond under section 17-27-70(b) and Rule 12 of the SCRP prior to
judgment being issued on the State claim that “Pursuant to S.C. Code Ann 20-7-66085, a
person sixteen years of age or older is charged with a Class A.B, C, or D felony as defined
& in section 16-1-20 or a felony which provides a maximuim term of imprisonment of fifteen
g‘ years or more maybe remanded to the famiiy court for disposition of the charge at the
i discretion of the solicitor. The Applicant was sixteen yaars old when he commiitted the
crimes for which he was indicted and the crimes committed were Class A, B, C, or D
felonies. Therefore, the General Sessions Court had jurisdiction”.
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The record reflects Gordon asked PCR counseil o file a Rule 539(e) motion and a Rule 60(b),
SCRCP motion. See Appendix Volume one pages 366 line 16-page 367 line 2 (Letter from PCR
counsel Tara Shurling, Esq to Ms.Richardson). Counsel stated in her opinion there was no
need for such motions and filed a Notice of Appeal in the case.

The Defendant filed a pro se Motion for reconsideration of facts in attempt to protect his
procedural right to one full fair bite at the apple. The Courtfound that all claims was ruled on
that were before the court and because Gordon received the order way after the initial appeal in
this case, he filed a belated appeal in this Court in which this Court vacated the PCR court order
denying the pro se motion as well denied Gordon request to file a belated appeal and post-
conviction relief application. See Appendix Volume one page 365.(Order issued from this Court)
not dated).

The Plaintiff filed three (3) more applications and reasserted the same jurisdiction claim and the
State has asked each court to deny the application as being time-barred and successive under
the uniform post-conviction relief act and each court ruled as such.

e

R

In Defendant last PCR application 2008-cp-46-4951, the State filed a motion with the court to
restrict Gordon from filing any future post-conviction relief applications that raised or could have
raised claims in previous applications. However, in the State motion, they alleged Gordon has
had more than his fair bite at the apple and showed the court that in every PCR application
Gordon asserted his jurisdiction claim. See Appendix Volume two pages 17,21-page 25(Motion
to Restrict Gordon from future filing filed by the state.) The Courtissued an order restricting
Gordon from filing any future PCR applications that raised claims that was raised in previous
applications or could have been raised in previous applications and that ineffective assistance of
PCR counsel is not a reason to have a second PCR application. See Appendix Volume two page
59 (Order Restricting future filings).

The Defendant eventually filed a Declaratory Judgment in the South Carolina Supreme Court
original jurisdiction asking the court to find the Uniform Post- Conviction Relief Act was
unconstitutional because it did not provide a judicial remedy to remedy the ineffective assistance
of per counsel. This court denied the petition and held that this Court and the lower courts have
said no as to his ineffective assistance of pcr counsel claim that PCR counsel inadequately
raised his jurisdiction claim as ineffective assistance of counsel. See Appendix Volume two
pages 74-75 (Order from this Court issued on June 20,2019) Rehearing Order issued on
November 19,20189. Plaintiff have filed other motions in attempt to be heard.

The Movant hereby asserts that he have been denied §#s fundamental fairness and his

_ fundamental constitutional rights to due process of law under South Carolina Constitution Article one

% section 3 and the 14th Amendment to the United States Constitution when he was not given
adequate notice in advance and the opportunity to be heard in a meaningfui way and manner under
South Carolina Constitution Article one section 3 and the 14t amendment to the United States
Constitution when the PCR court and the State “did not” provide him with adequate notice in
advance and the opportunity to be heard before the signing of the order on the State claim that
“Pursuant to S.C. Gode Ann 20-7-6605,a person sixtesn years of age orolder is charged with
a Class A, B, C, or D felony as defined in section 16-1-20 or a felony which provides fora
maximum term of imprisonment of fifteen years or more maybe remanded to the Family Court
for disposition of the charge at the discretion of the solicitor. The Applicant was sixteen

o
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years old when he committed the crimes for which he was indicted and the crimes committed
were Class A, B, C, or D felonies. Therefore, the General Sessions Court had jurisdiction”.

It is clear this is a final ruling on Gordon Jurisdiction Claim namely, family court never relinquished
its first acquired jurisdiction. In the State motion to restrict Movant fromfuture filings the claim is
labeled as “Subject matter jurisdiction (failure to have a waiver hearing to transfer him from
Family Court to General Sessions because he was sixteen (16) years old when arrested)”.
See Appendix Volume two page 21 Gordon v. State (2000-CP-46-1414). “The fundamental
requirement of due process is the opportunity to be heard at a meaningful time and in a meaningful
manner”. Mathews v, Eldridge, 424 U.S. 319,333 (1976). Because fundamental fairness requires
that a party have the opportunity to present evidence on the allegations of the complaint and the .
contested factual issues, the denial of this opportunity renders the judgment void. See Kiapprott v.
United States. 335 U.S. 601,609 (1949)(Stating That if the evidence is a legal prerequisite to
rendition of a valid.... Judgment ,the denial of the opportunity tc be heard renders the judgment
void). In_re Complaint of Bankers Trust Co., 752 F.2d 874,890 (3 Cir. 1985) (Due process
mandates that a judicial proceeding give all parties an opportunity to be heard on the critical and
decisive allegations which go to the core of the parties claim or defense and to present evidence on
the contested facts);, Thompson v. Madison County Bd Educ, 476 F.2d 676,678 (5t Cir.1973) (“noting
the importance of an opportunity to present evidence and concluding that a Court can only render a
judgment after the parties have been afforded a fufi and fair trial on the claims properly before
the court”);Girandiv. Herp, 203 F.3D 820 (4™ Cir.1999) (“‘Judgment void where Heep was denied
the opportunity to be heard). See Fn4

Fn4 Movant asseris this Court sfiould exercise it’s authorify and
Va.cate and orreopen the PCR judgmeni in PCR 2000-cp-46-1414
To properly iitigate his subject matier jurisdiction claim as those
Similarly Situated. it’s clear Plaintiff were denied the oppoﬁuni;fy to
Be heard on the State claim. .

However, four years ago the Court In Mangalv. State, held the applicant prepared and filed
his original PCR application without the assistance of counsel. 421 S.C. 85. 89, 805 S.E.2d 568, 570
(2017). The applicant was appointed counsel and subsequently retained a different attorney who
represented him at his PCR hearingg. /d. at 90, 805 S.E.2d at 570. No written amendment {o the
applicant's original application was made. /d. During the hearing, PCR counsel asked trial counsel
why he failed to object to "improper bolstering” testimony given at trial by one of the State's
witnesses—an issue that was not contained in the PCR application—and the State briefly cross-
examined trial counselon the issue. Id. at 90, 805 S.E.2d at 571. At the end of the hearing, the
applicant argued trial counsel was ineffective in several respects not mentioned in the PCR
application, including his failure to object to the allegedly improper bolstering. /d. The PCR court
denied the applicant relief without addressing the improper bolstering issue. /d.

“243 We held the PCR court acted within its discretion in refusing to address the improper bolstering
issue. Id.-at 92; 805 S.E.2d at 571. We explained: (1) the written application contained no indication
of a claim based onimproper bolstering and no amendment was filed; (2) PCR counsel began the
hearing without mentioning additional claims would be presented; (3) even when questioning trial
counsel as to why he did not object to the testimony, PCR counsel did not inform the PCR court he
would make a claim for ineffective assistance based on trial counsel's failure to make an objection;
and (4) the claim was never made with specificity. /d. at 92-93, 805 S.E.2d at 571-72. The Court

7.
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highlighted the fact that the State had no notice the applicant intended to pursue the claim
untii the end of the hearing—after all of the evidence had been presented. /d. at 95, 805 S.E.2d
at 573. Like the State in Mangal case, Plaintiff did not know the Defendant intended to pursue the
claim. I'd Procedural due process requires that a litigant be placed on notice of the issues which the
courtis to consider. Cameron & Barkley Co. v. South Carolina Procurement *334_Review Panel, 317
S.C. 437,454 S.E.2d 892 (1995). The Due Process Clause demands "notice reasonably calculated
under all circumstances, to apprize interested parties of the pendency of the action and afford them
an opportunity to present their objections."). In Websterv. Clanton, 259 S.C. 387, 391. 192 S.E.2d
214,216 (1972), the Supreme Court held:

It is a fundamental doctrine of the law that 2 party whose personal rights are to be affected by a
personal judgment must have a day in court, or opportunity to be heard, and that without due notice
and opportunity to be heard a court has no jurisdiction to adjudicate such personal rights. A
judgment by a court without jurisdiction of both the parties and the subject matter is a nullity and
must be so treated by the courts whenever and for whatever purpose it is presented presenieded on.

Defendant will rely upon the all documents in the file, the Joint Appendix on filein the South
Carolina Supreme court in the associated PCR case, and Defendant’'s Memorandum, if any, and

any other materials ailowed under the applicable rules.

WHEREFORE, for the reasons outlined in this Motion and based upon the arguments to be

presented at the hearing of this Motion, Defendant seeks the following relief:

a. For an order vacating his conviction and sentence in this matter.

b. For such further relief the Court deems just and proper.
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/s/ Antonio Gordon

Antonio Gordon

Dated: Se{}cw\\ou gth Qo \ 4848 Goldmine Hwy

Kershaw, SC 29067
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS

) SIXTEENTH JUDICIAL CIRCUIT
2 COUNTY OF YORK )
31
STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS

Criminal Case No. 98-GS-46-2847;2849;2851

vs. ) PROOF OF SERVICE 10" Watker Wi\l am ﬂ\ow\p.gmx ,
) Assisyant Selicvror

Antonio Gordon. , )

Defendant/Movant. )

l, Antonio Gordon, certify that | served the following individuals a copy of the foregoing
NOTICE OF MOTION AND MOTION TO VACATE DEFENDANT’S SENTENCE

AND CONVICTION FOR LACK OF SUBJECT MATTER JURISDICTION by depositing a copy in the
United States Mail, postage prepaid, return address clearly visible, addressed as follows on

Sekember oty 202!

Walter Wiliam Thowmgsan, Asgistankt Solhietter
S\K\—e“*\,\b\f ok Selleibac' o @,v.?\ e
\G78 - Mork \'\\Q\/\\DG\.

Nork S ™ Cardtona, 24795
At Kers’ha(\vsc >AT /s/ Antonio Gordon

Antonio Gordon® 239748

| 434% Gotdmine Hwy
Dated: 5{9¥(me ath 2ot lHershaw, sc 29067
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STATE OF SOUTH CA O ‘%ﬁ 104 COURT OF GENERAE SESSI@ SR 5 r ‘»
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Antonio Gordon, Y V)50 g : 2
P ) ORDER DENYING MOT -V AGATE
) CONVICTION AND SENTENCE
Petitioner, )
)
vs. )
. . ) : ,
State of South Carolina ) Case No. 1998-GS-46-2847; 2849; 2851.
| ) ' _ -
" Respondent. )
)

This matter comes before this court by way of Antonio Gordon;s (“Petitioner”) Motion to

Vacate S¢ntence and Coh\’/i'ctior;. This court reCeived the Petitioner’s handwrittén metion on
. September 28, 2021. This handwritten motion requests tha"£ the court recoﬁsider jurisdictional
issues which have already been lifigated in whigh the court has issued orders denying relief.

As previously ordered by the court, the Gencral Se_ssions Court had jurisdiction over the
Petitioner’s guilty plea on July 16, 1999. The Petitioner pled guilty to murder, three counts of
possession of a firearm during the commisé_ion of a violent crime, two counts of attempted armed |
robbery, poSsession of a firearm by a person under twenty-one and criminal conspiracy. Pursuant '

to the at law the time of this plea, “a person sixteen years of age or older who is charged with a
Class A, B,CorD felony defined 1n Section 16-1-20 or a‘felo>ny which provides for a maxifnurh :
term of imprisonment of fifteen years or more” is not a juvenile and may be “’remaﬁded to the
family court for disposition of the charge at the discretion of the solicitor” See S.C. Code Ann. §
20-7-6606 (Now § 63-19-20). The Petiﬁoner was sixteen years old and charged with a Class A,
B, C or D felony deﬁnéd in Section 16—1-20; COnsequen"[ly, the General Sessions court had

jurisdiction, and the sentence and conviction shall not be vacated.
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~ Therefore, the Petitioner’s Motion to Vacate Sentence and Conviction is summarily B

DENIED without a hearing. ,

T IS SO ORDERED.

: : , ‘The Honorable William A. McKinnon
York, South Carolina , Chief Judge for Administrative Purposes &
LS Resident Circuit Judge :
‘October \_/, 2021 ' '



