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FORM 4  
STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  
COUNTY OF       
IN THE COURT OF COMMON PLEAS      CASE NO.        
 

 
      

  
      

PLAINTIFF(S)  DEFENDANT(S) 
 
 

DISPOSITION TYPE (CHECK ONE) 
 JURY VERDICT. This action came before the court for a trial by jury.  The issues 

have been tried and a verdict rendered. 
 

 DECISION BY THE COURT.  This action came to trial or hearing before the court. 
The issues have been tried or heard and a decision rendered.  

 

 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 
SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 

 Other       
 

 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 
 Binding arbitration, subject to right to restore to confirm, vacate or modify 

      arbitration award;  
   Other       
 

  STAYED DUE TO BANKRUPTCY 
 

  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 
   Affirmed;   Reversed;   Remanded;   

 Other        
   

  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  

IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 
by the Court:  

 

ORDER INFORMATION 
This order  ends  does not end the case.                                                   See Page 2 for additional information.  
  

For Clerk of Court Office Use Only  
 

 
This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 

copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 
 

  

  

  

  

  

  

  

NAMES OF TRADITIONAL FILERS SERVED BY MAIL 

American Arbitration Association Inc

05/26/2020

✔

2019CP2306745

Plaintiff's Motion for Partial Judgment on the Pleadings Denied. Formal Order from
Attorney Adam Bach to follow within 20 days.

AT Net Services Charlotte Inc et alNext School Inc

Greenville
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
 
 

 

 

 

 

 

  

  

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 M

ay 26 4:56 P
M

 - G
R

E
E

N
V

ILLE
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2019C

P
2306745

R_0002



Greenville Common Pleas

Case Caption: Next School Inc  vs.   AT Net Services Charlotte Inc  , defendant, et al

Case Number: 2019CP2306745

Type: Order/Electronic Form 4

So Ordered

s/Alex Kinlaw, Jr., #2763

Electronically signed on 2020-05-26 16:52:44     page 3 of 3
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PLAINTIFF(S)  DEFENDANT(S) 
 
 

DISPOSITION TYPE (CHECK ONE) 
 JURY VERDICT. This action came before the court for a trial by jury.  The issues 

have been tried and a verdict rendered. 
 

 DECISION BY THE COURT.  This action came to trial or hearing before the court. 
The issues have been tried or heard and a decision rendered.  

 

 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 
SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 

 Other       
 

 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 
 Binding arbitration, subject to right to restore to confirm, vacate or modify 

      arbitration award;  
   Other       
 

  STAYED DUE TO BANKRUPTCY 
 

  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 
   Affirmed;   Reversed;   Remanded;   

 Other        
   

  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  

IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 
by the Court:  

 

ORDER INFORMATION 
This order  ends  does not end the case.                                                   See Page 2 for additional information.  
  

For Clerk of Court Office Use Only  
 

 
This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 

copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 
 

  

  

  

  

  

  

  

NAMES OF TRADITIONAL FILERS SERVED BY MAIL 

American Arbitration Association Inc

05/26/2020

✔

2019CP2306745

Plaintiff's Motion to Dismiss Denied. Formal Order from Attorney Adam Bach to follow
within 20 days.

AT Net Services Charlotte Inc et alNext School Inc

Greenville

✔
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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Greenville Common Pleas

Case Caption: Next School Inc  vs.   AT Net Services Charlotte Inc  , defendant, et al

Case Number: 2019CP2306745

Type: Order/Electronic Form 4

So Ordered

s/Alex Kinlaw, Jr., #2763

Electronically signed on 2020-05-26 16:53:45     page 3 of 3
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PLAINTIFF(S)  DEFENDANT(S) 
 
 

DISPOSITION TYPE (CHECK ONE) 
 JURY VERDICT. This action came before the court for a trial by jury.  The issues 

have been tried and a verdict rendered. 
 

 DECISION BY THE COURT.  This action came to trial or hearing before the court. 
The issues have been tried or heard and a decision rendered.  

 

 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 
SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 

 Other       
 

 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 
 Binding arbitration, subject to right to restore to confirm, vacate or modify 

      arbitration award;  
   Other       
 

  STAYED DUE TO BANKRUPTCY 
 

  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 
   Affirmed;   Reversed;   Remanded;   

 Other        
   

  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  

IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 
by the Court:  

 

ORDER INFORMATION 
This order  ends  does not end the case.                                                   See Page 2 for additional information.  
  

For Clerk of Court Office Use Only  
 

 
This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 

copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 
 

  

  

  

  

  

  

  

NAMES OF TRADITIONAL FILERS SERVED BY MAIL 
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2020CP2300969

Defendant Next School Inc. Motion for Relief is denied. A formal order is to be
submitted from Attorney Adam Bach within 20 days.
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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Case Caption: AT Net Services  Charlotte Inc  vs.   Next School Inc

Case Number: 2020CP2300969

Type: Order/Electronic Form 4

So Ordered

s/Alex Kinlaw, Jr., #2763

Electronically signed on 2020-05-26 16:51:42     page 3 of 3

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 M

ay 26 4:55 P
M

 - G
R

E
E

N
V

ILLE
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2020C

P
2300969

R_0009



Page 1 of 8 

STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
The NEXT School, Inc., a Public, Not-for-
Profit Corporation Incorporated & Existing 
under the Laws of the State of South 
Carolina, 
 

Plaintiff, 
 

vs. 
 
AT-NET Services-Charlotte, Inc., a Private 
Corporation Incorporated & Existing under 
the Laws of the State of North Carolina, and 
American Arbitration Association, Inc., a 
Not-for-Profit Corporation Incorporated & 
Existing under the Laws of the State of New 
York,  
 

Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
THIRTEENTH JUDICIAL CIRCUIT 

 
C. A. No. 2019-CP-23-06745 

 
 

 
 

ORDER 
 

 
 
AT-NET Services-Charlotte, Inc., 
 
 

Plaintiff, 
 

vs. 
 
The NEXT School, Inc.,  
 

Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
C. A. No. 2020-CP-23-00969 

 
 

 
 
 
 

 
This matter came before me for a hearing on May 26, 2020 on three motions filed in two 

separate matters – in 2019-CP-23-6745 The NEXT School, Inc.’s (“NEXT”) motion for judgment 

on the pleadings and motion to dismiss; in 2020-CP-23-00969 NEXT’s motion for relief from 

foreign judgment. Present at the hearing on behalf of the NEXT was Steven Edward Buckingham 

of the Law Office of Steven Edward Buckingham, LLC.  Present at the hearing on behalf of the 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 Jul 07 3:38 P

M
 - G

R
E

E
N

V
ILLE

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2019C
P

2306745

R_0010



Page 2 of 8 

AT-NET Services-Charlotte, Inc. (“AT-NET”) was Adam C. Bach of the law firm Eller Tonnsen 

Bach, LLC.  

Background 

 On July 2, 2015, AT-NET and NEXT entered into a Master Services Agreement (the 

“Contract”) for the provision of certain IT services by AT-NET to NEXT. The Contract provides 

that it is governed by North Carolina law and that all disputes related to the agreement are to be 

arbitrated with the American Arbitration Association. NEXT failed to comply with the Contract 

and AT-NET filed suit in Mecklenburg County, North Carolina Superior Court.  

 On September 19, 2017, then-counsel for NEXT, David Rothstein, contacted North 

Carolina counsel for AT-NET, Matthew Holtgrewe, concerning the North Carolina lawsuit. Mr. 

Rothstein and Mr. Holtgrewe then engaged in an email correspondence during which Mr. 

Rothstein demanded that the parties submit the dispute to arbitration as provided for by the 

Contract.  Rothstein was explicit in communicating NEXT’s demand for arbitration, “My client 

[NEXT] is not willing to waive arbitration in this matter. I would request that you voluntarily 

dismiss the complaint in Mecklenburg County, without prejudice, and submit the matter to 

arbitration as required by the contract.” Id.  

 Based on NEXT’s demands, AT-NET agreed to dismiss the North Carolina lawsuit without 

prejudice and proceed to arbitration. AT-NET commenced the arbitration proceeding with the 

American Arbitration Association in November 2018. While reserving their objections to 

“jurisdiction and/or venue” NEXT consented to hold the arbitration in Charlotte. An arbitration 

hearing was conducted in Mecklenburg County on May 2, 2019. A final arbitration award in favor 

of AT-NET was issued on May 23, 2019.  
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 On October 7, 2019, AT-NET moved to confirm the arbitration award in the Mecklenburg 

County Superior Court pursuant to the North Carolina Uniform Arbitration Act, N.C.G.S. § 1-

569.1, et. seq. (the “NC Arbitration Act”). The NC Arbitration Act provides that a party who 

wishes to challenge an arbitration award must file a motion seeking to vacate the award “within 

90 days after the moving party receives notice of the award.” N.C.G.S. § 1-569.23. As noted by 

the Superior Court, “[t]he time to file an application to modify, vacate, or correct the Final 

Arbitration Award has passed, and no such application has been filed with the Court.” On 

November 21, 2019, a hearing was held in Mecklenburg County on AT-NET’s motion to confirm 

the arbitration award. NEXT did not attend the hearing or contest confirmation. On November 26, 

2019, the Superior Court confirmed the award, thereby making the arbitration award a judgment 

of the North Carolina court. See N.C.G.S. § 1-569.25.  

 Two days prior to the hearing, NEXT filed its declaratory judgment action in South 

Carolina asking a South Carolina court to declare that the arbitration award is void ab initio, C.A. 

No. 2019-CP-23-6745 (the “6745 Action”). On February 17, 2020, AT-NET filed a notice of filing 

of foreign judgment in Greenville County, South Carolina pursuant to the Uniform Enforcement 

of Foreign Judgments Act, S.C. Code § 15-35-900, et. seq. (the “UEFJA”), C.A. No. 2020-CP-23-

00969 (the “969 Action”).  

 NEXT filed a motion for judgment on the pleadings seeking judgment in its favor as to its 

declaratory judgment action 6745 Action, a motion to dismiss AT-NET’s counterclaim in the 6745 

Action, and a motion for relief from the North Carolina judgment in the 969 Action.  

Order 

 The plaintiffs’ raise one argument in support of their motion for judgment on the pleadings 

and their motion for relief from a foreign judgment: they are a state actor that is only subject to 
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suit in South Carolina and, therefore, the arbitration award is invalid because the North Carolina 

arbitration panel lacked subject matter jurisdiction. The plaintiffs, however, failed to raise this 

argument before the Superior Court in North Carolina prior to confirmation of the arbitration 

award.  

“Subject matter jurisdiction is the power to hear and determine cases of the general class to 

which the proceedings in question belong.” Deborah Dereede Living Tr. dated Dec. 18, 2013 v. 

Karp, 427 S.C. 336, 346, 831 S.E.2d 435, 441 (Ct. App. 2019), cert. denied (Mar. 12, 2020); 

Johnson v. S.C. Dep't of Prob., Parole, & Pardon Servs., 372 S.C. 279, 284, 641 S.E.2d 895, 897 

(2007) (“Subject matter jurisdiction refers to a court's constitutional or statutory power to 

adjudicate a case.).  The North Carolina Superior Court had the power to hear and determine the 

confirmation of the arbitration award because it was statutorily empowered to do so. See N.C.G.S. 

§ 1-569.22. NEXT directs its fire at the arbitration itself but raises no objection to the power of the 

Superior Court to entertain the confirmation proceeding. The North Carolina Superior Court 

possessed subject matter jurisdiction sufficient to confirm the award. Once the award was 

confirmed, it became a judgment of the North Carolina court. N.C.G.S. § 1-569.25. If NEXT 

wished to contest the award prior to confirmation, it was obligated to do so in accordance with the 

procedure set forth by North Carolina law. Having failed to do so, the Superior Court was within 

its authority to enter the award and enroll the judgment. Requiring NEXT to contest the arbitration 

award in North Carolina is consistent with South Carolina’s well-established law that South 

Carolina courts do not have subject matter jurisdiction to adjudicate motions related to arbitration 

proceedings in other states. See Ashley River Properties I, LLC v. Ashley River Properties II, LLC, 

374 S.C. 271, 280–81, 648 S.E.2d 295, 299–300 (Ct. App. 2007) (“Courts of other states applying 

the Uniform Arbitration Act to this issue have uniformly held a court's subject 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 Jul 07 3:38 P

M
 - G

R
E

E
N

V
ILLE

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2019C
P

2306745

R_0013



Page 5 of 8 

matter jurisdiction to consider motions related to arbitration is dependent upon, and arises from, 

the parties' agreement to conduct the arbitration proceedings in that state.”) (citing  Government 

e-Mgmt. Solutions, Inc. v. Am. Arbitration Ass' n, Inc., 142 S.W.3d 857, 861 

(Mo.App.2004); Artrip v. Samons Constr., Inc., 54 S.W.3d 169, 171 (Ky.App.2001); Chicago 

Southshore South Bend R.R. v. N. Indiana Commuter Transp. Dist., 184 Ill.2d 151, 234 Ill.Dec. 

395, 703 N.E.2d 7, 9 (1998); Tru Green Corp. v. Sampson, 802 S.W.2d 951, 953 (Ky.App.1991)).   

 Further, this court rejects NEXT’s argument that because it is a state actor, it may not be 

sued in a sister state for breach of contract. In support of its argument, NEXT cites to the South 

Carolina case Newberry v. Georgia Dep’t of Indus. Trade, 286 S.C. 574, 336 S.E.2d 464 (1985) 

and the United States Supreme Court case Franchise Tax Board of California v. Hyatt, 139 S.Ct. 

1485, 1496-1498 (2019). NEXT’s citation to these cases is misplaced because both cases deal with 

non-consenting state actors. 

 In Hyatt, the United States Supreme Court considered the question of whether the 

“Constitution permits a state to be sued by a private party without its consent in the courts of a 

different state.” 139 S.Ct. at 1490 (emphasis added). In Hyatt, the foreign entity was the Franchise 

Tax Board of California (the “California Tax Board”), which was being sued in Nevada state court 

by Hyatt. Id. Under California law, the California Tax Board was immune from suit for all injuries 

caused by its tax collection. Id. at 1491. “Consent” as discussed in Hyatt refers to a state entity’s 

consent to be sued in general, not to its consent to a particular forum for suit.  

 This is consistent with South Carolina law and our courts’ application of the doctrine of 

sovereign immunity. In Newberry, South Carolina’s Supreme Court considered the question: 

“Should the courts of this state exercise jurisdiction over a non-consenting sister state?” 336 S.E.2d 

at 464. The opinion explains that “[a] non-consenting state is one protected by sovereign 
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immunity.” Id. at 465 fn. 2. The court answered the question as follows: “[W]e hold, as a matter 

of comity and public policy, a non-consenting sister state may not be sued in tort in South 

Carolina.” Id. at 465. The decision, therefore, prevents suit “against an agency of the State of 

Georgia in a South Carolina Court in a case that could not be brought in Georgia.” Id. at 464. 

“Consent,” therefore, refers to whether a state has waived or reserved sovereign immunity over 

the particular claim, not whether it has expressly consented to be sued in another forum. Melton 

v. Crowder, 317 S.C. 253, 254–56, 452 S.E.2d 834, 834–36 (1995).  

 Thus, the relevant question is whether South Carolina has consented to suit for the breach 

of contract claims brought by AT-NET. It has. Sloan Const. Co., Inc. v. Southco Grassing, Inc., 

377 S.C. 108, 659 S.E.2d 158, 164 at fn. 6 (2008) (citing Hodges v. Rainey, 341 S.C. 79, 533 

S.E.2d 578, 585 (2000) (“We eliminated the State’s sovereign immunity from suit based upon its 

contractual obligation in 1978…) (internal citations omitted)). Because South Carolina has waived 

sovereign immunity for breach of a contractual obligation, it has consented to suit and the judgment 

is valid.  

 NEXT argues that “the only venue in which a South Carolina state actor may be sued is in 

the courts of the State of South Carolina.” NEXT fails to discuss, however, whether a state entity 

may be bound to an agreement to arbitrate. South Carolina courts have previously compelled state 

entities to arbitrate where it has entered into a valid arbitration agreement. Trident Technical 

College v. Lucas & Stubbs, LTD., 286 S.C. 98 (1985). It is undisputed that NEXT contractually 

agreed to arbitrate any dispute with AT-NET and that it agreed to Charlotte as the forum for that 

arbitration. NEXT cannot first agree to and demand arbitration and then complain that AT-NET 

complied with the Contract and its demand. The statutes cited by NEXT regarding where to bring 

a claim against a governmental entity are venue statutes, not jurisdictional. See Whetstone, 272 
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S.C. at 327. Venue can be waived. Henly v. North Trident Regional Hospital, 275 S.C. 193, 269 

S.E.2d 328 (1980). South Carolina has consented to suit for breach of contract claims and NEXT 

consented to arbitration in North Carolina. Based on this, NEXT can be compelled to arbitrate in 

North Carolina and the arbitration award and North Carolina judgment are valid.   

 Finally, political subdivisions of states “do not enjoy a constitutionally protected immunity 

from suit under the Eleventh Amendment of the United States Constitution.” Jinks v. Richland 

Cty., 538 U.S. 456, 466 (2003). As recently explained by the Utah Supreme Court, “Hyatt—which 

addressed constitutionally protected sovereign immunity—does not apply to political subdivisions. 

The principles set forth in Hall continue to govern a state’s governmental immunity grant to its 

political subdivisions and the respect that should be attributed to it by other states.”  Galindo v. 

City of Flagstaff, 452 P.3d 1185, 1187 (Sup. Ct. Utah 2019) (citing to Nevada v. Hall, 99 S.Ct. 

1182 (1979) (providing that states are free to choose whether or not to accord immunity or respect 

limits on liability established by sister states when those states were sued in their courts.)).   

 Whether NEXT should be entitled to sovereign immunity in a foreign court should be 

analyzed under the same framework as whether it would be entitled to state governmental 

immunity under the Eleventh Amendment. The Fourth Circuit has provided several factors in 

determining whether a political subdivision is an alter ego of the state, the most important of which 

being “whether the state treasury will be responsible for paying any judgment that might be 

awarded.” Ram Ditta v. Maryland National Capital Park and Planning Comm’n, 822 F.2d 456, 

457 (1987). Other factors include “whether the entity exercises a significant degree of autonomy 

from the state, whether it is involved with local versus statewide concerns, and how it is treated as 

a matter of state law.” Id. Consideration of these factors weigh against finding that NEXT is an 

alter ego of the state and entitled to state sovereign immunity: The judgment will not be paid from 
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the statue treasury, charter schools were established to provide a high degree of autonomy from 

state regulations and requirements, and NEXT educates local students and has no statewide impact 

or presence. The only factor in its favor is how it is treated as a matter of state law, but this is only 

one factor to be considered and is not determinative. Id. citing Blake v. Kline, 612 F.2d 718, 722 

(3rd Cir. 1979) (“Local law and decisions defining the status and nature of the agency involved in 

its relation to the sovereign are factors to be considered, but only one of a number that are of 

significance.”).  

 Because NEXT is a political subdivision, not a state actor, it is not entitled to the sovereign 

immunity discussed in Hyatt. Thus, even if NEXT’s interpretation of Hyatt were correct, which it 

is not, this case is properly analyzed under the Hall framework and North Carolina is free to ignore 

NEXT’s claims of immunity within its jurisdiction.  

 THEREFORE, for the reasons stated above, and based on the arguments of counsel, the 

memoranda submitted, the record in this case, and the common and statutory law of the State of 

South Carolina,  

 IT IS ORDERED,  

 That NEXT’s motions are denied. The clerk is directed docket and index the North Carolina 

judgment as any other judgment of this state in civil action number 2020-CP-23-00969.  

 AND IT IS SO ORDERED. 

       ______________________________ 
       Judge, Thirteenth Judicial Circuit  
 
 
 
Greenville, SC  
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
The NEXT School, Inc., a Public, Not-for-
Profit Corporation Incorporated & Existing 
under the Laws of the State of South 
Carolina, 
 

Plaintiff, 
 

vs. 
 
AT-NET Services-Charlotte, Inc., a Private 
Corporation Incorporated & Existing under 
the Laws of the State of North Carolina, and 
American Arbitration Association, Inc., a 
Not-for-Profit Corporation Incorporated & 
Existing under the Laws of the State of New 
York,  
 

Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
THIRTEENTH JUDICIAL CIRCUIT 

 
C. A. No. 2019-CP-23-06745 

 
 

 
 

ORDER 
 

 
 
AT-NET Services-Charlotte, Inc., 
 
 

Plaintiff, 
 

vs. 
 
The NEXT School, Inc.,  
 

Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
C. A. No. 2020-CP-23-00969 

 
 

 
 
 
 

 
This matter came before me for a hearing on March 1, 2021 on The NEXT School, Inc.’s 

(“NEXT”) motion to alter or amend the judgment of this court entered on July 7, 2020. Present at 

the hearing on behalf of NEXT was Steven Edward Buckingham of the Law Office of Steven 

Edward Buckingham, LLC.  Present at the hearing on behalf of AT-NET Services-Charlotte, Inc. 
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(“AT-NET”) was Adam C. Bach of the law firm Eller Tonnsen Bach, LLC. For the reasons stated 

herein, and in its original order, NEXT’s motion to alter or amend the court’s judgment is denied.  

NEXT contractually agreed to arbitration in North Carolina, demanded that AT-NET 

arbitrate its claims against NEXT, and participated in the arbitration proceeding in North Carolina. 

After an arbitration award was entered against NEXT, AT-NET filed an action to confirm its award 

as provided for by North Carolina law. NEXT failed to appear or contest confirmation in that 

proceeding. The North Carolina Superior Court confirmed the award, and it became a judgment of 

the North Carolina Court (the “North Carolina Judgment”). As a judgment of a sister state, the 

judgment against NEXT is entitled to the Full Faith and Credit of courts in South Carolina under 

both the United States Constitution and the Uniform Enforcement of Foreign Judgment Acts 

(“UEFJA”), S.C. Code § 15-35-900, et seq.  

The North Carolina Superior Court had subject matter jurisdiction to entertain confirmation 

of the arbitration award because it was statutorily empowered to do so. If NEXT wished to contest 

the award prior to confirmation, it was obligated to do so in accordance with the procedure set 

forth by North Carolina law. This is consistent with South Carolina’s well-established law that 

South Carolina courts do not have subject matter jurisdiction to adjudicate motions related to 

arbitration proceedings in other states. See Ashley River Properties I, LLC v. Ashley River 

Properties II, LLC, 374 S.C. 271, 280–81, 648 S.E.2d 295, 299–300 (Ct. App. 2007) (“Courts of 

other states applying the Uniform Arbitration Act to this issue have uniformly held a court's 

subject matter jurisdiction to consider motions related to arbitration is dependent upon, and arises 

from, the parties' agreement to conduct the arbitration proceedings in that state.”).   

In its motion to reconsider, NEXT relies on three cases: 1) Newberry v. Georgia Dep’t of 

Indus. Trade, 286 S.C. 574, 336 S.E.2d 464 (1985); 2) Melton v. Crowder, 317 S.C. 253, 254–56, 
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452 S.E.2d 834, 834–36 (1995); and 3) Franchise Tax Board of California v. Hyatt, 139 S.Ct. 

1485, 1496-1498 (2019). It is notable to the court that in each of these cases, the objecting state 

actor presented its jurisdictional arguments to the sister states’ courts and did not, as NEXT has 

done here, failed to appear. In Melton, the North Carolina Highway Patrol moved to dismiss an 

action in South Carolina circuit court based on lack of subject matter jurisdiction and lack of 

personal jurisdiction. See Melton, 452 S.E.2d at 835. The North Carolina Highway Patrol argued 

that under North Carolina law, North Carolina state actors could only be sued in the North Carolina 

Industrial Commission. In rejecting these arguments, the South Carolina Supreme Court held that 

“North Carolina’s partial waiver of [sovereign immunity] is sufficient to allow Melton to maintain 

his suit” in South Carolina.  

Similarly, in Newberry, the State of Georgia presented its arguments concerning sovereign 

immunity to the courts of South Carolina. Newberry, 336 S.E.2d 464. Finally, in Hyatt, 139 S.Ct. 

at 1490-1491, the State of California spent 21 years in Nevada courts contesting Nevada’s ability 

to apply its sovereign immunity statute, rather than California’s, to an action against its Franchise 

Tax Board.  

It is difficult for the court to believe that the Supreme Courts of both South Carolina and 

the United States failed to notice that the relevant state courts lacked subject matter jurisdiction to 

even hear and consider the matters before them. Instead, it is apparent that these courts possessed 

subject matter jurisdiction to hear and consider the objecting states’ sovereign immunity claims. 

Likewise, the North Carolina Superior Court possessed subject matter jurisdiction to hear and 

determine NEXT’s objections to the arbitration based on sovereign immunity grounds. NEXT 

failed to appear before the North Carolina Court and the North Carolina Judgment is final and 

entitled to Full Faith and Credit in South Carolina.  
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Further, even if NEXT had appeared in North Carolina to contest the award, South Carolina 

is amenable to suit in North Carolina based on South Carolina law. In its original motion seeking 

relief from the North Carolina Judgment, NEXT did not specify the basis for which it sought relief 

from the judgment but argued that sovereign immunity prevented it from being sued in North 

Carolina, citing to Newberry v. Georgia Dep’t of Indus. Trade, 286 S.C. 574 (1985) and Franchise 

Tax Board of California v. Hyatt, 139 S. Ct. 1485 (2019). The issue in both Newberry and 

Franchise Tax Board was whether one state may exercise jurisdiction over another state despite 

that state’s objection to the foreign state’s proceedings. In both Newberry and Franchise Tax 

Board, the dispositive consideration was whether the state was a “consenting” state. The answer 

to this question depends on whether or not the state has waived sovereign immunity for the types 

of claims brought in the foreign court.  See Hyatt, 139 S.Ct. at 1496-1497; Newberry, 336 S.E.2d 

at 464; Melton, 452 S.E.2d at 835-836. If it has, it is a “consenting” state and a foreign state court 

may choose to exercise jurisdiction over it. South Carolina has unquestionably waived sovereign 

immunity with regard to breach of contract claims. It is therefore a consenting state as to the claims 

brought by AT-NET, and the North Carolina judgment based on these claims is valid. 

For these reasons, the North Carolina Judgement is valid and enforceable against NEXT.  

It is noteworthy, however, that NEXT appears to have shifted its position regarding whether a 

South Carolina state actor may be bound by an arbitration clause. In its original motions, NEXT 

argued that it could not be forced to arbitrate. Now it argues that it can be forced to arbitrate but 

only in South Carolina. This is noteworthy because the contract in this case involves interstate 

parties and the arbitration provision, therefore, is subject to the Federal Arbitration Act (“FAA”), 

9 U.S.C. § 1, et seq. The Supreme Court of the United States has held that “when parties agree to 

arbitrate all questions arising under a contract, the FAA supersedes state laws lodging primary 
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jurisdiction in another forum, whether judicial or administrative.” Preston v. Ferrer, 552 U.S. 346, 

359, 128 S. Ct. 978, 987, 169 L. Ed. 2d 917 (2008). Thus, the FAA preempts contrary state law 

and, therefore, the underlying arbitration itself was proper in North Carolina.  

Finally, NEXT argues that the North Carolina state court failed to engage in any analysis 

regarding NEXT’s amenability to suit in North Carolina. This is unsurprising since NEXT chose 

not to appear and present any of its arguments to the North Carolina court.  

 THEREFORE, for the reasons stated above in its original order, and based on the 

arguments of counsel, the memoranda submitted, the record in this case, and the common and 

statutory law of the State of South Carolina, NEXT’s motion to alter or amend the judgment of the 

court is DENIED.  

 AND IT IS SO ORDERED. 

 

       ______________________________ 
       Judge, Thirteenth Judicial Circuit  
 
 
 
Greenville, SC  
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
THE NEXT SCHOOL, INC., a Public, 
Not-for-Profit Corporation Incorporated 
& Existing under the Laws of the State of 
South Carolina, 
 

Plaintiff, 
 
               vs. 
 
AT-NET SERVICES—CHARLOTTE, 
INC., a Private Corporation Incorporated 
& Existing under the Laws of the State of 
North Carolina, and AMERICAN 
ARBITRATION ASSOCIATION, 
INC., a Not-for-Profit Corporation 
Incorporated & Existing under the Laws of 
the State of New York, 
 

Defendants. 

) 
) 
) 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
IN THE COURT OF COMMON PLEAS 
THIRTEENTH JUDICIAL CIRCUIT 
 
C.A. No. 2019-CP-23-___________________ 
 
 
 
 
 
 
SUMMONS 
 
 
 
 
 
 
 
 
 
 

 

TO THE DEFENDANTS ABOVE-NAMED: 

You are hereby summoned and required to answer the Complaint in this action, a copy of 

which is herewith served upon you, and to serve a copy of your Answer to said Complaint to the 

undersigned counsel at his office, 16 Wellington Avenue, Greenville, SC 29609, within thirty (30) 

days after service hereof, exclusive of the day of such service.  If you fail to answer the Complaint 

within the time aforesaid, Plaintiff will apply to the Court for the relief demanded therein, and 

judgment by default may be rendered against you for the relief demanded in the Complaint. 

 

[Signature Block Follows] 
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Respectfully submitted, 
 
s/ Steven Edward Buckingham 
 
Steven Edward Buckingham, Esq. (S.C. Bar No. 75089) 
The Law Office of Steven Edward Buckingham, LLC  
16 Wellington Avenue 
Greenville, SC 29609 
(o) 864.735.0832 
(e) seb@buckingham.legal 

 
Attorney for Plaintiff 

 

Filed this    18th   Day of November, 2019. 
Greenville, South Carolina 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
THE NEXT SCHOOL, INC., a Public, 
Not-for-Profit Corporation Incorporated 
& Existing under the Laws of the State of 
South Carolina, 
 

Plaintiff, 
 
               vs. 
 
AT-NET SERVICES—CHARLOTTE, 
INC., a Private Corporation Incorporated 
& Existing under the Laws of the State of 
North Carolina, and AMERICAN 
ARBITRATION ASSOCIATION, 
INC., a Not-for-Profit Corporation 
Incorporated & Existing under the Laws of 
the State of New York, 
 

Defendants. 

) 
) 
) 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
IN THE COURT OF COMMON PLEAS 
THIRTEENTH JUDICIAL CIRCUIT 
 
C.A. No. 2019-CP-23-___________________ 
 
 
 
 
 
 
COMPLAINT 
 
 
 
 
 
 
 
 
 
Trial by Jury Not Demanded 

 

 COMES NOW The NEXT School, Inc., Plaintiff, by and through its undersigned counsel, 

and complaining of the Defendants, would respectfully show unto this Honorable Court as follows: 

INTRODUCTION 

1. This is an action for declaratory relief, seeking a judicial determination that 

Plaintiff—as a South Carolina state-actor—is not subject to the jurisdiction of any court or tribunal 

for which the State of South Carolina has not given its express consent to be sued, and that the 

decision of any such extra-jurisdictional tribunal adverse to the interests of a South Carolina state-

actor is void ab initio. 

PARTIES, JURISDICTION & VENUE 

2. Plaintiff is The NEXT School, Inc.  It is organized as a not-for-profit corporation 

under the laws of the State of South Carolina, and maintains its principal place of operation in 
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Greenville County.  Plaintiff is also “a public school and part of the South Carolina Public Charter 

School District,” S.C. Code § 59-40-40(2)(a), which renders Plaintiff a state actor, see 

McNaughton v. Charleston Charter Sch. for Math & Science, Inc., 411 S.C. 249, 266, 768 S.E.2d 

389, 399 (2015). 

3. Defendant AT-Net Services—Charlotte, Inc. (“AT-Net”) is a corporation 

incorporated under the laws of the State of North Carolina, and, on information and belief, 

maintains its principal place of business in Mecklenburg County, North Carolina. 

4. AT-Net, on information and belief, engages regularly in business transactions with 

contacts in South Carolina.  Furthermore, the origin of the underlying dispute involves a business 

transaction that AT-Net engaged in with Plaintiff, involving AT-Net’s delivery of (what turned 

out to be inferior) technological goods in South Carolina. 

5. Defendant American Arbitration Association, Inc. (“AAA”) is a not-for-profit 

corporation incorporated under the laws of the State of New York. 

6. Plaintiff is informed and believes that AAA engages in routine and systematic 

business with contacts in South Carolina. 

7. This Court is vested with subject matter jurisdiction with regard to this dispute by 

virtue of the South Carolina Constitution, Article V, § 11, as enabled through South Carolina Code 

§ 14-5-10 et seq. 

8. This Court has personal jurisdiction over each Defendant pursuant to South 

Carolina Code § 36-2-802 and § 36-2-803. 

9. Venue in this Court is proper pursuant to South Carolina Code § 15-7-30. 
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ALLEGATIONS OF FACT 

10. During 2015, AT-Net agreed to provide Plaintiff with certain technological goods 

which were needed to provide Plaintiff’s students with fast, reliable access to the internet, quite 

obviously to facilitate their education. 

11. At the time of Plaintiff’s agreement with AT-Net, and continuing for months 

thereafter, it was Plaintiff’s understanding—based on the explicit representations of AT-Net 

personnel—that AT-Net’s compensation for the technology provided to Plaintiff would come 

through a federal program intended to fund scholastic investments in technology. 

12. On several occasions, AT-Net personnel confirmed with Plaintiff that they were 

both knowledgeable and experienced in perfecting their right to payment through the 

aforementioned federal program. 

13. These representations proved, ultimately, untrue. 

14. AT-Net, for reasons of its own doing, failed to apply to the federal government for 

payment on the technology provided to Plaintiff. 

15. AT-Net subsequently took the position that there was never any agreement with 

Plaintiff for AT-Net to pursue compensation from the aforementioned federal program, and that 

Plaintiff was primarily and immediately liable to AT-Net for the technology provided. 

16. AT-Net thereafter demanded a substantial amount of money from Plaintiff for the 

technology provided, in derogation of their agreement. 

17. When Plaintiff reminded AT-Net that AT-Net needed to pursue payment from the 

federal government, AT-Net refused, and elected to pursue action against Plaintiff directly. 
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18. In November 2018, AT-Net commenced arbitration proceedings against Plaintiff 

with the AAA. 

19. From the outset of those proceedings, Plaintiff consistently argued that Plaintiff 

was not subject to suit in any jurisdiction or proceeding other than the courts of the State of South 

Carolina.  This is because: 

a. Plaintiff, as an operator of charter schools in South Carolina, is indisputably 

regarded as a “part of the South Carolina Public Charter School District,” S.C. Code 

§ 59-40-40(2)(a); 

b. In that connection, Plaintiff is indisputably regarded under South Carolina law as a 

“state actor,” McNaughton v. Charleston Charter Sch. for Math & Science, Inc., 

411 S.C. 249, 266, 768 S.E.2d 389, 399 (2015); 

c. As a state actor, Plaintiff may only be sued in a court or tribunal for which the State 

of South Carolina has given its express consent to be sued; and, 

d. The only venue in which a South Carolina state actor may be sued is the courts of 

the State of South Carolina, S.C. Code § 15-78-10(e) & § 15-77-50. 

20. Plaintiff raised this jurisdictional challenge in its answer to AT-Net’s complaint, 

filed in arbitration, as well as in a contemporaneously submitted motion to dismiss. 

21. AAA denied Plaintiff’s motion.  The arbitration hearing was scheduled for May 2, 

2019. 

22. Plaintiff renewed its jurisdictional challenge again on or about April 28, 2019. 

23. AAA’s arbitrator did not resolve the motion in advance of the arbitration hearing, 

which proceeded as scheduled on May 2. 
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24. Immediately prior to the commencement of the arbitration hearing, Plaintiff 

delivered a notice to both AAA’s arbitrator and AT-Net’s counsel that Plaintiff was participating 

in the arbitration hearing only under protest, subject to and without waiving its jurisdictional 

defenses. 

25. Following the arbitration hearing, AAA’s arbitrator decided that AAA had 

jurisdiction over AT-Net’s dispute with Plaintiff, and that Plaintiff was liable to AT-Net for the 

full amount of liability claimed by AT-Net. 

26. On or about May 15, 2019, Plaintiff submitted a motion to vacate the arbitration 

award on the basis of the same jurisdictional deficiencies.   

27. By letter dated May 23, 2019, the AAA’s arbitrator denied Plaintiff’s motion and 

issued an award in favor of AT-Net. 

28. On or about September 30, 2019, AT-Net filed an action in North Carolina state 

court to confirm the AAA arbitrator’s award.  A hearing on that motion is, according to Plaintiff’s 

understanding, set for Thursday, November 21. 

29. At no point has any arbitration panel or the court of any other State had any 

jurisdiction over the dispute between Plaintiff and AT-Net, nor will they ever.  Plaintiff is a state 

actor; it may only be sued in the venues approved by the State of South Carolina; and the time is 

nigh for a declaration that, when the General Assembly says you may sue a state actor only in the 

courts of our State, that is simply the law. 

FOR A FIRST & ONLY CAUSE OF ACTION 
(Declaratory Judgment) 

30. Plaintiff incorporates each and every of the foregoing allegations of fact into this 

cause of action, to the extent such allegations are not inconsistent with those that follow in this 

cause of action. 
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31. There is a real, live, substantial, and justiciable controversy among the parties as to 

whether Plaintiff is a state actor and whether, regardless of such status, it may be subject to the 

jurisdiction of any court or tribunal other than as permitted by the South Carolina General 

Assembly. 

32. Plaintiff respectfully requests a declaratory judgment that: 

a. Affirms its status as a South Carolina state actor; 

b. Affirms the law of this State, that a South Carolina state actor may be sued only in 

the venues expressly consented to by the General Assembly; and, 

c. Establishes, once and for all, that the arbitration proceeding initiated by AT-Net 

and convened by AAA, and the award which flowed therefrom, are void ab initio. 

PRAYER FOR RELIEF 

WHEREFORE, having fully stated its claim against Defendants, at least as such claim is 

presently known and understood, Plaintiff respectfully requests a judgment and order which 

provides for the relief requested, and for such other and further relief as the court deems just and 

proper. 

Respectfully submitted, 
 
s/ Steven Edward Buckingham 
 
Steven Edward Buckingham, Esq. (S.C. Bar No. 75089) 
The Law Office of Steven Edward Buckingham, LLC  
16 Wellington Avenue 
Greenville, SC 29609 
(o) 864.735.0832 
(e) seb@buckingham.legal 

 
Attorney for Plaintiff 

 

Filed this    18th   Day of November, 2019. 
Greenville, South Carolina 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
The NEXT School, Inc., a Public, Not-for-
Profit Corporation Incorporated & Existing 
under the Laws of the State of South 
Carolina, 
 

Plaintiff, 
 

vs. 
 
AT-NET Services-Charlotte, Inc., a Private 
Corporation Incorporated & Existing under 
the Laws of the State of North Carolina, and 
American Arbitration Association, Inc., a 
Not-for-Profit Corporation Incorporated & 
Existing under the Laws of the State of New 
York,  
 

Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
THIRTEENTH JUDICIAL CIRCUIT 

 
C. A. No. 2019-CP-23-06745 

 
 

 
 

DEFENDANT AT-NET SERVICES-
CHARLOTTE, INC.’S ANSWER AND 

COUNTERCLAIMS 
 

(Jury Trial Demanded) 

 
The defendant, AT-NET Services-Charlotte, Inc., a Private Corporation Incorporated & 

Existing under the Laws of the State of North Carolina (hereinafter, “AT-NET”), answering the 

complaint, would respectfully allege and show unto the Court as follows:  

 FOR A FIRST DEFENSE 

1. The allegations of paragraph 1 are not directed at AT-NET and, therefore, no 

response is required from AT-NET.  To the extent a response is required the allegations are denied. 

2. AT-NET admits, upon information and belief, that Plaintiff is a not-for-profit 

corporation formed under the laws of the State of South Carolina and maintains its principal place 

of operation in Greenville County.  The remaining allegations constitute a legal conclusion to 

which no response is required from AT-NET.  To the extent a response is required the allegations 

are denied. 
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3. AT-NET admits the allegations of paragraph 3. 

4. In response to the allegations of paragraph 4, AT-NET admits that it has transacted 

business in the State of South Carolina in the past and that the subject business dispute relates to 

the delivery of certain goods to a customer located in South Carolina.  AT-NET denies the 

remaining allegations. 

5. AT-NET admits, upon information and belief, the allegations of paragraph 5. 

6. AT-NET lacks sufficient information to form a belief as to the truth of the 

allegations of paragraph 6 and, therefore, denies same. 

7. AT-NET admits that the Court has subject matter jurisdiction over this action. 

8. In response to the allegations of paragraph 8, AT-NET admits that the Court has 

personal jurisdiction over AT-NET.  AT-NET lacks sufficient information to form a belief as to 

the truth of the remaining allegations and, therefore, denies same. 

9. AT-NET admits the allegations of paragraph 9.  

10. In response to the allegations of paragraph 10, AT-NET admits that the parties 

entered into an agreement wherein AT-NET agreed to provide certain technological goods and/or 

services to Plaintiff in exchange for monetary consideration (the “Agreement”). To the extent that 

any other allegation may go beyond or contradict this admission it is denied. 

11. AT-NET denies the allegations of paragraph 11.  

12. AT-NET denies the allegations of paragraph 12. 

13. AT-NET denies the allegations of paragraph 13. 

14. AT-NET denies the allegations of paragraph 14. 

15. In response to the allegations of paragraph 15, AT-NET admits that the parties’ 

Agreement provided that Plaintiff would be responsible for the payment of the goods and services 
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supplied by AT-NET.  AT-NET denies that it was contractually required by the Agreement to seek 

payment from the federal government before demanding payment from Plaintiff or that it ever 

agreed otherwise.  AT-NET denies the remaining allegations.  

16. AT-NET denies the allegations of paragraph 16. 

17. In response to the allegations of paragraph 17, AT-NET admits that it demanded 

payment from Plaintiff for all amounts due and outstanding from Plaintiff under the Agreement 

and initiated legal proceedings against Plaintiff to enforce the Agreement.  AT-NET denies the 

remaining allegations. 

18. AT-NET admits the allegations of paragraph 18.   

19. In response to the allegations of paragraph 19, AT-NET admits that Plaintiff did 

raise jurisdictional arguments in prior proceedings in North Carolina. Further answering, in 

response to AT-NET’s lawsuit filed in Mecklenburg County, North Carolina, the plaintiff 

demanded that the suit be dismissed and the dispute be arbitrated, to which AT-NET consented. 

The remaining allegations are denied.  

20. AT-NET admits the allegations of paragraph 20. 

21. AT-NET admits the allegations of paragraph 21. 

22. AT-NET admits the allegations of paragraph 22. 

23. AT-NET admits the allegations of paragraph 23. 

24. AT-NET admits the allegations of paragraph 24. 

25. AT-NET admits the allegations of paragraph 25. 

26. In response to the allegations of paragraph 26, AT-NET refers to Plaintiff’s motion 

to vacate and denies any allegations inconsistent therewith. 

27. AT-NET admits the allegations of paragraph 27. 
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28. AT-NET admits the allegations of paragraph 28 and would further show that the 

award was confirmed.   

29. AT-NET denies the allegations of paragraph 29. 

30. In response to the allegations of paragraph 30, AT-NET repeats and realleges the 

defenses stated in the previous paragraphs as if fully restated herein. 

31. AT-NET denies the allegations of paragraph 31. 

32. The allegations of paragraph 32 constitute a legal conclusion to which no response 

is required.  To the extent a response is required, the allegations are denied. 

33. AT-NET denies each and every allegation of the complaint not admitted, explained, 

or modified hereinabove. 

FOR A SECOND DEFENSE 

34. AT-NET adopts and realleges the allegations of its previous defenses as if fully 

repeated herein. 

35. Plaintiff has failed to state facts sufficient to constitute a cause of action, and the 

complaint should be dismissed. 

FOR A THIRD DEFENSE 

36.  AT-NET adopts and realleges the allegations of its previous defenses as if fully 

repeated herein. 

37. Plaintiff’s claims for relief are barred, in whole or in part, by the equitable doctrines 

of unclean hands, estoppel, and laches. 

FOR A FOURTH DEFENSE 

38. AT-NET adopts and realleges the allegations of its previous defenses as if fully 

repeated herein. 
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39. Plaintiff has voluntarily and intentionally waived known rights against AT-NET, 

and therefore Plaintiff’s claims should be dismissed. 

FOR A FIFTH DEFENSE 

40. AT-NET adopts and realleges the allegations of its previous defenses as if fully 

repeated herein 

41. Plaintiff’s claim is barred by the doctrines of res judicata and collateral estoppel. 

FOR A SIXTH DEFENSE 

42. AT-NET adopts and realleges the allegations of its previous defenses as if fully 

repeated herein 

43. Plaintiff’s claim is preempted by the Federal Arbitration Act. 

FOR AN SEVENTH DEFENSE 

44. AT-NET adopts and realleges the allegations of its previous defenses as if fully 

repeated herein 

45. Plaintiff’s claim is time-barred for failure to take action within ninety days of the 

final award. 

FOR AN EIGHTH DEFENSE AND BY WAY OF COUNTERCLAIMS 
(Factual Allegations) 

46. This counterclaim is pled solely and exclusively in the alternative and hypothetical 

event that the court finds for the plaintiff on its action and no other.  

47. AT-NET is a North Carolina corporation with a principal place of business in 

Mecklenburg County, North Carolina. 

48. Upon information and belief, NEXT School is a South Carolina nonprofit 

organization with a principal place of business in Greenville County, South Carolina. 

49. Venue and jurisdiction are proper in the Circuit Court of Greenville County. 
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50. The claims asserted herein are brought within all applicable statutes of limitation 

and repose. 

51. All conditions precedent to this action have been satisfied.  

52. In July 2015 NEXT School hired AT-NET to provide technology (“IT”) goods and 

services.  

53. From July 2015 to the present, AT-NET provided IT goods and services to NEXT 

School. 

54. To date, NEXT School has failed and refused to pay AT-NET for IT goods and 

services rendered from July 2015 through the present in the principal amount of $50,434.11, plus 

interest at the rate of 18% per annum from the dates of breach. 

55. As of August 15, 2017, NEXT School owes AT-NET at least $61,060.80 in 

principal and interest, with interest continuing to accrue at the contractual rate. 

FIRST COUNTERCLAIM 
(In the alternative, Breach of Contract) 

56. The allegations of paragraphs 1 through 55 are realleged and incorporated herein 

by reference. 

57. As set forth above, AT-NET and NEXT School contracted for AT-NET to provide 

IT goods and services to NEXT School. 

58. AT-NET performed its obligations under the contract. 

59. NEXT School breached the contract by failing to make payments to AT-NET for 

goods and services rendered when the invoices became due and payable. 

60. Pursuant to the written agreement between the parties, NEXT School’s outstanding 

invoices begin accruing interest at 18% per annum if not paid within thirty days of issuance. 
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61. As a result of NEXT School’s failure to timely pay its invoices, AT-NET has been 

damaged in the principal amount of $50,434.11, plus interest at the rate of 18% per annum from 

the various dates of breach. 

SECOND COUNTERCLAIM 
(In the alternative, Quantum Meruit) 

62. The allegations of paragraphs 1 through 61 are realleged and incorporated herein 

by reference. 

63. AT-NET provided IT equipment and services to NEXT School with a reasonable 

expectation of payment for the equipment and services. 

64. NEXT School knowingly and voluntarily accepted the benefit of the equipment and 

services under circumstances requiring it to compensate AT-NET or otherwise be unjustly 

enriched. 

65. AT-NET is entitled to recover the reasonable value of the equipment and services 

it provided. 

66. The reasonable fair market value of the equipment and services provided by AT-

NET is at least $50,434.11. 

67. As a direct result of NEXT School’s failure to pay for the fair value of the goods 

and services provided by AT-NET, NEXT School has been unjustly enriched at AT-NET’s 

expense. 

68. In the event that it is determined that there is not a contract between AT-NET and 

NEXT School, AT-NET is entitled to judgment against NEXT School for unjust enrichment or in 

quantum meruit for the principal sum of $50,434.11, plus pre-judgment interest at the highest rate 

allowable by law.  
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WHEREFORE, having fully answered the complaint herein, the defendant, AT-NET 

Services-Charlotte, Inc., prays that the complaint be dismissed with costs and for such other and 

further relief as the Court deems just and proper.  

In the alternative, AT-NET Services-Charlotte, Inc., prays: 

1. That AT-NET be awarded judgment against NEXT School in the principal amount 

of $50,434.11, plus interest at the rate of 18% per annum from the various dates of breach for 

NEXT School’s failure to pay its obligations for goods and services rendered;  

2. That AT-NET be awarded judgment against NEXT School in excess of $10,000.00 

for actual damages sustained as a result of NEXT School’s breach of contract or, alternatively, 

Defendant’s unjust enrichment. 

3. That the costs of this action be taxed to NEXT School; 

4. That AT-NET be awarded attorneys’ fees pursuant to the agreement between the 

parties; and 

5. That AT-NET have such other and further relief as the Court may deem just and  

proper. 
 

 
 
 
 
 

Signature page follows 
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Respectfully submitted, 
 
 
s/Adam C. Bach                               
Adam C. Bach (#74885) 
J. Brendan Kelley (#102972) 
ELLER TONNSEN BACH, LLC 
1306 South Church Street 
Greenville, SC 29605 
Telephone: (864) 236-5013 
Facsimile: (864) 312-4191 
abach@etblawfirm.com 
bkelley@etblawfirm.com 
 
Attorneys for Defendant AT-NET Services-
Charlotte, Inc., a Private Corporation 
Incorporated & Existing under the Laws of 
the State of North Carolina 

 
January 17, 2020 
 
Greenville, South Carolina  
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
THE NEXT SCHOOL, INC., a Public, 
Not-for-Profit Corporation Incorporated 
& Existing under the Laws of the State of 
South Carolina, 
 

Plaintiff, 
 
               vs. 
 
AT-NET SERVICES—CHARLOTTE, 
INC., a Private Corporation Incorporated 
& Existing under the Laws of the State of 
North Carolina, and AMERICAN 
ARBITRATION ASSOCIATION, 
INC., a Not-for-Profit Corporation 
Incorporated & Existing under the Laws of 
the State of New York, 
 

Defendants. 

) 
) 
) 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
IN THE COURT OF COMMON PLEAS 
THIRTEENTH JUDICIAL CIRCUIT 
 
C.A. No. 2019-CP-23-06745 
 
 
 
 
 
 
REPLY TO COUNTERCLAIM 
 
 
 
 
 
 
 
 
 
Trial by Jury Demanded 
 

 

 The NEXT School, Inc., Counterclaim-Defendant, by and through its undersigned counsel, 

respectfully submits this Reply to the Counterclaim asserted by Defendant AT-NET Services-

Charlotte, Inc. 

INTRODUCTION 

1. The NEXT School, Inc. (“the School”) is submitting this Reply out of an 

abundance of caution.  On November 18, 2019, the School commenced this action by filing a 

summons and complaint; the only cause of action asserted in the Complaint was for declaratory 

judgment, seeking a judicial determination that an underlying arbitration proceeding was void.  On 

January 17, 2020, Defendant AT-NET Services-Charlotte, Inc. (“AT-NET”) filed an answer to 

the complaint, and further, as its own protective action, asserted counterclaims for breach of 

contract and quantum meruit with regard to issues that were ostensibly decided in the arbitration 
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proceeding at issue; according to AT-NET, these counterclaims were raised “solely and 

exclusively in the alternative and hypothetical event that the court finds for [the School] on its 

action” for declaratory relief.  On February 16, 2020, the School filed a motion for judgment on 

the pleadings, as well as a motion to dismiss AT-NET’s counterclaims. 

2. AT-NET subsequently commenced a separate civil action against the School, 

seeking to domesticate a foreign judgment that was entered with respect to the arbitration 

proceeding.  (C.A. No. 2020-CP-23-00969.)  That action was commenced on February 17, 2020.  

The School filed a motion for relief from that judgment on March 16, 2020. 

3. The Court set a hearing for all three motions to be heard at the same time on May 

26, 2020.  Each of the School’s motions was denied, and a consolidated order to that effect was 

entered on July 7, 2020. 

4. The School filed a Rule 59 motion with respect to the Court’s consolidated order 

on July 16, 2020. 

5. A hearing on the School’s Rule 59 motion was held on March 1, 2021.  By order 

entered March 25, 2021, the School’s Rule 59 motion was denied. 

6. The practical effect of the Court’s March 25, 2021 order (from which an appeal 

haw now been taken) is that AT-NET’s attempt to enroll the foreign judgment against the School 

(which is the -00969 action) was permitted; in that connection, the Court’s order should have 

clarified that, in the context of the -06745 action, the School’s declaratory judgment action was 

decided on the merits in a way that was adverse to the School, and that AT-NET’s counterclaim 

was moot.  The Court’s order did not make such clarification. 

7. Regardless, the School has filed notices of appeal in both the -06745 and -00969 

actions, which ought to perfect a stay of proceedings in each case pending appeal. 
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8. However, as noted above, out of an abundance of caution, the School is filing this 

Reply to AT-NET’s counterclaim, precisely to avoid any adverse procedural consequences that 

might arise as a result of the Court’s March 25 order. 

FOR A FIRST DEFENSE TO THE COUNTERCLAIM 
(General Denial) 

9. Unless expressly admitted, qualified, or otherwise explained, each and every 

allegation of the counterclaim is denied. 

FOR A SECOND DEFENSE TO THE COUNTERCLAIM 
(Responses to Specific Allegations) 

10. The School incorporates each and every preceding paragraph and defense into this 

specific defense, to the extent that such preceding paragraphs and defenses are not inconsistent 

with the defense that follows. 

11. Responding to Paragraph 46 of AT-NET’s counterclaim, it is admitted that AT-

NET’s counterclaim is non-justiciable.  Subject to the non-justiciability of AT-NET’s 

counterclaim, any assertion of fact set out in Paragraph 46 to which a response is required from 

the School is denied. 

12. Responding to Paragraph 47 of AT-NET’s counterclaim, and subject to the 

School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph 

47 are, to the best of the School’s knowledge, information, and belief, admitted. 

13. Responding to Paragraph 48 of AT-NET’s counterclaim, and subject to the 

School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph 

48 are, to the best of the School’s knowledge, information, and belief, denied.  The School is 

organized as a not-for-profit corporation under the laws of the State of South Carolina, and 

maintains its principal place of operation in Greenville County.  The School is also “a public school 
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and part of the South Carolina Public Charter School District,” S.C. Code § 59-40-40(2)(a), which 

renders the School a state actor, see McNaughton v. Charleston Charter Sch. for Math & Science, 

Inc., 411 S.C. 249, 266, 768 S.E.2d 389, 399 (2015). 

14. Responding to Paragraph 49 of AT-NET’s counterclaim, and subject to the 

School’s continuing objection as to non-justiciability, the allegations set out in Paragraph 49 

constitute legal conclusions to which no response is required, and none shall be deemed as having 

been given.  To the extent that the allegations of Paragraph 48 require some other or further 

response, the School continues to object to the propriety of jurisdiction and venue on the basis of 

non-justiciability. 

15. Responding to Paragraph 50 of AT-NET’s counterclaim, and subject to the 

School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph 

50 are denied. 

16. Responding to Paragraph 51 of AT-NET’s counterclaim, and subject to the 

School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph 

51 are denied. 

17. Responding to Paragraph 52 of AT-NET’s counterclaim, and subject to the 

School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph 

52 are denied as written. 

18. Responding to Paragraph 53 of AT-NET’s counterclaim, and subject to the 

School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph 

53 are denied. 
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19. Responding to Paragraph 54 of AT-NET’s counterclaim, and subject to the 

School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph 

54 are denied. 

20. Responding to Paragraph 55 of AT-NET’s counterclaim, and subject to the 

School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph 

55 are denied. 

FOR A THIRD DEFENSE TO THE COUNTERCLAIM AND AS TO THE FIRST CAUSE OF ACTION 
(Breach of Contract) 

21. The School incorporates each and every preceding paragraph and defense into this 

specific defense, to the extent that such preceding paragraphs and defenses are not inconsistent 

with the defense that follows. 

22. Responding to Paragraph 57 of AT-NET’s counterclaim, and subject to the 

School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph 

57 are admitted. 

23. Responding to Paragraph 58 of AT-NET’s counterclaim, and subject to the 

School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph 

58 are denied. 

24. Responding to Paragraph 59 of AT-NET’s counterclaim, and subject to the 

School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph 

59 are denied. 

25. Responding to Paragraph 60 of AT-NET’s counterclaim, and subject to the 

School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph 

60 are denied. 
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26. Responding to Paragraph 61 of AT-NET’s counterclaim, and subject to the 

School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph 

61 are denied. 

FOR A FOURTH DEFENSE TO THE COUNTERCLAIM AND AS TO THE SECOND CAUSE OF ACTION 
(Quantum Meruit) 

27. The School incorporates each and every preceding paragraph and defense into this 

specific defense, to the extent that such preceding paragraphs and defenses are not inconsistent 

with the defense that follows. 

28. Responding to Paragraph 63 of AT-NET’s counterclaim, and subject to the 

School’s continuing objection as to non-justiciability, the School is without knowledge or 

information sufficient to form a belief as to the truth of such allegations, since they deal with the 

expectations of AT-NET, and so denies the same. 

29. Responding to Paragraph 64 of AT-NET’s counterclaim, and subject to the 

School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph 

64 are denied. 

30. Responding to Paragraph 65 of AT-NET’s counterclaim, and subject to the 

School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph 

65 are denied. 

31. Responding to Paragraph 66 of AT-NET’s counterclaim, and subject to the 

School’s continuing objection as to non-justiciability, the School is without knowledge or 

information sufficient to form a belief as to the truth of such allegations, and so denies the same. 

32. Responding to Paragraph 67 of AT-NET’s counterclaim, and subject to the 

School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph 

67 are denied. 
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33. Responding to Paragraph 68 of AT-NET’s counterclaim, and subject to the 

School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph 

68 are denied. 

FOR A FIFTH DEFENSE TO THE COUNTERCLAIM AND AS TO THE PRAYER FOR RELIEF 

34. The School incorporates each and every preceding paragraph and defense into this 

specific defense, to the extent that such preceding paragraphs and defenses are not inconsistent 

with the defense that follows. 

35. Responding to the prayer for relief of AT-NET’s counterclaim, and subject to the 

School’s continuing objection as to non-justiciability, the requests for relief set out in such 

paragraph are denied. 

FOR A SIXTH DEFENSE TO THE COUNTERCLAIM 
(Re-Assertion of General Denial) 

36. The School incorporates each and every preceding paragraph and defense into this 

specific defense, to the extent that such preceding paragraphs and defenses are not inconsistent 

with the defense that follows. 

37. As previously asserted, unless otherwise expressly admitted, qualified, or otherwise 

explained, each and every allegation of the counterclaim is denied. 

FOR A SEVENTH DEFENSE TO THE COUNTERCLAIM 
(Lack of Justiciability) 

38. The School incorporates each and every preceding paragraph and defense into this 

specific defense, to the extent that such preceding paragraphs and defenses are not inconsistent 

with the defense that follows. 

39. As previously described in the “Introduction” section to this Reply, there is 

presently no justiciable controversy before the Court, regardless of whether that circumstance is 
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described as a mootness, ripeness, claim or issue preclusion, and/or res judicata basis, or on any 

other basis affecting justiciability. 

FOR AN EIGHTH DEFENSE TO THE COUNTERCLAIM 
(Appellate Stay) 

40. The School incorporates each and every preceding paragraph and defense into this 

specific defense, to the extent that such preceding paragraphs and defenses are not inconsistent 

with the defense that follows. 

41. As previously described in the “Introduction” section to this Reply, and as reflected 

in the records of the Clerk of Court, this matter is presently on appeal, and is therefore subject to 

the stay imposed on cases proceeding before the appellate courts. 

FOR A NINTH DEFENSE TO THE COUNTERCLAIM 
(Reservation of Rights) 

42. The School incorporates each and every preceding paragraph and defense into this 

specific defense, to the extent that such preceding paragraphs and defenses are not inconsistent 

with the defense that follows. 

43. In the event this matter is no longer subject to a stay or otherwise becomes 

justiciable, the School hereby reserves the right to file an amended Reply to assert additional 

defenses that may be available. 
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 WHEREFORE, the School respectfully requests the entry of a judgment and order that 

provides such relief as the Court deems just and proper. 

Respectfully submitted, 
 
s/ Steven Edward Buckingham 
 
Steven Edward Buckingham, Esq. (S.C. Bar No. 75089) 
The Law Office of Steven Edward Buckingham, LLC  
16 Wellington Avenue 
Greenville, SC 29609 
(o) 864.735.0832 
(e) seb@buckingham.legal 

 
Attorney for The NEXT School, Inc. 

 

Filed this    24th   Day of April, 2021 
Greenville, South Carolina 

 

 

DEMAND FOR TRIAL BY JURY 
 

I, the undersigned counsel for The NEXT School, Inc., hereby request a trial by jury as to each 
and every cause of action to which the right of trial by jury is available, should this case at some 
point become justiciable. 
 

s/ Steven Edward Buckingham 
 
Steven Edward Buckingham, Esq.  
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE 

The NEXT School, Inc., a Public, 
Not-for-Profit Corporation Incorporated
& Existing under the Laws of the State of 
South Carolina, 

Plaintiff, 

vs. Transcript of Record
2019-CP-23-06745

AT-NET Services-Charlotte, Inc., a
Private Corporation Incorporated &
Existing under the Laws of the State
of North Carolina, and
American Arbitration Association, Inc.,
a Not-for-Profit Corporation Incorporated &
Existing under the Laws of the State of
New York,

Defendants.

May 26, 2020 
Greenville, South Carolina 

B E F O R E: 

The HONORABLE ALEX KINLAW, JR. 

A P P E A R A N C E S: 

Steven E. Buckingham, Representing the plaintiff
Adam Bach, Representing the defendant

SHARON G. HARDOON, CSR
Official Circuit Court Reporter, III
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THE COURT:  Let's go on the record.  The 

next matter before the Court is captioned NEXT 

School, Incorporated vs. AT-NET Services, 

Charlotte Incorporated, defendant, et. al.  This 

is case number 2019-CP-23-6745 and 

2020-CP-23-0960.  I have three motions before the 

Court; plaintiff's motion to dismiss, plaintiff's 

motion for partial summary -- partial judgment on 

the pleadings, and defendant NEXT School's motion 

for relief. 

I've got Mr. Steve Buckingham.  Where is he? 

MR. BUCKINGHAM:  Standing, sir. 

THE COURT:  Mr. Buckingham is standing.  

And then on the other side, I've got Mr. Bach.  Is 

that right?  

MR. BACH:  Yes, sir, Your Honor.

THE COURT:  Adam Bach. 

Which way do you want to proceed in, 

Counsel? 

MR. BUCKINGHAM:  Well, since I'm 

standing, let me, kind of, give you the color 

commentary on what is going on with this case.  

THE COURT:  Yes, go ahead and do that.  

MR. BUCKINGHAM:  First of all, may it 

please the Court, this is my first hearing after 
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the crisis so I'll be kicking the rust off the 

tires as I work my way back into the swing of 

things.  

This case as a contract dispute with a 

somewhat unusual spin.  The unusual spin is that 

my client, the NEXT School, which is a free public 

charter school here in Greenville entered into a 

contract with Mr. Bach's client, AT-NET Services.  

The contract, generally, was for the installation 

of cabling and other technology infrastructure 

devices for this school as it was setting up its 

scholastic operations here in Greenville in the -- 

as I recall, it was in the 2015 time frame. 

So, AT-NET provided this technology 

infrastructure to the school.  It was installed.  

There was a dispute about whether and to what 

extent it was functional.  The real crux of this 

comes up underneath how this contract was going to 

be paid. 

I didn't know anything about the program 

and what I tell you about before this case, but 

the Federal Communications Commission has a 

program they make it available to schools and 

libraries across the country every year to help 

these institutions improve their technology 
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infrastructure.  So they've got a pool of money 

that you can draw from.  And the way it generally 

works is if, say, I'm the school and I recognize 

technology needs that I have, I can get 

prequalified with the FCC's program.  It's called 

E-rate in order get a commitment that, when the 

technology is provided, the funds will be 

available from this federal pot of money. 

So the school went through this process, 

got prequalified to participate from the FCC, and 

the service provider was going to be AT-NET 

Services.  And, of course, AT-NET provided this 

technology, and then the wheels came off the bus. 

There are two ways that you can get 

funding through E-rate and there was an ambiguity 

about who was going to do what.  One way is that 

the school, the applicant institution, can pay the 

service provider and then seek reimbursement from 

the federal government.  The other way is that the 

service provider provides the technology, the 

school certifies that it's received the 

technology, and then the service provider makes 

application to E-rate and the federal government 

pays them directly.  Both ways are perfectly 

acceptable, but there was apparently confusion 
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about which way would be pursued in this 

circumstance. 

It was the school's understanding, since 

they were in start-up mode, that it was going to 

be AT-NET that submitted the payment request to 

the federal government to be reimbursed.  AT-NET 

thought it was the school that was going to pay 

them and then get reimbursed from the federal 

government.  For whatever reason, they couldn't 

work out that difference.

And then, despite what I perceive to be 

honest, good faith efforts, in order to facilitate 

AT-NET to petition the federal government to get 

paid directly, the window closed.  There's an 

annual time frame on that window every year. 

So, AT-NET, of course, comes looking to 

the school to pay them when that was not quite our 

understanding of how this transaction was going to 

occur, and that's when they commenced proceedings 

against the school. 

Now, it is absolutely critical to 

understand what the school's position is in our 

governmental constellation.  It is a charter 

school.  That does not mean it is a private 

school.  It is a charter school.  And under     
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South Carolina law, which is kind of unusual in 

how charter schools are done around the country, 

the way that the South Carolina government 

requires charter schools to be created is that 

they are -- they incorporate as a not-for-profit 

corporation just like any other private entity, 

and then they apply to the State, to the      

South Carolina Public Charter School District to 

get their charter.  And if approved, then that 

corporation that's formed can conduct its 

educational mission through the auspicious of the 

South Carolina Public Charter School System. 

For that reason, and you'll see this in 

the documents that I filed with the Court, it is 

the bedrock of the motions that are before you 

today to understand and appreciate that the 

school, NEXT School, Inc., despite the fact that 

it has "Inc." on it, is a state actor.  And that's 

not just Steve Buckingham on the wall, that is 

direct from the South Carolina code, the citations 

I provided to you in my memorandum, and it is also 

from the opinion of the South Carolina Supreme 

Court saying, in no uncertain terms, that public 

charter schools, like the school in this case, are 

state actors. 
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Now, why does that matter?  It matters 

because if the school is a state actor, then that 

restricts the opportunities that another truly 

private party, like AT-NET Services, has for 

pursuing legal relief from the school. 

And here's what I mean by that, it is 

axiomatic that you can only sue the State of South 

Carolina and its public bodies, its political 

organizations, underneath any state actor, in only 

the places where the state of South Carolina says 

you can sue us. 

And, in this case -- in every case, it's 

the law that the State of South Carolina says you 

can only sue the state and state actors in     

South Carolina state courts, period.  No other 

forum, no other venue, no other jurisdiction, only 

the courts of the state of South Carolina. 

Now, despite that, AT-NET began its legal 

journey with the school by suing us in          

North Carolina state court.  We raised objections 

to that.  They dismissed it and commenced 

arbitration proceedings because, as Mr. Bach has 

provided the Court in a recently filed memorandum, 

at least an attachment thereto, the contract does 

provide for arbitration. 

7
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

R_0057



From the outset of those arbitration 

proceedings, which I directly participated in -- I 

didn't participate in the North Carolina action 

because I'm not licensed up there -- but in the 

arbitration proceedings consistently, on no fewer 

than six separate occasions, I said to AT-NET, 

their counsel, and the arbitrator, guys, you can't 

compel arbitration against us.  We're a state 

actor under South Carolina state law, the 

proceedings have to happen in South Carolina state 

court.  Everyone disregarded me. 

So, ultimately the arbitrator issued an 

award in favor of AT-NET Services and against the 

school to the tune of about $80,000. 

The next step, and even after that award 

was issued, I filed a post-hearing, post-award 

motion to vacate raising all the jurisdictional 

arguments again.  They were, again, disregarded. 

The next step beyond that is that AT-NET 

went back to North Carolina state court to confirm 

the arbitration award.  And, frankly, the school 

did not appear.  It can't appear as a matter of 

law in a foreign jurisdiction under South Carolina 

law. 

So North Carolina state court confirms 
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the arbitration award, and that brings us to 

today, which is, AT-NET, through Mr. Bach, seeking 

to enroll that foreign judgment here in South 

Carolina against the school. 

And I'm, again, in front of you -- well, 

in front of you for the first time, but, again, in 

front of a legal proceeding saying, all those 

prior proceedings, the arbitration, the 

confirmation of the award in North Carolina, all 

of that is impermissible under state law.  It is 

jurisdictionally improper.  It should not have 

happened.  It's void ab initio. 

So there is no foreign judgment to 

enroll, and that's the basis of my request for 

relief from judgment that I filed in the context 

of one of the actions in front of you.  And, 

separately, with the motion for judgment on the 

pleadings, the only cause of action that I've 

asserted in the complaint is for declaratory 

judgment that all those proceedings are void. 

And so that's why I've moved for judgment 

on the pleadings with regard to.  

THE COURT:  Okay.  

MR. BUCKINGHAM:  You may have questions 

for me and I'm glad to field those.  
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THE COURT:  No, I don't.  As a matter of 

fact, I read your memorandum and I think it -- I 

don't really have any questions. 

Let me hear from you, counselor.  

MR. BACH:  Thank you, Your Honor.  I 

wanted to make sure the Court received a copy of 

the brief I filed this morning.  I brought an 

extra copy.  Mr. Buckingham has one.  If I could 

hand it up, if that's okay.  This is in response 

to the brief.  

THE COURT:  Give me 30 seconds to 

sanitize it.  Thirty-second sanitizer. 

MR. BACH:  I'm still getting used to it.  

THE COURT:  I got it right here. 

MR. BACH:  That's a fresh copy.  The only 

pages I touched were the ones I handed to you.  Better 

safe than sorry. 

THE COURT:  Better safe than sorry. 

MR. BACH:  I'd have a hard time appearing 

in front of you if you think I gave you COVID.  

THE COURT:  That wouldn't be nice.  

Okay, we're good.  Yes, sir.  

MR. BACH:  Thank you, Your Honor.  On 

behalf of AT-NET, just by way of background, some 

issues that were not addressed in Mr. Buckingham's 
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recitation of the facts, I don't know that there's 

a lot of disagreement, but just to provide some 

additional color:  AT-NET and NEXT entered into a 

contract that provided for arbitration and that 

it's governed by North Carolina law.  The 

arbitration provision was enforceable under    

North Carolina law.  AT-NET is a North Carolina 

company.  NEXT is a South Carolina charter school; 

therefore, the services that were provided are 

interstate commerce and the Federal Arbitration 

Act applies.  So to the extent that any rules or 

statutes that would disfavor arbitration, they 

have to stand up to scrutiny of the Federal 

Arbitration Act and are preempted by them. 

The contract, since it had the 

arbitration provision in North Carolina, it's true 

my client initially filed suit in              

Mecklenburg County, North Carolina. 

NEXT's attorney at the time was            

David Rothstein.  And David Rothstein sent an 

email to my client on October 4th that's attached 

to the motion that I filed on October 4th -- I 

mean the memo I filed on October 4th.  And this 

David Rothstein on behalf of the NEXT School.  

This is Exhibit B.  "My client is not willing to 
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waive arbitration in this matter.  I would request 

that you voluntarily dismiss the complaint in 

Mecklenburg County without prejudice and submit 

the matter to arbitration as required by the 

contract.  Please let me know your client's 

decision by next Wednesday, October 11th so I'll 

have sufficient time to prepare and file a motion 

to dismiss."

Mr. Rothstein, actually Exhibit C, some 

additional emails, he actually followed through.  

He filed a motion to dismiss in North Carolina for 

lack of personal jurisdiction or to compel 

arbitration.  And at NEXT School's request, we 

agreed to dismiss the case in Mecklenburg and 

proceed with arbitration.  In the contract, there 

is not a provision as to the jurisdiction for 

arbitration but the parties agreed via an email 

from Mr. Buckingham to the case coordinator for 

the American Arbitration Association.  This is 

Exhibit D.  Mr. Buckingham sent an email to     

Mr. Germanji on January 9, 2019 saying that they 

agreed to Charlotte as the location for the 

arbitration.  

THE COURT:  Who is Mr. Germanji? 

MR. BACH:  Germanji was the manager of 
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ADR Services for the American Arbitration 

Association. 

THE COURT:  That's Exhibit D?  

MR. BACH:  Yes, sir. 

THE COURT:  Let me get there.  Hold on.  

And this agreement was between who?  

MR. BACH:  So it wasn't this agreement.  

What I read from this, maybe Mr. Buckingham can 

fill you in, was that after the demand for 

arbitration was filed with AAA, there was a 

question as to where the proceeding would be held.  

THE COURT:  Right. 

MR. BACH:  It looks like the parties all 

agreed on Charlotte.  According to this,             

Mr. Buckingham said that, you know, without 

waiving his objections to jurisdiction and venue, 

Charlotte is an acceptable forum.  

So the parties proceeded to arbitration 

in Charlotte as provided by the contract.  And 

that arbitration proceeding resulted in a final 

arbitration award in favor of AT-NET on              

May 23, 2019 on their breach of contract claims.  

THE COURT:  Let me ask you -- I didn't 

mean to cut you off, counselor -- why did you 

agree to that?  
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MR. BUCKINGHAM:  Well, so the way that 

the AAA said that they would address my 

jurisdictional arguments is that they needed to 

know what the venue would be in order to have an 

arbitrator assigned.  The AAA, the coordinator 

that Mr. Bach referenced, Mr. Germanji, I made my 

first jurisdictional objection to him and he said, 

I'm not taking it up.  It needs to be in front of 

the arbitrator.  They can't assign an arbitrator 

until you have a location for arbitration, and so 

that's how that developed. 

So that's why I say in the email that   

Mr. Bach references, subject to and without 

waiving any objections to jurisdiction or venue, 

you know, we are fine with this proceeding in 

Charlotte.

My hope was that, when in arbitrator got 

assigned, I can reraise my motions to dismiss for 

lack of jurisdiction, which I did, and they would 

be ruled upon.  In fact, they weren't ruled upon 

until after the arbitration hearing.  

THE COURT:  Go ahead.  

MR. BACH:  Thank you, Your Honor.  So on 

May 23rd, the arbitrator found in favor of AT-NET 

on its breach of contract claims. 
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Then, again, this contract governed by 

North Carolina law under the North Carolina 

general statutes an arbitration award can be 

confirmed in the Superior court for the county in 

which the arbitration was held. 

So on October 7, 2019, AT-NET moved to 

confirm the arbitration award with the   

Mecklenburg County Superior Court, and a hearing 

was held on November 21, 2019.  There is no 

indication at all that NEXT didn't have notice of 

that hearing.  They did not file any objection to 

the confirmation within the 90 days as required by 

North Carolina law and required by the             

Federal Arbitration Act.  They did not appear at 

the hearing and contest confirmation of the award 

on any grounds or basis whatsoever as required 

both under North Carolina general statutes and the 

Federal Arbitration Act. 

The Superior Court, which is their court of 

general jurisdiction, a sister court to this court, 

the Circuit Court here, noted that no application to 

modify, vacate, or correct a final arbitration award 

was filed -- had been filled and the time to file such 

an application had passed. 

The order and judgment of the            
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Superior Court of North Carolina is attached as 

Exhibit E, and as an exhibit to that order is the 

arbitration award which is confirmed. 

Under North Carolina law, which is the 

same as the Federal Arbitration Act and under the 

South Carolina Arbitration Act, once the 

arbitration award is confirmed, it becomes a 

judgment of the North Carolina courts that is 

subject to respect just like any other judgment of 

the state. 

Two days prior to the hearing, NEXT filed 

is a declaratory judgment action in              

South Carolina.  Following confirmation, we moved 

under the Uniform Enforcement of Foreign Judgments 

Act to have that judgment enrolled here as a 

judgment of the State of South Carolina.  

And, at that point in time, NEXT filed 

its motion for relief from judgment. 

Your Honor, we have several reasons why 

all the motions should be denied beginning with, 

our court has been clear that it does not have 

subject matter jurisdiction to review a form 

arbitration award, and I'm talking specifically 

about Ashley River Properties I vs. Ashley River 

Properties II, 374 S.C. 271.  In that case, our 

16
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

R_0066



Supreme Court said, applying both the plain 

language of the Act, and it's talking about the 

South Carolina Uniform Arbitration Act, in the 

cases of other states interpreting similar 

provisions, South Carolina courts do not have 

subject matter jurisdiction to consider a motion 

to review an arbitration award issued in a 

proceeding conducted, in that case it was       

New York, but in a foreign jurisdiction pursuant 

to the parties' written agreement. 

In that case it was New York, but that 

case used jurisdictions -- other cases from other 

jurisdictions saying, look, if the arbitration 

occurs in New York, or in North Carolina, or some 

other state, your forum for challenging that award 

on any deficient basis is in that jurisdiction.  

We don't review other states.  And the reason for 

that is clear:  This court should not sit as an 

appellate court on the Superior Court in          

North Carolina, and that's essentially what         

Mr. Buckingham is asking the Court to do. 

There is no reason why NEXT could not 

have filed an objection to confirmation within the 

time period allotted under either -- under both 

the NCGS or the Federal Arbitration Act, have all 
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of its arguments reviewed and considered by the 

North Carolina Superior Court.  It did file a 

motion to dismiss in the Mecklenburg County 

Superior Court, so its concerns about am I 

subjecting myself to jurisdiction are not valid, 

and would not be in any regard.  An entity that 

arbitrates in a foreign jurisdiction has every 

right under those statutes of that state to appear 

and contest confirmation as provided for by their 

statutes.  They have a duty and a responsibility 

to do so, and, if they don't, their arguments are 

waived.  But this Court does not subject matter 

jurisdiction to review the decisions of the 

confirmation of a foreign jurisdiction.  

THE COURT:  If the there was a contested 

confirmation, they could have raised the issue of 

jurisdiction at that time.  

MR. BACH:  Right.  Any objection that 

they are currently raising in this court, they 

could have raised in the Mecklenburg County court. 

And I would just point out, they never 

raised that objection in Mecklenburg County court, 

other than initially with the motion to dismiss, 

which agreed to, and then based on their demands 

that we go to arbitration, and then their consent 
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that we appear in Charlotte.  So the time to raise 

the issues that are being raised now was prior to 

confirmation of the award. 

And I'll skip ahead in my brief a little 

bit.  The NEXT School uses the term                

"subject matter" imprecisely in its brief.  Okay? 

So the judgement that we are here about 

today is the confirmed arbitration award for the 

North Carolina court, which is a judgment of the 

State of North Carolina, and we're seeking to have 

it enrolled here. 

The plaintiff is saying -- or NEXT School 

is saying, well, the arbitration panel did not 

have jurisdiction over the charter school.  That's 

their argument.  They didn't have subject matter 

jurisdiction over the charter school. 

As I pointed out in my a brief, subject 

matter jurisdiction in South Carolina just means 

the power to hear the class of cases that is 

before the Court.  It is not personal 

jurisdiction.  It is not saying, you have no basis 

to hail me in to court.  It is saying that you do 

not have the power to consider the type of case 

before you.  This is very important. 

The North Carolina Superior Court 
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unquestionably had subject matter jurisdiction to 

consider confirmation of the award.  That is the 

law in North Carolina.  The statute in           

North Carolina and the Federal Arbitration Act 

specifically authorized the North Carolina 

Superior Court to review and confirm arbitration 

awards.  So there is no dispute that it had 

subject matter jurisdiction over confirmation of 

the award. 

They're challenging the subject matter of 

the jurisdiction for award itself, but they're not 

challenging, and cannot challenge, the fact that 

the Superior Court had the jurisdiction to 

consider and confirm the award. 

And that's important because, if it had 

subject matter jurisdiction to consider and 

confirm the award, it was incumbent upon NEXT to 

appear in that court and contest the basis of the 

arbitration award on any basis it chose.  So we 

have to be very precise. 

When we talk about, did the                

North Carolina court lack subject matter 

jurisdiction, no one can make the argument that it 

lacked subject matter jurisdiction to consider and 

confirm arbitration award because it explicitly 
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did so under the North Carolina general statutes. 

You may argue, as Mr. Buckingham does, 

and I think he's incorrect and I'll get to that in 

a second, that NEXT wasn't subject to arbitration 

in North Carolina and then the arbitrator didn't 

have subject matter jurisdiction of that, but it 

was incumbent upon them, because the             

Superior Court was a court of competent 

jurisdiction over confirmation of the award, to 

appear in the court and contest the confirmation. 

So, Your Honor, I don't believe this 

court has the jurisdiction to consider the motions 

that the NEXT School has brought, or its motion 

for declaratory judgment.  I don't believe this 

Court can sit in as an appellate court over the 

North Carolina court on confirmation of this 

arbitration award, especially where the         

NEXT School demanded arbitration, consented to 

arbitration in North Carolina, and than failed to 

appear and contest confirmation after an adverse 

award was entered. 

Getting to the underlying argument that 

NEXT School makes about subject matter 

jurisdiction, the underlying argument is that the 

arbitrator, the AAA, lacked jurisdiction to hail 
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the NEXT School into court, because, according to 

Mr. Buckingham and the NEXT School, South Carolina 

has not consented to arbitration in foreign 

states, or to be sued in a foreign state. 

In support of that proposition, NEXT 

cites to the South Carolina case of            

Newberry vs. Georgia Department of Industrial 

Trade and the recently decided Supreme Court case 

of Franchise Tax Board of California vs. Hyatt.  

I'm going to start with Hyatt. 

Hyatt was decided last year and overruled 

Nevada vs. Hall in a progeny of cases.  And what 

Hyatt -- the question before the Court -- and I 

can't say it any better than Justice Thomas did -- 

the question before the Court as stated by the 

majority is whether the constitution of the  

United States permits a state to be sued by a 

private party without its consent in the courts of 

a different state. 

The question for Hyatt was, the   

Franchise Tax Board of California, which 

essentially is California's tax collecting arm, 

had collected taxes -- collected taxes from an 

individual named Hyatt who was a resident in 

Nevada.  He didn't think that their tax collection 
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efforts were correct.  He thought that they 

damaged them, and, in fact, a Nevada jury agreed.  

He sued the California tax collecting agency in 

Nevada and got a judgment against the California 

tax collecting agency. 

The problem was, is that under North -- 

I'm sorry -- under California law, the tax 

collecting agency was immunized under California 

law.  There was a California statute that 

immunized it from lawsuits that caused damage -- 

or brought damage from its tax collecting 

activities. 

Nevada didn't have a law like that.  In 

Nevada, you could sue a tax collecting agency if 

their actions were in gross negligence.  The 

Nevada court, the problem with the case as decided 

by Hyatt, or the reason why the Supreme Court 

intervened and said you can't do this was not that 

California had to answer a lawsuit in Nevada.  

That had nothing to do with the basis of the 

decision in Hyatt. 

The problem was, the Nevada court refused 

to apply California law and give the California 

state entity the same immunities in Nevada as it 

would have had in California. 
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So Hyatt could not have sued in 

California.  He could have sued in Nevada under 

Nevada law.  The question was, does Nevada have to 

apply to California law and immunize the tax 

collecting agency of California, or can it apply 

Nevada law and allow the suit to proceed. 

The Supreme Court answered that you have 

to apply the State immunities if there is -- 

Nevada has to apply California law if immunities 

exist there. 

That is exactly the same result that 

South Carolina reached in the Newberry case.  And 

in the Newberry case, South Carolina -- very 

simple factual pattern.  A South Carolina resident 

tried to sue the Georgia Department of Industry & 

Trade.  The question in that case was:  Can a 

South Carolina resident hail a Georgia state 

entity into South Carolina court for a lawsuit 

that occurred or arose in South Carolina?  Should 

the Court of this state exercise jurisdiction over 

a non-consenting be sister state? 

Here's how the Supreme Court of       

South Carolina defined consent.  A non-consenting 

is one protected by sovereign immunity.  It's not 

a state that says, you know, we don't scour 
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Georgia statutes to see if they consented to sue 

in some other state court or some other courts 

besides its industrial commission.  No.  The 

question isn't, where would it be sued in Georgia.  

The question is, can it be sued in Georgia at all 

for the same thing that you are trying to sue it 

for South Carolina?  And in Newberry, the      

South Carolina Supreme Court answered that 

question no.  If you can't sue them in Georgia for 

what you're trying to bring a suit for in          

South Carolina, then you can't sue them here. 

It's not that Georgia has to consent or 

give written permission, or you got to go to the 

legislature or governor for a permission slip to 

sue them here.  The question is, on consent, 

did -- has Georgia abrogated sovereign immunity so 

that you could sue them for the same thing in 

Georgia as you are attempting to sue them for 

here.  That is exactly what the Supreme Court said 

when it distinguished Newberry vs. Georgia Partner 

of Industry & Trade and Melton vs. Crowder, 

another Supreme Court case from 1995,               

317 S.C. 253. 

It states the State is immune unless it 

expressly consents to be sued.  And in that case, 
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it was a North Carolina highway patrolman who 

chased a suspect into South Carolina and then 

caused damaged due to his negligence here in   

South Carolina and the South Carolina resident 

tried to sue the North Carolina highway patrolman 

in South Carolina and the trial court dismissed 

and said, you can't do this.  Take a look at 

Newberry. 

In reversing the trial court, the   

Supreme Court said, no, you absolutely can sue the 

North Carolina Highway Patrol in South Carolina, 

if North Carolina has abrogated sovereign immunity 

and you could sue them in North Carolina.  So as 

long as you could file the suit in North Carolina, 

you can file the suit in South Carolina. 

So really the question about consent here 

is not whether or not South Carolina expressly 

stated that you could go to North Carolina or some 

other state.  The question is:  Has South Carolina 

abrogated sovereign immunity for the types of 

claims that AT-NET brought in this case?  And the 

answer to that question is an unquestionably yes.  

South Carolina abrogated sovereign immunity for 

suits based on a contractual obligation in 1978.  

It has repeatedly reaffirmed that there is no 
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sovereign immunity for a breach of a contract 

obligation.  I've cited some cases in there,   

Sloan Construction, Hodges vs. Raney.  Tinsley was 

the original case.  But there is no sovereign in 

South Carolina for breach of contract. 

So because you can sue South Carolina in 

South Carolina, you can also sue -- it is a 

consenting state, you can sue South Carolina in 

North Carolina. 

And let me just say, the factual pattern 

in Melton is absolutely square to rejecting what 

NEXT is arguing here.  Because in North 

Carolina -- and I'm also licensed in           

North Carolina -- in North Carolina the statutes 

in North Carolina only allow suit against a state 

governmental entity in the industrial commission 

of North Carolina.  That is what the statutes say.  

If you want to bring a case in North Carolina 

against a North Carolina state entity, it has to 

be in the industrial commission, just as 

Mr. Buckingham argues here that there are venue 

statutes saying that you have to sue a State 

entity in Circuit Court here. 

The Supreme Court didn't find that 

relevant at all.  What the Supreme Court said was, 
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that's not the relevant factor.  The relevant 

factor was, has sovereign immunity for this class 

of cases been abrogated.  So now you can sue them 

in Circuit Court here provided they've waived 

sovereign immunity there. 

I'll also say that they found exceptions to 

that in North Carolina and that it wasn't always in 

the industrial commission.  There were some types of 

cases in which a North Carolina entity could be sued 

outside the industrial commission. 

NEXT fails to address whether or not a 

state entity could be hailed into arbitration, but 

that question was considered in Trident Technical 

College vs. Lucas & Stubbs, 286 98, 1985.  I admit 

that this is part of the factual recitation from 

the Supreme Court.  But according to that case, 

Trident Technical College, which is unquestionably 

a State entity, is created by our State statues, 

and I've cited the statute. 

In Trident Technical College,              

Trident Technical College refused to arbitrate and 

petitioned this court, the Supreme of South 

Carolina -- I'm sorry.  Trident Technical refused 

to arbitrate, and the plaintiff in that case 

petitioned this court, the Supreme Court of    
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South Carolina to compel Trident Technical's 

arbitrator under the Federal Arbitration Act.  On 

May 20th, the hearing was held before the 

honorable Walter J. Bristow ordering that the 

federal act was applicable and requiring    

Trident Technical College to operate. 

So that is a State entity subject to the 

same laws that NEXT is, subject to the same venue 

statutes that are cited by NEXT being compelled 

into the arbitration under the Federal Arbitration 

Act, and I've cited over cases giving examples of 

public entities being compelled to arbitrate. 

And, as the Supreme Court recognized in 

that case and I note in my brief, failure to -- 

especially when the arbitration clause concerns 

interstate commerce, failure to enforce that 

provision to arbitrate is based on any        

South Carolina statute is preempted by the Federal 

Arbitration Act.  We cannot have a state law that 

would arbitration where the Federal Arbitration 

Act demands it, which is the case here. 

Your Honor, I would also argue, as I note 

in my brief, that NEXT is not entitled to 

sovereign immunity in a foreign court because it 

is a political subdivision of the State.  It is 
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not the State itself.  I set forth the reasons why 

I believe that NEXT ought to be -- its immunity 

ought to be analyzed by the same standard that is 

applied under 11th amendment, immunity.  And if 

you apply those factors, NEXT is not entitled to 

sovereign immunity in a foreign court, even under 

the Hyatt standard.  The Hall standard would apply 

in North Carolina, is free to disregard sovereign 

immunity for a political subdivision.  

And then finally, Your Honor, I would 

just note, we filed a counterclaim in the 

alternative.  I don't have much of a basis other 

than just the citation to the rules for the motion 

for dismissal of our counterclaim.  Our 

counterclaim is standard in the alternative.  The 

statute of limitations had not expired.  At the 

time we filed, all these filings were current in  

South Carolina. 

So in response to the NEXT School's 

declaratory judgment action, we restated our 

breach of contract claim here in South Carolina.  

Your Honor, there's nothing impermissible about us 

doing so.  We have the right to state a 

counterclaim in the alternative.  If this court 

were to find in favor of the NEXT School in its 
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declaratory judgment action and its motion for 

relief and, you know, that process were to play 

out in that way, then we still have a right to 

bring our breach of contract action here and have 

stated it within the applicable statute of 

limitations.  There's no reason why we would not 

be able to do so.  I don't know of any law that 

says that if a judgment is voided, it's voided for 

eternity.  You can't bring a new suit on its own.

Your Honor, I'm sorry, that was lengthy, 

but I'm happy to answer any questions.  

THE COURT:  Yes, sir.  

Go ahead.  

MR. BUCKINGHAM:  With regard to the 

proposition that the Federal Arbitration Act can 

compel a state actor to engage in arbitration, I 

don't know what the law -- the status of the law 

is.  I'll be candid with you.  I did not have a 

chance to vet Mr. Bach's citations before coming 

in here since the brief was filed about an hour 

ago. 

What I would expect is that the    

Trident Tech case that Mr. Bach mentioned probably 

did not address the sovereign immunities of state 

actors in analyzing the arbitration, the 
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compulsion of arbitration issue.  But I don't know 

that, and I've not researched that issue.  And so 

I can't make any representations one way or the 

other, but I suspect it's not as clean cut as    

Mr. Bach suggests, particularly when it comes to a 

federal law compelling a state actor to engage in 

a particular form of remedy. 

I suspect what the law is, is that there 

is federal deference to states engaging in and be 

amenable to claims only on the ways that they have 

said that they would be amenable to such claims, 

and according to such forms of relief and 

processes of relief as they would make them 

amenable. 

Now, that's an important thing.  There 

was some discussion here about is the school a 

political subdivision or a state actor or 

whatever.  That is totally irrelevant.  We know 

that's irrelevant because the Supreme Court has 

told us -- the South Carolina Supreme Court has 

told us that's irrelevant. 

In looking at the McNaughten case I cited 

the Supreme Court holds, in no uncertain terms, 

that the school is a state actor.  It doesn't make 

any distinction with a political subdivision or 
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what that mean for immunity, because, as the 

Supreme's note, it's irrelevant.  What's relevant 

is that NEXT is a state actor.  And, as a state 

actor, it is subject to the same immunities as 

other state actors, and one of those is not being 

held into -- to stand or account for a suit in any 

other place other than what the State has said. 

And the general assembly acting through 

both houses and with legislation passing the law 

by the signature of the governor has said, you 

can't sue state actors anywhere other than in the 

state of South Carolina.  You can't sue them in 

North Carolina.  And there is no statute that    

Mr. Bach can point to by which the general 

assembly, again with the signature of the governor 

has said, yes, state actors can be compelled to 

participate in arbitration.  That is does not 

exist anywhere in the South Carolina code.  The 

only thing that exists in the South Carolina code 

is a short brief, plain statement that says state 

actors are subject to suit only in South Carolina, 

period. 

Now, Mr. Bach has also characterized what 

I'm asking this court to do as -- 

THE COURT:  Let me ask you a question. 
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MR. BUCKINGHAM:  Yes, Your Honor.  

THE COURT:  Why didn't you object to the 

order and judgment confirming the arbitration 

award?  Why didn't you object to that?  

MR. BUCKINGHAM:  In North Carolina? 

THE COURT:  Yes. 

MR. BUCKINGHAM:  Well, because our 

position there was that North Carolina -- a    

North Carolina court has no authority.  

THE COURT:  Why didn't you appear to say 

that?  Nobody appeared.  Did you appear?  

MR. BUCKINGHAM:  No, no one appeared to 

say that.  

THE COURT:  Why not?  

MR. BUCKINGHAM:  Because, frankly, we 

considered that to be a legal nullity.  In fact, 

before the confirmation -- 

THE COURT:  Why didn't you just go and 

tell them that?  Why didn't somebody appear to 

tell them that?  

MR. BUCKINGHAM:  Frankly, we were afraid 

of being home cooked in North Carolina.  I mean, a 

North Carolina court is going to look at this and 

not care anything about -- 

THE COURT:  How do you know that?  How do 
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you know that unless you appear?  

MR. BUCKINGHAM:  We had just assumed 

that.  

THE COURT:  Oh.  That's a simple 

question.  I'll hear all your argument.  I'm just 

saying, I just wanted to know why you didn't 

appear.  

MR. BUCKINGHAM:  Sure. 

Well, to the point about you sitting as 

an appellate judge, that's exactly not what we're 

doing.  What we're doing -- well, what Mr. Bach 

has asked you to do is to find that the decision 

of the North Carolina state court is entitled to 

full faith and credit.  And the obligation of the 

court, again, the South Carolina code and the 

Uniform Enforcement Foreign Judgment Act requires 

you to examine the existence of full faith and 

credit.  Are there enough circumstances by which 

this court should enroll a judgment and full faith 

and credit to the North Carolina decision?  

Now, on that point, because I anticipated 

this argument from Mr. Bach, the South Carolina 

Court of Appeals has said a judgment of a court 

without jurisdiction of the person or the subject 

matter is not entitled to recognition or 
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enforcement in another state or to the full faith 

and credit provided for in the federal 

constitution.  Otherwise, before a court is bound 

by the judgment rendered in another state, it may 

inquire into the jurisdictional basis of the 

foreign court's decree.  And that case is        

Digital Ally, Inc. vs. Light-N-Up, LLC, 757 S.E.2d 

732, and it looks like the pen cite is at 734, 

735. 

Now, when it comes to jurisdiction, this 

absolutely is a question of subject matter 

jurisdiction.  It's about the competence of a 

court to hear and decide a case.  And if      

South Carolina has said that our state actors 

aren't amenable to sue anywhere else in any other 

forum, then necessarily no other forum has subject 

matter jurisdiction to render a judgment, adverse 

or otherwise, regarding South Carolina state 

actors. 

We see exactly what the problem is by 

doing that.  You go outside of that.  Apparently 

North Carolina says, oh, it's fine.  We can 

entertain suits against other state's actors here 

in these courts regardless of what the home state 

for that state actor says.  That provides an 
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inherent ground of conflict for the comity that 

should exist among the states, to accord state's 

respect for the sovereignty that each continues to 

possess. 

And here there is no indication 

whatsoever that the North Carolina Circuit Court 

engaged in any analysis, any discussion at all 

about whether or not NEXT was a South Carolina 

state actor.  None.  There is none that's 

portrayed in the order confirming the judgment.  

There's nothing.  

THE COURT:  Well, it would have been nice 

if somebody was there asking that question.  It 

would have been nice if you had a warm body 

sitting in the courtroom to pose that question, 

counsel.  

MR. BUCKINGHAM:  Your Honor, that may, in 

fact, certainly be the case.  But the fact of the 

matter is, the South Carolina general assembly 

says we didn't have to be there.  We didn't have 

to be there.  You're not amenable to suit.  State 

actors aren't amenable to suit, and can't -- and 

have no obligation show up in another court and 

said, oh, you can't be here.  You don't remember 

jurisdiction over us.  
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THE COURT:  Okay.  Anything else?  

MR. BUCKINGHAM:  No, Your Honor.  

THE COURT:  Anything else from either 

side? 

MR. BACH:  Your Honor, just briefly.  

What we're asking NEXT to do, come to                  

North Carolina and raise its arguments in that 

court, is exactly what the California Franchise 

Board did in Hyatt.  That case takes place in 

Nevada.  They spent 30 years -- the state entity 

for California spent 30 years in Nevada raising 

the arguments it had as to jurisdiction, as to 

comity, as to sovereign immunity, as to all these 

things in Nevada.  The idea that, you know, you 

don't have to appear in a foreign court because 

you're going to get home cooked, talk about a blow 

against comity and against cooperation among 

states. 

I'd also say that Mr. Buckingham's 

argument completely -- would completely abrogate 

Melton vs. Crowder, because North Carolina has 

only consented to suit in the Industrial 

Commission of North Carolina.  That's what the 

statute says.  Yet, a South Carolina court -- a 

South Carolina Supreme Court decision says, no, 
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you can sue the North Carolina Highway Patrol in a 

South Carolina Circuit Court provided it has 

waived sovereign immunity as to the class of cases 

for which you are attempting sue in               

South Carolina.  It was all squares with what 

they're arguing here. 

And really the question, Your Honor, that 

hasn't been brought up, although the answer is 

affirmative is, does North Carolina recognize the 

same doctrine as South Carolina.  And if you 

answer that question yes, which it is, I believe, 

then that really takes care of the question.  That 

is -- we apply the same doctrine in North Carolina 

to bring a South Carolina entity to North Carolina 

that South Carolina applies to bring a            

North Carolina entity into South Carolina. 

Thank you.  

MR. BUCKINGHAM:  One final point.  

THE COURT:  One final point.  

MR. BUCKINGHAM:  What Mr. Bach said, as 

far the reason why you wouldn't want to appear in 

North Carolina to contest this very action is 

shown by what happened in the Hyatt case.  As    

Mr. Bach just said, the State of California was in 

Nevada for 30 years litigating the fact that they 
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didn't have to be in Nevada litigating any issues 

against them, and Nevada consistently ruled 

against them.  And it took the United States 

Supreme Court saying, no, California is entitled 

to immunity.  None of this -- none of this had any 

jurisdictional basis.  

MR. BACH:  Your Honor, I apologize.  

Hyatt is important here.  I just want make sure 

it's clear.  California never challenged its 

ability to be sued in Nevada.  What California 

challenged was, does Nevada have to apply 

California law and give us immunity as we would 

have in California, and that's what the Court 

decided.  The Court said, Nevada you have apply 

the same immunity that California would have in 

California, not that you can't sue us here at 

all.  

THE COURT:  All right.  I'll tell you 

what I'm going to do:  I'm going to deny 

plaintiff's motion to dismiss, deny the 

plaintiff's motion for partial judgments on the 

pleadings, and deny defendant, NEXT School's 

motion for relief. 

I'm going to adopt the rationale as set 

forth by you, Mr. Bach, and ask you to prepare an 
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order incorporating the rationale and send it to 

me by way e-filing within 10 days -- or 20 days.  

Send a copy to opposing counsel before you send it 

to me.  

MR. BACH:  Yes, sir.  You said 20 days? 

THE COURT:  20 days.  Does that give you 

enough time?  

MR. BACH:  Yes, sir. 

THE COURT:  All right.  Thank you all.  

Have a good one.  

(The hearing was concluded.) 
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            I, SHARON G. HARDOON, Official Circuit 
Court Reporter, III for the State of South Carolina at 
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proceedings had and evidence introduced in the hearing 
of the captioned case, relative to appeal, in the 
Court of Common Pleas for Greenville County, 
Greenville, South Carolina.

I do further certify that I am neither kin, 
counsel, nor interest to any party hereto. 

June 7, 2021 

______________________________
Sharon G. Hardoon, CSR
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
THE NEXT SCHOOL, INC., a Public, 
Not-for-Profit Corporation Incorporated 
& Existing under the Laws of the State of 
South Carolina, 
 

Plaintiff, 
 
               vs. 
 
AT-NET SERVICES—CHARLOTTE, 
INC., a Private Corporation Incorporated 
& Existing under the Laws of the State of 
North Carolina, and AMERICAN 
ARBITRATION ASSOCIATION, 
INC., a Not-for-Profit Corporation 
Incorporated & Existing under the Laws of 
the State of New York, 
 

Defendants. 

) 
) 
) 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
IN THE COURT OF COMMON PLEAS 
THIRTEENTH JUDICIAL CIRCUIT 
 
C.A. No. 2019-CP-23-06745 
 
 
 
 
 
 
MOTION FOR PARTIAL JUDGMENT ON THE 
PLEADINGS 
 
 
 
 
 
 
 
 
 

 

 COMES NOW The NEXT School, Inc., Plaintiff, by and through its undersigned counsel, 

and pursuant to Rule 12(c), SCRCP, respectfully requests an Order from the Court which grants a 

judgment in Plaintiff’s favor as to the single cause of action for declaratory judgment set out in the 

Complaint. 

 Plaintiff intends to support this Motion with a memorandum to be submitted to the Court 

in advance of a hearing on this matter. 

 WHEREFORE, Plaintiff respectfully requests an award of the relief herein requested, and 

for such other and further relief as the Court deems just and proper. 
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Respectfully submitted, 
 
s/ Steven Edward Buckingham 
 
Steven Edward Buckingham, Esq. (S.C. Bar No. 75089) 
The Law Office of Steven Edward Buckingham, LLC  
16 Wellington Avenue 
Greenville, SC 29609 
(o) 864.735.0832 
(e) seb@buckingham.legal 

 
Attorney for Plaintiff 

 

Filed this    16th   Day of February, 2020. 
Greenville, South Carolina 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
THE NEXT SCHOOL, INC., a Public, 
Not-for-Profit Corporation Incorporated 
& Existing under the Laws of the State of 
South Carolina, 
 

Plaintiff, 
 
               vs. 
 
AT-NET SERVICES—CHARLOTTE, 
INC., a Private Corporation Incorporated 
& Existing under the Laws of the State of 
North Carolina, and AMERICAN 
ARBITRATION ASSOCIATION, 
INC., a Not-for-Profit Corporation 
Incorporated & Existing under the Laws of 
the State of New York, 
 

Defendants. 

) 
) 
) 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
IN THE COURT OF COMMON PLEAS 
THIRTEENTH JUDICIAL CIRCUIT 
 
C.A. No. 2019-CP-23-06745 
 
 
 
 
 
 
MOTION TO DISMISS 
 
 
 
 
 
 
 
 
 

 

COMES NOW The NEXT School, Inc., Plaintiff, by and through its undersigned counsel, 

and pursuant to Rule 12(b)(1) & (6), SCRCP, respectfully requests an Order from the Court which 

dismisses both causes of action of Defendant AT-NET Services—Charlotte, Inc. asserted against 

Plaintiff. 

 Plaintiff intends to support this Motion with a memorandum to be submitted to the Court 

in advance of a hearing on this matter. 

 WHEREFORE, Plaintiff respectfully requests an award of the relief herein requested, and 

for such other and further relief as the Court deems just and proper. 
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Respectfully submitted, 
 
s/ Steven Edward Buckingham 
 
Steven Edward Buckingham, Esq. (S.C. Bar No. 75089) 
The Law Office of Steven Edward Buckingham, LLC  
16 Wellington Avenue 
Greenville, SC 29609 
(o) 864.735.0832 
(e) seb@buckingham.legal 

 
Attorney for Plaintiff 

 

Filed this    16th   Day of February, 2020. 
Greenville, South Carolina 

 

 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 F

eb 16 9:15 P
M

 - G
R

E
E

N
V

ILLE
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2019C

P
2306745

R_0129



STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE  
 
AT-NET Services – Charlotte, Inc., 
 

Plaintiff, 
   

vs. 
 
The NEXT School, Inc.,  
 

Defendant.     

)
)
)
)
)
)
)
)
)
)
)
)
)
) 

IN THE COURT OF COMMON PLEAS 
THIRTEENTH JUDICIAL CIRCUIT 

 
 

 
 

NOTICE OF FILING OF FOREIGN 
JUDGMENT 

 
 

 
TO: DEFENDANT THE NEXT SCHOOL, INC. 
 

1. Please be advised that I represent AT-NET Services – Charlotte, Inc. in the above-

referenced action.   

2. AT-NET Services – Charlotte, Inc. is a Noth Carolina corporation with a registered 

agent located at 3401 St. Vardell Lane, Suite D, Charlotte, NC 29217. 

3. AT-NET Services – Charlotte, Inc.’s principal office is located at 3401 St. Vardell 

Lane, Suite D, Charlotte, NC 29217.  

4. My law firm, Eller Tonnsen Bach LLC, is located at 1306 South Church Street, 

Greenville, SC 29605.  

5. On November 27, 2019, the North Carolina Superior Court for Mecklenburg 

County entered judgment against the Defendant, The NEXT School, Inc., for damages in the 

amount of Forty-five Thousand Eight Hundred Fifty Two and 00/100 Dollars ($45,852.00), pre-

petition interest in the amount of Twenty-four Thousand Nine Hundred Eighty and 77/100 Dollars 

($24,980.77), Fifteen Thousand Fifty One and 00/100 Dollars in attorneys’ fees, Two Thousand 

Seven Hundred Seventy Five and 00/100 Dollars in arbitration costs, and Two Hundred and 
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 2 

00/100 Dollars in court costs.  An authenticated copy of the foreign judgement is attached hereto 

as Exhibit A.    

6. The order granting judgment was a final judgment.  

7. The judgment remains unsatisfied in full for damages in the amount of Forty-five 

Thousand Eight Hundred Fifty Two and 00/100 Dollars ($45,852.00), pre-petition interest in the 

amount of Twenty-four Thousand Nine Hundred Eighty and 77/100 Dollars ($24,980.77), Fifteen 

Thousand Fifty One and 00/100 Dollars in attorneys’ fees, Two Thousand Seven Hundred 

Seventy Five and 00/100 Dollars in arbitration costs, and Two Hundred and 00/100 Dollars in 

court costs.   

8. An authenticated copy of the judgment was filed with the Clerk of Court for the 

Superior Court Division for Mecklenburg County in the State of North Carolina. 

9. I have attached a file-stamped copy of the foreign judgment and affidavit. 

10. Pursuant to the Uniform Enforcement of Foreign Judgments Act, § 15-35-900 et 

seq., please be advised that you have 30 days from receipt of this notice to seek relief from the 

enforcement of the judgment.   

11. If the judgment is not satisfied and no relief is sought within 30 days of receipt of 

this notice, the judgment will be enforced in the same manner as any judgment in this state. 

 

 

 

 

 

[Signature on following page.] 
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Respectfully Submitted,  

      s/Adam C. Bach     
      Adam C. Bach (S.C. Bar #74885) 
      Brendan J. Kelley (S.C. Bar # 102972) 
      Eller Tonnsen Bach, LLC 
      1306 S. Church Street 
      Greenville, SC 29605 
      Phone: 864-236-5013 
      abach@etblawfirm.com 

bkelley@etblawfirm.com 
 

Attorney for AT-NET Services – Charlotte, Inc. 
 
 
February 17, 2020 
 
Greenville, SC 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
AT-NET Services—Charlotte, Inc., 
 

Plaintiff, 
 
               vs. 
 
The NEXT School, Inc., 
 

Defendant. 

) 
) 
) 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
IN THE COURT OF COMMON PLEAS 
THIRTEENTH JUDICIAL CIRCUIT 
 
C.A. No.: 2020-CP-23-00969 
 
 
 
MOTION FOR RELIEF FROM JUDGMENT 
AND/OR NOTICE OF DEFENSES 

 

 COMES NOW The NEXT School, Inc., Defendant, by and through its undersigned counsel, 

and pursuant to South Carolina Code § 15-35-940, respectfully submits this Motion for Relief from 

Judgment and/or Notice of Defenses. 

 In support of this Motion, Defendant would respectfully show unto this Honorable Court 

as follows: 

1. Defendant is “a public school and part of the South Carolina Public Charter School 

District,” S.C. Code § 59-40-40(2)(a), which renders Defendant a state actor for all purposes under 

the laws and Constitution of the State of South Carolina, see McNaughton v. Charleston Charter 

Sch. for Math & Science, Inc., 411 S.C. 249, 266, 768 S.E.2d 389, 399 (2015). 

2. In November 2018, Plaintiff commenced arbitration proceedings against Defendant 

before the American Arbitration Association. 

3. From the outset of those proceedings, and as a consequence of its state-actor status, 

Defendant consistently argued that Defendant was not subject to suit in any jurisdiction or 

proceeding other than the courts of the State of South Carolina. 

4. Defendant has detailed the relevant timeline of events, and in particular, the fact of 

it having raised jurisdictional objections at every pertinent procedural stage of the arbitration 
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proceeding, in a separate pleading that is on file with the Court of Common Pleas for the Thirteenth 

Judicial Circuit, C.A. No. 2019-CP-23-06745 (Greenville County).  That suit seeks a judicial 

declaration that the arbitration proceeding at issue in this case is void ab initio.  Defendant hereby 

incorporates the allegations of such pleading, as well as the relief demanded therein, into this 

Motion. 

5. Despite Defendant’s constant jurisdictional objections, the matter proceeded to 

arbitration on May 2, 2019.  The arbitrator subsequently issued an award in favor of Plaintiff, 

which Plaintiff presently seeks to enforce. 

6. The fact is, Defendant—as a South Carolina state actor—is not now, nor has it ever 

been, subject to suit in any forum other than the courts of the State of South Carolina.  This is the 

law as established by the South Carolina Constitution and the statutes promulgated thereunder by 

the General Assembly.  In derogation of these principles, Plaintiff is now seeking to enforce a 

judgment against Defendant that was awarded by the American Arbitration Association, and 

confirmed by the courts of a foreign jurisdiction.  None of this is permissible under South Carolina 

Code § 15-78-10(e) and § 15-77-50, which establish that South Carolina state actors may only be 

sued in a court or tribunal for which the State of South Carolina has given its express consent to 

be sued; that is to say, more precisely, only the courts of the State of South Carolina. 
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WHEREFORE, Defendant respectfully requests a Judgment and Order from the Court which 

denies Plaintiff’s effort to enroll the foreign judgment at issue against a South Carolina state actor, 

and provides such other and further relief as the Court deems just and proper. 

Respectfully submitted, 
 
s/ Steven Edward Buckingham 
 
Steven Edward Buckingham, Esq. (S.C. Bar No. 75089) 
The Law Office of Steven Edward Buckingham, LLC  
16 Wellington Avenue 
Greenville, SC 29609 
(o) 864.735.0832 
(e) seb@buckingham.legal 

 
Attorney for Defendant The NEXT School, Inc. 

 

Filed this    16th   Day of February, 2020. 
Greenville, South Carolina 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
THE NEXT SCHOOL, INC., a Public, 
Not-for-Profit Corporation Incorporated 
& Existing under the Laws of the State of 
South Carolina, 
 

Plaintiff, 
 
               vs. 
 
AT-NET SERVICES—CHARLOTTE, 
INC., a Private Corporation Incorporated 
& Existing under the Laws of the State of 
North Carolina, and AMERICAN 
ARBITRATION ASSOCIATION, 
INC., a Not-for-Profit Corporation 
Incorporated & Existing under the Laws of 
the State of New York, 
 

Defendants. 

) 
) 
) 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
IN THE COURT OF COMMON PLEAS 
THIRTEENTH JUDICIAL CIRCUIT 
 
C.A. No. 2019-CP-23-06745 
 
 
 
 
 
 
MEMORANDUM OF THE NEXT SCHOOL, INC. 
IN SUPPORT OF ITS MOTION FOR JUDGMENT 
ON THE PLEADINGS, MOTION TO DISMISS & 
MOTION FOR RELIEF FROM JUDGMENT 
 
 
 
 
 
 
 
 
 

 

AT-NET SERVICES—CHARLOTTE, 
INC., 
 

Plaintiff, 
 
               vs. 
 
THE NEXT SCHOOL, INC., 
 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

C.A. No.: 2020-CP-23-00969 
 
 
 
 

 

COMES NOW The NEXT School, Inc.—Plaintiff in one civil action, Defendant in another—

and pursuant to the applicable Rules of Civil Procedure, respectfully submits this Memorandum 

in Support of the relief requested in three separate motions: (1) a Motion for Judgment on the 

Pleadings; (2) a Motion to Dismiss the counterclaim of AT-Net Services—Charlotte, Inc.; and (3) 

a Motion for Relief from a foreign judgment in favor of AT-Net Services—Charlotte, Inc. 
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ORGANIZATION OF ARGUMENT 

At first blush, this case would appear to be a procedural quagmire.  But it’s actually not 

that complicated.  AT-Net Services—Charlotte, Inc. (“ATNSC”) is a North Carolina company.  

The NEXT School (“the School”) is a free public charter school here in Greenville.  ATNSC 

believes it has a contractual dispute with the School, and now, has sued the School three times on 

the same claim.  The first time was in North Carolina state court, and ATNSC voluntarily dismissed 

that action; the second time was in an arbitration proceeding; and the third time is presently before 

this Court. 

With regard to the arbitration proceeding, the School consistently objected to the validity 

of the proceeding on the basis of jurisdiction.  It is black-letter law that state actors—like the 

School—cannot be subject to suit in any venue other than the courts of the State of South Carolina.  

The arbitrator disregarded the School’s jurisdictional objections, and ultimately, issued an award 

in favor of ATNSC against the School.  Then, ATNSC went back to the courts of the State of 

North Carolina to confirm the arbitration award.  Now, ATNSC is attempting to enroll the foreign 

judgment against the School.  None of this is jurisdictionally permissible. 

 Before ATNSC’s award was confirmed, the School filed the underlying declaratory 

judgment action in this—a South Carolina—court, to declare that the arbitration proceedings were 

invalid.   

 Consequently, two of the motions presently before the Court are inextricably intertwined: 

(1) the School’s Motion for Judgment on the Pleadings, which seeks only a declaration that, as a 

matter of law, the arbitration proceedings were invalid on the basis of lack of jurisdiction; and (2) 

the School’s Motion for Relief from the foreign judgment, which is also invalid on the basis of 

lack of jurisdiction. 
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 The third motion is the School’s Motion to Dismiss ATNSC’s counterclaim.  ATNSC is 

very well aware that the arbitration award—and its subsequent confirmation in North Carolina—

are void.  Accordingly, in ATNSC’s answer to the School’s complaint for declaratory judgment, 

ATNSC has re-asserted—for a third time—its claim against the School.  This, too, as explained 

below, is subject to dismissal. 

 Accordingly, this Memorandum is structured in three parts.  Part I establishes the School’s 

identity as a South Carolina state actor.  Part II addresses the jurisdictional weakness of ATNSC’s 

arbitration award and confirmation efforts.  And Part III discusses the Motion to Dismiss. 

PART I: THE SCHOOL IS A SOUTH CAROLINA STATE ACTOR. 

 First, the South Carolina Code states, in no uncertain terms, that public charter schools are, 

“for purposes of state law and the state constitution, considered a public school and part of the 

South Carolina Public Charter School District.”  S.C. Code § 59-40-40(2)(a). 

 Second, the South Carolina Supreme Court has held, again in no uncertain terms, that 

public charter schools are “state actors.”  They are considered state actors “because [they are] 

classified as a public school; [are] funded by state money; and created by virtue of state law in 

furtherance of the state’s duty to provide public education pursuant to Article XI, section 3 of the 

South Carolina Constitution.”  McNaughton v. Charleston Charter Sch. for Math & Science, Inc., 

411 S.C. 249, 266, 768 S.E.2d 389, 399 (2015). 

 Third, and specifically, the School has already been recognized by the courts of this State 

as a state actor.  See Or. Granting in Part the School’s Mot. Dismiss, Alexander v. The NEXT 

School, Inc. et al., 2019-CP-37-00716 (Oconee County, S.C. Mar 2, 2020) (McIntosh, J.) (attached 

hereto as Attachment A). 
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PART II: SOUTH CAROLINA STATE ACTORS ARE NOT SUBJECT TO SUIT IN ANY FORUM 
OTHER THAN IN THE COURTS OF THE STATE OF SOUTH CAROLINA. 

 
 As a South Carolina state actor, the School can only be sued in the forums in which the 

State of South Carolina—through the General Assembly—has consented state actors to be sued.  

And on that point, the General Assembly has been very clear: the only venue in which a South 

Carolina state actor may be sued is the courts of the State of South Carolina.  S.C. Code § 15-78-

20(e) (“Nothing in this chapter is construed as a waiver of the state’s or political subdivision’s . . 

. consent to be sued in any state court beyond the boundaries of the State of South Carolina.”); 

S.C. Code § 15-77-50. 

 In that same connection, the appellate courts of this State have long held that state actors 

from sibling states cannot be sued in South Carolina courts.  See, e.g., Newberry v. Georgia Dep’t 

of Indus. Trade, 286 S.C. 574, 336 S.E.2d 464 (1985) (“Therefore, we hold, as a matter of comity 

and public policy, a non-consenting sister state [defined in a footnote as “one protected by 

sovereign immunity”] may not be sued in tort in South Carolina.”).  By the same logic, and 

according to the expressed will of the General Assembly, South Carolina state actors are not 

amenable to suit in the courts of any other state, including those of North Carolina. 

 Perhaps most importantly, the United States Supreme Court literally—in 2019—just 

decided a case on this very point, which vindicates the position taken by the School in this case.  

In Franchise Tax Board of California v. Hyatt, the Supreme Court squarely addressed the 

constitutionality of a private party seeking civil relief from a state actor in any forum other than a 

forum in which the opposing state has expressly consented to be sud.  139 S. Ct. 1485, 1496-98 

(2019).  The holding in Hyatt is clear: it is unconstitutional for a state—or one of its actors—to be 

subject to suit in any forum whatsoever, in derogation of its inherent immunity, unless the state 

has consented to the jurisdiction of that forum; any judgment, verdict, or award contrary to this 
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constitutional principle is void.  In short, what ATNSC has done—in pursuing its claim against 

the School in both arbitration and North Carolina courts—is neither constitutional nor supported 

by an adequate jurisdictional basis. 

 The School raised these arguments at every relevant point of the arbitration proceeding, 

including: 

1. In its answer to the arbitration complaint, (attached hereto as Attachment B); 

2. In a motion to dismiss the arbitration complaint, (attached hereto as Attachment C); 

3. In a renewed motion to dismiss prior to the arbitration hearing, (attached hereto as 

Attachment D); 

4. In a notice of protest, provided to the arbitrator at the commencement of the arbitration 

hearing, (attached hereto as Attachment E); and, 

5. In a post-hearing motion to vacate, (attached hereto as Attachment F). 

Each of these jurisdictional objections were consistently disregarded, in complete derogation of 

the South Carolina Constitution, the South Carolina Code, the South Carolina Supreme Court, and 

the Constitution of the United States.  The School is hopeful that now, finally, this Court will 

vindicate its immunities as a South Carolina state actor, acknowledge the fact that the underlying 

arbitration proceedings are void, and refuse to endorse a judgment that should never have been 

entered. 

PART III: ATNSC’S COUNTERCLAIM MUST BE DISMISSED. 

 By way of counterclaim to the School’s complaint for declaratory judgment, ATNSC has 

sued the School for breach of contract and for quantum meruit.  This is the exact same claim for 

which relief was sought by ATNSC in the arbitration proceeding.  The fact that ATNSC has sued 
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the School, again, for a third time, on the same claim betrays its lack of confidence in the 

jurisdictional propriety of the arbitration award. 

 In any event, at this procedural stage, since ATNSC continues to assert that the arbitration 

award is valid, then the simple fact is that the counterclaim is not a live controversy.  Presumably, 

it is moot unless and until this Court holds the arbitration proceeding void.  Accordingly, the 

counterclaim must be dismissed under Rules 12(b)(1) & (6), SCRCP. 

CONCLUDING STATEMENT 

 For the foregoing reasons, the School respectfully requests a decision which grants its 

Motion for Judgment on the Pleadings as to the declaratory relief of invalidity, which denies 

ATNSC’s effort to enroll the jurisdictionally defective foreign judgment against the School, and 

which grants the School’s motion to dismiss the counterclaim, and further, provides for such other 

relief as the Court deems just and proper. 

Respectfully submitted, 
 
s/ Steven Edward Buckingham 
 
Steven Edward Buckingham, Esq. (S.C. Bar No. 75089) 
The Law Office of Steven Edward Buckingham, LLC  
16 Wellington Avenue 
Greenville, SC 29609 
(o) 864.735.0832 
(e) seb@buckingham.legal 

 
Attorney for The NEXT School, Inc. 

 

Filed this    21st   Day of May, 2020. 
Greenville, South Carolina 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF OCONEE 
 
EDWARD M. ALEXANDER, 
 

Plaintiff, 
 
               vs. 
 
THE NEXT SCHOOL, INC. d/b/a 
NEXT SCHOOL EAGLE RIDGE and 
JOSEPH ELI GREENBERG 
Individually, 
 

Defendants. 

) 
) 
) 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
IN THE COURT OF COMMON PLEAS 
TENTH JUDICIAL CIRCUIT 
 
Civil Action No.: 2019-CP-37-00716 
 
 
 
ORDER GRANTING IN PART AND DENYING IN 
PART DEFENDANTS’ MOTION TO DISMISS 

 

 THIS MATTER came before the Court on a Motion to Dismiss, pursuant to Rule 12(b)(1) & 

(6), SCRCP, filed by Defendants as to the entirety of the Complaint.  A hearing on the Motion was 

held on Thursday, February 5, 2020.  Present at the hearing were Brian C. Gambrell, Esq., on 

behalf of Plaintiff, and Steven Edward Buckingham, Esq., on behalf of Defendants.  Upon due 

consideration of the memoranda submitted by the parties and the arguments presented, and for the 

reasons and to the extent set out below, Defendants’ Motion is GRANTED IN PART and DENIED IN 

PART. 

FACTUAL BACKGROUND 

 The Court is mindful of the standard of review applicable to motions to dismiss, see, e.g., 

Doe v. Bishop of Charleston, 407 S.C. 128, 134, 754 S.E.2d 494, 497-98 (2014), and accordingly, 

has evaluated the legal sufficiency of the Complaint with the assumption that all well-pleaded facts 

are truthful and accurate.  In that connection, it is alleged that Plaintiff was a student at The NEXT 

School, Inc. during the 2016-2017 scholastic year.  It is further alleged that the NEXT School, Inc. 

is a charter school, incorporated and existing under South Carolina law, and that it operates a 

school in Oconee County known as “NEXT School Eagle Ridge” (hereinafter referred to simply 
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as “the School”).  The principal of the School at the time in question was Defendant Greenberg 

(hereafter, “the Principal”). 

 In general, Plaintiff alleges that during the 2016-2017 scholastic year, he was wrongfully 

disciplined by, and ultimately expelled from, the School.  It is further alleged that the School, 

including the Principal, made a criminal referral to the Oconee County Sheriff’s Office without a 

good faith basis, ultimately resulting in charges that were initially brought against Plaintiff being 

dismissed nolle prosequi.   

 Plaintiff has alleged that he sustained damages as a direct and proximate consequence of 

Defendants’ wrongful conduct.  To that end, Plaintiff has filed this Complaint, which is comprised 

of six causes of action: (1) gross negligence; (2) false imprisonment; (3) malicious prosecution; 

(4) abuse of process; (5) defamation; and (6) breach of contract.  Defendants’ Motion to Dismiss 

attacks the legal sufficiency of each of these causes of action, and those arguments are considered 

in turn below. 

DISCUSSION OF LAW 

 At the outset, the Court perceives that Plaintiff’s claim can be divided between his tort-

based causes of action, (Counts 1-5), and his contract-based cause of action, (only Count 6).  The 

Court also perceives that, in general, the allegations against Defendants can be divided between 

those against the School and the Principal, in the Principal’s official capacity, and those against 

the Principal in his individual capacity only.   

I. TO THE EXTENT THAT PLAINTIFF HAS ALLEGED A BREACH OF CONTRACT AGAINST THE 

PRINCIPAL, THAT ACTION IS DISMISSED AGAINST THE PRINCIPAL IN BOTH HIS 

INDIVIDUAL AND OFFICIAL CAPACITIES. 
 
 It is not immediately clear from the face of the Complaint whether the Principal is intended 

to be named as a party-defendant in connection with the contract-based cause of action.  
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Regardless, for the sake of clarity, the Court concludes that, to the extent the Principal has been 

included as a party-defendant in that cause of action, the action is dismissed against him. 

 The allegations of the Complaint identify two documents as the source of a contractual 

duty owed to Plaintiff.  One source is the School’s charter; the other is the NEXT Student Peer 

Guide, which the Court understands to be something of a student handbook propounded by the 

School to its students.  The Complaint does not suggest that the Principal, personally, entered into 

any contractual obligation with Plaintiff, and the Court has not been presented with any 

information to suggest that such a contractual relationship existed.  Therefore, the breach of 

contract action against the Principal—to the extent that one is alleged—is dismissed. 

II. PLAINTIFF’S TORT-BASED CAUSES OF ACTION AGAINST THE SCHOOL AND THE 

PRINCIPAL, BUT ONLY IN THE PRINCIPAL’S OFFICIAL CAPACITY, ARE DISMISSED. 
 

Plaintiff has alleged that the School is organized as a charter school under South Carolina 

law, and this is not disputed.  Under South Carolina law, charter schools must be organized as a 

public, not-for-profit corporation.  S.C. Code § 59-40-40(1).  Then, if a charter is granted, the body 

that issues the charter and oversees the school’s operations is the Public Charter School District.  

Id. § 59-40-220(a).  This results in the unusual circumstance of a private organization becoming, 

for all intents and purposes, a public school.  Id. § 59-40-40(2)(a); see also McNaughton v. 

Charleston Charter Sch. for Math & Science, Inc., 411 S.C. 249, 266, 768 S.E.2d 389, 399 (2015).  

Consequently, charter schools are subject to the same obligations—and benefit from the same 

immunities—appertaining to traditional public schools.  Specifically for the purposes of this 

matter, it must be acknowledged that tort-based claims against charter schools must be brought in 

a manner consistent with the South Carolina Tort Claims Act, S.C. Code § 15-78-10 et seq. 

In that connection, Defendants have filed this Motion to Dismiss on the basis that Plaintiff’s 

tort-based causes of action against Defendants are barred by the two-year statute of limitations set 
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out at South Carolina Code § 15-78-110.  According to Defendants’ argument, since the Complaint 

was filed on November 21, 2019, any allegations of tort-based conduct against Defendants that 

occurred prior to November 21, 2017 are time-barred. 

Plaintiff’s first argument against the applicability of the Tort Claims statute of limitations 

is that the Safe School Climate Act, S.C. Code § 59-63-110 et seq., has abrogated, in part, the 

portion of the Tort Claims Act that would extend its protections to charter schools and their agents.  

The Court is not convinced.  There do not appear to be any decisions from the courts of this State 

which suggest that such an abrogation has occurred, and, in fact, the Safe School Climate Act 

states in no uncertain terms that “[t]his section does not create or alter tort liability.”  Id. § 59-63-

150(A).  Accordingly, it is the determination of this Court that the Tort Claims Act has not been 

abrogated by the Safe School Climate Act. 

Plaintiff next contends that the two-year statute of limitation established by the Tort Claims 

Act is inapplicable, and that, under the extending provisions of S.C. Code § 15-78-110, the proper 

limitations period is three years.  The extending provisions that Plaintiff refers to are triggered 

when a complainant has presented a claim against a state actor in the manner required by S.C. 

Code § 15-78-80.  It is Plaintiff’s contention that he has met this triggering event by the filing of 

a prior verified complaint against the School.  (C.A. No. 2017-CP-23-00014.)  Consequently, 

Plaintiff argues, he is subject to a three-year statute of limitations, and his tort-based claim is 

viable. 

Having given due consideration to the previously filed verified complaint,1 and measured 

the contents of that filing against the requirements of S.C. Code § 15-78-80, the Court declines 

                                                           
1 To the extent the Court is not allowed to consider the previously filed verified complaint under 
a limited Rule 12(b)(1) or (6) analysis, the Court has nonetheless considered the prior complaint 
in the manner consistent with the standards set out in Rule 12(b) and Rule 56, SCRCP. 
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Plaintiff’s invitation to apply the three-year statute of limitations.  It is the Court’s determination 

that, while Plaintiff’s prior complaint was verified, the totality of requirements established by § 

S.C. Code § 15-78-80 were not met by that pleading.  Accordingly, the two-year statute of 

limitations is the applicable standard, which results in a determination that Plaintiff’s tort-based 

actions are time-barred. 

It is important, however, to note that the Tort Claims Act applies only to employees of the 

public body who perpetrate wrongful conduct while engaged in the course and scope of their 

employment; it does not shield an employee who commits tortious acts while acting outside such 

course and scope.  This requires the Court to give special attention to the Principal.   

The Complaint alleges that the Principal committed the wrongful acts alleged in both his 

official and his individual capacities.  Certainly, at this procedural stage, Plaintiff has the ability 

to plead facts in the alternative, which he appears to have done here.  For purposes of the tort-

based actions, though, this results in the circumstance where the Principal is subject to two 

different statutes of limitation.  To the extent it is alleged that the Principal engaged in tortious 

conduct while in the course and scope of his employment with the School, claims against the 

Principal are subject to the Tort Claims Act and its two-year statute of limitations; to the extent 

that the Principal’s wrongful conduct is alleged to have occurred beyond the course and scope of 

his employment, the Tort Claims Act is inapplicable, and the ordinary three-year statute of 

limitations applies, S.C. Code § 15-3-530. 

In sum, it is the determination of the Court that Plaintiff’s tort-based actions against the 

School and the Principal, but only in the Principal’s official capacity, are immediately subject to 

dismissal under the Tort Claims Act statute-of-limitations based on the allegations of the 

Complaint.  However, to the extent that the Complaint asserts tort-based actions against the 
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Principal in which the wrongful conduct allegedly occurred outside the course and scope of the 

Principal’s employment with the School, such actions remain viable under the applicable statute 

of limitation. 

III. PLAINTIFF’S CONTRACT-BASED CAUSE OF ACTION AGAINST THE SCHOOL IS SUBJECT TO 

PARTIAL DISMISSAL. 
 

Defendants’ final argument is that Plaintiff’s breach of contract action, which is ostensibly 

based on the provisions of a school’s charter or student handbook, must be dismissed for lack of 

the essential elements of an enforceable agreement; that is, an offer, an acceptance, and an 

exchange of consideration.  In support of their argument, Defendants have cited to several cases, 

from both state and federal courts around the country, which have so held.  However, in terms of 

South Carolina authority, there do not appear to be any reported decisions on point, one way or 

the other, either acknowledging or invalidating such actions.  Because Plaintiff’s action for breach 

of contract appears—under its unique circumstances—to be a case of first impression in this State, 

the Court declines the opportunity to dismiss the action at this point, but will allow the theory to 

proceed so that a more complete record may be developed. 

CONCLUDING STATEMENT OF JUDGMENT 

For the foregoing reasons, and to the extent described above, it is the determination of the 

Court that: 

1. The School’s Motion to Dismiss the tort-based actions set out in Counts 1-5 of the  

Complaint is GRANTED; 

2. The Principal’s Motion to Dismiss the tort-based actions set out in Counts 1-5 of  

the Complaint is GRANTED, but only to the extent the actions are brought against 

the Principal in his official capacity as an employee of the School; 
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3. The Principal’s Motion to Dismiss the tort-based actions set out in Counts 1-5 of  

the Complaint is DENIED, but only to the extent the actions are brought against the 

Principal in his individual capacity;  

4. The School’s Motion to Dismiss the contract-based action set out in Count 6 of  

the Complaint is DENIED; and, 

5. The Principal’s Motion to Dismiss the contract-based action set out in Count 6 of  

the Complaint is GRANTED. 

 The Clerk is directed to ensure that the dismissals herein granted are reflected in the records 

of the Court. 

 It is SO ORDERED. 

              
      R. Lawton McIntosh 
      Judge, Tenth Judicial Circuit 
 
    , 2020 
Anderson, South Carolina 
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BEFORE THE AMERICAN ARBITRATION ASSOCIATION 

AT-NET SERVICES—CHARLOTTE, 
INC., 
 

Claimant, 
 
               v. 
 
THE NEXT SCHOOL, 
 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: 01-18-0004-2576 
 
 
 
 
ANSWER OF THE NEXT SCHOOL 

 

 COMES NOW the NEXT School, by and through its undersigned counsel, and in response 

to the allegations of the Complaint, would respectfully show unto this tribunal as follows: 

FOR A FIRST DEFENSE TO THE COMPLAINT 

(General Denial) 

1. Unless expressly admitted, qualified, or otherwise explained, each and every 

allegation of the Complaint is denied. 

FOR A SECOND DEFENSE TO THE COMPLAINT 

(Specific Responses) 

2. Paragraph 1 of the Complaint is admitted, on information and belief. 

3. Paragraph 2 of the Complaint is admitted in part.  Specifically, it is admitted that 

Respondent is organized as a not-for-profit corporation under the laws of the State of South 

Carolina, and that it maintains its principal place of business in Greenville County, South Carolina.  

However, importantly, under South Carolina law, Respondent is also “considered a public school 

and part of the South Carolina Public Charter School District.”  S.C. Code § 59-40-40(2)(a).  This 

places Respondent in the unusual position of being both a private entity and a state actor.  See 
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McNaughton v. Charleston Charter Sch. for Math & Science, Inc., 768 S.E.2d 389, 399 (S.C. 

2015). 

4. Paragraph 3 of the Complaint is stated in the form of a legal conclusion to which 

no response is required, and none shall be deemed as having been given.  To the extent that the 

allegations of Paragraph 3 require some other or further response, such allegations are denied.  

Respondent reserves all right to raise any applicable defense of limitation and/or repose. 

5. Paragraph 4 of the Complaint is stated in the form of a legal conclusion to which 

no response is required, and none shall be deemed as having been given.  To the extent that the 

allegations of Paragraph 4 require some other or further response, such allegations are denied. 

6. Responding to Paragraph 5 of the Complaint, it is admitted only that Respondent 

entered into an information services technology agreement with an entity called “AT-Net Services, 

Inc.”  To the extent that the allegations of Paragraph 5 require some other or further response, they 

are denied. 

7. Paragraph 6 of the Complaint is denied. 

8. Paragraph 7 of the Complaint is denied. 

9. Responding to Paragraph 8 of the Complaint, it is admitted that Respondent is still 

in possession of certain equipment that was supplied, but denies the allegations and inferences that 

could be drawn therefrom that Respondent “failed” to pay for the same.  To the extent that the 

allegations of Paragraph 8 require some other or further response, they are denied. 

10. Responding to Paragraph 9 of the Complaint, it is admitted that Claimant initially 

commenced a claim against Respondent in a jurisdictionally improper venue, and that the 

agreement at issue does contain an arbitration clause.  To the extent that the allegations of 

Paragraph 10 require some other or further response, they are denied. 
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11. Paragraph 10 of the Complaint is denied. 

12. Paragraph 11 of the Complaint is denied. 

FOR A THIRD DEFENSE TO THE FIRST CAUSE OF ACTION 

(Breach of Contract) 

13. Respondent incorporates its foregoing responses and defenses into this defense, to 

the extent that such foregoing responses and defenses are not inconsistent with the defense that 

follows. 

14. Responding to Paragraph 12 of the Complaint, it is admitted only that Respondent 

entered into an information services agreement with “AT-Net Services, Inc.”  To the extent that 

the allegations of Paragraph 12 require some other or further response, they are denied. 

15. Paragraph 13 of the Complaint is denied. 

16. Paragraph 14 of the Complaint is denied. 

17. Paragraph 15 of the Complaint is denied. 

18. Paragraph 16 of the Complaint is denied. 

19. Paragraph 17 of the Complaint is denied. 

FOR A THIRD DEFENSE TO THE SECOND CAUSE OF ACTION 

(Quantum Meruit) 

20. Respondent incorporates its foregoing responses and defenses into this defense, to 

the extent that such foregoing responses and defenses are not inconsistent with the defense that 

follows. 

21. Paragraph 19 of the Complaint is denied. 

22. Paragraph 20 of the Complaint is denied. 
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23. Paragraph 21 of the Complaint is denied. 

24. Paragraph 22 of the Complaint is denied. 

25. Paragraph 23 of the Complaint is denied. 

26. Paragraph 24 of the Complaint is denied. 

FOR A THIRD DEFENSE TO THE THIRD CAUSE OF ACTION 

(Attorneys’ Fees) 

27. Respondent incorporates its foregoing responses and defenses into this defense, to 

the extent that such foregoing responses and defenses are not inconsistent with the defense that 

follows. 

28. Responding to Paragraph 26 of the Complaint, it is admitted the agreement between 

Respondent and a fictitious legal entity contains an attorneys’ fee provision.  To the extent that the 

allegations of Paragraph 26 require some other or further response, they are denied. 

29. Paragraph 27 of the Complaint is denied. 

30. Paragraph 28 of the Complaint is denied. 

31. Paragraph 29 of the Complaint is stated in the form of a legal conclusion to which 

no response is required, and none shall be deemed as having been given.  To the extent that the 

allegations of Paragraph 29 require some other or further response, such allegations are denied.  

32. Paragraph 30 of the Complaint is denied. 

FOR A THIRD DEFENSE TO THE PRAYER FOR RELIEF 

33. Respondent incorporates its foregoing responses and defenses into this defense, to 

the extent that such foregoing responses and defenses are not inconsistent with the defense that 

follows. 
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34. Responding to the Paragraph which begins with the word “Wherefore,” and 

consisting of all subparts thereafter, such paragraph constitutes a prayer for relief to which no 

response is required, and none shall be deemed as having been given.  To the extent that such 

paragraph requires a response, it is denied. 

FOR A FOURTH DEFENSE TO THE COMPLAINT 

(Lack of Jurisdiction/Sovereign Immunity) 

35. Respondent incorporates its foregoing responses and defenses into this defense, to 

the extent that such foregoing responses and defenses are not inconsistent with the defense that 

follows. 

36. As alleged previously, Respondent occupies an unusual position in that it is both a 

private entity and a state actor.  And as a state actor, Respondent is entitled to the protections of 

sovereign immunity which exist under South Carolina law.  Among those protections is the 

privilege of immunity from suit in any court or tribunal, except those venues for which the State 

of South Carolina has expressly waived immunity.  Under South Carolina law, neither the State 

nor its political subdivisions—including Respondent—are amenable to suit in any court or 

proceeding other than those which are instituted in the courts of the State of South Carolina.  

Accordingly, this tribunal is without jurisdiction, and the arbitration proceeding must be dismissed. 

FOR A FIFTH DEFENSE TO THE COMPLAINT 

(Lack of Standing to Sue) 

37. Respondent incorporates its foregoing responses and defenses into this defense, to 

the extent that such foregoing responses and defenses are not inconsistent with the defense that 

follows. 
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38. On December 8, 2014, Claimant filed a bankruptcy petition.  (Case No. 14-32047 

(Bankr. W.D.N.C.).)  Claimant was not discharged from bankruptcy until October 5, 2016.   

39. The commencement of a bankruptcy petition resulted in the creation of a 

bankruptcy estate.  This is a legally distinct entity, with legally distinct rights and obligations of 

payment, from the underlying debtor, AT-Net Services—Charlotte, Inc.  Specifically, from the 

creation of the bankruptcy estate until the date on which the bankruptcy court confirms a plan for 

the repayment of creditors, all assets generated by the bankruptcy estate belong to the bankruptcy 

estate, not the underlying debtor. 

40. In Claimant’s case, the bankruptcy court did not confirm a repayment plan until 

January 1, 2016.  Therefore, any assets generated by Claimant—such as a right to payment— 

during the period from December 8, 2014 through January 1, 2016 are the sole and exclusive 

property of the bankruptcy estate—not of any private party in its own capacity. 

41. This analysis has particular relevance to Claimant.  In 2017, a third party brought 

suit against Claimant for breach of contract; Claimant countersued for failure to make payment.  

(Case No.: 17-CVS-084 (Gaston Co., N.C.).)  The court dismissed a substantial portion of the 

counterclaim because Claimant’s bankruptcy—and the subsequent creation of a bankruptcy 

estate—meant that there was a lack of standing for Claimant to sue for the portion of work 

undertaken during the existence of the bankruptcy estate. 

42. This is relevant in the instant matter because, in part and perhaps in whole, the work 

for which Claimant has sued Respondent was undertaken during the existence of the bankruptcy 

estate.  And to that extent, the claim must be dismissed. 
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FOR A SIXTH DEFENSE TO THE COMPLAINT 

(Modification & Failure to Perform) 

43. Respondent incorporates its foregoing responses and defenses into this defense, to 

the extent that such foregoing responses and defenses are not inconsistent with the defense that 

follows. 

44. It was, at all relevant times, the understanding of the parties to the pertinent 

agreement that Claimant would seek reimbursement for owed through a program maintained by 

the Federal Communications Commission (“the FCC”) known as E-rate.  Respondent undertook 

all necessary and appropriate action to enable Claimant to seek its reimbursement.  Yet, 

inexplicably, Claimant failed to do so.   

45. The expectation that Claimant would seek reimbursement through E-rate represents 

a modification of the pertinent agreement, and Claimant’s failure to seek such reimbursement 

constitutes a breach, all of which is raised as a defense to the claim presented. 

FOR A SEVENTH DEFENSE TO THE COMPLAINT 

(Failure to Mitigate) 

46. Respondent incorporates its foregoing responses and defenses into this defense, to 

the extent that such foregoing responses and defenses are not inconsistent with the defense that 

follows. 

47. As alleged in the foregoing defense, Claimant had, and is believed to continue to 

have, the opportunity to seek reimbursement through the FCC’s E-rate program.  Respondent has 

provided all necessary, appropriate, and reasonable assistance to enable Claimant to seek such 

reimbursement, yet Claimant—by and through its own failure to take action—has not done so.  

Claimant’s failure to mitigate its damages by refusing to take even the simplest of actions in 
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furtherance of protecting its own financial rights is hereby raised as a defense to any amount of 

liability which Claimant may ultimately be entitled to recover from Respondent. 

PRAYER FOR RELIEF 

 WHEREFORE, having fully responded to the allegations of the Complaint, Respondent 

respectfully requests a determination which results in the dismissal of these proceedings and of the 

claim in its entirety. 

Respectfully submitted, 
 
s/  Steven Edward Buckingham 

___________________________________________ 
Steven Edward Buckingham (S.C. Bar No. 0075089) 
The Law Office of Steven Edward Buckingham, LLC 
16 Wellington Avenue 
Greenville, South Carolina 29609 
(o) 864.735.0832 
(e) seb@buckingham.legal 
 

Attorney for The NEXT School 

 

Filed this   4th   Day of December, 2018. 
Greenville, South Carolina 
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BEFORE THE AMERICAN ARBITRATION ASSOCIATION 

AT-NET SERVICES—CHARLOTTE, 
INC., 
 

Claimant, 
 
               v. 
 
THE NEXT SCHOOL, 
 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: 01-18-0004-2576 
 
 
 
 
MOTION TO DISMISS OF THE NEXT SCHOOL 

 

 COMES NOW the NEXT School, by and through its undersigned counsel, and pursuant to 

the applicable Rules of Procedure, respectfully submits this Motion to Dismiss.  The basis for this 

Motion is grounded in the doctrine of sovereign immunity, which divests this tribunal of 

jurisdiction to hear and decide this case, all as briefly explained in Respondent’s Answer.    

 Respondent hereby reserves the right to prepare and provide a memorandum in support of 

this Motion once an arbitrator has been identified, and once a schedule for the case has been 

established. 

Respectfully submitted, 
 
s/  Steven Edward Buckingham 

___________________________________________ 
Steven Edward Buckingham (S.C. Bar No. 0075089) 
The Law Office of Steven Edward Buckingham, LLC 
16 Wellington Avenue 
Greenville, South Carolina 29609 
(o) 864.735.0832 
(e) seb@buckingham.legal 
 

Attorney for The NEXT School 

 

Filed this   4th   Day of December, 2018. 
Greenville, South Carolina 
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BEFORE THE AMERICAN ARBITRATION ASSOCIATION 

AT-NET SERVICES—CHARLOTTE, 
INC., 
 

Claimant, 
 
               v. 
 
THE NEXT SCHOOL, 
 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: 01-18-0004-2576 
 
 
 
 
MEMORANDUM IN SUPPORT OF THE MOTION 
TO DISMISS OF THE NEXT SCHOOL 

 

 The NEXT School, Respondent, by and through its undersigned counsel, respectfully 

submits this memorandum in support of the previously filed motion to dismiss.  The basis for this 

motion is grounded in the doctrine of sovereign immunity, for the reasons explained below. 

 As discussed in Paragraph 3 of Respondent’s Answer and the defenses associated 

therewith, The NEXT School, Inc. (“NEXT”) is a public, not-for-profit corporation which operates 

free public schools in South Carolina.  NEXT is a public, not-for-profit corporation because this 

is the type of corporate organization required by the South Carolina Charter School Act.  S.C. 

Code § 59-40-40(1).  Consistent with the Charter School Act, NEXT holds a charter from the 

South Carolina Public Charter School District, which is a political subdivision of the State of South 

Carolina.  The charter issued by the Public Charter School District authorizes NEXT to operate 

public schools within the state.  Accordingly, the most substantial part of NEXT’s funding consists 

of public money from the Public Charter School District.  Consequently, NEXT “is, for purposes 

of state law and the state constitution, considered a public school and part of the South Carolina 

Public Charter School District.”  Id. § 59-40-40(2)(a). 

Accordingly, NEXT is regarded by the State of South Carolina as a “state actor.”  NEXT 

“is a state actor because it is classified as a public school; is funded by state money; and created 

by virtue of state law in furtherance of the state’s duty to provide public education pursuant to 
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Article XI, section 3 of the South Carolina Constitution.”  McNaughton v. Charleston Charter Sch. 

for Math & Science, Inc., 768 S.E.2d 389, 399 (S.C. 2015). 

As a state actor, NEXT may only be sued in a court or tribunal for which the State of South 

Carolina has given its consent to be sued.  In that connection, the State of South Carolina has, 

through its legislature, established that the only venue in which a South Carolina state actor may 

be sued is the courts of the State of South Carolina.  S.C. Code § 15-77-50. 

 To the extent that Claimant contends the State of South Carolina has somehow waived 

sovereign immunity, it is the burden of Claimant to show where, in South Carolina law, such a 

waiver has been established.   

 WHEREFORE, Respondent respectfully requests that this arbitration proceeding be 

dismissed. 

Respectfully submitted, 
 
s/  Steven Edward Buckingham 

___________________________________________ 
Steven Edward Buckingham (S.C. Bar No. 0075089) 
The Law Office of Steven Edward Buckingham, LLC 
16 Wellington Avenue 
Greenville, South Carolina 29609 
(o) 864.735.0832 
(e) seb@buckingham.legal 
 

Attorney for The NEXT School 

 

Filed this   6th   Day of December, 2018. 
Greenville, South Carolina 
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BEFORE THE AMERICAN ARBITRATION ASSOCIATION 

AT-NET SERVICES—CHARLOTTE, 
INC., 
 

Claimant, 
 
               v. 
 
THE NEXT SCHOOL, 
 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: 01-18-0004-2576 
 
 
 
 
RENEWED MOTION TO DISMISS OF  
THE NEXT SCHOOL 

 

 COMES NOW the NEXT School, by and through its undersigned counsel, and pursuant to 

the applicable Rules of Procedure, respectfully submits this Motion to Dismiss.  The basis for this 

Motion is grounded in the doctrine of sovereign immunity, which divests this tribunal of 

jurisdiction to hear and decide this case.   

 This is a renewed Motion.  At the outset of these proceedings, but before the selection of 

an arbitrator, Respondent filed a Motion which asserted sovereign immunity as a complete defense 

to all proceedings before this tribunal.  The motion was submitted to Mr. Germani, of the AAA, 

who, by letter dated December 21, 2018, declined to address the substance of the jurisdictional 

argument presented, reserving it instead for the determination of the arbitrator. 

 In furtherance of this Motion, Respondent would incorporate the arguments presented in 

its previously filed supporting memorandum, as well as its pre-hearing memorandum, submitted 

contemporaneously herewith.   
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Respectfully submitted, 
 
s/  Steven Edward Buckingham 
___________________________________________ 
Steven Edward Buckingham (S.C. Bar No. 0075089) 
The Law Office of Steven Edward Buckingham, LLC 
16 Wellington Avenue 
Greenville, South Carolina 29609 
(o) 864.735.0832 
(e) seb@buckingham.legal 
 
Attorney for The NEXT School 

 

Filed this   28th   Day of April, 2019. 
Greenville, South Carolina 
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BEFORE THE AMERICAN ARBITRATION ASSOCIATION 

AT-NET SERVICES—CHARLOTTE, 
INC., 
 

Claimant, 
 
               v. 
 
THE NEXT SCHOOL, 
 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: 01-18-0004-2576 
 
 
 
 
NOTICE OF PROTEST OF  

THE NEXT SCHOOL 

 

 The NEXT School, Respondent, hereby gives notice of protest as to participation in the 

instant arbitration proceeding, consistent with its position that the doctrine of sovereign immunity 

prohibits Respondent, as an actor of the State of South Carolina, from being subject to legal 

proceedings in any forum other than those expressly authorized by the South Carolina General 

Assembly.  To the extent that Respondent participates in the instant arbitration proceeding, 

Respondent is doing so under protest, subject to and without waiving its jurisdictional defense. 

Respectfully submitted, 
 
s/  Steven Edward Buckingham 

___________________________________________ 
Steven Edward Buckingham (S.C. Bar No. 0075089) 
The Law Office of Steven Edward Buckingham, LLC 
16 Wellington Avenue 
Greenville, South Carolina 29609 
(o) 864.735.0832 
(e) seb@buckingham.legal 
 

Attorney for The NEXT School 

 

Filed this   2d   Day of May, 2019. 
Greenville, South Carolina 
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BEFORE THE AMERICAN ARBITRATION ASSOCIATION 

AT-NET SERVICES—CHARLOTTE, 
INC., 
 

Claimant, 
 
               v. 
 
THE NEXT SCHOOL, 
 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: 01-18-0004-2576 
 
 
 
 
RESPONDENT’S RENEWED OBJECTION TO 

JURISDICTION AND MOTION TO VACATE THE 

DECISION OF THE ARBITRATOR 

 

 COMES NOW the NEXT School, Respondent, by and through its undersigned counsel, and 

pursuant to the applicable Rules of Procedure, respectfully submits this Renewed Objection to 

Jurisdiction and Motion to Vacate the Decision of the Arbitrator.  The basis for this Motion is 

grounded in the doctrine of sovereign immunity, which divests this tribunal of jurisdiction not only 

to hear this dispute, but also to decide any matter related to this dispute on its merits.   

 In furtherance of this Motion, Respondent would incorporate the arguments presented in 

its previously filed memorandum in support of its initial Motion to Dismiss, its Renewed Motion 

to Dismiss, its pre-hearing memorandum, those asserted at the arbitration hearing on May 2, 2019, 

and the Notice of Protest presented at the arbitration hearing.   

In brief, Respondent’s argument is simple.  It is uncontroverted—under the laws of the 

State of South Carolina, the decisions of the South Carolina Supreme Court, and the testimony 

elicited at the arbitration hearing—that Respondent is “a public school and part of the South 

Carolina Public Charter School District.”  S.C. Code § 59-40-40(2)(a).  Respondent is therefore 

regarded by the State of South Carolina as a “state actor;” “it is classified as a public school; is 

funded by state money; and created by virtue of state law in furtherance of the state’s duty to 

provide public education pursuant to Article XI, section 3 of the South Carolina Constitution.”  
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McNaughton v. Charleston Charter Sch. for Math & Science, Inc., 768 S.E.2d 389, 399 (S.C. 

2015).   

As a state actor, Respondent may only be sued in a court or tribunal for which the State of 

South Carolina has given its express consent to be sued.  In that connection, the State of South 

Carolina has, through its legislature, established that the only venue in which a South Carolina 

state actor may be sued is the courts of the State of South Carolina.  (S.C. Code § 15-78-10(e); 

S.C. Code § 15-77-50.) 

To be clear, there is no authority whatsoever to suggest that the State of South Carolina has 

consented to the submission of disputes affecting state actors to arbitration tribunals.  There are no 

constitutional provisions, no legislative enactments, no judicial decisions—nothing—to support 

the proposition that a South Carolina state actor is subject to arbitration.   

Complainant’s counsel argued that the South Carolina case of Kinsey Constr. Co. v. South 

Carolina Dep’t of Mental Health, 249 S.E.2d 900 (S.C. 1978), established the proposition that—

by merely entering into a contract with a private party—actors of the State of South Carolina have 

consented to a blanket waiver of the protections afforded through sovereign immunity.  Kinsey is 

bad law, and has been expressly overruled by the South Carolina Supreme Court.  Unisys Corp. v. 

South Carolina Budget & Control Bd., 551 S.E.2d 263 (S.C. 2001). 

Perhaps most importantly, the United States Supreme Court literally just decided a case on 

this very point.  In Franchise Tax Board of California v. Hyatt, the Supreme Court squarely 

addressed the constitutionality of a private party seeking civil relief from a state actor in any forum 

other than a forum in which the opposing state has expressly consented to be sued.  No. 17-1299 

(May 13, 2019).  The holding in Hyatt is clear: it is unconstitutional for a state—or one of its 

actors—to be subject to suit in any forum whatsoever, in derogation of its inherent immunity, 
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unless the state has consented to the jurisdiction of that forum; any judgment, verdict, or award 

contrary to this constitutional principle is void.  

And so it is with the present dispute.  Respondent has raised sovereign immunity as a 

complete jurisdictional defense at every stage in this arbitration proceeding.  It has participated in 

these proceedings subject only to its constant jurisdictional objection.  Respondent would 

respectfully request the arbitrator to reconsider her decision on the issues raised by sovereign 

immunity—in light not only of the uncontroverted fact that Respondent is a state actor, and not 

only that South Carolina has waived immunity for state actors only to the extent that proceedings 

for relief occur in the courts of the State of South Carolina—but also that the United States 

Supreme Court has just declared all judgments against state actors in derogation of sovereign 

immunity unconstitutional and void. 

WHEREFORE, Respondent respectfully requests the arbitrator to reconsider her decision 

regarding the existence of jurisdiction, and on that basis, to vacate the award rendered. 

 

Respectfully submitted, 
 
s/  Steven Edward Buckingham 

___________________________________________ 
Steven Edward Buckingham (S.C. Bar No. 0075089) 
The Law Office of Steven Edward Buckingham, LLC 
16 Wellington Avenue 
Greenville, South Carolina 29609 
(o) 864.735.0832 
(e) seb@buckingham.legal 
 

Attorney for The NEXT School 

 

Filed this   15th   Day of May, 2019. 
Greenville, South Carolina 
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BEFORE THE AMERICAN ARBITRATION ASSOCIATION 

AT-NET SERVICES—CHARLOTTE, 
INC., 
 

Claimant, 
 
               v. 
 
THE NEXT SCHOOL, 
 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: 01-18-0004-2576 
 
 
 
 
RESPONDENT’S RESPONSE IN OPPOSITION TO 
CLAIMANT’S STATEMENT OF DAMAGES & 
FEES 

 

 COMES NOW the NEXT School, Respondent, by and through its undersigned counsel, and 

in response to Respondent’s Statement of Damages and Fees, respectfully submits this objection.  

Consistent with the continuous protests that Respondent has lodged, this tribunal—from the 

outset—has lacked jurisdiction to not only hear this dispute, but also to decide any matter related 

to this dispute on its merits.  The absence of jurisdiction also prohibits this tribunal from making 

any award of damages, interest, and fees associated with its decision.  The tribunal’s decision and 

the award presently at issue are both void ab initio.  This result is compelled by not only the laws 

and constitution of the State of South Carolina, but also—as recently established in the Franchise 

Tax Board of California v. Hyatt case decided by the Supreme Court—the Constitution of the 

United States. 

WHEREFORE, Respondent respectfully submits that Claimant is not entitled to any amount 

of damages, interest, and fees, as the underlying decision of this tribunal is unsupported by any 

legitimate jurisdictional basis.  
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Respectfully submitted, 
 
s/  Steven Edward Buckingham 
___________________________________________ 
Steven Edward Buckingham (S.C. Bar No. 0075089) 
The Law Office of Steven Edward Buckingham, LLC 
16 Wellington Avenue 
Greenville, South Carolina 29609 
(o) 864.735.0832 
(e) seb@buckingham.legal 
 
Attorney for The NEXT School 

 

Filed this   20th   Day of May, 2019. 
Greenville, South Carolina 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
The NEXT School, Inc., a Public, Not-for-
Profit Corporation Incorporated & Existing 
under the Laws of the State of South 
Carolina, 
 

Plaintiff, 
 

vs. 
 
AT-NET Services-Charlotte, Inc., a Private 
Corporation Incorporated & Existing under 
the Laws of the State of North Carolina, and 
American Arbitration Association, Inc., a 
Not-for-Profit Corporation Incorporated & 
Existing under the Laws of the State of New 
York,  
 

Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
THIRTEENTH JUDICIAL CIRCUIT 

 
C. A. No. 2019-CP-23-06745 

 
 

 
 

DEFENDANT AT-NET SERVICES-
CHARLOTTE, INC.’S RESPONSE IN 

OPPOSITION TO THE NEXT 
SCHOOL, INC.’S MOTION FOR 

JUDGMENT ON THE PLEADINGS, 
MOTION TO DISMISS & MOTION 
FOR RELIEF FROM JUDGMENT 

 
 

 
 
AT-NET Services-Charlotte, Inc., 
 
 

Plaintiff, 
 

vs. 
 
The NEXT School, Inc.,  
 

Defendant. 
 

 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
C. A. No. 2020-CP-23-00969 

 
 

 
 
 
 

 
The defendant and counterclaimant, AT-NET Services – Charlotte, Inc. (“AT-NET”) 

respectfully submits this memorandum in opposition to The NEXT School, Inc.’s (“NEXT”) 

consolidated memorandum in support of its motion for judgment on the pleadings, motion to 

dismiss, and motion for relief from judgment.  
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Background 

 On July 2, 2015, AT-NET and NEXT entered into a Master Services Agreement (the 

“Contract”) for the provision of certain IT services by AT-NET to NEXT. See Master Services 

Agreement, attached as Exhibit A. The Contract provides that it is governed by North Carolina 

law and that all disputes related to the agreement are to be arbitrated with the American Arbitration 

Association. See Contract at Articles 13 & 18.1. NEXT failed to comply with the Contract and 

AT-NET filed suit in Mecklenburg County, North Carolina Superior Court.  

 On September 19, 2017, then-counsel for NEXT, David Rothstein, contacted North 

Carolina counsel for AT-NET, Matthew Holtgrewe, concerning the North Carolina lawsuit. Mr. 

Rothstein and Mr. Holtgrewe then engaged in an email correspondence during which Mr. 

Rothstein demanded that the parties submit the dispute to arbitration as provided for by the 

Contract. See Email Correspondence Between Mr. Rothstein and Mr. Holtgrewe, October 2, 2017, 

attached as Exhibit B (Rothstein: “What is your basis for disregarding the mandatory arbitration 

provision in Article 18.1 of the Master Services Agreement? If we are forced to file a motion to 

dismiss for lack of personal jurisdiction in NC, or in the alternative to compel arbitration, we will 

likely be seeking attorney’s fees for doing so.”). Rothstein was explicit in communicating NEXT’s 

demand for arbitration, “My client [NEXT] is not willing to waive arbitration in this matter. I 

would request that you voluntarily dismiss the complaint in Mecklenburg County, without 

prejudice, and submit the matter to arbitration as required by the contract.” See Id. October 

4, 2017 (emphasis added).  

 Based on NEXT’s demands, AT-NET agreed to dismiss the North Carolina lawsuit without 

prejudice and proceed to arbitration. See Email from Holtgrewe to Rothstein, November 16, 2017, 

attached as Exhibit C. AT-NET commenced the arbitration proceeding with the American 
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Arbitration Association in November 2018. While reserving their objections to “jurisdiction and/or 

venue” NEXT consented to hold the arbitration in Charlotte. See Email from Buckingham to John 

Germani, January 9, 2019, attached as Exhibit D. An arbitration hearing was conducted in 

Mecklenburg County on May 2, 2019. A final arbitration award in favor of AT-NET was issued 

on May 23, 2019.  

 On October 7, 2019, AT-NET moved to confirm the arbitration award in the Mecklenburg 

County Superior Court pursuant to the North Carolina Uniform Arbitration Act, N.C.G.S. § 1-

569.1, et. seq. (the “NC Arbitration Act”). The NC Arbitration Act provides that a party who 

wishes to challenge an arbitration award must file a motion seeking to vacate the award “within 

90 days after the moving party receives notice of the award.” N.C.G.S. § 1-569.23. As noted by 

the Superior Court, “[t]he time to file an application to modify, vacate, or correct the Final 

Arbitration Award has passed, and no such application has been filed with the Court.” See See 

Order and Judgment Confirming Arbitration Award, attached as Exhibit E at ¶ 5. On November 

21, 2019, a hearing was held in Mecklenburg County on AT-NET’s motion to confirm the 

arbitration award. NEXT did not attend the hearing or contest confirmation. Id. On November 26, 

2019, the Superior Court confirmed the award, thereby making the arbitration award a judgment 

of the North Carolina court. See N.C.G.S. § 1-569.25.  

 Two days prior to the hearing, NEXT filed its declaratory judgment action in South 

Carolina asking a South Carolina court to declare that the arbitration award is void ab initio, C.A. 

No. 2019-CP-23-6745 (the “6745 Action”). On February 17, 2020, AT-NET filed a notice of filing 

of foreign judgment in Greenville County, South Carolina pursuant to the Uniform Enforcement 

of Foreign Judgments Act, S.C. Code § 15-35-900, et. seq. (the “UEFJA”), C.A. No. 2020-CP-23-

00969 (the “969 Action”).  
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 NEXT filed a motion for judgment on the pleadings seeking judgment in its favor as to its 

declaratory judgment action 6745 Action, a motion to dismiss AT-NET’s counterclaim in the 6745 

Action, and a motion for relief from the North Carolina judgment in the 969 Action. NEXT 

continues to raise the same arguments that were repeatedly rejected by the AAA but which it failed 

to raise before the North Carolina Superior Court. For the reasons stated herein, this court should 

deny NEXT’s motions. 

Argument  

I.  This court lacks subject matter jurisdiction over this dispute 

 South Carolina courts do not have subject matter jurisdiction to adjudicate motions related 

to arbitration proceedings in other states. See Ashley River Properties I, LLC v. Ashley River 

Properties II, LLC, 374 S.C. 271, 280–81, 648 S.E.2d 295, 299–300 (Ct. App. 2007) (“Courts of 

other states applying the Uniform Arbitration Act to this issue have uniformly held a court's 

subject matter jurisdiction to consider motions related to arbitration is dependent upon, and arises 

from, the parties' agreement to conduct the arbitration proceedings in that state.”) (citing  

Government e-Mgmt. Solutions, Inc. v. Am. Arbitration Ass' n, Inc., 142 S.W.3d 857, 861 

(Mo.App.2004); Artrip v. Samons Constr., Inc., 54 S.W.3d 169, 171 (Ky.App.2001); Chicago 

Southshore South Bend R.R. v. N. Indiana Commuter Transp. Dist., 184 Ill.2d 151, 234 Ill.Dec. 

395, 703 N.E.2d 7, 9 (1998); Tru Green Corp. v. Sampson, 802 S.W.2d 951, 953 (Ky.App.1991)).  

“Accordingly, applying both the plain language of the Act and the cases of other states interpreting 

similar provisions, South Carolina courts do not have subject matter jurisdiction to consider a 

motion to review an arbitration award issued in a proceeding conducted in New York pursuant to 

the parties' written agreement.” Id.  
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 Because the parties agreed to arbitration in North Carolina this court does not have subject 

matter jurisdiction to review the confirmed award. NEXT’s motions seeking to invalidate a sister’s 

state’s arbitration award should be denied.  

II.  NEXT consented to arbitration   

 NEXT argues that because it is a state actor, it may not be sued in a sister state. In support 

of its argument, NEXT cites to the South Carolina case Newberry v. Georgia Dep’t of Indus. Trade, 

286 S.C. 574, 336 S.E.2d 464 (1985) and the United States Supreme Court case Franchise Tax 

Board of California v. Hyatt, 139 S.Ct. 1485, 1496-1498 (2019). NEXT’s citation to these cases is 

misplaced because both cases deal with non-consenting state actors. 

 In Hyatt, the United States Supreme Court considered the question of whether the 

“Constitution permits a state to be sued by a private party without its consent in the courts of a 

different state.” 139 S.Ct. at 1490 (emphasis added). In Hyatt, the foreign entity was the Franchise 

Tax Board of California (the “California Tax Board”), which was being sued in Nevada state court 

by Hyatt. Id. Under California law, the California Tax Board was immune from suit for all injuries 

caused by its tax collection. Id. at 1491. Because the California Tax Board was immunized from 

suit in California for the actions complained of by Hyatt, California did not consent to suit and, 

therefore, the claim could not proceed in Nevada. Id. at 1496 - 1497. Thus, “consent” as discussed 

in Hyatt refers to a state entity’s consent to be sued in general, not to its consent to a particular 

forum for suit.  Id. at 1496-1497 see also Hill v. Freedman, No. WD 82657, 2020 WL 2529022, 

at *5 (Mo. Ct. App. May 19, 2020) (“In an intervening decision, the U.S. Supreme Court held that 

state courts are required to provide sister states the same immunity the sister states would receive 

in their own state courts.”);  All Olympia Gymnastic Ctr. Inc. v. Nassar, No. 218CV10540JLSKES, 

2020 WL 1955307, at *3 (C.D. Cal. Mar. 9, 2020) (“the Supreme Court observes in Hyatt that one 
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constitutional limitation on the sovereignty of the States of the Union is ‘the inability of one State 

to hale another into its courts without the latter’s consent.’ Unless the Supreme Court was referring 

to affirmative consent, sister States must have a jurisdictional vehicle by which to determine 

whether such consent exists.”).  

 This is consistent with South Carolina law and our courts’ application of the doctrine of 

sovereign immunity. In Newberry, South Carolina’s Supreme Court considered the question: 

“Should the courts of this state exercise jurisdiction over a non-consenting sister state?” 336 S.E.2d 

at 464. The opinion explains that “[a] non-consenting state is one protected by sovereign 

immunity.” Id. at 465 fn. 2. The court answered the question as follows: “[W]e hold, as a matter 

of comity and public policy, a non-consenting sister state may not be sued in tort in South 

Carolina.” Id. at 465. The decision, therefore, prevents suit “against an agency of the State of 

Georgia in a South Carolina Court in a case that could not be brought in Georgia.” Id. at 464.  

“Consent,” therefore, refers to whether a state has waived or reserved sovereign immunity 

over the particular claim, not whether it has expressly consented to be sued in another forum. This 

interpretation was confirmed in Melton v. Crowder, 317 S.C. 253, 254–56, 452 S.E.2d 834, 834–

36 (1995). In Melton, a North Carolina Highway Patrolman pursued a suspect across the North 

Carolina State line into Chesterfield County. Id. at 835. A crash occurred resulting in injuries to 

the plaintiff that were caused by the negligence of the North Carolina Highway Patrolman. Id. The 

plaintiff sued the North Carolina Highway Patrol and the trial court granted the North Carolina 

Highway Patrol's 12(b)(1) and (2) motions, dismissing for lack of jurisdiction based upon the 

doctrine of sovereign immunity.  Id. The trial court found that North Carolina was a non-

consenting state that may not be sued in South Carolina because all tort actions against the State 

and its agencies must be heard by the North Carolina Industrial Commission. Id.  
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In reversing the trial court, the Supreme Court phrased the question before it as follows: 

“The sole issue before this Court is whether North Carolina is a consenting state subject to suit in 

tort in South Carolina.” Id.  In answering the question in the affirmative and distinguishing its 

Newberry decision, the Supreme Court stated: 

The Court in Newberry found that Georgia was a non-consenting 
sister state because Georgia had not consented to suit where an 
agency did not have liability insurance coverage. Since the plaintiff 
in Newberry could not maintain a suit in Georgia, we held she could 
not bring an action in South Carolina. Unlike the facts in Newberry, 
Melton could maintain a suit in North Carolina. Accordingly, we 
find that North Carolina is a consenting state and reverse the trial 
court’s dismissal for lack of jurisdiction.  
 

Id. at 835-836.  

 Thus, the relevant question is whether South Carolina has consented to suit for the breach 

of contract claims brought by AT-NET. It has. “A sovereign is not immune from suit based on its 

breach of a contractual obligation.” Sloan Const. Co., Inc. v. Southco Grassing, Inc., 377 S.C. 108, 

659 S.E.2d 158, 164 at fn. 6 (2008) (citing Hodges v. Rainey, 341 S.C. 79, 533 S.E.2d 578, 585 

(2000) (“We eliminated the State’s sovereign immunity from suit based upon its contractual 

obligation in 1978…) (internal citations omitted)). Because South Carolina has waived sovereign 

immunity for breach of a contractual obligation, it has consented to suit and the judgment is valid.  

 NEXT argues that “the only venue in which a South Carolina state actor may be sued is in 

the courts of the State of South Carolina.” See NEXT Memorandum at 4. NEXT fails to discuss, 

however, whether a state entity may be bound to an agreement to arbitrate. South Carolina has 

previously held that a state entity may be compelled to arbitrate where it has entered into a valid 

arbitration agreement. In Trident Technical College v. Lucas & Stubbs, LTD., 286 S.C. 98 (1985), 

Trident Technical College (“TTC”) and Lucas & Stubbs, LTD (“L&S”) entered into a standard 

form AIA contract with Creed & Sons, Inc. for the construction of the college’s campus. Id.  TTC 
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is a state entity created by the legislature. See S.C. Code 59-53-410, et. seq. According to the 

background of the case as recited by the Supreme Court, “[o]n April 21, 1980 Creed demanded 

arbitration pursuant to the contract. TTC refused to arbitrate and on April 30, 1980 Creed 

petitioned this Court to compel TTC to arbitrate under the Federal Arbitration Act, 9 U.S.C. §§1-

14. On May 20, 1980 a hearing was held before the Honorable Walter J. Bristow, who issued an 

order finding that the federal act was applicable and requiring TTC to arbitrate.” Id.; see also South 

Carolina Public Service Authority v. Great Western Coal, Inc., 312 S.C. 559, 437 S.E.2d 22 

(1993); The Hous. Auth. of City of Columbia v. Cornerstone Hous., LLC, 356 S.C. 328, 334, 588 

S.E.2d 617, 620 (Ct. App. 2003). NEXT points to no statute that would forbid it from agreeing to 

arbitration or being compelled to arbitrate. Even if such a state law statute did exist, it would be 

preempted in this case by the Federal Arbitration Act, 9 U.S.C.A. § 1, et. seq. because the 

agreement to arbitrate between the parties involves a transaction in interstate commerce. Munoz 

v. Green Tree Financial Corp., 343 S.C. 531, 538, 542 S.E.2d 360, 364 (2001).    

 It is undisputed that NEXT contractually agreed to arbitrate any dispute with AT-NET and 

that it agreed to Charlotte as the forum for that arbitration. NEXT cannot first agree to and demand 

arbitration and then complain that AT-NET complied with the Contract and its demand. The 

statutes cited by NEXT regarding where to bring a claim against a governmental entity are venue 

statutes, not jurisdictional. See Whetstone, 272 S.C. at 327. Venue can be waived. Henly v. North 

Trident Regional Hospital, 275 S.C. 193, 269 S.E.2d 328 (1980).  

 South Carolina has waived sovereign immunity for breach of contract claims and NEXT 

consented to arbitration in North Carolina. Pursuant to Hyatt, Newberry, Melton, and Trident, 

NEXT can be compelled to arbitrate in North Carolina for breach of contract and its motion should 

be denied.  
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III. NEXT is not entitled to sovereign immunity from suit in a foreign court  

 Political subdivisions of states “do not enjoy a constitutionally protected immunity from 

suit under the Eleventh Amendment of the United States Constitution.” Jinks v. Richland Cty., 538 

U.S. 456, 466 (2003). As recently explained by the Utah Supreme Court, “Hyatt—which addressed 

constitutionally protected sovereign immunity—does not apply to political subdivisions. The 

principles set forth in Hall continue to govern a state’s governmental immunity grant to its political 

subdivisions and the respect that should be attributed to it by other states.”  Galindo v. City of 

Flagstaff, 452 P.3d 1185, 1187 (Sup. Ct. Utah 2019) (citing to Nevada v. Hall, 99 S.Ct. 1182 

(1979) (providing that states are free to choose whether or not to accord immunity or respect limits 

on liability established by sister states when those states were sued in their courts.)).   

 Whether NEXT should be entitled to sovereign immunity in a foreign court should be 

analyzed under the same framework as whether it would be entitled to state governmental 

immunity under the Eleventh Amendment. The Fourth Circuit has provided several factors in 

determining whether a political subdivision is an alter ego of the state, the most important of which 

being “whether the state treasury will be responsible for paying any judgment that might be 

awarded.” Ram Ditta v. Maryland National Capital Park and Planning Comm’n, 822 F.2d 456, 

457 (1987). Other factors include “whether the entity exercises a significant degree of autonomy 

from the state, whether it is involved with local versus statewide concerns, and how it is treated as 

a matter of state law.” Id. Consideration of these factors weigh against finding that NEXT is an 

alter ego of the state and entitled to state sovereign immunity: The judgment will not be paid from 

the statue treasury, charter schools were established to provide a high degree of autonomy from 

state regulations and requirements, and NEXT educates local students and has no statewide impact 

or presence. The only factor in its favor is how it is treated as a matter of state law, but this is only 
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one factor to be considered and is not determinative. Id. citing Blake v. Kline, 612 F.2d 718, 722 

(3rd Cir. 1979) (“Local law and decisions defining the status and nature of the agency involved in 

its relation to the sovereign are factors to be considered, but only one of a number that are of 

significance.”).  

 Because NEXT is a political subdivision, not a state actor, it is not entitled to the sovereign 

immunity discussed in Hyatt. Thus, even if NEXT’s interpretation of Hyatt were correct, which it 

is not, this case is properly analyzed under the Hall framework and North Carolina is free to ignore 

NEXT’s claims of immunity within its jurisdiction.  

IV.  The North Carolina court possessed subject matter jurisdiction to confirm the arbitration 

award 

 The UEFJA provides that NEXT may only seek relief from the North Carolina judgment 

“on any other ground for which relief from a judgment of this State is allowed.” S.C. Code § 15-

35-940(A). The only ground advanced by NEXT seeking relief from the judgment is that the North 

Carolina court lacked subject matter jurisdiction. NEXT’s memorandum, however, is imprecise in 

its discussion of the question of subject matter jurisdiction. “Subject matter jurisdiction is the 

power to hear and determine cases of the general class to which the proceedings in question 

belong.” Deborah Dereede Living Tr. dated Dec. 18, 2013 v. Karp, 427 S.C. 336, 346, 831 S.E.2d 

435, 441 (Ct. App. 2019), cert. denied (Mar. 12, 2020); Johnson v. S.C. Dep't of Prob., Parole, & 

Pardon Servs., 372 S.C. 279, 284, 641 S.E.2d 895, 897 (2007) (“Subject matter jurisdiction refers 

to a court's constitutional or statutory power to adjudicate a case.).   

 The North Carolina Superior Court had the power to hear and determine the confirmation 

of the arbitration award because it was statutorily empowered to do so. See N.C.G.S. § 1-569.22. 

NEXT directs its fire at the arbitration itself but raises no objection to the power of the Superior 
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Court of Mecklenburg County to entertain the confirmation proceeding. The North Carolina 

Superior Court possessed subject matter jurisdiction sufficient to confirm the award and NEXT’s 

complaints should have been brought in that forum prior to confirmation.1  

 NEXT failed to file or serve any motion or notice seeking to vacate or modify the 

arbitration award within the time period provided pursuant to the arbitration act or prior to 

confirmation. See Order at ¶ 5. Having failed to object to confirmation of the award, the award is 

now final. Even if this court did have jurisdiction to review a sister court’s confirmation of an 

arbitration award, the grounds now advanced by NEXT are waived due to its failure to raise the 

grounds with the North Carolina court prior to confirmation.  

Conclusion 

 For the foregoing reasons, NEXT’s motions should be denied.  

 
Respectfully submitted, 
 
s/Adam C. Bach                               
Adam C. Bach (#74885) 
J. Brendan Kelley (#102972) 
ELLER TONNSEN BACH, LLC 
1306 South Church Street 
Greenville, SC 29605 
Telephone: (864) 236-5013 
Facsimile: (864) 312-4191 
abach@etblawfirm.com 
bkelley@etblawfirm.com 
 
Attorneys for Defendant AT-NET Services-
Charlotte, Inc., a Private Corporation 
Incorporated & Existing under the Laws of 
the State of North Carolina 

May 26, 2020 
 
Greenville, South Carolina  

 
1 It should be noted that the litigants in Hyatt proceeded in Nevada court, with the California Tax Board raising its 
objections and arguments to the Nevada court, rather than filing a collateral attack on the judgment in California, as 
NEXT does here.  
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
THE NEXT SCHOOL, INC., a Public, 
Not-for-Profit Corporation Incorporated 
& Existing under the Laws of the State of 
South Carolina, 
 

Plaintiff, 
 
               vs. 
 
AT-NET SERVICES—CHARLOTTE, 
INC., a Private Corporation Incorporated 
& Existing under the Laws of the State of 
North Carolina, and AMERICAN 
ARBITRATION ASSOCIATION, 
INC., a Not-for-Profit Corporation 
Incorporated & Existing under the Laws of 
the State of New York, 
 

Defendants. 

) 
) 
) 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
IN THE COURT OF COMMON PLEAS 
THIRTEENTH JUDICIAL CIRCUIT 
 
C.A. No. 2019-CP-23-06745 
 
 
 
 
 
 
MOTION OF THE NEXT SCHOOL, INC. FOR 
THE COURT TO ALTER OR AMEND ITS 
DECISION OF JULY 7, 2020 
 
 
 
 
 
 
 
 
 

 

AT-NET SERVICES—CHARLOTTE, 
INC., 
 

Plaintiff, 
 
               vs. 
 
THE NEXT SCHOOL, INC., 
 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

C.A. No.: 2020-CP-23-00969 
 
 
 
 

 

COMES NOW The NEXT School, Inc.—Plaintiff in one civil action, Defendant in another—

and pursuant to Rule 59 of the South Carolina Rules of Civil Procedure, respectfully submits this 

Motion for the Court to Alter or Amend its Decision of July 7, 2020 (“the Decision”).  Specifically, 

the Court is requested to reconsider its decision as to the following particulars: 
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I. THE SCHOOL IS A STATE ACTOR. 

 Throughout the Decision, the Court has referred to the School as a “political subdivision,” 

not a “state actor.”  On this basis, the Court concluded that the School was not entitled to enjoy 

the same privileges and immunities as “state actors,” including the immunity from suit in any 

forum other than the courts of the State of South Carolina.  This was error. 

 First, the Court is invited to reconsider the relevant provisions of the South Carolina Code 

which state, in no uncertain terms, that free public charter schools—like NEXT—are, “for 

purposes of state law and the state constitution, considered a public school and part of the South 

Carolina Public Charter School District.”  S.C. Code § 59-40-40(2)(a).  The Court is also invited 

to consider applicable decisions of the State’s appellate courts, which have formally recognized 

free public charter schools as “state actors.”  They are considered state actors “because [they are] 

classified as a public school; [are] funded by state money; and [are] created by virtue of state law 

in furtherance of the state’s duty to provide public education pursuant to Article XI, section 3 of 

the South Carolina Constitution.”  McNaughton v. Charleston Charter Sch. for Math & Science, 

Inc., 411 S.C. 249, 266, 768 S.E.2d 389, 399 (2015). 

 There should be no genuine dispute about the School’s status.  The School’s charter—

issued by the Public Charter School District—is attached hereto as Attachment A.  Additionally, 

and as explained earlier in these proceedings, the School has already been recognized by the courts 

of this State as a state actor.  See Or. Granting in Part the School’s Mot. Dismiss, Alexander v. 

The NEXT School, Inc. et al., 2019-CP-37-00716 (Oconee County, S.C. Mar 2, 2020) (McIntosh, 

J.).   

 The Court is also invited to reconsider its decision that “political subdivisions” of the State 

of South Carolina do not enjoy the same privileges and immunities as “state actors.”  The 
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undersigned counsel is not aware of any provision of the State Constitution or Code which supports 

this proposition, nor is the undersigned aware of any supporting South Carolina appellate decision.  

To the contrary, it appears as though the characterization of “political subdivision” and “state 

actor” is, under State law, a distinction without a difference.  Accordingly, even if the School were 

only a “political subdivision,” it would still be entitled to the protections from suit established by 

the General Assembly in favor of public bodies. 

 In any event, the Court is respectfully requested to amend its Decision to hold that the 

School is a state actor, or alternatively, that the difference between a “state actor” and “political 

subdivision” is immaterial to the issues presented in this case. 

II. UNDER THE SOUTH CAROLINA CONSTITUTION AND CODE, STATE ACTORS ARE SUBJECT 
TO SUIT ONLY IN THE COURTS OF THE STATE OF SOUTH CAROLINA. 

 
 The Decision holds that South Carolina state actors may be subjected to suit in a 

jurisdiction other than the courts of the State of South Carolina.  This was error.  There is no 

authority to support this proposition.  To the contrary, the Code states explicitly that South Carolina 

has withheld its consent to be sued in any state court beyond the boundaries of the State of South 

Carolina.  S.C. Code § 15-78-20(e).  Outside of claims arising under the Fourteenth Amendment 

of the Federal Constitution, the undersigned is not aware of any authority from this State which 

would suggest that this limitation has been abrogated. 

 The Decision couches the limitation expressed in Code § 15-78-20(e) as one of venue and 

not jurisdiction.  This is error.  Jurisdiction is the power of a tribunal to hear and decide a case.  By 

§ 15-78-20(e), the General Assembly has clearly expressed its will that no court—other than the 

courts of the State of South Carolina—have jurisdiction to hear lawsuits involving the State or its 

actors.  Therefore, § 15-78-20(e) is not only a venue limitation, it is also a jurisdictional limitation, 

which should be accorded great respect under the federal principles of comity that allegedly exist 
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among the States.  Tailored to the circumstances of this case, the South Carolina General Assembly 

has not given the courts of the State of North Carolina authority to hear and decide cases involving 

South Carolina state actors; in fact, just the opposite.  The General Assembly has said explicitly 

that no court—other than the courts of this State—can hear and decide cases involving the State 

or its actors.   

 In that same connection, there does not appear any authority to support the proposition that 

a South Carolina state actor can be compelled to participate in arbitration proceedings under the 

Federal Arbitration Act, or that the Federal Arbitration Act preempts any state law limiting the 

jurisdiction of non-South Carolina tribunals to hear and decide cases involving South Carolina 

state actors.  Nowhere is such a waiver established in the South Carolina Code, and nowhere does 

the Federal Arbitration Act expressly preempt a State’s rights under the Eleventh Amendment. 

 The Decision suggests that the School has waived its jurisdictional arguments to 

arbitrability by participating in an agreement that contained an arbitration clause, and separately, 

by an assertion by the School’s prior legal counsel that the School would insist on arbitration.  

However, it is axiomatic that jurisdiction—when lacking—cannot be created by an agreement of 

the parties, or that the lack of jurisdiction can be waived.  This is especially true when the waiver 

alleged would be binding upon a state actor where the state has not consented to jurisdiction. 

III. THE UNDERLYING ARBITRATION PROCEEDINGS AND AWARD ARE VOID. 

 For the foregoing reasons, the School could not have been compelled to participate in the 

underlying arbitration proceedings.  It did so only under protest.  And, because the underlying 

proceedings are void, the arbitrator’s award is also void. 
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IV. THE ENROLLMENT OF THE ARBITRATION AWARD IN NORTH CAROLINA WAS VOID. 

 Consistent with the foregoing discussion, even if the arbitration proceedings were not void, 

the fact that AT-Net enrolled its judgment in North Carolina renders that enrolled judgment void.  

North Carolina state courts have no authority—no jurisdiction—over South Carolina state actors.  

It was error for this Court to award the North Carolina court full faith and credit when, quite clearly, 

the North Carolina court gave the laws of its southern sibling—particularly regarding the existence 

of jurisdiction over the School—very little consideration. 

CONCLUDING STATEMENT 

 For the foregoing reasons, the School respectfully requests a decision which grants its 

Motion to Alter or Amend the Decision of July 7, 2020, which would result in the Court granting 

a judgment in the School’s favor as to the declaratory relief of invalidity sought, which would deny 

AT-Net’s effort to enroll the jurisdictionally defective foreign judgment against the School, which 

would grant the School’s motion to dismiss the counterclaim, and further, which would provide 

for such other relief as the Court deems just and proper. 

 This Motion incorporates all prior pleadings, motions, memoranda, and attachments filed 

in connection therewith.  Furthermore, the School reserves the right to supplement this Motion 

with a memorandum and/or further attachments in advance of a hearing on this matter. 
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Respectfully submitted, 
 
s/ Steven Edward Buckingham 
 
Steven Edward Buckingham, Esq. (S.C. Bar No. 75089) 
The Law Office of Steven Edward Buckingham, LLC  
16 Wellington Avenue 
Greenville, SC 29609 
(o) 864.735.0832 
(e) seb@buckingham.legal 

 
Attorney for The NEXT School, Inc. 

 

Filed this    16th   Day of July, 2020. 
Greenville, South Carolina 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

________________________________ 
 

APPEAL FROM GREENVILLE COUNTY 
Court of Common Pleas 

 
Alex Kinlaw, Jr., Circuit Court Judge 

________________________________ 
 

Case No. 2019-CP-23-06745 
________________________________ 

 
The NEXT School, Inc. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Appellant, 
 

v. 
 
AT-NET Services—Charlotte, Inc. and American Arbitration  
Association, Inc. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Defendants, 
 
Of which only AT-NET Services—Charlotte, Inc. is . . . . . . . . . . . . . . . . . . . . . . . Respondent. 

________________________________ 
 

NOTICE OF APPEAL 
________________________________ 

  
The NEXT School, Inc. hereby appeals the following Orders of the Honorable Alex 

Kinlaw, Jr.: (1) an Order dated July 7, 2020, which is attached hereto as Attachment A; 

and (2) an Order dated March 25, 2021, which is attached hereto as Attachment B.  

Appellant received written notice of the entry of each Order on the date stamped on the 

respective Order’s margins.   
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
The NEXT School, Inc., a Public, Not-for-
Profit Corporation Incorporated & Existing 
under the Laws of the State of South 
Carolina, 
 

Plaintiff, 
 

vs. 
 
AT-NET Services-Charlotte, Inc., a Private 
Corporation Incorporated & Existing under 
the Laws of the State of North Carolina, and 
American Arbitration Association, Inc., a 
Not-for-Profit Corporation Incorporated & 
Existing under the Laws of the State of New 
York,  
 

Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
THIRTEENTH JUDICIAL CIRCUIT 

 
C. A. No. 2019-CP-23-06745 

 
 

 
 

ORDER 
 

 
 
AT-NET Services-Charlotte, Inc., 
 
 

Plaintiff, 
 

vs. 
 
The NEXT School, Inc.,  
 

Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
C. A. No. 2020-CP-23-00969 

 
 

 
 
 
 

 
This matter came before me for a hearing on May 26, 2020 on three motions filed in two 

separate matters – in 2019-CP-23-6745 The NEXT School, Inc.’s (“NEXT”) motion for judgment 

on the pleadings and motion to dismiss; in 2020-CP-23-00969 NEXT’s motion for relief from 

foreign judgment. Present at the hearing on behalf of the NEXT was Steven Edward Buckingham 

of the Law Office of Steven Edward Buckingham, LLC.  Present at the hearing on behalf of the 
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AT-NET Services-Charlotte, Inc. (“AT-NET”) was Adam C. Bach of the law firm Eller Tonnsen 

Bach, LLC.  

Background 

 On July 2, 2015, AT-NET and NEXT entered into a Master Services Agreement (the 

“Contract”) for the provision of certain IT services by AT-NET to NEXT. The Contract provides 

that it is governed by North Carolina law and that all disputes related to the agreement are to be 

arbitrated with the American Arbitration Association. NEXT failed to comply with the Contract 

and AT-NET filed suit in Mecklenburg County, North Carolina Superior Court.  

 On September 19, 2017, then-counsel for NEXT, David Rothstein, contacted North 

Carolina counsel for AT-NET, Matthew Holtgrewe, concerning the North Carolina lawsuit. Mr. 

Rothstein and Mr. Holtgrewe then engaged in an email correspondence during which Mr. 

Rothstein demanded that the parties submit the dispute to arbitration as provided for by the 

Contract.  Rothstein was explicit in communicating NEXT’s demand for arbitration, “My client 

[NEXT] is not willing to waive arbitration in this matter. I would request that you voluntarily 

dismiss the complaint in Mecklenburg County, without prejudice, and submit the matter to 

arbitration as required by the contract.” Id.  

 Based on NEXT’s demands, AT-NET agreed to dismiss the North Carolina lawsuit without 

prejudice and proceed to arbitration. AT-NET commenced the arbitration proceeding with the 

American Arbitration Association in November 2018. While reserving their objections to 

“jurisdiction and/or venue” NEXT consented to hold the arbitration in Charlotte. An arbitration 

hearing was conducted in Mecklenburg County on May 2, 2019. A final arbitration award in favor 

of AT-NET was issued on May 23, 2019.  
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 On October 7, 2019, AT-NET moved to confirm the arbitration award in the Mecklenburg 

County Superior Court pursuant to the North Carolina Uniform Arbitration Act, N.C.G.S. § 1-

569.1, et. seq. (the “NC Arbitration Act”). The NC Arbitration Act provides that a party who 

wishes to challenge an arbitration award must file a motion seeking to vacate the award “within 

90 days after the moving party receives notice of the award.” N.C.G.S. § 1-569.23. As noted by 

the Superior Court, “[t]he time to file an application to modify, vacate, or correct the Final 

Arbitration Award has passed, and no such application has been filed with the Court.” On 

November 21, 2019, a hearing was held in Mecklenburg County on AT-NET’s motion to confirm 

the arbitration award. NEXT did not attend the hearing or contest confirmation. On November 26, 

2019, the Superior Court confirmed the award, thereby making the arbitration award a judgment 

of the North Carolina court. See N.C.G.S. § 1-569.25.  

 Two days prior to the hearing, NEXT filed its declaratory judgment action in South 

Carolina asking a South Carolina court to declare that the arbitration award is void ab initio, C.A. 

No. 2019-CP-23-6745 (the “6745 Action”). On February 17, 2020, AT-NET filed a notice of filing 

of foreign judgment in Greenville County, South Carolina pursuant to the Uniform Enforcement 

of Foreign Judgments Act, S.C. Code § 15-35-900, et. seq. (the “UEFJA”), C.A. No. 2020-CP-23-

00969 (the “969 Action”).  

 NEXT filed a motion for judgment on the pleadings seeking judgment in its favor as to its 

declaratory judgment action 6745 Action, a motion to dismiss AT-NET’s counterclaim in the 6745 

Action, and a motion for relief from the North Carolina judgment in the 969 Action.  

Order 

 The plaintiffs’ raise one argument in support of their motion for judgment on the pleadings 

and their motion for relief from a foreign judgment: they are a state actor that is only subject to 
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suit in South Carolina and, therefore, the arbitration award is invalid because the North Carolina 

arbitration panel lacked subject matter jurisdiction. The plaintiffs, however, failed to raise this 

argument before the Superior Court in North Carolina prior to confirmation of the arbitration 

award.  

“Subject matter jurisdiction is the power to hear and determine cases of the general class to 

which the proceedings in question belong.” Deborah Dereede Living Tr. dated Dec. 18, 2013 v. 

Karp, 427 S.C. 336, 346, 831 S.E.2d 435, 441 (Ct. App. 2019), cert. denied (Mar. 12, 2020); 

Johnson v. S.C. Dep't of Prob., Parole, & Pardon Servs., 372 S.C. 279, 284, 641 S.E.2d 895, 897 

(2007) (“Subject matter jurisdiction refers to a court's constitutional or statutory power to 

adjudicate a case.).  The North Carolina Superior Court had the power to hear and determine the 

confirmation of the arbitration award because it was statutorily empowered to do so. See N.C.G.S. 

§ 1-569.22. NEXT directs its fire at the arbitration itself but raises no objection to the power of the 

Superior Court to entertain the confirmation proceeding. The North Carolina Superior Court 

possessed subject matter jurisdiction sufficient to confirm the award. Once the award was 

confirmed, it became a judgment of the North Carolina court. N.C.G.S. § 1-569.25. If NEXT 

wished to contest the award prior to confirmation, it was obligated to do so in accordance with the 

procedure set forth by North Carolina law. Having failed to do so, the Superior Court was within 

its authority to enter the award and enroll the judgment. Requiring NEXT to contest the arbitration 

award in North Carolina is consistent with South Carolina’s well-established law that South 

Carolina courts do not have subject matter jurisdiction to adjudicate motions related to arbitration 

proceedings in other states. See Ashley River Properties I, LLC v. Ashley River Properties II, LLC, 

374 S.C. 271, 280–81, 648 S.E.2d 295, 299–300 (Ct. App. 2007) (“Courts of other states applying 

the Uniform Arbitration Act to this issue have uniformly held a court's subject 
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matter jurisdiction to consider motions related to arbitration is dependent upon, and arises from, 

the parties' agreement to conduct the arbitration proceedings in that state.”) (citing  Government 

e-Mgmt. Solutions, Inc. v. Am. Arbitration Ass' n, Inc., 142 S.W.3d 857, 861 

(Mo.App.2004); Artrip v. Samons Constr., Inc., 54 S.W.3d 169, 171 (Ky.App.2001); Chicago 

Southshore South Bend R.R. v. N. Indiana Commuter Transp. Dist., 184 Ill.2d 151, 234 Ill.Dec. 

395, 703 N.E.2d 7, 9 (1998); Tru Green Corp. v. Sampson, 802 S.W.2d 951, 953 (Ky.App.1991)).   

 Further, this court rejects NEXT’s argument that because it is a state actor, it may not be 

sued in a sister state for breach of contract. In support of its argument, NEXT cites to the South 

Carolina case Newberry v. Georgia Dep’t of Indus. Trade, 286 S.C. 574, 336 S.E.2d 464 (1985) 

and the United States Supreme Court case Franchise Tax Board of California v. Hyatt, 139 S.Ct. 

1485, 1496-1498 (2019). NEXT’s citation to these cases is misplaced because both cases deal with 

non-consenting state actors. 

 In Hyatt, the United States Supreme Court considered the question of whether the 

“Constitution permits a state to be sued by a private party without its consent in the courts of a 

different state.” 139 S.Ct. at 1490 (emphasis added). In Hyatt, the foreign entity was the Franchise 

Tax Board of California (the “California Tax Board”), which was being sued in Nevada state court 

by Hyatt. Id. Under California law, the California Tax Board was immune from suit for all injuries 

caused by its tax collection. Id. at 1491. “Consent” as discussed in Hyatt refers to a state entity’s 

consent to be sued in general, not to its consent to a particular forum for suit.  

 This is consistent with South Carolina law and our courts’ application of the doctrine of 

sovereign immunity. In Newberry, South Carolina’s Supreme Court considered the question: 

“Should the courts of this state exercise jurisdiction over a non-consenting sister state?” 336 S.E.2d 

at 464. The opinion explains that “[a] non-consenting state is one protected by sovereign 
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immunity.” Id. at 465 fn. 2. The court answered the question as follows: “[W]e hold, as a matter 

of comity and public policy, a non-consenting sister state may not be sued in tort in South 

Carolina.” Id. at 465. The decision, therefore, prevents suit “against an agency of the State of 

Georgia in a South Carolina Court in a case that could not be brought in Georgia.” Id. at 464. 

“Consent,” therefore, refers to whether a state has waived or reserved sovereign immunity over 

the particular claim, not whether it has expressly consented to be sued in another forum. Melton 

v. Crowder, 317 S.C. 253, 254–56, 452 S.E.2d 834, 834–36 (1995).  

 Thus, the relevant question is whether South Carolina has consented to suit for the breach 

of contract claims brought by AT-NET. It has. Sloan Const. Co., Inc. v. Southco Grassing, Inc., 

377 S.C. 108, 659 S.E.2d 158, 164 at fn. 6 (2008) (citing Hodges v. Rainey, 341 S.C. 79, 533 

S.E.2d 578, 585 (2000) (“We eliminated the State’s sovereign immunity from suit based upon its 

contractual obligation in 1978…) (internal citations omitted)). Because South Carolina has waived 

sovereign immunity for breach of a contractual obligation, it has consented to suit and the judgment 

is valid.  

 NEXT argues that “the only venue in which a South Carolina state actor may be sued is in 

the courts of the State of South Carolina.” NEXT fails to discuss, however, whether a state entity 

may be bound to an agreement to arbitrate. South Carolina courts have previously compelled state 

entities to arbitrate where it has entered into a valid arbitration agreement. Trident Technical 

College v. Lucas & Stubbs, LTD., 286 S.C. 98 (1985). It is undisputed that NEXT contractually 

agreed to arbitrate any dispute with AT-NET and that it agreed to Charlotte as the forum for that 

arbitration. NEXT cannot first agree to and demand arbitration and then complain that AT-NET 

complied with the Contract and its demand. The statutes cited by NEXT regarding where to bring 

a claim against a governmental entity are venue statutes, not jurisdictional. See Whetstone, 272 
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S.C. at 327. Venue can be waived. Henly v. North Trident Regional Hospital, 275 S.C. 193, 269 

S.E.2d 328 (1980). South Carolina has consented to suit for breach of contract claims and NEXT 

consented to arbitration in North Carolina. Based on this, NEXT can be compelled to arbitrate in 

North Carolina and the arbitration award and North Carolina judgment are valid.   

 Finally, political subdivisions of states “do not enjoy a constitutionally protected immunity 

from suit under the Eleventh Amendment of the United States Constitution.” Jinks v. Richland 

Cty., 538 U.S. 456, 466 (2003). As recently explained by the Utah Supreme Court, “Hyatt—which 

addressed constitutionally protected sovereign immunity—does not apply to political subdivisions. 

The principles set forth in Hall continue to govern a state’s governmental immunity grant to its 

political subdivisions and the respect that should be attributed to it by other states.”  Galindo v. 

City of Flagstaff, 452 P.3d 1185, 1187 (Sup. Ct. Utah 2019) (citing to Nevada v. Hall, 99 S.Ct. 

1182 (1979) (providing that states are free to choose whether or not to accord immunity or respect 

limits on liability established by sister states when those states were sued in their courts.)).   

 Whether NEXT should be entitled to sovereign immunity in a foreign court should be 

analyzed under the same framework as whether it would be entitled to state governmental 

immunity under the Eleventh Amendment. The Fourth Circuit has provided several factors in 

determining whether a political subdivision is an alter ego of the state, the most important of which 

being “whether the state treasury will be responsible for paying any judgment that might be 

awarded.” Ram Ditta v. Maryland National Capital Park and Planning Comm’n, 822 F.2d 456, 

457 (1987). Other factors include “whether the entity exercises a significant degree of autonomy 

from the state, whether it is involved with local versus statewide concerns, and how it is treated as 

a matter of state law.” Id. Consideration of these factors weigh against finding that NEXT is an 

alter ego of the state and entitled to state sovereign immunity: The judgment will not be paid from 
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the statue treasury, charter schools were established to provide a high degree of autonomy from 

state regulations and requirements, and NEXT educates local students and has no statewide impact 

or presence. The only factor in its favor is how it is treated as a matter of state law, but this is only 

one factor to be considered and is not determinative. Id. citing Blake v. Kline, 612 F.2d 718, 722 

(3rd Cir. 1979) (“Local law and decisions defining the status and nature of the agency involved in 

its relation to the sovereign are factors to be considered, but only one of a number that are of 

significance.”).  

 Because NEXT is a political subdivision, not a state actor, it is not entitled to the sovereign 

immunity discussed in Hyatt. Thus, even if NEXT’s interpretation of Hyatt were correct, which it 

is not, this case is properly analyzed under the Hall framework and North Carolina is free to ignore 

NEXT’s claims of immunity within its jurisdiction.  

 THEREFORE, for the reasons stated above, and based on the arguments of counsel, the 

memoranda submitted, the record in this case, and the common and statutory law of the State of 

South Carolina,  

 IT IS ORDERED,  

 That NEXT’s motions are denied. The clerk is directed docket and index the North Carolina 

judgment as any other judgment of this state in civil action number 2020-CP-23-00969.  

 AND IT IS SO ORDERED. 

       ______________________________ 
       Judge, Thirteenth Judicial Circuit  
 
 
 
Greenville, SC  
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
The NEXT School, Inc., a Public, Not-for-
Profit Corporation Incorporated & Existing 
under the Laws of the State of South 
Carolina, 
 

Plaintiff, 
 

vs. 
 
AT-NET Services-Charlotte, Inc., a Private 
Corporation Incorporated & Existing under 
the Laws of the State of North Carolina, and 
American Arbitration Association, Inc., a 
Not-for-Profit Corporation Incorporated & 
Existing under the Laws of the State of New 
York,  
 

Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
THIRTEENTH JUDICIAL CIRCUIT 

 
C. A. No. 2019-CP-23-06745 

 
 

 
 

ORDER 
 

 
 
AT-NET Services-Charlotte, Inc., 
 
 

Plaintiff, 
 

vs. 
 
The NEXT School, Inc.,  
 

Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
C. A. No. 2020-CP-23-00969 

 
 

 
 
 
 

 
This matter came before me for a hearing on March 1, 2021 on The NEXT School, Inc.’s 

(“NEXT”) motion to alter or amend the judgment of this court entered on July 7, 2020. Present at 

the hearing on behalf of NEXT was Steven Edward Buckingham of the Law Office of Steven 

Edward Buckingham, LLC.  Present at the hearing on behalf of AT-NET Services-Charlotte, Inc. 
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(“AT-NET”) was Adam C. Bach of the law firm Eller Tonnsen Bach, LLC. For the reasons stated 

herein, and in its original order, NEXT’s motion to alter or amend the court’s judgment is denied.  

NEXT contractually agreed to arbitration in North Carolina, demanded that AT-NET 

arbitrate its claims against NEXT, and participated in the arbitration proceeding in North Carolina. 

After an arbitration award was entered against NEXT, AT-NET filed an action to confirm its award 

as provided for by North Carolina law. NEXT failed to appear or contest confirmation in that 

proceeding. The North Carolina Superior Court confirmed the award, and it became a judgment of 

the North Carolina Court (the “North Carolina Judgment”). As a judgment of a sister state, the 

judgment against NEXT is entitled to the Full Faith and Credit of courts in South Carolina under 

both the United States Constitution and the Uniform Enforcement of Foreign Judgment Acts 

(“UEFJA”), S.C. Code § 15-35-900, et seq.  

The North Carolina Superior Court had subject matter jurisdiction to entertain confirmation 

of the arbitration award because it was statutorily empowered to do so. If NEXT wished to contest 

the award prior to confirmation, it was obligated to do so in accordance with the procedure set 

forth by North Carolina law. This is consistent with South Carolina’s well-established law that 

South Carolina courts do not have subject matter jurisdiction to adjudicate motions related to 

arbitration proceedings in other states. See Ashley River Properties I, LLC v. Ashley River 

Properties II, LLC, 374 S.C. 271, 280–81, 648 S.E.2d 295, 299–300 (Ct. App. 2007) (“Courts of 

other states applying the Uniform Arbitration Act to this issue have uniformly held a court's 

subject matter jurisdiction to consider motions related to arbitration is dependent upon, and arises 

from, the parties' agreement to conduct the arbitration proceedings in that state.”).   

In its motion to reconsider, NEXT relies on three cases: 1) Newberry v. Georgia Dep’t of 

Indus. Trade, 286 S.C. 574, 336 S.E.2d 464 (1985); 2) Melton v. Crowder, 317 S.C. 253, 254–56, 
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452 S.E.2d 834, 834–36 (1995); and 3) Franchise Tax Board of California v. Hyatt, 139 S.Ct. 

1485, 1496-1498 (2019). It is notable to the court that in each of these cases, the objecting state 

actor presented its jurisdictional arguments to the sister states’ courts and did not, as NEXT has 

done here, failed to appear. In Melton, the North Carolina Highway Patrol moved to dismiss an 

action in South Carolina circuit court based on lack of subject matter jurisdiction and lack of 

personal jurisdiction. See Melton, 452 S.E.2d at 835. The North Carolina Highway Patrol argued 

that under North Carolina law, North Carolina state actors could only be sued in the North Carolina 

Industrial Commission. In rejecting these arguments, the South Carolina Supreme Court held that 

“North Carolina’s partial waiver of [sovereign immunity] is sufficient to allow Melton to maintain 

his suit” in South Carolina.  

Similarly, in Newberry, the State of Georgia presented its arguments concerning sovereign 

immunity to the courts of South Carolina. Newberry, 336 S.E.2d 464. Finally, in Hyatt, 139 S.Ct. 

at 1490-1491, the State of California spent 21 years in Nevada courts contesting Nevada’s ability 

to apply its sovereign immunity statute, rather than California’s, to an action against its Franchise 

Tax Board.  

It is difficult for the court to believe that the Supreme Courts of both South Carolina and 

the United States failed to notice that the relevant state courts lacked subject matter jurisdiction to 

even hear and consider the matters before them. Instead, it is apparent that these courts possessed 

subject matter jurisdiction to hear and consider the objecting states’ sovereign immunity claims. 

Likewise, the North Carolina Superior Court possessed subject matter jurisdiction to hear and 

determine NEXT’s objections to the arbitration based on sovereign immunity grounds. NEXT 

failed to appear before the North Carolina Court and the North Carolina Judgment is final and 

entitled to Full Faith and Credit in South Carolina.  
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Further, even if NEXT had appeared in North Carolina to contest the award, South Carolina 

is amenable to suit in North Carolina based on South Carolina law. In its original motion seeking 

relief from the North Carolina Judgment, NEXT did not specify the basis for which it sought relief 

from the judgment but argued that sovereign immunity prevented it from being sued in North 

Carolina, citing to Newberry v. Georgia Dep’t of Indus. Trade, 286 S.C. 574 (1985) and Franchise 

Tax Board of California v. Hyatt, 139 S. Ct. 1485 (2019). The issue in both Newberry and 

Franchise Tax Board was whether one state may exercise jurisdiction over another state despite 

that state’s objection to the foreign state’s proceedings. In both Newberry and Franchise Tax 

Board, the dispositive consideration was whether the state was a “consenting” state. The answer 

to this question depends on whether or not the state has waived sovereign immunity for the types 

of claims brought in the foreign court.  See Hyatt, 139 S.Ct. at 1496-1497; Newberry, 336 S.E.2d 

at 464; Melton, 452 S.E.2d at 835-836. If it has, it is a “consenting” state and a foreign state court 

may choose to exercise jurisdiction over it. South Carolina has unquestionably waived sovereign 

immunity with regard to breach of contract claims. It is therefore a consenting state as to the claims 

brought by AT-NET, and the North Carolina judgment based on these claims is valid. 

For these reasons, the North Carolina Judgement is valid and enforceable against NEXT.  

It is noteworthy, however, that NEXT appears to have shifted its position regarding whether a 

South Carolina state actor may be bound by an arbitration clause. In its original motions, NEXT 

argued that it could not be forced to arbitrate. Now it argues that it can be forced to arbitrate but 

only in South Carolina. This is noteworthy because the contract in this case involves interstate 

parties and the arbitration provision, therefore, is subject to the Federal Arbitration Act (“FAA”), 

9 U.S.C. § 1, et seq. The Supreme Court of the United States has held that “when parties agree to 

arbitrate all questions arising under a contract, the FAA supersedes state laws lodging primary 
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jurisdiction in another forum, whether judicial or administrative.” Preston v. Ferrer, 552 U.S. 346, 

359, 128 S. Ct. 978, 987, 169 L. Ed. 2d 917 (2008). Thus, the FAA preempts contrary state law 

and, therefore, the underlying arbitration itself was proper in North Carolina.  

Finally, NEXT argues that the North Carolina state court failed to engage in any analysis 

regarding NEXT’s amenability to suit in North Carolina. This is unsurprising since NEXT chose 

not to appear and present any of its arguments to the North Carolina court.  

 THEREFORE, for the reasons stated above in its original order, and based on the 

arguments of counsel, the memoranda submitted, the record in this case, and the common and 

statutory law of the State of South Carolina, NEXT’s motion to alter or amend the judgment of the 

court is DENIED.  

 AND IT IS SO ORDERED. 

 

       ______________________________ 
       Judge, Thirteenth Judicial Circuit  
 
 
 
Greenville, SC  
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

________________________________ 
 

APPEAL FROM GREENVILLE COUNTY 
Court of Common Pleas 

 
Alex Kinlaw, Jr., Circuit Court Judge 

________________________________ 
 

Case No. 2020-CP-23-00969 
________________________________ 

 
AT-NET Services—Charlotte, Inc. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Respondent, 
 

v. 
 
The NEXT School, Inc.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Appellant. 
 

________________________________ 
 

NOTICE OF APPEAL 
________________________________ 

  
The NEXT School, Inc. hereby appeals the following Orders of the Honorable Alex 

Kinlaw, Jr.: (1) an Order dated July 7, 2020, which is attached hereto as Attachment A; 

and (2) an Order dated March 25, 2021, which is attached hereto as Attachment B.  

Appellant received written notice of the entry of each Order on the date stamped on the 

respective Order’s margins.   

 

 

 

 

 

 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2021 A

pr 20 10:09 P
M

 - G
R

E
E

N
V

ILLE
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2020C

P
2300969

R_0266



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2021 A

pr 20 10:09 P
M

 - G
R

E
E

N
V

ILLE
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2020C

P
2300969

R_0267



 
 
 
 

ATTACHMENT A 
  

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2021 A

pr 20 10:09 P
M

 - G
R

E
E

N
V

ILLE
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2020C

P
2300969

R_0268



Page 1 of 8 

STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
The NEXT School, Inc., a Public, Not-for-
Profit Corporation Incorporated & Existing 
under the Laws of the State of South 
Carolina, 
 

Plaintiff, 
 

vs. 
 
AT-NET Services-Charlotte, Inc., a Private 
Corporation Incorporated & Existing under 
the Laws of the State of North Carolina, and 
American Arbitration Association, Inc., a 
Not-for-Profit Corporation Incorporated & 
Existing under the Laws of the State of New 
York,  
 

Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
THIRTEENTH JUDICIAL CIRCUIT 

 
C. A. No. 2019-CP-23-06745 

 
 

 
 

ORDER 
 

 
 
AT-NET Services-Charlotte, Inc., 
 
 

Plaintiff, 
 

vs. 
 
The NEXT School, Inc.,  
 

Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
C. A. No. 2020-CP-23-00969 

 
 

 
 
 
 

 
This matter came before me for a hearing on May 26, 2020 on three motions filed in two 

separate matters – in 2019-CP-23-6745 The NEXT School, Inc.’s (“NEXT”) motion for judgment 

on the pleadings and motion to dismiss; in 2020-CP-23-00969 NEXT’s motion for relief from 

foreign judgment. Present at the hearing on behalf of the NEXT was Steven Edward Buckingham 

of the Law Office of Steven Edward Buckingham, LLC.  Present at the hearing on behalf of the 
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AT-NET Services-Charlotte, Inc. (“AT-NET”) was Adam C. Bach of the law firm Eller Tonnsen 

Bach, LLC.  

Background 

 On July 2, 2015, AT-NET and NEXT entered into a Master Services Agreement (the 

“Contract”) for the provision of certain IT services by AT-NET to NEXT. The Contract provides 

that it is governed by North Carolina law and that all disputes related to the agreement are to be 

arbitrated with the American Arbitration Association. NEXT failed to comply with the Contract 

and AT-NET filed suit in Mecklenburg County, North Carolina Superior Court.  

 On September 19, 2017, then-counsel for NEXT, David Rothstein, contacted North 

Carolina counsel for AT-NET, Matthew Holtgrewe, concerning the North Carolina lawsuit. Mr. 

Rothstein and Mr. Holtgrewe then engaged in an email correspondence during which Mr. 

Rothstein demanded that the parties submit the dispute to arbitration as provided for by the 

Contract.  Rothstein was explicit in communicating NEXT’s demand for arbitration, “My client 

[NEXT] is not willing to waive arbitration in this matter. I would request that you voluntarily 

dismiss the complaint in Mecklenburg County, without prejudice, and submit the matter to 

arbitration as required by the contract.” Id.  

 Based on NEXT’s demands, AT-NET agreed to dismiss the North Carolina lawsuit without 

prejudice and proceed to arbitration. AT-NET commenced the arbitration proceeding with the 

American Arbitration Association in November 2018. While reserving their objections to 

“jurisdiction and/or venue” NEXT consented to hold the arbitration in Charlotte. An arbitration 

hearing was conducted in Mecklenburg County on May 2, 2019. A final arbitration award in favor 

of AT-NET was issued on May 23, 2019.  
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 On October 7, 2019, AT-NET moved to confirm the arbitration award in the Mecklenburg 

County Superior Court pursuant to the North Carolina Uniform Arbitration Act, N.C.G.S. § 1-

569.1, et. seq. (the “NC Arbitration Act”). The NC Arbitration Act provides that a party who 

wishes to challenge an arbitration award must file a motion seeking to vacate the award “within 

90 days after the moving party receives notice of the award.” N.C.G.S. § 1-569.23. As noted by 

the Superior Court, “[t]he time to file an application to modify, vacate, or correct the Final 

Arbitration Award has passed, and no such application has been filed with the Court.” On 

November 21, 2019, a hearing was held in Mecklenburg County on AT-NET’s motion to confirm 

the arbitration award. NEXT did not attend the hearing or contest confirmation. On November 26, 

2019, the Superior Court confirmed the award, thereby making the arbitration award a judgment 

of the North Carolina court. See N.C.G.S. § 1-569.25.  

 Two days prior to the hearing, NEXT filed its declaratory judgment action in South 

Carolina asking a South Carolina court to declare that the arbitration award is void ab initio, C.A. 

No. 2019-CP-23-6745 (the “6745 Action”). On February 17, 2020, AT-NET filed a notice of filing 

of foreign judgment in Greenville County, South Carolina pursuant to the Uniform Enforcement 

of Foreign Judgments Act, S.C. Code § 15-35-900, et. seq. (the “UEFJA”), C.A. No. 2020-CP-23-

00969 (the “969 Action”).  

 NEXT filed a motion for judgment on the pleadings seeking judgment in its favor as to its 

declaratory judgment action 6745 Action, a motion to dismiss AT-NET’s counterclaim in the 6745 

Action, and a motion for relief from the North Carolina judgment in the 969 Action.  

Order 

 The plaintiffs’ raise one argument in support of their motion for judgment on the pleadings 

and their motion for relief from a foreign judgment: they are a state actor that is only subject to 
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suit in South Carolina and, therefore, the arbitration award is invalid because the North Carolina 

arbitration panel lacked subject matter jurisdiction. The plaintiffs, however, failed to raise this 

argument before the Superior Court in North Carolina prior to confirmation of the arbitration 

award.  

“Subject matter jurisdiction is the power to hear and determine cases of the general class to 

which the proceedings in question belong.” Deborah Dereede Living Tr. dated Dec. 18, 2013 v. 

Karp, 427 S.C. 336, 346, 831 S.E.2d 435, 441 (Ct. App. 2019), cert. denied (Mar. 12, 2020); 

Johnson v. S.C. Dep't of Prob., Parole, & Pardon Servs., 372 S.C. 279, 284, 641 S.E.2d 895, 897 

(2007) (“Subject matter jurisdiction refers to a court's constitutional or statutory power to 

adjudicate a case.).  The North Carolina Superior Court had the power to hear and determine the 

confirmation of the arbitration award because it was statutorily empowered to do so. See N.C.G.S. 

§ 1-569.22. NEXT directs its fire at the arbitration itself but raises no objection to the power of the 

Superior Court to entertain the confirmation proceeding. The North Carolina Superior Court 

possessed subject matter jurisdiction sufficient to confirm the award. Once the award was 

confirmed, it became a judgment of the North Carolina court. N.C.G.S. § 1-569.25. If NEXT 

wished to contest the award prior to confirmation, it was obligated to do so in accordance with the 

procedure set forth by North Carolina law. Having failed to do so, the Superior Court was within 

its authority to enter the award and enroll the judgment. Requiring NEXT to contest the arbitration 

award in North Carolina is consistent with South Carolina’s well-established law that South 

Carolina courts do not have subject matter jurisdiction to adjudicate motions related to arbitration 

proceedings in other states. See Ashley River Properties I, LLC v. Ashley River Properties II, LLC, 

374 S.C. 271, 280–81, 648 S.E.2d 295, 299–300 (Ct. App. 2007) (“Courts of other states applying 

the Uniform Arbitration Act to this issue have uniformly held a court's subject 
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matter jurisdiction to consider motions related to arbitration is dependent upon, and arises from, 

the parties' agreement to conduct the arbitration proceedings in that state.”) (citing  Government 

e-Mgmt. Solutions, Inc. v. Am. Arbitration Ass' n, Inc., 142 S.W.3d 857, 861 

(Mo.App.2004); Artrip v. Samons Constr., Inc., 54 S.W.3d 169, 171 (Ky.App.2001); Chicago 

Southshore South Bend R.R. v. N. Indiana Commuter Transp. Dist., 184 Ill.2d 151, 234 Ill.Dec. 

395, 703 N.E.2d 7, 9 (1998); Tru Green Corp. v. Sampson, 802 S.W.2d 951, 953 (Ky.App.1991)).   

 Further, this court rejects NEXT’s argument that because it is a state actor, it may not be 

sued in a sister state for breach of contract. In support of its argument, NEXT cites to the South 

Carolina case Newberry v. Georgia Dep’t of Indus. Trade, 286 S.C. 574, 336 S.E.2d 464 (1985) 

and the United States Supreme Court case Franchise Tax Board of California v. Hyatt, 139 S.Ct. 

1485, 1496-1498 (2019). NEXT’s citation to these cases is misplaced because both cases deal with 

non-consenting state actors. 

 In Hyatt, the United States Supreme Court considered the question of whether the 

“Constitution permits a state to be sued by a private party without its consent in the courts of a 

different state.” 139 S.Ct. at 1490 (emphasis added). In Hyatt, the foreign entity was the Franchise 

Tax Board of California (the “California Tax Board”), which was being sued in Nevada state court 

by Hyatt. Id. Under California law, the California Tax Board was immune from suit for all injuries 

caused by its tax collection. Id. at 1491. “Consent” as discussed in Hyatt refers to a state entity’s 

consent to be sued in general, not to its consent to a particular forum for suit.  

 This is consistent with South Carolina law and our courts’ application of the doctrine of 

sovereign immunity. In Newberry, South Carolina’s Supreme Court considered the question: 

“Should the courts of this state exercise jurisdiction over a non-consenting sister state?” 336 S.E.2d 

at 464. The opinion explains that “[a] non-consenting state is one protected by sovereign 
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immunity.” Id. at 465 fn. 2. The court answered the question as follows: “[W]e hold, as a matter 

of comity and public policy, a non-consenting sister state may not be sued in tort in South 

Carolina.” Id. at 465. The decision, therefore, prevents suit “against an agency of the State of 

Georgia in a South Carolina Court in a case that could not be brought in Georgia.” Id. at 464. 

“Consent,” therefore, refers to whether a state has waived or reserved sovereign immunity over 

the particular claim, not whether it has expressly consented to be sued in another forum. Melton 

v. Crowder, 317 S.C. 253, 254–56, 452 S.E.2d 834, 834–36 (1995).  

 Thus, the relevant question is whether South Carolina has consented to suit for the breach 

of contract claims brought by AT-NET. It has. Sloan Const. Co., Inc. v. Southco Grassing, Inc., 

377 S.C. 108, 659 S.E.2d 158, 164 at fn. 6 (2008) (citing Hodges v. Rainey, 341 S.C. 79, 533 

S.E.2d 578, 585 (2000) (“We eliminated the State’s sovereign immunity from suit based upon its 

contractual obligation in 1978…) (internal citations omitted)). Because South Carolina has waived 

sovereign immunity for breach of a contractual obligation, it has consented to suit and the judgment 

is valid.  

 NEXT argues that “the only venue in which a South Carolina state actor may be sued is in 

the courts of the State of South Carolina.” NEXT fails to discuss, however, whether a state entity 

may be bound to an agreement to arbitrate. South Carolina courts have previously compelled state 

entities to arbitrate where it has entered into a valid arbitration agreement. Trident Technical 

College v. Lucas & Stubbs, LTD., 286 S.C. 98 (1985). It is undisputed that NEXT contractually 

agreed to arbitrate any dispute with AT-NET and that it agreed to Charlotte as the forum for that 

arbitration. NEXT cannot first agree to and demand arbitration and then complain that AT-NET 

complied with the Contract and its demand. The statutes cited by NEXT regarding where to bring 

a claim against a governmental entity are venue statutes, not jurisdictional. See Whetstone, 272 
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S.C. at 327. Venue can be waived. Henly v. North Trident Regional Hospital, 275 S.C. 193, 269 

S.E.2d 328 (1980). South Carolina has consented to suit for breach of contract claims and NEXT 

consented to arbitration in North Carolina. Based on this, NEXT can be compelled to arbitrate in 

North Carolina and the arbitration award and North Carolina judgment are valid.   

 Finally, political subdivisions of states “do not enjoy a constitutionally protected immunity 

from suit under the Eleventh Amendment of the United States Constitution.” Jinks v. Richland 

Cty., 538 U.S. 456, 466 (2003). As recently explained by the Utah Supreme Court, “Hyatt—which 

addressed constitutionally protected sovereign immunity—does not apply to political subdivisions. 

The principles set forth in Hall continue to govern a state’s governmental immunity grant to its 

political subdivisions and the respect that should be attributed to it by other states.”  Galindo v. 

City of Flagstaff, 452 P.3d 1185, 1187 (Sup. Ct. Utah 2019) (citing to Nevada v. Hall, 99 S.Ct. 

1182 (1979) (providing that states are free to choose whether or not to accord immunity or respect 

limits on liability established by sister states when those states were sued in their courts.)).   

 Whether NEXT should be entitled to sovereign immunity in a foreign court should be 

analyzed under the same framework as whether it would be entitled to state governmental 

immunity under the Eleventh Amendment. The Fourth Circuit has provided several factors in 

determining whether a political subdivision is an alter ego of the state, the most important of which 

being “whether the state treasury will be responsible for paying any judgment that might be 

awarded.” Ram Ditta v. Maryland National Capital Park and Planning Comm’n, 822 F.2d 456, 

457 (1987). Other factors include “whether the entity exercises a significant degree of autonomy 

from the state, whether it is involved with local versus statewide concerns, and how it is treated as 

a matter of state law.” Id. Consideration of these factors weigh against finding that NEXT is an 

alter ego of the state and entitled to state sovereign immunity: The judgment will not be paid from 
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the statue treasury, charter schools were established to provide a high degree of autonomy from 

state regulations and requirements, and NEXT educates local students and has no statewide impact 

or presence. The only factor in its favor is how it is treated as a matter of state law, but this is only 

one factor to be considered and is not determinative. Id. citing Blake v. Kline, 612 F.2d 718, 722 

(3rd Cir. 1979) (“Local law and decisions defining the status and nature of the agency involved in 

its relation to the sovereign are factors to be considered, but only one of a number that are of 

significance.”).  

 Because NEXT is a political subdivision, not a state actor, it is not entitled to the sovereign 

immunity discussed in Hyatt. Thus, even if NEXT’s interpretation of Hyatt were correct, which it 

is not, this case is properly analyzed under the Hall framework and North Carolina is free to ignore 

NEXT’s claims of immunity within its jurisdiction.  

 THEREFORE, for the reasons stated above, and based on the arguments of counsel, the 

memoranda submitted, the record in this case, and the common and statutory law of the State of 

South Carolina,  

 IT IS ORDERED,  

 That NEXT’s motions are denied. The clerk is directed docket and index the North Carolina 

judgment as any other judgment of this state in civil action number 2020-CP-23-00969.  

 AND IT IS SO ORDERED. 

       ______________________________ 
       Judge, Thirteenth Judicial Circuit  
 
 
 
Greenville, SC  
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
The NEXT School, Inc., a Public, Not-for-
Profit Corporation Incorporated & Existing 
under the Laws of the State of South 
Carolina, 
 

Plaintiff, 
 

vs. 
 
AT-NET Services-Charlotte, Inc., a Private 
Corporation Incorporated & Existing under 
the Laws of the State of North Carolina, and 
American Arbitration Association, Inc., a 
Not-for-Profit Corporation Incorporated & 
Existing under the Laws of the State of New 
York,  
 

Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
THIRTEENTH JUDICIAL CIRCUIT 

 
C. A. No. 2019-CP-23-06745 

 
 

 
 

ORDER 
 

 
 
AT-NET Services-Charlotte, Inc., 
 
 

Plaintiff, 
 

vs. 
 
The NEXT School, Inc.,  
 

Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
C. A. No. 2020-CP-23-00969 

 
 

 
 
 
 

 
This matter came before me for a hearing on March 1, 2021 on The NEXT School, Inc.’s 

(“NEXT”) motion to alter or amend the judgment of this court entered on July 7, 2020. Present at 

the hearing on behalf of NEXT was Steven Edward Buckingham of the Law Office of Steven 

Edward Buckingham, LLC.  Present at the hearing on behalf of AT-NET Services-Charlotte, Inc. 
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(“AT-NET”) was Adam C. Bach of the law firm Eller Tonnsen Bach, LLC. For the reasons stated 

herein, and in its original order, NEXT’s motion to alter or amend the court’s judgment is denied.  

NEXT contractually agreed to arbitration in North Carolina, demanded that AT-NET 

arbitrate its claims against NEXT, and participated in the arbitration proceeding in North Carolina. 

After an arbitration award was entered against NEXT, AT-NET filed an action to confirm its award 

as provided for by North Carolina law. NEXT failed to appear or contest confirmation in that 

proceeding. The North Carolina Superior Court confirmed the award, and it became a judgment of 

the North Carolina Court (the “North Carolina Judgment”). As a judgment of a sister state, the 

judgment against NEXT is entitled to the Full Faith and Credit of courts in South Carolina under 

both the United States Constitution and the Uniform Enforcement of Foreign Judgment Acts 

(“UEFJA”), S.C. Code § 15-35-900, et seq.  

The North Carolina Superior Court had subject matter jurisdiction to entertain confirmation 

of the arbitration award because it was statutorily empowered to do so. If NEXT wished to contest 

the award prior to confirmation, it was obligated to do so in accordance with the procedure set 

forth by North Carolina law. This is consistent with South Carolina’s well-established law that 

South Carolina courts do not have subject matter jurisdiction to adjudicate motions related to 

arbitration proceedings in other states. See Ashley River Properties I, LLC v. Ashley River 

Properties II, LLC, 374 S.C. 271, 280–81, 648 S.E.2d 295, 299–300 (Ct. App. 2007) (“Courts of 

other states applying the Uniform Arbitration Act to this issue have uniformly held a court's 

subject matter jurisdiction to consider motions related to arbitration is dependent upon, and arises 

from, the parties' agreement to conduct the arbitration proceedings in that state.”).   

In its motion to reconsider, NEXT relies on three cases: 1) Newberry v. Georgia Dep’t of 

Indus. Trade, 286 S.C. 574, 336 S.E.2d 464 (1985); 2) Melton v. Crowder, 317 S.C. 253, 254–56, 
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452 S.E.2d 834, 834–36 (1995); and 3) Franchise Tax Board of California v. Hyatt, 139 S.Ct. 

1485, 1496-1498 (2019). It is notable to the court that in each of these cases, the objecting state 

actor presented its jurisdictional arguments to the sister states’ courts and did not, as NEXT has 

done here, failed to appear. In Melton, the North Carolina Highway Patrol moved to dismiss an 

action in South Carolina circuit court based on lack of subject matter jurisdiction and lack of 

personal jurisdiction. See Melton, 452 S.E.2d at 835. The North Carolina Highway Patrol argued 

that under North Carolina law, North Carolina state actors could only be sued in the North Carolina 

Industrial Commission. In rejecting these arguments, the South Carolina Supreme Court held that 

“North Carolina’s partial waiver of [sovereign immunity] is sufficient to allow Melton to maintain 

his suit” in South Carolina.  

Similarly, in Newberry, the State of Georgia presented its arguments concerning sovereign 

immunity to the courts of South Carolina. Newberry, 336 S.E.2d 464. Finally, in Hyatt, 139 S.Ct. 

at 1490-1491, the State of California spent 21 years in Nevada courts contesting Nevada’s ability 

to apply its sovereign immunity statute, rather than California’s, to an action against its Franchise 

Tax Board.  

It is difficult for the court to believe that the Supreme Courts of both South Carolina and 

the United States failed to notice that the relevant state courts lacked subject matter jurisdiction to 

even hear and consider the matters before them. Instead, it is apparent that these courts possessed 

subject matter jurisdiction to hear and consider the objecting states’ sovereign immunity claims. 

Likewise, the North Carolina Superior Court possessed subject matter jurisdiction to hear and 

determine NEXT’s objections to the arbitration based on sovereign immunity grounds. NEXT 

failed to appear before the North Carolina Court and the North Carolina Judgment is final and 

entitled to Full Faith and Credit in South Carolina.  
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Further, even if NEXT had appeared in North Carolina to contest the award, South Carolina 

is amenable to suit in North Carolina based on South Carolina law. In its original motion seeking 

relief from the North Carolina Judgment, NEXT did not specify the basis for which it sought relief 

from the judgment but argued that sovereign immunity prevented it from being sued in North 

Carolina, citing to Newberry v. Georgia Dep’t of Indus. Trade, 286 S.C. 574 (1985) and Franchise 

Tax Board of California v. Hyatt, 139 S. Ct. 1485 (2019). The issue in both Newberry and 

Franchise Tax Board was whether one state may exercise jurisdiction over another state despite 

that state’s objection to the foreign state’s proceedings. In both Newberry and Franchise Tax 

Board, the dispositive consideration was whether the state was a “consenting” state. The answer 

to this question depends on whether or not the state has waived sovereign immunity for the types 

of claims brought in the foreign court.  See Hyatt, 139 S.Ct. at 1496-1497; Newberry, 336 S.E.2d 

at 464; Melton, 452 S.E.2d at 835-836. If it has, it is a “consenting” state and a foreign state court 

may choose to exercise jurisdiction over it. South Carolina has unquestionably waived sovereign 

immunity with regard to breach of contract claims. It is therefore a consenting state as to the claims 

brought by AT-NET, and the North Carolina judgment based on these claims is valid. 

For these reasons, the North Carolina Judgement is valid and enforceable against NEXT.  

It is noteworthy, however, that NEXT appears to have shifted its position regarding whether a 

South Carolina state actor may be bound by an arbitration clause. In its original motions, NEXT 

argued that it could not be forced to arbitrate. Now it argues that it can be forced to arbitrate but 

only in South Carolina. This is noteworthy because the contract in this case involves interstate 

parties and the arbitration provision, therefore, is subject to the Federal Arbitration Act (“FAA”), 

9 U.S.C. § 1, et seq. The Supreme Court of the United States has held that “when parties agree to 

arbitrate all questions arising under a contract, the FAA supersedes state laws lodging primary 
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jurisdiction in another forum, whether judicial or administrative.” Preston v. Ferrer, 552 U.S. 346, 

359, 128 S. Ct. 978, 987, 169 L. Ed. 2d 917 (2008). Thus, the FAA preempts contrary state law 

and, therefore, the underlying arbitration itself was proper in North Carolina.  

Finally, NEXT argues that the North Carolina state court failed to engage in any analysis 

regarding NEXT’s amenability to suit in North Carolina. This is unsurprising since NEXT chose 

not to appear and present any of its arguments to the North Carolina court.  

 THEREFORE, for the reasons stated above in its original order, and based on the 

arguments of counsel, the memoranda submitted, the record in this case, and the common and 

statutory law of the State of South Carolina, NEXT’s motion to alter or amend the judgment of the 

court is DENIED.  

 AND IT IS SO ORDERED. 

 

       ______________________________ 
       Judge, Thirteenth Judicial Circuit  
 
 
 
Greenville, SC  
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