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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Greenville
IN THE COURT OF COMMON PLEAS CASE NO. 2019CP2306745
Next School Inc AT Net Services Charlotte Inc et al
PLAINTIFFE(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[ | Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

|:| Other
ACTION STRICKEN (CHECK REASON): |:| Rule 40(j), SCRCP; |:| Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award,

I:' Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

Affirmed; |:| Reversed; |:| Remanded;
Other

10

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: I:l See attached order (formal order to follow) El Statement of Judgment
by the Court:

Plaintiff's Motion for Partial Judgment on the Pleadings Denied. Formal Order from
Attorney Adam Bach to follow within 20 days.

ORDER INFORMATION
This order I:l ends @ does not end the case. I:l See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 05/26/2020 .

American Arbitration Association Inc

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2

R_0001
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2

R_0002

G7/90€2dD6T0Z#ASYD - SYAT1d NOWWOD - ITTANIILO - INd 95+ 92 AeN 0202 - 3114 ATIVOINOH1D3 13



Greenville Common Pleas

Case Caption: Next School Inc vs. AT Net Services Charlotte Inc , defendant, et al

Case Number: 2019CP2306745

Type: Order/Electronic Form 4

So Ordered

dJAlex Kinlaw, Jr., #2763

Electronically signed on 2020-05-26 16:52:44 page 3 of 3
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Greenville
IN THE COURT OF COMMON PLEAS CASE NO. 2019CP2306745
Next School Inc AT Net Services Charlotte Inc et al
PLAINTIFFE(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[ | Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

|:| Other
ACTION STRICKEN (CHECK REASON): |:| Rule 40(j), SCRCP; |:| Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award,

I:' Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

Affirmed; |:| Reversed; |:| Remanded;
Other

10

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: I:l See attached order (formal order to follow) El Statement of Judgment
by the Court:

Plaintiff's Motion to Dismiss Denied. Formal Order from Attorney Adam Bach to follow
within 20 days.

ORDER INFORMATION
This order I:l ends @ does not end the case. I:l See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 05/26/2020 .

American Arbitration Association Inc

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2

R_0004
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Greenville Common Pleas

Case Caption: Next School Inc vs. AT Net Services Charlotte Inc , defendant, et al

Case Number: 2019CP2306745

Type: Order/Electronic Form 4

So Ordered

dJAlex Kinlaw, Jr., #2763

Electronically signed on 2020-05-26 16:53:45 page 3 of 3

R_0006

G7/90€2dD6T0Z#ASYD - SYAT1d NOWWOD - ITTANIILO - INd 95+ 92 AeN 0202 - 3114 ATIVOINOH1D3 13



FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Greenville

IN THE COURT OF COMMON PLEAS CASENO. 2020CP2300969
AT Net Services Charlotte Inc Next School Inc
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[ | Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

|:| Other
ACTION STRICKEN (CHECK REASON): |:| Rule 40(j), SCRCP; |:| Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award,

I:' Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

Affirmed; |:| Reversed; |:| Remanded;
Other

10

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: I:l See attached order (formal order to follow) El Statement of Judgment
by the Court:

Defendant Next School Inc. Motion for Relief is denied. A formal order is to be
submitted from Attorney Adam Bach within 20 days.

ORDER INFORMATION
This order I:l ends @ does not end the case. I:l See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 05/26/2020 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Greenville Common Pleas

Case Caption: AT Net Services Charlotte Inc vs. Next School Inc
Case Number: 2020CP2300969

Type: Order/Electronic Form 4

So Ordered

dJAlex Kinlaw, Jr., #2763

Electronically signed on 2020-05-26 16:51:42 page 3 of 3
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE
C. A. No. 2019-CP-23-06745
The NEXT School, Inc., a Public, Not-for-
Profit Corporation Incorporated & Existing

under the Laws of the State of South
Carolina,
ORDER

Plaintiff,
VS.

AT-NET Services-Charlotte, Inc., a Private
Corporation Incorporated & Existing under
the Laws of the State of North Carolina, and
American Arbitration Association, Inc., a
Not-for-Profit Corporation Incorporated &
Existing under the Laws of the State of New
York,

Defendants.

N N N N N N N N N N N N N N N N N N N N N N N

AT-NET Services-Charlotte, Inc., C. A. No. 2020-CP-23-00969

Plaintiff,
VS.
The NEXT School, Inc.,

Defendant.

N N N N N N N N N N N N’

This matter came before me for a hearing on May 26, 2020 on three motions filed in two
separate matters — in 2019-CP-23-6745 The NEXT School, Inc.’s (“NEXT”) motion for judgment
on the pleadings and motion to dismiss; in 2020-CP-23-00969 NEXT’s motion for relief from
foreign judgment. Present at the hearing on behalf of the NEXT was Steven Edward Buckingham

of the Law Office of Steven Edward Buckingham, LLC. Present at the hearing on behalf of the

Page 1 of 8
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AT-NET Services-Charlotte, Inc. (“AT-NET”’) was Adam C. Bach of the law firm Eller Tonnsen
Bach, LLC.
Background

On July 2, 2015, AT-NET and NEXT entered into a Master Services Agreement (the
“Contract”) for the provision of certain IT services by AT-NET to NEXT. The Contract provides
that it is governed by North Carolina law and that all disputes related to the agreement are to be
arbitrated with the American Arbitration Association. NEXT failed to comply with the Contract
and AT-NET filed suit in Mecklenburg County, North Carolina Superior Court.

On September 19, 2017, then-counsel for NEXT, David Rothstein, contacted North
Carolina counsel for AT-NET, Matthew Holtgrewe, concerning the North Carolina lawsuit. Mr.
Rothstein and Mr. Holtgrewe then engaged in an email correspondence during which Mr.
Rothstein demanded that the parties submit the dispute to arbitration as provided for by the
Contract. Rothstein was explicit in communicating NEXT’s demand for arbitration, “My client
[NEXT] is not willing to waive arbitration in this matter. I would request that you voluntarily
dismiss the complaint in Mecklenburg County, without prejudice, and submit the matter to
arbitration as required by the contract.” Id.

Based on NEXT’s demands, AT-NET agreed to dismiss the North Carolina lawsuit without
prejudice and proceed to arbitration. AT-NET commenced the arbitration proceeding with the
American Arbitration Association in November 2018. While reserving their objections to
“jurisdiction and/or venue” NEXT consented to hold the arbitration in Charlotte. An arbitration
hearing was conducted in Mecklenburg County on May 2, 2019. A final arbitration award in favor

of AT-NET was issued on May 23, 2019.

Page 2 of 8
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On October 7, 2019, AT-NET moved to confirm the arbitration award in the Mecklenburg
County Superior Court pursuant to the North Carolina Uniform Arbitration Act, N.C.G.S. § 1-
569.1, et. seq. (the “NC Arbitration Act”). The NC Arbitration Act provides that a party who
wishes to challenge an arbitration award must file a motion seeking to vacate the award “within
90 days after the moving party receives notice of the award.” N.C.G.S. § 1-569.23. As noted by
the Superior Court, “[t]he time to file an application to modify, vacate, or correct the Final
Arbitration Award has passed, and no such application has been filed with the Court.” On
November 21, 2019, a hearing was held in Mecklenburg County on AT-NET’s motion to confirm
the arbitration award. NEXT did not attend the hearing or contest confirmation. On November 26,
2019, the Superior Court confirmed the award, thereby making the arbitration award a judgment
of the North Carolina court. See N.C.G.S. § 1-569.25.

Two days prior to the hearing, NEXT filed its declaratory judgment action in South
Carolina asking a South Carolina court to declare that the arbitration award is void ab initio, C.A.
No. 2019-CP-23-6745 (the “6745 Action”). On February 17,2020, AT-NET filed a notice of filing
of foreign judgment in Greenville County, South Carolina pursuant to the Uniform Enforcement
of Foreign Judgments Act, S.C. Code § 15-35-900, et. seq. (the “UEFJA”), C.A. No. 2020-CP-23-
00969 (the “969 Action™).

NEXT filed a motion for judgment on the pleadings seeking judgment in its favor as to its
declaratory judgment action 6745 Action, a motion to dismiss AT-NET’s counterclaim in the 6745
Action, and a motion for relief from the North Carolina judgment in the 969 Action.

Order
The plaintiffs’ raise one argument in support of their motion for judgment on the pleadings

and their motion for relief from a foreign judgment: they are a state actor that is only subject to

Page 3 of 8
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suit in South Carolina and, therefore, the arbitration award is invalid because the North Carolina
arbitration panel lacked subject matter jurisdiction. The plaintiffs, however, failed to raise this
argument before the Superior Court in North Carolina prior to confirmation of the arbitration
award.

“Subject matter jurisdiction is the power to hear and determine cases of the general class to

which the proceedings in question belong.” Deborah Dereede Living Tr. dated Dec. 18, 2013 v.

Karp, 427 S.C. 336, 346, 831 S.E.2d 435, 441 (Ct. App. 2019), cert. denied (Mar. 12, 2020);

Johnson v. S.C. Dep't of Prob., Parole, & Pardon Servs., 372 S.C. 279, 284, 641 S.E.2d 895, 897

(2007) (“Subject matter jurisdiction refers to a court's constitutional or statutory power to
adjudicate a case.). The North Carolina Superior Court had the power to hear and determine the
confirmation of the arbitration award because it was statutorily empowered to do so. See N.C.G.S.
§ 1-569.22. NEXT directs its fire at the arbitration itself but raises no objection to the power of the
Superior Court to entertain the confirmation proceeding. The North Carolina Superior Court
possessed subject matter jurisdiction sufficient to confirm the award. Once the award was
confirmed, it became a judgment of the North Carolina court. N.C.G.S. § 1-569.25. If NEXT
wished to contest the award prior to confirmation, it was obligated to do so in accordance with the
procedure set forth by North Carolina law. Having failed to do so, the Superior Court was within
its authority to enter the award and enroll the judgment. Requiring NEXT to contest the arbitration
award in North Carolina is consistent with South Carolina’s well-established law that South
Carolina courts do not have subject matter jurisdiction to adjudicate motions related to arbitration

proceedings in other states. See Ashley River Properties I, LLC v. Ashley River Properties 11, LLC,

374 S.C. 271, 280-81, 648 S.E.2d 295, 299-300 (Ct. App. 2007) (“Courts of other states applying

the Uniform Arbitration Act to this issue have uniformly held a court's subject

Page 4 of 8
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matter jurisdiction to consider motions related to arbitration is dependent upon, and arises from,
the parties' agreement to conduct the arbitration proceedings in that state.”) (citing Government

e-Mgmt. Solutions, Inc. v. Am. Arbitration Ass' n, Inc., 142 S.W.3d 857, 861

(Mo.App.2004); Artrip v. Samons Constr., Inc., 54 S.W.3d 169, 171 (Ky.App.2001); Chicago

Southshore South Bend R.R. v. N. Indiana Commuter Transp. Dist., 184 111.2d 151, 234 Ill.Dec.

395,703 N.E.2d 7, 9 (1998); Tru Green Corp. v. Sampson, 802 S.W.2d 951, 953 (Ky.App.1991)).

Further, this court rejects NEXT’s argument that because it is a state actor, it may not be
sued in a sister state for breach of contract. In support of its argument, NEXT cites to the South

Carolina case Newberry v. Georgia Dep’t of Indus. Trade, 286 S.C. 574, 336 S.E.2d 464 (1985)

and the United States Supreme Court case Franchise Tax Board of California v. Hyatt, 139 S.Ct.

1485, 1496-1498 (2019). NEXT’s citation to these cases is misplaced because both cases deal with
non-consenting state actors.
In Hyatt, the United States Supreme Court considered the question of whether the

“Constitution permits a state to be sued by a private party without its consent in the courts of a

different state.” 139 S.Ct. at 1490 (emphasis added). In Hyatt, the foreign entity was the Franchise
Tax Board of California (the “California Tax Board”), which was being sued in Nevada state court
by Hyatt. Id. Under California law, the California Tax Board was immune from suit for all injuries
caused by its tax collection. Id. at 1491. “Consent” as discussed in Hyatt refers to a state entity’s
consent to be sued in general, not to its consent to a particular forum for suit.

This is consistent with South Carolina law and our courts’ application of the doctrine of
sovereign immunity. In Newberry, South Carolina’s Supreme Court considered the question:
“Should the courts of this state exercise jurisdiction over a non-consenting sister state?”” 336 S.E.2d

at 464. The opinion explains that “[a] non-consenting state is one protected by sovereign

Page 5 of 8
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immunity.” Id. at 465 fn. 2. The court answered the question as follows: “[W]e hold, as a matter
of comity and public policy, a non-consenting sister state may not be sued in tort in South
Carolina.” Id. at 465. The decision, therefore, prevents suit “against an agency of the State of
Georgia in a South Carolina Court in a case that could not be brought in Georgia.” Id. at 464.
“Consent,” therefore, refers to whether a state has waived or reserved sovereign immunity over
the particular claim, not whether it has expressly consented to be sued in another forum. Melton
v. Crowder, 317 S.C. 253, 254-56, 452 S.E.2d 834, 834-36 (1995).

Thus, the relevant question is whether South Carolina has consented to suit for the breach

of contract claims brought by AT-NET. It has. Sloan Const. Co., Inc. v. Southco Grassing, Inc.,

377 S.C. 108, 659 S.E.2d 158, 164 at fn. 6 (2008) (citing Hodges v. Rainey, 341 S.C. 79, 533

S.E.2d 578, 585 (2000) (“We eliminated the State’s sovereign immunity from suit based upon its
contractual obligation in 1978...) (internal citations omitted)). Because South Carolina has waived
sovereign immunity for breach of a contractual obligation, it has consented to suit and the judgment
is valid.

NEXT argues that “the only venue in which a South Carolina state actor may be sued is in
the courts of the State of South Carolina.” NEXT fails to discuss, however, whether a state entity
may be bound to an agreement to arbitrate. South Carolina courts have previously compelled state

entities to arbitrate where it has entered into a valid arbitration agreement. Trident Technical

College v. Lucas & Stubbs, LTD., 286 S.C. 98 (1985). It is undisputed that NEXT contractually

agreed to arbitrate any dispute with AT-NET and that it agreed to Charlotte as the forum for that
arbitration. NEXT cannot first agree to and demand arbitration and then complain that AT-NET
complied with the Contract and its demand. The statutes cited by NEXT regarding where to bring

a claim against a governmental entity are venue statutes, not jurisdictional. See Whetstone, 272

Page 6 of 8
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S.C. at 327. Venue can be waived. Henly v. North Trident Regional Hospital, 275 S.C. 193, 269

S.E.2d 328 (1980). South Carolina has consented to suit for breach of contract claims and NEXT
consented to arbitration in North Carolina. Based on this, NEXT can be compelled to arbitrate in
North Carolina and the arbitration award and North Carolina judgment are valid.

Finally, political subdivisions of states “do not enjoy a constitutionally protected immunity

from suit under the Eleventh Amendment of the United States Constitution.” Jinks v. Richland

Cty., 538 U.S. 456, 466 (2003). As recently explained by the Utah Supreme Court, “Hyatt—which
addressed constitutionally protected sovereign immunity—does not apply to political subdivisions.
The principles set forth in Hall continue to govern a state’s governmental immunity grant to its
political subdivisions and the respect that should be attributed to it by other states.” Galindo v.

City of Flagstaff, 452 P.3d 1185, 1187 (Sup. Ct. Utah 2019) (citing to Nevada v. Hall, 99 S.Ct.

1182 (1979) (providing that states are free to choose whether or not to accord immunity or respect
limits on liability established by sister states when those states were sued in their courts.)).
Whether NEXT should be entitled to sovereign immunity in a foreign court should be
analyzed under the same framework as whether it would be entitled to state governmental
immunity under the Eleventh Amendment. The Fourth Circuit has provided several factors in
determining whether a political subdivision is an alter ego of the state, the most important of which
being “whether the state treasury will be responsible for paying any judgment that might be

awarded.” Ram Ditta v. Maryland National Capital Park and Planning Comm’n, 822 F.2d 456,

457 (1987). Other factors include “whether the entity exercises a significant degree of autonomy
from the state, whether it is involved with local versus statewide concerns, and how it is treated as
a matter of state law.” Id. Consideration of these factors weigh against finding that NEXT is an

alter ego of the state and entitled to state sovereign immunity: The judgment will not be paid from

Page 7 of 8
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the statue treasury, charter schools were established to provide a high degree of autonomy from
state regulations and requirements, and NEXT educates local students and has no statewide impact
or presence. The only factor in its favor is how it is treated as a matter of state law, but this is only
one factor to be considered and is not determinative. Id. citing Blake v. Kline, 612 F.2d 718, 722
(3rd Cir. 1979) (“Local law and decisions defining the status and nature of the agency involved in
its relation to the sovereign are factors to be considered, but only one of a number that are of
significance.”).

Because NEXT is a political subdivision, not a state actor, it is not entitled to the sovereign
immunity discussed in Hyatt. Thus, even if NEXT’s interpretation of Hyatt were correct, which it
is not, this case is properly analyzed under the Hall framework and North Carolina is free to ignore
NEXT’s claims of immunity within its jurisdiction.

THEREFORE, for the reasons stated above, and based on the arguments of counsel, the
memoranda submitted, the record in this case, and the common and statutory law of the State of
South Carolina,

IT IS ORDERED,

That NEXT’s motions are denied. The clerk is directed docket and index the North Carolina
judgment as any other judgment of this state in civil action number 2020-CP-23-00969.

AND IT IS SO ORDERED.

Judge, Thirteenth Judicial Circuit

Greenville, SC
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Greenville Common Pleas

Case Caption: Next School Inc vs. AT Net Services Charlotte Inc , defendant, et al

Case Number: 2019CP2306745

Type: Order/Other

So Ordered

dJAlex Kinlaw, Jr., #2763
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STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

The NEXT School, Inc., a Public, Not-for-
Profit Corporation Incorporated & Existing
under the Laws of the State of South
Carolina,

Plaintiff,
VS.

AT-NET Services-Charlotte, Inc., a Private
Corporation Incorporated & Existing under
the Laws of the State of North Carolina, and
American Arbitration Association, Inc., a
Not-for-Profit Corporation Incorporated &
Existing under the Laws of the State of New
York,

Defendants.

AT-NET Services-Charlotte, Inc.,

Plaintiff,
VS.
The NEXT School, Inc.,

Defendant.

N N N N N N N N N N N N N N N N N N N N N N N

N N N N N N N N N N N N’

IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT

C. A. No. 2019-CP-23-06745

ORDER

C. A. No. 2020-CP-23-00969

This matter came before me for a hearing on March 1, 2021 on The NEXT School, Inc.’s

(“NEXT”) motion to alter or amend the judgment of this court entered on July 7, 2020. Present at

the hearing on behalf of NEXT was Steven Edward Buckingham of the Law Office of Steven

Edward Buckingham, LLC. Present at the hearing on behalf of AT-NET Services-Charlotte, Inc.
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(“AT-NET”) was Adam C. Bach of the law firm Eller Tonnsen Bach, LLC. For the reasons stated
herein, and in its original order, NEXT’s motion to alter or amend the court’s judgment is denied.

NEXT contractually agreed to arbitration in North Carolina, demanded that AT-NET
arbitrate its claims against NEXT, and participated in the arbitration proceeding in North Carolina.
After an arbitration award was entered against NEXT, AT-NET filed an action to confirm its award
as provided for by North Carolina law. NEXT failed to appear or contest confirmation in that
proceeding. The North Carolina Superior Court confirmed the award, and it became a judgment of
the North Carolina Court (the “North Carolina Judgment”). As a judgment of a sister state, the
judgment against NEXT is entitled to the Full Faith and Credit of courts in South Carolina under
both the United States Constitution and the Uniform Enforcement of Foreign Judgment Acts
(“UEFJA”), S.C. Code § 15-35-900, et seq.

The North Carolina Superior Court had subject matter jurisdiction to entertain confirmation
of the arbitration award because it was statutorily empowered to do so. If NEXT wished to contest
the award prior to confirmation, it was obligated to do so in accordance with the procedure set
forth by North Carolina law. This is consistent with South Carolina’s well-established law that
South Carolina courts do not have subject matter jurisdiction to adjudicate motions related to

arbitration proceedings in other states. See Ashley River Properties I, LLC v. Ashley River

Properties II, LLC, 374 S.C. 271, 280-81, 648 S.E.2d 295, 299-300 (Ct. App. 2007) (““Courts of

other states applying the Uniform Arbitration Act to this issue have uniformly held a court's
subject matter jurisdiction to consider motions related to arbitration is dependent upon, and arises
from, the parties' agreement to conduct the arbitration proceedings in that state.”).

In its motion to reconsider, NEXT relies on three cases: 1) Newberry v. Georgia Dep’t of

Indus. Trade, 286 S.C. 574, 336 S.E.2d 464 (1985); 2) Melton v. Crowder, 317 S.C. 253, 254-56,
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452 S.E.2d 834, 834-36 (1995); and 3) Franchise Tax Board of California v. Hyatt, 139 S.Ct.

1485, 1496-1498 (2019). It is notable to the court that in each of these cases, the objecting state
actor presented its jurisdictional arguments to the sister states’ courts and did not, as NEXT has
done here, failed to appear. In Melton, the North Carolina Highway Patrol moved to dismiss an
action in South Carolina circuit court based on lack of subject matter jurisdiction and lack of
personal jurisdiction. See Melton, 452 S.E.2d at 835. The North Carolina Highway Patrol argued
that under North Carolina law, North Carolina state actors could only be sued in the North Carolina
Industrial Commission. In rejecting these arguments, the South Carolina Supreme Court held that
“North Carolina’s partial waiver of [sovereign immunity] is sufficient to allow Melton to maintain
his suit” in South Carolina.

Similarly, in Newberry, the State of Georgia presented its arguments concerning sovereign
immunity to the courts of South Carolina. Newberry, 336 S.E.2d 464. Finally, in Hyatt, 139 S.Ct.
at 1490-1491, the State of California spent 21 years in Nevada courts contesting Nevada’s ability
to apply its sovereign immunity statute, rather than California’s, to an action against its Franchise
Tax Board.

It is difficult for the court to believe that the Supreme Courts of both South Carolina and
the United States failed to notice that the relevant state courts lacked subject matter jurisdiction to
even hear and consider the matters before them. Instead, it is apparent that these courts possessed
subject matter jurisdiction to hear and consider the objecting states’ sovereign immunity claims.
Likewise, the North Carolina Superior Court possessed subject matter jurisdiction to hear and
determine NEXT’s objections to the arbitration based on sovereign immunity grounds. NEXT
failed to appear before the North Carolina Court and the North Carolina Judgment is final and

entitled to Full Faith and Credit in South Carolina.
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Further, even if NEXT had appeared in North Carolina to contest the award, South Carolina
is amenable to suit in North Carolina based on South Carolina law. In its original motion seeking
relief from the North Carolina Judgment, NEXT did not specify the basis for which it sought relief
from the judgment but argued that sovereign immunity prevented it from being sued in North

Carolina, citing to Newberry v. Georgia Dep’t of Indus. Trade, 286 S.C. 574 (1985) and Franchise

Tax Board of California v. Hyatt, 139 S. Ct. 1485 (2019). The issue in both Newberry and

Franchise Tax Board was whether one state may exercise jurisdiction over another state despite

that state’s objection to the foreign state’s proceedings. In both Newberry and Franchise Tax

Board, the dispositive consideration was whether the state was a “consenting” state. The answer
to this question depends on whether or not the state has waived sovereign immunity for the types
of claims brought in the foreign court. See Hyatt, 139 S.Ct. at 1496-1497; Newberry, 336 S.E.2d
at 464; Melton, 452 S.E.2d at 835-836. If it has, it is a “consenting” state and a foreign state court
may choose to exercise jurisdiction over it. South Carolina has unquestionably waived sovereign
immunity with regard to breach of contract claims. It is therefore a consenting state as to the claims
brought by AT-NET, and the North Carolina judgment based on these claims is valid.

For these reasons, the North Carolina Judgement is valid and enforceable against NEXT.
It 1s noteworthy, however, that NEXT appears to have shifted its position regarding whether a
South Carolina state actor may be bound by an arbitration clause. In its original motions, NEXT
argued that it could not be forced to arbitrate. Now it argues that it can be forced to arbitrate but
only in South Carolina. This is noteworthy because the contract in this case involves interstate
parties and the arbitration provision, therefore, is subject to the Federal Arbitration Act (“FAA™),
9 U.S.C. § 1, et seq. The Supreme Court of the United States has held that “when parties agree to

arbitrate all questions arising under a contract, the FAA supersedes state laws lodging primary
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jurisdiction in another forum, whether judicial or administrative.” Preston v. Ferrer, 552 U.S. 346,

359, 128 S. Ct. 978, 987, 169 L. Ed. 2d 917 (2008). Thus, the FAA preempts contrary state law
and, therefore, the underlying arbitration itself was proper in North Carolina.

Finally, NEXT argues that the North Carolina state court failed to engage in any analysis
regarding NEXT’s amenability to suit in North Carolina. This is unsurprising since NEXT chose
not to appear and present any of its arguments to the North Carolina court.

THEREFORE, for the reasons stated above in its original order, and based on the
arguments of counsel, the memoranda submitted, the record in this case, and the common and
statutory law of the State of South Carolina, NEXT’s motion to alter or amend the judgment of the
court is DENIED.

AND IT IS SO ORDERED.

Judge, Thirteenth Judicial Circuit

Greenville, SC
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Greenville Common Pleas

Case Caption: Next School Inc vs. AT Net Services Charlotte Inc , defendant, et al

Case Number: 2019CP2306745

Type: Order/Other

So Ordered

dJAlex Kinlaw, Jr., #2763

Electronically signed on 2021-03-25 13:14:20 page 6 of 6
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT

N N N

COUNTY OF GREENVILLE

THE NEXT SCHOOL, INC., a Public,
Not-for-Profit Corporation Incorporated
& Existing under the Laws of the State of
South Carolina,

C.A. No. 2019-CP-23-

Plaintiff,

VS. SUMMONS
AT-NET SERVICES—CHARLOTTE,
INC., a Private Corporation Incorporated
& Existing under the Laws of the State of
North Carolina, and AMERICAN
ARBITRATION ASSOCIATION,
INC., a Not-for-Profit Corporation
Incorporated & Existing under the Laws of
the State of New York,

N N N N N N N N N N N N N N N N N N N

Defendants.

TO THE DEFENDANTS ABOVE-NAMED:

You are hereby summoned and required to answer the Complaint in this action, a copy of
which is herewith served upon you, and to serve a copy of your Answer to said Complaint to the
undersigned counsel at his office, 16 Wellington Avenue, Greenville, SC 29609, within thirty (30)
days after service hereof, exclusive of the day of such service. If you fail to answer the Complaint
within the time aforesaid, Plaintiff will apply to the Court for the relief demanded therein, and

judgment by default may be rendered against you for the relief demanded in the Complaint.

[Signature Block Follows]
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Respectfully submitted,

s/ Steven Edward Buckingham

Steven Edward Buckingham, Esq. (S.C. Bar No. 75089)
The Law Office of Steven Edward Buckingham, LLC
16 Wellington Avenue

Greenville, SC 29609

(0) 864.735.0832

(e) seb@buckingham.legal

Attorney for Plaintiff

Filed this _ 18" Day of November, 2019.

Greenville, South Carolina
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT

N N N

COUNTY OF GREENVILLE

THE NEXT SCHOOL, INC., a Public,
Not-for-Profit Corporation Incorporated
& Existing under the Laws of the State of
South Carolina,

C.A. No. 2019-CP-23-

Plaintiff,

VS. COMPLAINT
AT-NET SERVICES—CHARLOTTE,
INC., a Private Corporation Incorporated
& Existing under the Laws of the State of
North Carolina, and AMERICAN
ARBITRATION ASSOCIATION,
INC., a Not-for-Profit Corporation
Incorporated & Existing under the Laws of
the State of New York,

Trial by Jury Not Demanded

N N N N N N N N N N N N N N N N N N N

Defendants.

CoMES NOW The NEXT School, Inc., Plaintiff, by and through its undersigned counsel,
and complaining of the Defendants, would respectfully show unto this Honorable Court as follows:

INTRODUCTION

1. This is an action for declaratory relief, seeking a judicial determination that
Plaintiff—as a South Carolina state-actor—is not subject to the jurisdiction of any court or tribunal
for which the State of South Carolina has not given its express consent to be sued, and that the
decision of any such extra-jurisdictional tribunal adverse to the interests of a South Carolina state-
actor is void ab initio.

PARTIES, JURISDICTION & VENUE

2. Plaintiff is The NEXT School, Inc. It is organized as a not-for-profit corporation

under the laws of the State of South Carolina, and maintains its principal place of operation in
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Greenville County. Plaintiff is also “a public school and part of the South Carolina Public Charter
School District,” S.C. Code § 59-40-40(2)(a), which renders Plaintiff a state actor, see

McNaughton v. Charleston Charter Sch. for Math & Science, Inc., 411 S.C. 249, 266, 768 S.E.2d

389, 399 (2015).

3. Defendant AT-Net Services—Charlotte, Inc. (“AT-Net”) is a corporation
incorporated under the laws of the State of North Carolina, and, on information and belief,
maintains its principal place of business in Mecklenburg County, North Carolina.

4. AT-Net, on information and belief, engages regularly in business transactions with
contacts in South Carolina. Furthermore, the origin of the underlying dispute involves a business
transaction that AT-Net engaged in with Plaintiff, involving AT-Net’s delivery of (what turned
out to be inferior) technological goods in South Carolina.

5. Defendant American Arbitration Association, Inc. (“AAA”) is a not-for-profit
corporation incorporated under the laws of the State of New York.

6. Plaintiff is informed and believes that AAA engages in routine and systematic
business with contacts in South Carolina.

7. This Court is vested with subject matter jurisdiction with regard to this dispute by
virtue of the South Carolina Constitution, Article V, § 11, as enabled through South Carolina Code
§ 14-5-10 et seq.

8. This Court has personal jurisdiction over each Defendant pursuant to South
Carolina Code § 36-2-802 and § 36-2-803.

0. Venue in this Court is proper pursuant to South Carolina Code § 15-7-30.
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ALLEGATIONS OF FACT

10. During 2015, AT-Net agreed to provide Plaintiff with certain technological goods
which were needed to provide Plaintiff’s students with fast, reliable access to the internet, quite
obviously to facilitate their education.

11. At the time of Plaintiff’s agreement with AT-Net, and continuing for months
thereafter, it was Plaintiff’s understanding—based on the explicit representations of AT-Net
personnel—that AT-Net’s compensation for the technology provided to Plaintiff would come
through a federal program intended to fund scholastic investments in technology.

12. On several occasions, AT-Net personnel confirmed with Plaintiff that they were
both knowledgeable and experienced in perfecting their right to payment through the
aforementioned federal program.

13. These representations proved, ultimately, untrue.

14. AT-Net, for reasons of its own doing, failed to apply to the federal government for
payment on the technology provided to Plaintiff.

15. AT-Net subsequently took the position that there was never any agreement with
Plaintiff for AT-Net to pursue compensation from the aforementioned federal program, and that
Plaintiff was primarily and immediately liable to AT-Net for the technology provided.

16.  AT-Net thereafter demanded a substantial amount of money from Plaintiff for the
technology provided, in derogation of their agreement.

17.  When Plaintiff reminded AT-Net that AT-Net needed to pursue payment from the

federal government, AT-Net refused, and elected to pursue action against Plaintiff directly.
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18. In November 2018, AT-Net commenced arbitration proceedings against Plaintiff
with the AAA.

19. From the outset of those proceedings, Plaintiff consistently argued that Plaintiff
was not subject to suit in any jurisdiction or proceeding other than the courts of the State of South
Carolina. This is because:

a. Plaintiff, as an operator of charter schools in South Carolina, is indisputably

regarded as a “part of the South Carolina Public Charter School District,” S.C. Code
§ 59-40-40(2)(a);
b. In that connection, Plaintiff is indisputably regarded under South Carolina law as a

“state actor,” McNaughton v. Charleston Charter Sch. for Math & Science, Inc.,

411 S.C. 249, 266, 768 S.E.2d 389, 399 (2015);
C. As a state actor, Plaintiff may only be sued in a court or tribunal for which the State
of South Carolina has given its express consent to be sued; and,
d. The only venue in which a South Carolina state actor may be sued is the courts of
the State of South Carolina, S.C. Code § 15-78-10(e) & § 15-77-50.
20. Plaintiff raised this jurisdictional challenge in its answer to AT-Net’s complaint,
filed in arbitration, as well as in a contemporaneously submitted motion to dismiss.
21. AAA denied Plaintiff’s motion. The arbitration hearing was scheduled for May 2,
2019.
22. Plaintiff renewed its jurisdictional challenge again on or about April 28, 2019.
23. AAA’s arbitrator did not resolve the motion in advance of the arbitration hearing,

which proceeded as scheduled on May 2.
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24. Immediately prior to the commencement of the arbitration hearing, Plaintiff
delivered a notice to both AAA’s arbitrator and AT-Net’s counsel that Plaintiff was participating
in the arbitration hearing only under protest, subject to and without waiving its jurisdictional
defenses.

25. Following the arbitration hearing, AAA’s arbitrator decided that AAA had
jurisdiction over AT-Net’s dispute with Plaintiff, and that Plaintiff was liable to AT-Net for the
full amount of liability claimed by AT-Net.

26. On or about May 15, 2019, Plaintiff submitted a motion to vacate the arbitration
award on the basis of the same jurisdictional deficiencies.

27. By letter dated May 23, 2019, the AAA’s arbitrator denied Plaintiff’s motion and
issued an award in favor of AT-Net.

28. On or about September 30, 2019, AT-Net filed an action in North Carolina state
court to confirm the AAA arbitrator’s award. A hearing on that motion is, according to Plaintiff’s
understanding, set for Thursday, November 21.

29. At no point has any arbitration panel or the court of any other State had any
jurisdiction over the dispute between Plaintiff and AT-Net, nor will they ever. Plaintiff is a state
actor; it may only be sued in the venues approved by the State of South Carolina; and the time is
nigh for a declaration that, when the General Assembly says you may sue a state actor only in the
courts of our State, that is simply the law.

FOR A FIRST & ONLY CAUSE OF ACTION
(Declaratory Judgment)

30.  Plaintiff incorporates each and every of the foregoing allegations of fact into this
cause of action, to the extent such allegations are not inconsistent with those that follow in this

cause of action.
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31. There is a real, live, substantial, and justiciable controversy among the parties as to
whether Plaintiff is a state actor and whether, regardless of such status, it may be subject to the
jurisdiction of any court or tribunal other than as permitted by the South Carolina General
Assembly.

32. Plaintiff respectfully requests a declaratory judgment that:

a. Affirms its status as a South Carolina state actor;

b. Affirms the law of this State, that a South Carolina state actor may be sued only in

the venues expressly consented to by the General Assembly; and,

c. Establishes, once and for all, that the arbitration proceeding initiated by AT-Net

and convened by AAA, and the award which flowed therefrom, are void ab initio.

PRAYER FOR RELIEF

WHEREFORE, having fully stated its claim against Defendants, at least as such claim is
presently known and understood, Plaintiff respectfully requests a judgment and order which
provides for the relief requested, and for such other and further relief as the court deems just and
proper.

Respectfully submitted,

s/ Steven Edward Buckingham

Steven Edward Buckingham, Esq. (S.C. Bar No. 75089)
The Law Office of Steven Edward Buckingham, LLC
16 Wellington Avenue

Greenville, SC 29609

(0) 864.735.0832

(e) seb@buckingham.legal

Attorney for Plaintiff

Filed this _ 18" Day of November, 2019.
Greenville, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE
C. A. No. 2019-CP-23-06745
The NEXT School, Inc., a Public, Not-for-
Profit Corporation Incorporated & Existing

under the Laws of the State of South

Carolina,
DEFENDANT AT-NET SERVICES-
Plaintiff, CHARLOTTE, INC.”S ANSWER AND
COUNTERCLAIMS
Vs.
(Jury Trial Demanded)

AT-NET Services-Charlotte, Inc., a Private
Corporation Incorporated & Existing under
the Laws of the State of North Carolina, and
American Arbitration Association, Inc., a
Not-for-Profit Corporation Incorporated &
Existing under the Laws of the State of New
York,

Defendants.

N N N N N N N N N N N N N N N N N N N N N N N

The defendant, AT-NET Services-Charlotte, Inc., a Private Corporation Incorporated &
Existing under the Laws of the State of North Carolina (hereinafter, “AT-NET”), answering the
complaint, would respectfully allege and show unto the Court as follows:

FOR A FIRST DEFENSE

1. The allegations of paragraph 1 are not directed at AT-NET and, therefore, no
response is required from AT-NET. To the extent a response is required the allegations are denied.
2. AT-NET admits, upon information and belief, that Plaintiff is a not-for-profit
corporation formed under the laws of the State of South Carolina and maintains its principal place
of operation in Greenville County. The remaining allegations constitute a legal conclusion to
which no response is required from AT-NET. To the extent a response is required the allegations

are denied.
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3. AT-NET admits the allegations of paragraph 3.

4. In response to the allegations of paragraph 4, AT-NET admits that it has transacted
business in the State of South Carolina in the past and that the subject business dispute relates to
the delivery of certain goods to a customer located in South Carolina. AT-NET denies the
remaining allegations.

5. AT-NET admits, upon information and belief, the allegations of paragraph 5.

6. AT-NET lacks sufficient information to form a belief as to the truth of the
allegations of paragraph 6 and, therefore, denies same.

7. AT-NET admits that the Court has subject matter jurisdiction over this action.

8. In response to the allegations of paragraph 8, AT-NET admits that the Court has
personal jurisdiction over AT-NET. AT-NET lacks sufficient information to form a belief as to
the truth of the remaining allegations and, therefore, denies same.

9. AT-NET admits the allegations of paragraph 9.

10.  In response to the allegations of paragraph 10, AT-NET admits that the parties
entered into an agreement wherein AT-NET agreed to provide certain technological goods and/or
services to Plaintiff in exchange for monetary consideration (the “Agreement”). To the extent that
any other allegation may go beyond or contradict this admission it is denied.

11.  AT-NET denies the allegations of paragraph 11.

12.  AT-NET denies the allegations of paragraph 12.

13.  AT-NET denies the allegations of paragraph 13.

14.  AT-NET denies the allegations of paragraph 14.

15.  In response to the allegations of paragraph 15, AT-NET admits that the parties’

Agreement provided that Plaintiff would be responsible for the payment of the goods and services
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supplied by AT-NET. AT-NET denies that it was contractually required by the Agreement to seek
payment from the federal government before demanding payment from Plaintiff or that it ever
agreed otherwise. AT-NET denies the remaining allegations.

16.  AT-NET denies the allegations of paragraph 16.

17.  In response to the allegations of paragraph 17, AT-NET admits that it demanded
payment from Plaintiff for all amounts due and outstanding from Plaintiff under the Agreement
and initiated legal proceedings against Plaintiff to enforce the Agreement. AT-NET denies the
remaining allegations.

18.  AT-NET admits the allegations of paragraph 18.

19.  In response to the allegations of paragraph 19, AT-NET admits that Plaintiff did
raise jurisdictional arguments in prior proceedings in North Carolina. Further answering, in
response to AT-NET’s lawsuit filed in Mecklenburg County, North Carolina, the plaintiff
demanded that the suit be dismissed and the dispute be arbitrated, to which AT-NET consented.
The remaining allegations are denied.

20.  AT-NET admits the allegations of paragraph 20.

21.  AT-NET admits the allegations of paragraph 21.

22.  AT-NET admits the allegations of paragraph 22.

23.  AT-NET admits the allegations of paragraph 23.

24.  AT-NET admits the allegations of paragraph 24.

25.  AT-NET admits the allegations of paragraph 25.

26.  Inresponse to the allegations of paragraph 26, AT-NET refers to Plaintiff’s motion
to vacate and denies any allegations inconsistent therewith.

27.  AT-NET admits the allegations of paragraph 27.
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28.  AT-NET admits the allegations of paragraph 28 and would further show that the
award was confirmed.

29.  AT-NET denies the allegations of paragraph 29.

30.  Inresponse to the allegations of paragraph 30, AT-NET repeats and realleges the
defenses stated in the previous paragraphs as if fully restated herein.

31.  AT-NET denies the allegations of paragraph 31.

32. The allegations of paragraph 32 constitute a legal conclusion to which no response
is required. To the extent a response is required, the allegations are denied.

33.  AT-NET denies each and every allegation of the complaint not admitted, explained,
or modified hereinabove.

FOR A SECOND DEFENSE

34.  AT-NET adopts and realleges the allegations of its previous defenses as if fully
repeated herein.

35. Plaintiff has failed to state facts sufficient to constitute a cause of action, and the
complaint should be dismissed.

FOR A THIRD DEFENSE

36. AT-NET adopts and realleges the allegations of its previous defenses as if fully
repeated herein.

37.  Plaintiff’s claims for relief are barred, in whole or in part, by the equitable doctrines
of unclean hands, estoppel, and laches.

FOR A FOURTH DEFENSE

38.  AT-NET adopts and realleges the allegations of its previous defenses as if fully

repeated herein.
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39.  Plaintiff has voluntarily and intentionally waived known rights against AT-NET,
and therefore Plaintiff’s claims should be dismissed.

FOR A FIFTH DEFENSE

40.  AT-NET adopts and realleges the allegations of its previous defenses as if fully
repeated herein
41.  Plaintiff’s claim is barred by the doctrines of res judicata and collateral estoppel.

FOR A SIXTH DEFENSE

42.  AT-NET adopts and realleges the allegations of its previous defenses as if fully
repeated herein
43.  Plaintiff’s claim is preempted by the Federal Arbitration Act.

FOR AN SEVENTH DEFENSE

44.  AT-NET adopts and realleges the allegations of its previous defenses as if fully
repeated herein

45.  Plaintiff’s claim is time-barred for failure to take action within ninety days of the
final award.

FOR AN EIGHTH DEFENSE AND BY WAY OF COUNTERCLAIMS
(Factual Allegations)

46. This counterclaim is pled solely and exclusively in the alternative and hypothetical
event that the court finds for the plaintiff on its action and no other.

47.  AT-NET is a North Carolina corporation with a principal place of business in
Mecklenburg County, North Carolina.

48.  Upon information and belief, NEXT School is a South Carolina nonprofit
organization with a principal place of business in Greenville County, South Carolina.

49.  Venue and jurisdiction are proper in the Circuit Court of Greenville County.
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50.  The claims asserted herein are brought within all applicable statutes of limitation
and repose.
51.  All conditions precedent to this action have been satisfied.

52.  InJuly 2015 NEXT School hired AT-NET to provide technology (“IT”) goods and
services.

53.  From July 2015 to the present, AT-NET provided IT goods and services to NEXT
School.

54. To date, NEXT School has failed and refused to pay AT-NET for IT goods and
services rendered from July 2015 through the present in the principal amount of $50,434.11, plus
interest at the rate of 18% per annum from the dates of breach.

55. As of August 15, 2017, NEXT School owes AT-NET at least $61,060.80 in
principal and interest, with interest continuing to accrue at the contractual rate.

FIRST COUNTERCLAIM

(In the alternative, Breach of Contract)

56. The allegations of paragraphs 1 through 55 are realleged and incorporated herein
by reference.

57. As set forth above, AT-NET and NEXT School contracted for AT-NET to provide
IT goods and services to NEXT School.

58. AT-NET performed its obligations under the contract.

59. NEXT School breached the contract by failing to make payments to AT-NET for
goods and services rendered when the invoices became due and payable.

60. Pursuant to the written agreement between the parties, NEXT School’s outstanding

invoices begin accruing interest at 18% per annum if not paid within thirty days of issuance.
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61. As aresult of NEXT School’s failure to timely pay its invoices, AT-NET has been
damaged in the principal amount of $50,434.11, plus interest at the rate of 18% per annum from

the various dates of breach.

SECOND COUNTERCLAIM

(In the alternative, Qquantum Meruit)

62. The allegations of paragraphs 1 through 61 are realleged and incorporated herein
by reference.

63. AT-NET provided IT equipment and services to NEXT School with a reasonable
expectation of payment for the equipment and services.

64. NEXT School knowingly and voluntarily accepted the benefit of the equipment and

services under circumstances requiring it to compensate AT-NET or otherwise be unjustly

enriched.

65. AT-NET is entitled to recover the reasonable value of the equipment and services
it provided.

66. The reasonable fair market value of the equipment and services provided by AT-

NET is at least $50,434.11.

67. As a direct result of NEXT School’s failure to pay for the fair value of the goods
and services provided by AT-NET, NEXT School has been unjustly enriched at AT-NET’s
expense.

68. In the event that it is determined that there is not a contract between AT-NET and
NEXT School, AT-NET is entitled to judgment against NEXT School for unjust enrichment or in
quantum meruit for the principal sum of $50,434.11, plus pre-judgment interest at the highest rate

allowable by law.
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WHEREFORE, having fully answered the complaint herein, the defendant, AT-NET
Services-Charlotte, Inc., prays that the complaint be dismissed with costs and for such other and
further relief as the Court deems just and proper.

In the alternative, AT-NET Services-Charlotte, Inc., prays:

1. That AT-NET be awarded judgment against NEXT School in the principal amount
of $50,434.11, plus interest at the rate of 18% per annum from the various dates of breach for
NEXT School’s failure to pay its obligations for goods and services rendered;

2. That AT-NET be awarded judgment against NEXT School in excess of $10,000.00
for actual damages sustained as a result of NEXT School’s breach of contract or, alternatively,

Defendant’s unjust enrichment.

3. That the costs of this action be taxed to NEXT School,
4. That AT-NET be awarded attorneys’ fees pursuant to the agreement between the
parties; and
5. That AT-NET have such other and further relief as the Court may deem just and
proper.
Signature page follows
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Respectfully submitted,

s/Adam C. Bach

Adam C. Bach (#74885)

J. Brendan Kelley (#102972)
ELLER TONNSEN BACH, LLC
1306 South Church Street
Greenville, SC 29605

Telephone: (864) 236-5013
Facsimile: (864) 312-4191
abach@etblawfirm.com
bkelley@etblawfirm.com

Attorneys for Defendant AT-NET Services-
Charlotte, Inc., a Private Corporation
Incorporated & Existing under the Laws of
the State of North Carolina

January 17, 2020

Greenville, South Carolina

Page 9 of 9
R_0041

G7.90€2dO6T0¢#3ASVO - SYI1d NOWINOD - TIANIIHO - NV G:6 LT Uer 0¢0¢ - d3T1Id ATIVIOINOH1LO313



STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT

N N N

COUNTY OF GREENVILLE

THE NEXT SCHOOL, INC., a Public,
Not-for-Profit Corporation Incorporated
& Existing under the Laws of the State of
South Carolina,

C.A. No. 2019-CP-23-06745

Plaintiff,

VS. REPLY TO COUNTERCLAIM

AT-NET SERVICES—CHARLOTTE,
INC., a Private Corporation Incorporated
& Existing under the Laws of the State of
North Carolina, and AMERICAN
ARBITRATION ASSOCIATION,
INC., a Not-for-Profit Corporation
Incorporated & Existing under the Laws of
the State of New York,

Trial by Jury Demanded

N N N N N N N N N N N N N N N N N N N

Defendants.

The NEXT School, Inc., Counterclaim-Defendant, by and through its undersigned counsel,
respectfully submits this Reply to the Counterclaim asserted by Defendant AT-NET Services-
Charlotte, Inc.

INTRODUCTION

1. The NEXT School, Inc. (“the School”) is submitting this Reply out of an
abundance of caution. On November 18, 2019, the School commenced this action by filing a
summons and complaint; the only cause of action asserted in the Complaint was for declaratory
judgment, seeking a judicial determination that an underlying arbitration proceeding was void. On
January 17, 2020, Defendant AT-NET Services-Charlotte, Inc. (“AT-NET”) filed an answer to
the complaint, and further, as its own protective action, asserted counterclaims for breach of

contract and quantum meruit with regard to issues that were ostensibly decided in the arbitration

Page 1 of 9

R_0042

G7/90€2dD6T0Z#ASYD - SYA1d NOWWNOD - ITIANIILO - Wd 0€:S v2 1dV T20Z - a3T14 ATIVOINOYLO3 T3



proceeding at issue; according to AT-NET, these counterclaims were raised “solely and
exclusively in the alternative and hypothetical event that the court finds for [the School] on its
action” for declaratory relief. On February 16, 2020, the School filed a motion for judgment on
the pleadings, as well as a motion to dismiss AT-NET’s counterclaims.

2. AT-NET subsequently commenced a separate civil action against the School,
seeking to domesticate a foreign judgment that was entered with respect to the arbitration
proceeding. (C.A. No. 2020-CP-23-00969.) That action was commenced on February 17, 2020.
The School filed a motion for relief from that judgment on March 16, 2020.

3. The Court set a hearing for all three motions to be heard at the same time on May
26, 2020. Each of the School’s motions was denied, and a consolidated order to that effect was
entered on July 7, 2020.

4. The School filed a Rule 59 motion with respect to the Court’s consolidated order
on July 16, 2020.

5. A hearing on the School’s Rule 59 motion was held on March 1, 2021. By order
entered March 25, 2021, the School’s Rule 59 motion was denied.

6. The practical effect of the Court’s March 25, 2021 order (from which an appeal
haw now been taken) is that AT-NET’s attempt to enroll the foreign judgment against the School
(which is the -00969 action) was permitted; in that connection, the Court’s order should have
clarified that, in the context of the -06745 action, the School’s declaratory judgment action was
decided on the merits in a way that was adverse to the School, and that AT-NET’s counterclaim
was moot. The Court’s order did not make such clarification.

7. Regardless, the School has filed notices of appeal in both the -06745 and -00969

actions, which ought to perfect a stay of proceedings in each case pending appeal.
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8. However, as noted above, out of an abundance of caution, the School is filing this
Reply to AT-NET’s counterclaim, precisely to avoid any adverse procedural consequences that
might arise as a result of the Court’s March 25 order.

FOR A FIRST DEFENSE TO THE COUNTERCLAIM
(General Denial)

0. Unless expressly admitted, qualified, or otherwise explained, each and every
allegation of the counterclaim is denied.

FOR A SECOND DEFENSE TO THE COUNTERCLAIM
(Responses to Specific Allegations)

10. The School incorporates each and every preceding paragraph and defense into this
specific defense, to the extent that such preceding paragraphs and defenses are not inconsistent
with the defense that follows.

11. Responding to Paragraph 46 of AT-NET’s counterclaim, it is admitted that AT-
NET’s counterclaim is non-justiciable.  Subject to the non-justiciability of AT-NET’s
counterclaim, any assertion of fact set out in Paragraph 46 to which a response is required from
the School is denied.

12. Responding to Paragraph 47 of AT-NET’s counterclaim, and subject to the
School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph
47 are, to the best of the School’s knowledge, information, and belief, admitted.

13. Responding to Paragraph 48 of AT-NET’s counterclaim, and subject to the
School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph
48 are, to the best of the School’s knowledge, information, and belief, denied. The School is
organized as a not-for-profit corporation under the laws of the State of South Carolina, and

maintains its principal place of operation in Greenville County. The School is also “a public school
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and part of the South Carolina Public Charter School District,” S.C. Code § 59-40-40(2)(a), which

renders the School a state actor, see McNaughton v. Charleston Charter Sch. for Math & Science,

Inc., 411 S.C. 249, 266, 768 S.E.2d 389, 399 (2015).

14. Responding to Paragraph 49 of AT-NET’s counterclaim, and subject to the
School’s continuing objection as to non-justiciability, the allegations set out in Paragraph 49
constitute legal conclusions to which no response is required, and none shall be deemed as having
been given. To the extent that the allegations of Paragraph 48 require some other or further
response, the School continues to object to the propriety of jurisdiction and venue on the basis of
non-justiciability.

15. Responding to Paragraph 50 of AT-NET’s counterclaim, and subject to the
School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph
50 are denied.

16. Responding to Paragraph 51 of AT-NET’s counterclaim, and subject to the
School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph
51 are denied.

17. Responding to Paragraph 52 of AT-NET’s counterclaim, and subject to the
School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph
52 are denied as written.

18. Responding to Paragraph 53 of AT-NET’s counterclaim, and subject to the
School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph

53 are denied.
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19. Responding to Paragraph 54 of AT-NET’s counterclaim, and subject to the
School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph
54 are denied.

20. Responding to Paragraph 55 of AT-NET’s counterclaim, and subject to the
School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph
55 are denied.

FOR A THIRD DEFENSE TO THE COUNTERCLAIM AND AS TO THE FIRST CAUSE OF ACTION
(Breach of Contract)

21.  The School incorporates each and every preceding paragraph and defense into this
specific defense, to the extent that such preceding paragraphs and defenses are not inconsistent
with the defense that follows.

22.  Responding to Paragraph 57 of AT-NET’s counterclaim, and subject to the
School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph
57 are admitted.

23. Responding to Paragraph 58 of AT-NET’s counterclaim, and subject to the
School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph
58 are denied.

24. Responding to Paragraph 59 of AT-NET’s counterclaim, and subject to the
School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph
59 are denied.

25. Responding to Paragraph 60 of AT-NET’s counterclaim, and subject to the
School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph

60 are denied.
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26. Responding to Paragraph 61 of AT-NET’s counterclaim, and subject to the
School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph
61 are denied.

FOR A FOURTH DEFENSE TO THE COUNTERCLAIM AND AS TO THE SECOND CAUSE OF ACTION
(Quantum Meruit)

27.  The School incorporates each and every preceding paragraph and defense into this
specific defense, to the extent that such preceding paragraphs and defenses are not inconsistent
with the defense that follows.

28. Responding to Paragraph 63 of AT-NET’s counterclaim, and subject to the
School’s continuing objection as to non-justiciability, the School is without knowledge or
information sufficient to form a belief as to the truth of such allegations, since they deal with the
expectations of AT-NET, and so denies the same.

29. Responding to Paragraph 64 of AT-NET’s counterclaim, and subject to the
School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph
64 are denied.

30. Responding to Paragraph 65 of AT-NET’s counterclaim, and subject to the
School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph
65 are denied.

31. Responding to Paragraph 66 of AT-NET’s counterclaim, and subject to the
School’s continuing objection as to non-justiciability, the School is without knowledge or
information sufficient to form a belief as to the truth of such allegations, and so denies the same.

32. Responding to Paragraph 67 of AT-NET’s counterclaim, and subject to the
School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph

67 are denied.
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33. Responding to Paragraph 68 of AT-NET’s counterclaim, and subject to the
School’s continuing objection as to non-justiciability, the allegations of fact set out in Paragraph
68 are denied.

FOR A FIFTH DEFENSE TO THE COUNTERCLAIM AND AS TO THE PRAYER FOR RELIEF

34, The School incorporates each and every preceding paragraph and defense into this
specific defense, to the extent that such preceding paragraphs and defenses are not inconsistent
with the defense that follows.

35. Responding to the prayer for relief of AT-NET’s counterclaim, and subject to the
School’s continuing objection as to non-justiciability, the requests for relief set out in such
paragraph are denied.

FOR A SIXTH DEFENSE TO THE COUNTERCLAIM
(Re-Assertion of General Denial)

36.  The School incorporates each and every preceding paragraph and defense into this
specific defense, to the extent that such preceding paragraphs and defenses are not inconsistent
with the defense that follows.

37. As previously asserted, unless otherwise expressly admitted, qualified, or otherwise
explained, each and every allegation of the counterclaim is denied.

FOR A SEVENTH DEFENSE TO THE COUNTERCLAIM
(Lack of Justiciability)

38.  The School incorporates each and every preceding paragraph and defense into this
specific defense, to the extent that such preceding paragraphs and defenses are not inconsistent
with the defense that follows.

39.  As previously described in the “Introduction” section to this Reply, there is

presently no justiciable controversy before the Court, regardless of whether that circumstance is
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described as a mootness, ripeness, claim or issue preclusion, and/or res judicata basis, or on any
other basis affecting justiciability.

FOR AN EIGHTH DEFENSE TO THE COUNTERCLAIM
(Appellate Stay)

40.  The School incorporates each and every preceding paragraph and defense into this
specific defense, to the extent that such preceding paragraphs and defenses are not inconsistent
with the defense that follows.

41.  Aspreviously described in the “Introduction” section to this Reply, and as reflected
in the records of the Clerk of Court, this matter is presently on appeal, and is therefore subject to
the stay imposed on cases proceeding before the appellate courts.

FOR A NINTH DEFENSE TO THE COUNTERCLAIM
(Reservation of Rights)

42. The School incorporates each and every preceding paragraph and defense into this
specific defense, to the extent that such preceding paragraphs and defenses are not inconsistent
with the defense that follows.

43. In the event this matter is no longer subject to a stay or otherwise becomes
justiciable, the School hereby reserves the right to file an amended Reply to assert additional

defenses that may be available.
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WHEREFORE, the School respectfully requests the entry of a judgment and order that
provides such relief as the Court deems just and proper.
Respectfully submitted,

s/ Steven Edward Buckingham

Steven Edward Buckingham, Esq. (S.C. Bar No. 75089)
The Law Office of Steven Edward Buckingham, LLC
16 Wellington Avenue

Greenville, SC 29609

(0) 864.735.0832

(e) seb@buckingham.legal

Attorney for The NEXT School, Inc.

Filed this _ 24" Day of April, 2021
Greenville, South Carolina

DEMAND FOR TRIAL BY JURY

I, the undersigned counsel for The NEXT School, Inc., hereby request a trial by jury as to each
and every cause of action to which the right of trial by jury is available, should this case at some
point become justiciable.

s/ Steven Edward Buckingham

Steven Edward Buckingham, Esq.
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE

The NEXT School, Inc., a Public,
Not-for-Profit Corporation Incorporated

& Existing under the Laws of the State of
South Carolina,

Plaintiff,

vVSs. Transcript of Record
2019-CP-23-06745

AT-NET Services-Charlotte, Inc., a

Private Corporation Incorporated &

Existing under the Laws of the State

of North Carolina, and

American Arbitration Association, Inc.,

a Not-for-Profit Corporation Incorporated &
Existing under the Laws of the State of

New York,

Defendants.

May 26, 2020
Greenville, South Carolina

B ETFOR E:

The HONORABLE ALEX KINLAW, JR.
AP PEARANTCE S:

Steven E. Buckingham, Representing the plaintiff
Adam Bach, Representing the defendant

SHARON G. HARDOON, CSR
Official Circuit Court Reporter, IIT
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THE COURT: Let's go on the record. The
next matter before the Court is captioned NEXT
School, Incorporated vs. AT-NET Services,
Charlotte Incorporated, defendant, et. al. This
is case number 2019-CP-23-6745 and
2020-CP-23-0960. I have three motions before the
Court; plaintiff's motion to dismiss, plaintiff's
motion for partial summary -- partial judgment on
the pleadings, and defendant NEXT School's motion
for relief.

I've got Mr. Steve Buckingham. Where is he?

MR. BUCKINGHAM: Standing, sir.

THE COURT: Mr. Buckingham is standing.
And then on the other side, I've got Mr. Bach. Is
that right?

MR. BACH: Yes, sir, Your Honor.

THE COURT: Adam Bach.

Which way do you want to proceed in,
Counsel?

MR. BUCKINGHAM: Well, since I'm
standing, let me, kind of, give you the color
commentary on what is going on with this case.

THE COURT: Yes, go ahead and do that.

MR. BUCKINGHAM: First of all, may it

please the Court, this is my first hearing after
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the crisis so I'll be kicking the rust off the
tires as I work my way back into the swing of
things.

This case as a contract dispute with a
somewhat unusual spin. The unusual spin is that
my client, the NEXT School, which is a free public
charter school here in Greenville entered into a
contract with Mr. Bach's client, AT-NET Services.
The contract, generally, was for the installation
of cabling and other technology infrastructure
devices for this school as it was setting up its
scholastic operations here in Greenville in the --
as I recall, it was in the 2015 time frame.

So, AT-NET provided this technology
infrastructure to the school. It was installed.
There was a dispute about whether and to what
extent it was functional. The real crux of this
comes up underneath how this contract was going to
be paid.

I didn't know anything about the program
and what I tell you about before this case, but
the Federal Communications Commission has a
program they make it available to schools and
libraries across the country every year to help

these institutions improve their technology
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infrastructure. So they've got a pool of money
that you can draw from. And the way it generally
works is if, say, I'm the school and I recognize
technology needs that I have, I can get
prequalified with the FCC's program. It's called
E-rate in order get a commitment that, when the
technology is provided, the funds will be
available from this federal pot of money.

So the school went through this process,
got prequalified to participate from the FCC, and
the service provider was going to be AT-NET
Services. And, of course, AT-NET provided this
technology, and then the wheels came off the bus.

There are two ways that you can get
funding through E-rate and there was an ambiguity
about who was going to do what. One way 1s that
the school, the applicant institution, can pay the
service provider and then seek reimbursement from
the federal government. The other way is that the
service provider provides the technology, the
school certifies that it's received the
technology, and then the service provider makes
application to E-rate and the federal government
pays them directly. Both ways are perfectly

acceptable, but there was apparently confusion
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about which way would be pursued in this
circumstance.

It was the school's understanding, since
they were in start-up mode, that it was going to
be AT-NET that submitted the payment request to
the federal government to be reimbursed. AT-NET
thought it was the school that was going to pay
them and then get reimbursed from the federal
government. For whatever reason, they couldn't
work out that difference.

And then, despite what I perceive to be
honest, good faith efforts, in order to facilitate
AT-NET to petition the federal government to get
paid directly, the window closed. There's an
annual time frame on that window every year.

So, AT-NET, of course, comes looking to
the school to pay them when that was not quite our
understanding of how this transaction was going to
occur, and that's when they commenced proceedings
against the school.

Now, it 1is absolutely critical to

understand what the school's position is in our

governmental constellation. It is a charter
school. That does not mean it is a private
school. It is a charter school. And under
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South Carolina law, which is kind of unusual in
how charter schools are done around the country,
the way that the South Carolina government
requires charter schools to be created is that
they are -- they incorporate as a not-for-profit
corporation just like any other private entity,
and then they apply to the State, to the

South Carolina Public Charter School District to
get their charter. And if approved, then that
corporation that's formed can conduct its
educational mission through the auspicious of the
South Carolina Public Charter School System.

For that reason, and you'll see this in
the documents that I filed with the Court, it is
the bedrock of the motions that are before you
today to understand and appreciate that the
school, NEXT School, Inc., despite the fact that
it has "Inc." on it, 1s a state actor. And that's
not just Steve Buckingham on the wall, that is
direct from the South Carolina code, the citations
I provided to you in my memorandum, and it is also
from the opinion of the South Carolina Supreme
Court saying, in no uncertain terms, that public
charter schools, like the school in this case, are

state actors.
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Now, why does that matter? It matters
because i1f the school is a state actor, then that
restricts the opportunities that another truly
private party, like AT-NET Services, has for
pursuing legal relief from the school.

And here's what I mean by that, it is
axiomatic that you can only sue the State of South
Carolina and its public bodies, its political
organizations, underneath any state actor, in only
the places where the state of South Carolina says
you can sue us.

And, in this case -- in every case, it's
the law that the State of South Carolina says you
can only sue the state and state actors in
South Carolina state courts, period. No other
forum, no other venue, no other Jjurisdiction, only
the courts of the state of South Carolina.

Now, despite that, AT-NET began its legal
journey with the school by suing us in
North Carolina state court. We raised objections
to that. They dismissed it and commenced
arbitration proceedings because, as Mr. Bach has
provided the Court in a recently filed memorandum,
at least an attachment thereto, the contract does

provide for arbitration.
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From the outset of those arbitration
proceedings, which I directly participated in -- I
didn't participate in the North Carolina action
because I'm not licensed up there -- but in the
arbitration proceedings consistently, on no fewer
than six separate occasions, I said to AT-NET,
their counsel, and the arbitrator, guys, you can't
compel arbitration against us. We're a state
actor under South Carolina state law, the
proceedings have to happen in South Carolina state
court. Everyone disregarded me.

So, ultimately the arbitrator issued an
award in favor of AT-NET Services and against the
school to the tune of about $80,000.

The next step, and even after that award
was issued, I filed a post-hearing, post-award
motion to vacate raising all the jurisdictional
arguments again. They were, again, disregarded.

The next step beyond that is that AT-NET
went back to North Carolina state court to confirm
the arbitration award. And, frankly, the school
did not appear. It can't appear as a matter of
law in a foreign jurisdiction under South Carolina
law.

So North Carolina state court confirms

R_0058



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the arbitration award, and that brings us to
today, which is, AT-NET, through Mr. Bach, seeking
to enroll that foreign judgment here in South
Carolina against the school.

And I'm, again, in front of you -- well,
in front of you for the first time, but, again, in
front of a legal proceeding saying, all those
prior proceedings, the arbitration, the

confirmation of the award in North Carolina, all

of that is impermissible under state law. It is
jurisdictionally improper. It should not have
happened. It's void ab initio.

So there is no foreign judgment to
enroll, and that's the basis of my request for
relief from judgment that I filed in the context
of one of the actions in front of you. And,
separately, with the motion for Jjudgment on the
pleadings, the only cause of action that I've
asserted in the complaint is for declaratory
judgment that all those proceedings are void.

And so that's why I've moved for judgment
on the pleadings with regard to.

THE COURT: Okay.

MR. BUCKINGHAM: You may have questions

for me and I'm glad to field those.
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THE COURT: No, I don't. As a matter of
fact, I read your memorandum and I think it -- T
don't really have any questions.

Let me hear from you, counselor.

MR. BACH: Thank you, Your Honor. I
wanted to make sure the Court received a copy of
the brief I filed this morning. I brought an
extra copy. Mr. Buckingham has one. If I could
hand it up, if that's okay. This i1s in response
to the brief.

THE COURT: Give me 30 seconds to
sanitize it. Thirty-second sanitizer.

MR. BACH: I'm still getting used to it.

THE COURT: I got it right here.

MR. BACH: That's a fresh copy. The only

10

pages I touched were the ones I handed to you. Better

safe than sorry.

THE COURT: Better safe than sorry.

MR. BACH: I'd have a hard time appearing

in front of you if you think I gave you COVID.
THE COURT: That wouldn't be nice.
Okay, we're good. Yes, sir.
MR. BACH: Thank you, Your Honor. On
behalf of AT-NET, just by way of background, some

issues that were not addressed in Mr. Buckingham's
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recitation of the facts, I don't know that there's
a lot of disagreement, but just to provide some
additional color: AT-NET and NEXT entered into a
contract that provided for arbitration and that
it's governed by North Carolina law. The
arbitration provision was enforceable under

North Carolina law. AT-NET is a North Carolina
company. NEXT is a South Carolina charter school;
therefore, the services that were provided are
interstate commerce and the Federal Arbitration
Act applies. So to the extent that any rules or
statutes that would disfavor arbitration, they
have to stand up to scrutiny of the Federal
Arbitration Act and are preempted by them.

The contract, since it had the
arbitration provision in North Carolina, it's true
my client initially filed suit in
Mecklenburg County, North Carolina.

NEXT's attorney at the time was
David Rothstein. And David Rothstein sent an
email to my client on October 4th that's attached
to the motion that I filed on October 4th -- I
mean the memo I filed on October 4th. And this
David Rothstein on behalf of the NEXT School.

This is Exhibit B. "My client is not willing to

R_0061
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waive arbitration in this matter. I would request
that you voluntarily dismiss the complaint in
Mecklenburg County without prejudice and submit
the matter to arbitration as required by the
contract. Please let me know your client's
decision by next Wednesday, October 11lth so I'll
have sufficient time to prepare and file a motion
to dismiss."

Mr. Rothstein, actually Exhibit C, some
additional emails, he actually followed through.
He filed a motion to dismiss in North Carolina for
lack of personal jurisdiction or to compel
arbitration. And at NEXT School's request, we
agreed to dismiss the case in Mecklenburg and
proceed with arbitration. In the contract, there
is not a provision as to the jurisdiction for
arbitration but the parties agreed via an email
from Mr. Buckingham to the case coordinator for
the American Arbitration Association. This is
Exhibit D. Mr. Buckingham sent an email to
Mr. Germanji on January 9, 2019 saying that they
agreed to Charlotte as the location for the
arbitration.

THE COURT: Who is Mr. Germanji?

MR. BACH: Germanji was the manager of

R_0062

12



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13

ADR Services for the American Arbitration
Association.

THE COURT: That's Exhibit D?

MR. BACH: Yes, sir.

THE COURT: Let me get there. Hold on.
And this agreement was between who?

MR. BACH: So it wasn't this agreement.
What I read from this, maybe Mr. Buckingham can
fill you in, was that after the demand for
arbitration was filed with AAA, there was a
guestion as to where the proceeding would be held.

THE COURT: Right.

MR. BACH: It looks like the parties all
agreed on Charlotte. According to this,

Mr. Buckingham said that, you know, without
waiving his objections to jurisdiction and venue,
Charlotte is an acceptable forum.

So the parties proceeded to arbitration
in Charlotte as provided by the contract. And
that arbitration proceeding resulted in a final
arbitration award in favor of AT-NET on
May 23, 2019 on their breach of contract claims.

THE COURT: Let me ask you -- I didn't
mean to cut you off, counselor -- why did you

agree to that?
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MR. BUCKINGHAM: Well, so the way that

the AAA said that they would address my
jurisdictional arguments is that they needed to
know what the venue would be in order to have an
arbitrator assigned. The AAA, the coordinator
that Mr. Bach referenced, Mr. Germanji, I made my
first jurisdictional objection to him and he said,
I'm not taking it up. It needs to be in front of
the arbitrator. They can't assign an arbitrator
until you have a location for arbitration, and so
that's how that developed.

So that's why I say in the email that
Mr. Bach references, subject to and without
waiving any objections to jurisdiction or venue,
you know, we are fine with this proceeding in
Charlotte.

My hope was that, when in arbitrator got
assigned, I can reraise my motions to dismiss for
lack of jurisdiction, which I did, and they would
be ruled upon. In fact, they weren't ruled upon
until after the arbitration hearing.

THE COURT: Go ahead.

MR. BACH: Thank you, Your Honor. So on
May 23rd, the arbitrator found in favor of AT-NET

on its breach of contract claims.
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Then, again, this contract governed by
North Carolina law under the North Carolina
general statutes an arbitration award can be
confirmed in the Superior court for the county in
which the arbitration was held.

So on October 7, 2019, AT-NET moved to
confirm the arbitration award with the
Mecklenburg County Superior Court, and a hearing
was held on November 21, 2019. There is no
indication at all that NEXT didn't have notice of
that hearing. They did not file any objection to
the confirmation within the 90 days as required by
North Carolina law and required by the
Federal Arbitration Act. They did not appear at
the hearing and contest confirmation of the award
on any grounds or basis whatsoever as required
both under North Carolina general statutes and the

Federal Arbitration Act.

The Superior Court, which is their court of

general jurisdiction, a sister court to this court,

the Circuit Court here, noted that no application to

modify, vacate, or correct a final arbitration award

15

was filed -- had been filled and the time to file such

an application had passed.

The order and judgment of the
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Superior Court of North Carolina is attached as
Exhibit E, and as an exhibit to that order is the
arbitration award which is confirmed.

Under North Carolina law, which is the
same as the Federal Arbitration Act and under the
South Carolina Arbitration Act, once the
arbitration award is confirmed, it becomes a
judgment of the North Carolina courts that is
subject to respect just like any other judgment of
the state.

Two days prior to the hearing, NEXT filed
is a declaratory judgment action in
South Carolina. Following confirmation, we moved
under the Uniform Enforcement of Foreign Judgments
Act to have that judgment enrolled here as a
judgment of the State of South Carolina.

And, at that point in time, NEXT filed
its motion for relief from judgment.

Your Honor, we have several reasons why
all the motions should be denied beginning with,
our court has been clear that it does not have
subject matter jurisdiction to review a form
arbitration award, and I'm talking specifically
about Ashley River Properties I vs. Ashley River

Properties II, 374 S.C. 271. In that case, our
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Supreme Court said, applying both the plain

language of the Act, and it's talking about the
South Carolina Uniform Arbitration Act, in the
cases of other states interpreting similar
provisions, South Carolina courts do not have
subject matter jurisdiction to consider a motion
to review an arbitration award issued in a
proceeding conducted, in that case it was

New York, but in a foreign jurisdiction pursuant
to the parties' written agreement.

In that case it was New York, but that
case used jurisdictions -- other cases from other
jurisdictions saying, look, if the arbitration
occurs in New York, or in North Carolina, or some
other state, your forum for challenging that award
on any deficient basis is in that jurisdiction.
We don't review other states. And the reason for
that is clear: This court should not sit as an
appellate court on the Superior Court in
North Carolina, and that's essentially what
Mr. Buckingham is asking the Court to do.

There is no reason why NEXT could not
have filed an objection to confirmation within the
time period allotted under either -- under both

the NCGS or the Federal Arbitration Act, have all
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of its arguments reviewed and considered by the
North Carolina Superior Court. It did file a
motion to dismiss in the Mecklenburg County
Superior Court, so its concerns about am I
subjecting myself to jurisdiction are not wvalid,
and would not be in any regard. An entity that
arbitrates in a foreign jurisdiction has every
right under those statutes of that state to appear
and contest confirmation as provided for by their
statutes. They have a duty and a responsibility
to do so, and, if they don't, their arguments are
waived. But this Court does not subject matter
jurisdiction to review the decisions of the
confirmation of a foreign jurisdiction.

THE COURT: If the there was a contested
confirmation, they could have raised the issue of
jurisdiction at that time.

MR. BACH: Right. Any objection that
they are currently raising in this court, they
could have raised in the Mecklenburg County court.

And I would just point out, they never
raised that objection in Mecklenburg County court,
other than initially with the motion to dismiss,
which agreed to, and then based on their demands

that we go to arbitration, and then their consent
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that we appear in Charlotte. So the time to raise
the issues that are being raised now was prior to
confirmation of the award.

And I'll skip ahead in my brief a little
bit. The NEXT School uses the term
"subject matter" imprecisely in its brief. Okay?

So the judgement that we are here about
today 1s the confirmed arbitration award for the
North Carolina court, which is a judgment of the
State of North Carolina, and we're seeking to have
it enrolled here.

The plaintiff is saying -- or NEXT School
is saying, well, the arbitration panel did not
have jurisdiction over the charter school. That's
their argument. They didn't have subject matter
jurisdiction over the charter school.

As I pointed out in my a brief, subject
matter jurisdiction in South Carolina just means

the power to hear the class of cases that is

before the Court. It is not personal
jurisdiction. It is not saying, you have no basis
to hail me in to court. It is saying that you do

not have the power to consider the type of case
before you. This is very important.

The North Carolina Superior Court
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unquestionably had subject matter jurisdiction to
consider confirmation of the award. That 1is the
law in North Carolina. The statute in

North Carolina and the Federal Arbitration Act
specifically authorized the North Carolina
Superior Court to review and confirm arbitration
awards. So there is no dispute that it had
subject matter jurisdiction over confirmation of
the award.

They're challenging the subject matter of
the Jjurisdiction for award itself, but they're not
challenging, and cannot challenge, the fact that
the Superior Court had the jurisdiction to
consider and confirm the award.

And that's important because, if it had
subject matter jurisdiction to consider and
confirm the award, it was incumbent upon NEXT to
appear in that court and contest the basis of the
arbitration award on any basis it chose. So we
have to be very precise.

When we talk about, did the
North Carolina court lack subject matter
jurisdiction, no one can make the argument that it
lacked subject matter jurisdiction to consider and

confirm arbitration award because it explicitly
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did so under the North Carolina general statutes.

You may argue, as Mr. Buckingham does,
and I think he's incorrect and I'll get to that in
a second, that NEXT wasn't subject to arbitration
in North Carolina and then the arbitrator didn't
have subject matter Jjurisdiction of that, but it
was incumbent upon them, because the
Superior Court was a court of competent
jurisdiction over confirmation of the award, to
appear in the court and contest the confirmation.

So, Your Honor, I don't believe this
court has the jurisdiction to consider the motions
that the NEXT School has brought, or its motion
for declaratory judgment. I don't believe this
Court can sit in as an appellate court over the
North Carolina court on confirmation of this
arbitration award, especially where the
NEXT School demanded arbitration, consented to
arbitration in North Carolina, and than failed to
appear and contest confirmation after an adverse
award was entered.

Getting to the underlying argument that
NEXT School makes about subject matter
jurisdiction, the underlying argument is that the

arbitrator, the AAA, lacked Jjurisdiction to hail

R_0071



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

22

the NEXT School into court, because, according to
Mr. Buckingham and the NEXT School, South Carolina
has not consented to arbitration in foreign
states, or to be sued in a foreign state.

In support of that proposition, NEXT
cites to the South Carolina case of
Newberry vs. Georgia Department of Industrial
Trade and the recently decided Supreme Court case
of Franchise Tax Board of California vs. Hyatt.
I'm going to start with Hyatt.

Hyatt was decided last year and overruled
Nevada vs. Hall in a progeny of cases. And what
Hyatt -- the guestion before the Court -- and I
can't say it any better than Justice Thomas did --
the question before the Court as stated by the
majority is whether the constitution of the
United States permits a state to be sued by a
private party without its consent in the courts of
a different state.

The question for Hyatt was, the
Franchise Tax Board of California, which
essentially is California's tax collecting arm,
had collected taxes -- collected taxes from an
individual named Hyatt who was a resident in

Nevada. He didn't think that their tax collection
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efforts were correct. He thought that they

damaged them, and, in fact, a Nevada jury agreed.
He sued the California tax collecting agency in
Nevada and got a judgment against the California
tax collecting agency.

The problem was, 1s that under North --
I'm sorry —-- under California law, the tax
collecting agency was immunized under California
law. There was a California statute that
immunized it from lawsuits that caused damage --
or brought damage from its tax collecting
activities.

Nevada didn't have a law like that. In
Nevada, you could sue a tax collecting agency if
their actions were in gross negligence. The
Nevada court, the problem with the case as decided
by Hyatt, or the reason why the Supreme Court
intervened and said you can't do this was not that
California had to answer a lawsuit in Nevada.
That had nothing to do with the basis of the
decision in Hyatt.

The problem was, the Nevada court refused
to apply California law and give the California
state entity the same immunities in Nevada as it

would have had in California.
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So Hyatt could not have sued in
California. He could have sued in Nevada under
Nevada law. The gquestion was, does Nevada have to
apply to California law and immunize the tax
collecting agency of California, or can it apply
Nevada law and allow the suit to proceed.

The Supreme Court answered that you have
to apply the State immunities if there is --
Nevada has to apply California law if immunities
exist there.

That is exactly the same result that

South Carolina reached in the Newberry case. And
in the Newberry case, South Carolina -- very
simple factual pattern. A South Carolina resident

tried to sue the Georgia Department of Industry &
Trade. The question in that case was: Can a
South Carolina resident hail a Georgia state
entity into South Carolina court for a lawsuit
that occurred or arose in South Carolina? Should
the Court of this state exercise jurisdiction over
a non-consenting be sister state?

Here's how the Supreme Court of
South Carolina defined consent. A non-consenting
is one protected by sovereign immunity. It's not

a state that says, you know, we don't scour
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Georgia statutes to see if they consented to sue
in some other state court or some other courts
besides its industrial commission. No. The
guestion isn't, where would it be sued in Georgia.
The question is, can it be sued in Georgia at all
for the same thing that you are trying to sue it
for South Carolina? And in Newberry, the

South Carolina Supreme Court answered that
guestion no. If you can't sue them in Georgia for
what you're trying to bring a suit for in

South Carolina, then you can't sue them here.

It's not that Georgia has to consent or
give written permission, or you got to go to the
legislature or governor for a permission slip to
sue them here. The question is, on consent,
did -- has Georgia abrogated sovereign immunity so
that you could sue them for the same thing in
Georgia as you are attempting to sue them for
here. That is exactly what the Supreme Court said
when it distinguished Newberry vs. Georgia Partner
of Industry & Trade and Melton vs. Crowder,
another Supreme Court case from 1995,
317 s.C. 253.

It states the State is immune unless it

expressly consents to be sued. And in that case,
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it was a North Carolina highway patrolman who
chased a suspect into South Carolina and then
caused damaged due to his negligence here in
South Carolina and the South Carolina resident
tried to sue the North Carolina highway patrolman
in South Carolina and the trial court dismissed
and said, you can't do this. Take a look at
Newberry.

In reversing the trial court, the
Supreme Court said, no, you absolutely can sue the
North Carolina Highway Patrol in South Carolina,
if North Carolina has abrogated sovereign immunity
and you could sue them in North Carolina. So as
long as you could file the suit in North Carolina,
you can file the suit in South Carolina.

So really the guestion about consent here
is not whether or not South Carolina expressly
stated that you could go to North Carolina or some
other state. The question is: Has South Carolina
abrogated sovereign immunity for the types of
claims that AT-NET brought in this case? And the
answer to that question is an ungquestionably yes.
South Carolina abrogated sovereign immunity for
suits based on a contractual obligation in 1978.

It has repeatedly reaffirmed that there is no
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sovereign immunity for a breach of a contract

obligation. I've cited some cases in there,
Sloan Construction, Hodges vs. Raney. Tinsley was
the original case. But there is no sovereign in

South Carolina for breach of contract.

So because you can sue South Carolina in
South Carolina, you can also sue -- it is a
consenting state, you can sue South Carolina in
North Carolina.

And let me just say, the factual pattern
in Melton is absolutely square to rejecting what
NEXT is arguing here. Because in North
Carolina -- and I'm also licensed in
North Carolina -- in North Carolina the statutes
in North Carolina only allow suit against a state
governmental entity in the industrial commission
of North Carolina. That is what the statutes say.
If you want to bring a case in North Carolina
against a North Carolina state entity, it has to
be in the industrial commission, just as
Mr. Buckingham argues here that there are venue
statutes saying that you have to sue a State
entity in Circuit Court here.

The Supreme Court didn't find that

relevant at all. What the Supreme Court said was,
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that's not the relevant factor. The relevant
factor was, has sovereign immunity for this class
of cases been abrogated. So now you can sue them
in Circuit Court here provided they've waived
sovereign immunity there.

I'll also say that they found exceptions to
that in North Carolina and that it wasn't always in
the industrial commission. There were some types of
cases 1in which a North Carolina entity could be sued
outside the industrial commission.

NEXT fails to address whether or not a
state entity could be hailed into arbitration, but
that question was considered in Trident Technical
College vs. Lucas & Stubbs, 286 98, 1985. I admit
that this is part of the factual recitation from
the Supreme Court. But according to that case,
Trident Technical College, which is ungquestionably
a State entity, 1s created by our State statues,
and I've cited the statute.

In Trident Technical College,

Trident Technical College refused to arbitrate and
petitioned this court, the Supreme of South
Carolina -- I'm sorry. Trident Technical refused
to arbitrate, and the plaintiff in that case

petitioned this court, the Supreme Court of
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South Carolina to compel Trident Technical's
arbitrator under the Federal Arbitration Act. On
May 20th, the hearing was held before the
honorable Walter J. Bristow ordering that the
federal act was applicable and requiring

Trident Technical College to operate.

So that is a State entity subject to the
same laws that NEXT is, subject to the same venue
statutes that are cited by NEXT being compelled
into the arbitration under the Federal Arbitration
Act, and I've cited over cases giving examples of
public entities being compelled to arbitrate.

And, as the Supreme Court recognized in
that case and I note in my brief, failure to --
especially when the arbitration clause concerns
interstate commerce, failure to enforce that
provision to arbitrate is based on any
South Carolina statute is preempted by the Federal
Arbitration Act. We cannot have a state law that
would arbitration where the Federal Arbitration
Act demands 1it, which is the case here.

Your Honor, I would also argue, as I note
in my brief, that NEXT is not entitled to
sovereign immunity in a foreign court because it

is a political subdivision of the State. It is
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not the State itself. I set forth the reasons why

I believe that NEXT ought to be -- its immunity
ought to be analyzed by the same standard that is
applied under 11th amendment, immunity. And if
you apply those factors, NEXT is not entitled to
sovereign immunity in a foreign court, even under
the Hyatt standard. The Hall standard would apply
in North Carolina, 1is free to disregard sovereign
immunity for a political subdivision.

And then finally, Your Honor, I would
just note, we filed a counterclaim in the
alternative. I don't have much of a basis other
than just the citation to the rules for the motion
for dismissal of our counterclaim. Our
counterclaim is standard in the alternative. The
statute of limitations had not expired. At the
time we filed, all these filings were current in
South Carolina.

So in response to the NEXT School's
declaratory judgment action, we restated our
breach of contract claim here in South Carolina.
Your Honor, there's nothing impermissible about us
doing so. We have the right to state a
counterclaim in the alternative. If this court

were to find in favor of the NEXT School in its
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declaratory judgment action and its motion for
relief and, you know, that process were to play
out in that way, then we still have a right to
bring our breach of contract action here and have
stated it within the applicable statute of
limitations. There's no reason why we would not
be able to do so. I don't know of any law that
says that if a judgment is voided, it's voided for
eternity. You can't bring a new suit on its own.

Your Honor, I'm sorry, that was lengthy,
but I'm happy to answer any guestions.

THE COURT: Yes, sir.

Go ahead.

MR. BUCKINGHAM: With regard to the
proposition that the Federal Arbitration Act can
compel a state actor to engage in arbitration, I
don't know what the law -- the status of the law
is. I'll be candid with you. I did not have a
chance to vet Mr. Bach's citations before coming
in here since the brief was filed about an hour
ago.

What I would expect is that the
Trident Tech case that Mr. Bach mentioned probably
did not address the sovereign immunities of state

actors in analyzing the arbitration, the
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compulsion of arbitration issue. But I don't know
that, and I've not researched that issue. And so
I can't make any representations one way or the
other, but I suspect it's not as clean cut as

Mr. Bach suggests, particularly when it comes to a
federal law compelling a state actor to engage in
a particular form of remedy.

I suspect what the law is, 1s that there
is federal deference to states engaging in and be
amenable to claims only on the ways that they have
said that they would be amenable to such claims,
and according to such forms of relief and
processes of relief as they would make them
amenable.

Now, that's an important thing. There
was some discussion here about is the school a
political subdivision or a state actor or
whatever. That is totally irrelevant. We know
that's irrelevant because the Supreme Court has
told us -- the South Carolina Supreme Court has
told us that's irrelevant.

In looking at the McNaughten case I cited
the Supreme Court holds, in no uncertain terms,
that the school is a state actor. It doesn't make

any distinction with a political subdivision or
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what that mean for immunity, because, as the
Supreme's note, it's irrelevant. What's relevant
is that NEXT is a state actor. And, as a state
actor, it is subject to the same immunities as
other state actors, and one of those is not being
held into -- to stand or account for a suit in any
other place other than what the State has said.

And the general assembly acting through
both houses and with legislation passing the law
by the signature of the governor has said, you
can't sue state actors anywhere other than in the
state of South Carolina. You can't sue them in
North Carolina. And there is no statute that
Mr. Bach can point to by which the general
assembly, again with the signature of the governor
has said, yes, state actors can be compelled to
participate in arbitration. That is does not
exist anywhere in the South Carolina code. The
only thing that exists in the South Carolina code
is a short brief, plain statement that says state
actors are subject to suit only in South Carolina,
period.

Now, Mr. Bach has also characterized what
I'm asking this court to do as --

THE COURT: Let me ask you a gquestion.
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MR. BUCKINGHAM: Yes, Your Honor.

THE COURT: Why didn't you object to the
order and judgment confirming the arbitration
award? Why didn't you object to that?

MR. BUCKINGHAM: In North Carolina?

THE COURT: Yes.

MR. BUCKINGHAM: Well, because our
position there was that North Carolina -- a
North Carolina court has no authority.

THE COURT: Why didn't you appear to say
that? Nobody appeared. Did you appear?

MR. BUCKINGHAM: No, no one appeared to
say that.

THE COURT: Why not?

MR. BUCKINGHAM: Because, frankly, we
considered that to be a legal nullity. In fact,
before the confirmation --

THE COURT: Why didn't you just go and
tell them that? Why didn't somebody appear to
tell them that?

MR. BUCKINGHAM: Frankly, we were afraid
of being home cooked in North Carolina. I mean, a
North Carolina court is going to look at this and
not care anything about --

THE COURT: How do you know that? How do
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you know that unless you appear?

MR. BUCKINGHAM: We had just assumed
that.

THE COURT: Oh. That's a simple
question. I'll hear all your argument. I'm just
saying, I just wanted to know why you didn't
appear.

MR. BUCKINGHAM: Sure.

Well, to the point about you sitting as
an appellate judge, that's exactly not what we're
doing. What we're doing -- well, what Mr. Bach
has asked you to do is to find that the decision
of the North Carolina state court is entitled to
full faith and credit. And the obligation of the
court, again, the South Carolina code and the
Uniform Enforcement Foreign Judgment Act requires
you to examine the existence of full faith and

credit. Are there enough circumstances by which

this court should enroll a judgment and full faith

and credit to the North Carolina decision?

Now, on that point, because I anticipated

this argument from Mr. Bach, the South Carolina
Court of Appeals has said a judgment of a court
without jurisdiction of the person or the subject

matter is not entitled to recognition or
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enforcement in another state or to the full faith
and credit provided for in the federal
constitution. Otherwise, before a court is bound
by the judgment rendered in another state, it may
inquire into the jurisdictional basis of the
foreign court's decree. And that case 1is

Digital Ally, Inc. vs. Light-N-Up, LLC, 757 S.E.2d
732, and it looks like the pen cite is at 734,
735.

Now, when it comes to jurisdiction, this
absolutely is a question of subject matter
jurisdiction. It's about the competence of a
court to hear and decide a case. And 1if
South Carolina has said that our state actors
aren't amenable to sue anywhere else in any other
forum, then necessarily no other forum has subject
matter jurisdiction to render a judgment, adverse
or otherwise, regarding South Carolina state
actors.

We see exactly what the problem is by
doing that. You go outside of that. Apparently
North Carolina says, oh, it's fine. We can
entertain suits against other state's actors here
in these courts regardless of what the home state

for that state actor says. That provides an
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inherent ground of conflict for the comity that
should exist among the states, to accord state's
respect for the sovereignty that each continues to
possess.

And here there is no indication
whatsoever that the North Carolina Circuit Court
engaged in any analysis, any discussion at all
about whether or not NEXT was a South Carolina
state actor. None. There is none that's
portrayed in the order confirming the Jjudgment.
There's nothing.

THE COURT: Well, it would have been nice
if somebody was there asking that guestion. It
would have been nice if you had a warm body
sitting in the courtroom to pose that question,
counsel.

MR. BUCKINGHAM: Your Honor, that may, in
fact, certainly be the case. But the fact of the

matter is, the South Carolina general assembly

says we didn't have to be there. We didn't have
to be there. You're not amenable to suit. State
actors aren't amenable to suit, and can't -- and

have no obligation show up in another court and
said, oh, you can't Dbe here. You don't remember

jurisdiction over us.

R_0087



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

38
THE COURT: Okay. Anything else?

MR. BUCKINGHAM: No, Your Honor.

THE COURT: Anything else from either
side?

MR. BACH: Your Honor, just briefly.
What we're asking NEXT to do, come to
North Carolina and raise its arguments in that
court, 1is exactly what the California Franchise
Board did in Hyatt. That case takes place in
Nevada. They spent 30 years -- the state entity
for California spent 30 years in Nevada raising
the arguments it had as to jurisdiction, as to
comity, as to sovereign immunity, as to all these
things in Nevada. The idea that, you know, you
don't have to appear in a foreign court because
you're going to get home cooked, talk about a blow
against comity and against cooperation among
States.

I'd also say that Mr. Buckingham's
argument completely -- would completely abrogate
Melton vs. Crowder, because North Carolina has
only consented to suit in the Industrial
Commission of North Carolina. That's what the
statute says. Yet, a South Carolina court -- a

South Carolina Supreme Court decision says, no,
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you can sue the North Carolina Highway Patrol in a
South Carolina Circuit Court provided it has
waived sovereign immunity as to the class of cases
for which you are attempting sue in

South Carolina. It was all squares with what
they're arguing here.

And really the gquestion, Your Honor, that
hasn't been brought up, although the answer is
affirmative is, does North Carolina recognize the
same doctrine as South Carolina. And if you
answer that guestion yes, which it is, I believe,
then that really takes care of the gquestion. That
is -- we apply the same doctrine in North Carolina
to bring a South Carolina entity to North Carolina
that South Carolina applies to bring a
North Carolina entity into South Carolina.

Thank you.

MR. BUCKINGHAM: One final point.

THE COURT: One final point.

MR. BUCKINGHAM: What Mr. Bach said, as
far the reason why you wouldn't want to appear in
North Carolina to contest this very action is
shown by what happened in the Hyatt case. As
Mr. Bach just said, the State of California was in

Nevada for 30 years litigating the fact that they
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didn't have to be in Nevada litigating any issues
against them, and Nevada consistently ruled
against them. And it took the United States
Supreme Court saying, no, California is entitled
to immunity. None of this -- none of this had any
jurisdictional basis.

MR. BACH: Your Honor, I apologize.

Hyatt is important here. I just want make sure
it's clear. California never challenged its
ability to be sued in Nevada. What California

challenged was, does Nevada have to apply
California law and give us immunity as we would
have in California, and that's what the Court
decided. The Court said, Nevada you have apply
the same immunity that California would have in
California, not that you can't sue us here at
all.

THE COURT: All right. I'll tell you
what I'm going to do: I'm going to deny
plaintiff's motion to dismiss, deny the
plaintiff's motion for partial judgments on the
pleadings, and deny defendant, NEXT School's
motion for relief.

I'm going to adopt the rationale as set

forth by you, Mr. Bach, and ask you to prepare an
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order incorporating the rationale and send it to

me by way e-filing within 10 days -- or 20 days.

Send a copy to opposing counsel before you send it

to me.
MR.
THE
enough time?
MR.

THE

BACH: Yes, sir. You said 20 days?

COURT: 20 days. Does that give you

BACH: Yes, sir.

COURT: All right. Thank you all.

Have a good one.

(The hearing was concluded.)
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CERTIFICATE OF REPORTER

I, SHARON G. HARDOON, Official Circuit
Court Reporter, III for the State of South Carolina at
Large, do hereby certify that the foregoing is a true,
accurate and complete Transcript of Record of the
proceedings had and evidence introduced in the hearing
of the captioned case, relative to appeal, in the
Court of Common Pleas for Greenville County,
Greenville, South Carolina.

I do further certify that I am neither kin,
counsel, nor interest to any party hereto.

June 7, 2021

Sharon G. Hardoon, CSR
Official Circuit Court Reporter, III
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STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

THE NEXT SCHOOL, INC., a Public,
Not-for-Profit Corporation Incorporated
& Existing under the Laws of the State of
South Carolina,

Plaintiff,
VS.

AT-NET SERVICES—CHARLOTTE,
INC., a Private Corporation Incorporated
& Existing under the Laws of the State of
North Carolina, and AMERICAN
ARBITRATION ASSOCIATION,
INC., a Not-for-Profit Corporation
Incorporated & Existing under the Laws of
the State of New York,

Defendants.

CoMES NOW The NEXT School, Inc., Plaintiff, by and through its undersigned counsel,
and pursuant to Rule 12(c), SCRCP, respectfully requests an Order from the Court which grants a

judgment in Plaintiff’s favor as to the single cause of action for declaratory judgment set out in the

Complaint.

Plaintiff intends to support this Motion with a memorandum to be submitted to the Court

in advance of a hearing on this matter.

WHEREFORE, Plaintiff respectfully requests an award of the relief herein requested, and

N N N

N N N N N N N N N N N N N N SN N N N N

IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT

C.A. No. 2019-CP-23-06745

MOTION FOR PARTIAL JUDGMENT ON THE

PLEADINGS

for such other and further relief as the Court deems just and proper.

Page 1 of 2
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Filed this _ 16" Day of February, 2020.
Greenville, South Carolina

Respectfully submitted,

s/ Steven Edward Buckingham

Steven Edward Buckingham, Esq. (S.C. Bar No. 75089)
The Law Office of Steven Edward Buckingham, LLC
16 Wellington Avenue

Greenville, SC 29609

(0) 864.735.0832

(e) seb@buckingham.legal

Attorney for Plaintiff

Page 2 of 2
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STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

THE NEXT SCHOOL, INC., a Public,
Not-for-Profit Corporation Incorporated
& Existing under the Laws of the State of
South Carolina,

Plaintiff,
VS.

AT-NET SERVICES—CHARLOTTE,
INC., a Private Corporation Incorporated
& Existing under the Laws of the State of
North Carolina, and AMERICAN
ARBITRATION ASSOCIATION,
INC., a Not-for-Profit Corporation
Incorporated & Existing under the Laws of
the State of New York,

Defendants.

N N N

N N N N N N N N N N N N N N SN N N N N

IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT

C.A. No. 2019-CP-23-06745

MOTION TO DISMISS

CoMES Now The NEXT School, Inc., Plaintiff, by and through its undersigned counsel,

and pursuant to Rule 12(b)(1) & (6), SCRCP, respectfully requests an Order from the Court which

dismisses both causes of action of Defendant AT-NET Services—Charlotte, Inc. asserted against

Plaintiff.

Plaintiff intends to support this Motion with a memorandum to be submitted to the Court

in advance of a hearing on this matter.

WHEREFORE, Plaintiff respectfully requests an award of the relief herein requested, and

for such other and further relief as the Court deems just and proper.

Page 1 of 2
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Filed this _ 16" Day of February, 2020.
Greenville, South Carolina

Respectfully submitted,

s/ Steven Edward Buckingham

Steven Edward Buckingham, Esq. (S.C. Bar No. 75089)
The Law Office of Steven Edward Buckingham, LLC
16 Wellington Avenue

Greenville, SC 29609

(0) 864.735.0832

(e) seb@buckingham.legal

Attorney for Plaintiff

Page 2 of 2
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE

AT-NET Services — Charlotte, Inc.,

Plaintiff, NOTICE OF FILING OF FOREIGN

)
)
)
)
)
)
)
) JUDGMENT
VS. )
)
)
)
)
)

The NEXT School, Inc.,

Defendant.

TO: DEFENDANT THE NEXT SCHOOL, INC.

1. Please be advised that I represent AT-NET Services — Charlotte, Inc. in the above-
referenced action.

2. AT-NET Services — Charlotte, Inc. is a Noth Carolina corporation with a registered
agent located at 3401 St. Vardell Lane, Suite D, Charlotte, NC 29217.

3. AT-NET Services — Charlotte, Inc.’s principal office is located at 3401 St. Vardell
Lane, Suite D, Charlotte, NC 29217.

4, My law firm, Eller Tonnsen Bach LLC, is located at 1306 South Church Street,
Greenville, SC 29605.

5. On November 27, 2019, the North Carolina Superior Court for Mecklenburg
County entered judgment against the Defendant, The NEXT School, Inc., for damages in the
amount of Forty-five Thousand Eight Hundred Fifty Two and 00/100 Dollars ($45,852.00), pre-
petition interest in the amount of Twenty-four Thousand Nine Hundred Eighty and 77/100 Dollars
($24,980.77), Fifteen Thousand Fifty One and 00/100 Dollars in attorneys’ fees, Two Thousand

Seven Hundred Seventy Five and 00/100 Dollars in arbitration costs, and Two Hundred and

R_0130

69600€2d0020¢#3SVI - SVAT1d NONINOD - TTIANIILDO - WV v0:TT LT 934 020¢ - d311d ATTVIINOHLO3 13



00/100 Dollars in court costs. An authenticated copy of the foreign judgement is attached hereto

as Exhibit A.
6. The order granting judgment was a final judgment.
7. The judgment remains unsatisfied in full for damages in the amount of Forty-five

Thousand Eight Hundred Fifty Two and 00/100 Dollars ($45,852.00), pre-petition interest in the
amount of Twenty-four Thousand Nine Hundred Eighty and 77/100 Dollars ($24,980.77), Fifteen
Thousand Fifty One and 00/100 Dollars in attorneys’ fees, Two Thousand Seven Hundred
Seventy Five and 00/100 Dollars in arbitration costs, and Two Hundred and 00/100 Dollars in
court costs.

8. An authenticated copy of the judgment was filed with the Clerk of Court for the
Superior Court Division for Mecklenburg County in the State of North Carolina.

9. I have attached a file-stamped copy of the foreign judgment and affidavit.

10.  Pursuant to the Uniform Enforcement of Foreign Judgments Act, § 15-35-900 et
seq., please be advised that you have 30 days from receipt of this notice to seek relief from the
enforcement of the judgment.

11. If the judgment is not satisfied and no relief is sought within 30 days of receipt of

this notice, the judgment will be enforced in the same manner as any judgment in this state.

[Signature on following page.]
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February 17,2020

Greenville, SC

Respectfully Submitted,

s/Adam C. Bach

Adam C. Bach (S.C. Bar #74885)
Brendan J. Kelley (S.C. Bar # 102972)
Eller Tonnsen Bach, LLC

1306 S. Church Street

Greenville, SC 29605

Phone: 864-236-5013
abach@etblawfirm.com
bkelley@etblawfirm.com

Attorney for AT-NET Services — Charlotte, Inc.
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ELECTRONICALLY FILED - 2020 Feb 17 11:04 AM - GREENVILLE - COMMON PLEAS - CASE#2020CP2300969

Exhibit A
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STATE OF NORTH CAROLINA

COUNTY OF MECKLENBURG

AT-NET SERVICES-CHARLOTTE; ING;, |+ ©

Plaintiff / Claimant,
v.
THE NEXT SCHOOL,

Defendant / Respondent.

-IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION
19-CVS-18853

Y. A

oA, DEC 13 2019

ORDER AND JUDGMENT
CONFIRMING ARBITRATION AWARD

This matter came before the Court pursuant to N.C.G.S. § 1-569.22, on Plaintiff AT-Net

Services-Charlotte, Inc.’s (“At-Net”) Motion to Confirm Arbitration Award and Enter Judgment

Based on Award (the “Motion”) entered on May 23, 2019 by Carolyn Hopkins Carlburg. For the

reasons stated below, the Court concludes that At-Net’s Motion should be granted and that

judgment should be entered in favor of At-Net:

1. At-Net and The Next School (“Next™) entered into a written contract on July 2,

2015 entitled the Master Services Agreement. The Master Services Agreement provides for

arbitration in the event of a dispute between the parties,

2. At-Net commenced arbitration proceedings against Defendant The Next School

(*“Next”) with the American Arbitration Association in November 2018,

3. Carolyn Hopkins Carlburg conducted the arbitration hearing in Mecklenburg

‘ County on May 2, 2019, and entcred an Interim Award on May 12, 2019.

4. The Final Arbitration Award was issued on May 23, 2019, a true and accurate

copy of which was attached to the Motion and the Affidavit of Maithew M. Holigrewe.
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5. The time to file an application to modify, vacate, or correct the Final Arbitration

Award has passed, and no such application has been filed with the Court.

6. The Court finds that the arbitration was duly conducted pursuant to the Master
Services Agreement, that the award was duly rendered by the arbitrator, and that no grounds exist
" to vacate, modify, or correct the Final Arbitration Award. Accordingly, At-Net is entitled to an

Order confirming the Final Arbitration Award and to entry of judgment in its favor.
NOW, THEREFORE, it is hereby ordered that:

1. The Final Arbitration Award entered on May 23, 2019 by Carolyn Hopkins

- Carlburg, attached hereto, is confirmed; and

2. In accordance with the Final Arbitration Award, Defendant Next is liable to

- Plaintiff At-Net:

a. In the principal amount of $45,852.00, plus interest at the legal rate of 8% per

annum from May 24, 2019 until paid, with costs taxed to Defendant Next;
b. $24,980.77 in interest through May 23, 2019;
c. $15,051.00 for attorney’s fees;
d. $2,775.00 in arbitration costs; and, -

e. $200.00 in court costs.

Ordered thisZ6 ‘aay of November, 2019.

Superior Court Judge Presiding
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AMERICAN ARBITRATION ASSOCIATION
Commercial Arbitration

In the Matter of the Arbitration between:

At-Net Services - Charlotte, Claimant
Represented by Matthew Michael Holtgrewe
Erwin, Bishop, Capitano & Moss, P.A.

-V-

The Next School, Respondent
Represented by Steven E. Buckingham
Buckingham Law

CASE NUMBER: 01-18-0004-2576

FINAL AWARD OF THE ARBITRATOR

I, THE UNDERSIGNED ARBITRATOR, having been designated in accordance with
Articlel8 of the parties’ Master Services Agreement, effective July 2, 2015, having been
duly sworn, and the evidentiary hearing conducted in accordance with the Commercial
Rules of the American Arbitration Association, and having fully reviewed and considered
the written documents submitted to me by the parties, and the oral testimony of the

parties’ witnesses during the evidentiary hearing and having previously rendered an

Interim Award, I hereby make my FINAL AWARD as follows:

L. Respondent’s Motion to Dismiss [and Notice of Protest] is denied.

2. Respondent is liable to Claimant for total damages in the amount of
$85,884.08 as follows:

A.  Breach of the parties’ Master Services Agreement
[MSA], Articles 1.3, 2.1, 2.2, 2.5, 7.1, 9.1, 10.1, 13
and 18, in the amount of $45,852.00;

B. Interest thereon [late payment fees] in accordance with
the parties” MSA [Article 2.1] in the amount of
$24,980.77,

C. Claimant’s attorney’s fees in accordance with the

parties’ MSA [Article 9.1 in the amount of $15,051.00;

The administrative filing fees of the American Arbitration Association, in the amount of
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$1,725.00, and the fee of the Arbitrator in the amount of $2,100, shall be borne by
Respondent. Therefore, Respondent shall reimburse Claimant the sum of $2,775.00 for
said fees previously incurred by Claimant, upon demonstration by Claimant that said fees
have been paid in full.

All of the above referenced damages and fees shall be paid by Respondent to Claimant
within thirty (30) days from the date of this Final Award.

This Final Award shall be made in full settlement of all ¢claims made in this Arbitration.
All claims not expressly granted herein are hereby denied.

I, Carolyn Hopkins Carlburg, do hereby affirm upon my oath as Arbitrator that I am the

individual described hereinabove, who executed this instrument, which is my Final
Award. :

/ss/ Carolyn Hopkins Carlburg May 23,2019
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE )
)
AT-NET Services — Charlotte, Inc., )
)
Plaintift, ) AFFIDAVIT IN SUPPORT OF FILING OF
) FOREIGN JUDGMENT
vs. )
)
The NEXT School, Inc., )
)
Defendant. )
)

Personally appeared before me, Adam C. Bach, who, on behalf of the firm Eller Tonnsen
Bach, LLC (the “Firm”) being duly sworn, states as follows:

1. The Firm is retained to represent the plaintiff in the above-referenced action.

2. On November 26, 2019, the North Carolina Superior Court for Mecklenburg
County confirmed the arbitration award and entered judgment against the Defendant, The NEXT
School, for damages in the amount of Forty-five Thousand Eight Hundred Fifty Two and 00/100
Dollars ($45,852.00), pre-petition interest in the amount of Twenty-four Thousand Nine Hundred
Fighty and 77/100 Dollars ($24,980.77), Fifteen Thousand Fifty One and 00/100 Dellars in
attorneys’ fees, Two Thousand Seven Hundred Seventy Five and 00/100 Dollars in arbitration
costs, and Two Hundred and 00/100 Dollars in court costs. An authenticated copy of the foreign
judgement is filed contemporaneously as Exhibit A to the notice of filing of foreign judgment.

3. The order and judgment confirming arbitration award was a final judgment.

4, The judgment remains unsatisfied in full for damages in the amount of Forty-five
Thousand Eight Hundred Fifty Two and 00/100 Dollars ($45,852.00), pre-petition interest in the
amount of Twenty-four Thousand Nine Hundred Eighty and 77/100 Dollars ($24,980.77), Fifteen

Thousand Tifty One and 00/100 Dollars in attorneys’ fees, Two Thousand Seven Hundred
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
)

COUNTY OF GREENVILLE THIRTEENTH JUDICIAL CIRCUIT
AT-NET Services—Charlotte, Inc., ) C.A. No.: 2020-CP-23-00969
)
Plaintiff, )
)
VS. ) MOTION FOR RELIEF__FROM JUDGMENT
) AND/OR NOTICE OF DEFENSES
The NEXT School, Inc., )
)
Defendant. )

CoMES NOowW The NEXT School, Inc., Defendant, by and through its undersigned counsel,
and pursuant to South Carolina Code § 15-35-940, respectfully submits this Motion for Relief from
Judgment and/or Notice of Defenses.

In support of this Motion, Defendant would respectfully show unto this Honorable Court
as follows:

1. Defendant is “a public school and part of the South Carolina Public Charter School
District,” S.C. Code § 59-40-40(2)(a), which renders Defendant a state actor for all purposes under

the laws and Constitution of the State of South Carolina, see McNaughton v. Charleston Charter

Sch. for Math & Science, Inc., 411 S.C. 249, 266, 768 S.E.2d 389, 399 (2015).

2. In November 2018, Plaintiff commenced arbitration proceedings against Defendant
before the American Arbitration Association.

3. From the outset of those proceedings, and as a consequence of its state-actor status,
Defendant consistently argued that Defendant was not subject to suit in any jurisdiction or
proceeding other than the courts of the State of South Carolina.

4. Defendant has detailed the relevant timeline of events, and in particular, the fact of

it having raised jurisdictional objections at every pertinent procedural stage of the arbitration
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proceeding, in a separate pleading that is on file with the Court of Common Pleas for the Thirteenth
Judicial Circuit, C.A. No. 2019-CP-23-06745 (Greenville County). That suit seeks a judicial
declaration that the arbitration proceeding at issue in this case is void ab initio. Defendant hereby
incorporates the allegations of such pleading, as well as the relief demanded therein, into this
Motion.

5. Despite Defendant’s constant jurisdictional objections, the matter proceeded to
arbitration on May 2, 2019. The arbitrator subsequently issued an award in favor of Plaintiff,
which Plaintiff presently seeks to enforce.

6. The fact is, Defendant—as a South Carolina state actor—is not now, nor has it ever
been, subject to suit in any forum other than the courts of the State of South Carolina. This is the
law as established by the South Carolina Constitution and the statutes promulgated thereunder by
the General Assembly. In derogation of these principles, Plaintiff is now seeking to enforce a
judgment against Defendant that was awarded by the American Arbitration Association, and
confirmed by the courts of a foreign jurisdiction. None of this is permissible under South Carolina
Code § 15-78-10(e) and § 15-77-50, which establish that South Carolina state actors may only be
sued in a court or tribunal for which the State of South Carolina has given its express consent to

be sued; that is to say, more precisely, only the courts of the State of South Carolina.
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WHEREFORE, Defendant respectfully requests a Judgment and Order from the Court which
denies Plaintiff’s effort to enroll the foreign judgment at issue against a South Carolina state actor,
and provides such other and further relief as the Court deems just and proper.

Respectfully submitted,

s/ Steven Edward Buckingham

Steven Edward Buckingham, Esq. (S.C. Bar No. 75089)
The Law Office of Steven Edward Buckingham, LLC
16 Wellington Avenue

Greenville, SC 29609

(0) 864.735.0832

(e) seb@buckingham.legal

Attorney for Defendant The NEXT School, Inc.

Filed this _ 16" Day of February, 2020.
Greenville, South Carolina
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
THE NEXT SCHOOL, INC., a Public, ) C.A.No.2019-CP-23-06745
Not-for-Profit Corporation Incorporated )
& Existing under the Laws of the State of )
South Carolina, )
)
Plaintiff, )
)
VS. ) MEMORANDUM OF THE NEXT SCcHOOL, INC.
) IN_SUPPORT OF ITS MOTION FOR JUDGMENT
AT-NET SERVICES—CHARLOTTE, ) ON THE PLEADINGS, MOTION TO DISMISS &
INC., a Private Corporation Incorporated ) MOTION FOR RELIEF FROM JUDGMENT
& Existing under the Laws of the State of )
North  Carolina, and AMERICAN )
ARBITRATION ASSOCIATION, )
INC., a Not-for-Profit Corporation )
Incorporated & Existing under the Laws of )
the State of New York, )
)
Defendants. )
AT-NET SERVICES—CHARLOTTE, ) C.A.No.:2020-CP-23-00969
INC., )
)
Plaintiff, )
)
VS. )
)
THE NEXT SCHOOL, INC., )
)
Defendant. )

CoMES NOW The NEXT School, Inc.—Plaintiff in one civil action, Defendant in another—
and pursuant to the applicable Rules of Civil Procedure, respectfully submits this Memorandum
in Support of the relief requested in three separate motions: (1) a Motion for Judgment on the
Pleadings; (2) a Motion to Dismiss the counterclaim of AT-Net Services—Charlotte, Inc.; and (3)

a Motion for Relief from a foreign judgment in favor of AT-Net Services—Charlotte, Inc.
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ORGANIZATION OF ARGUMENT

At first blush, this case would appear to be a procedural quagmire. But it’s actually not
that complicated. AT-Net Services—Charlotte, Inc. (“ATNSC”) is a North Carolina company.
The NEXT School (“the School”) is a free public charter school here in Greenville. ATNSC
believes it has a contractual dispute with the School, and now, has sued the School three times on
the same claim. The first time was in North Carolina state court, and ATNSC voluntarily dismissed
that action; the second time was in an arbitration proceeding; and the third time is presently before
this Court.

With regard to the arbitration proceeding, the School consistently objected to the validity
of the proceeding on the basis of jurisdiction. It is black-letter law that state actors—Iike the
School—cannot be subject to suit in any venue other than the courts of the State of South Carolina.
The arbitrator disregarded the School’s jurisdictional objections, and ultimately, issued an award
in favor of ATNSC against the School. Then, ATNSC went back to the courts of the State of
North Carolina to confirm the arbitration award. Now, ATNSC is attempting to enroll the foreign
judgment against the School. None of this is jurisdictionally permissible.

Before ATNSC’s award was confirmed, the School filed the underlying declaratory
judgment action in this—a South Carolina—court, to declare that the arbitration proceedings were
invalid.

Consequently, two of the motions presently before the Court are inextricably intertwined:
(1) the School’s Motion for Judgment on the Pleadings, which seeks only a declaration that, as a
matter of law, the arbitration proceedings were invalid on the basis of lack of jurisdiction; and (2)
the School’s Motion for Relief from the foreign judgment, which is also invalid on the basis of

lack of jurisdiction.
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The third motion is the School’s Motion to Dismiss ATNSC’s counterclaim. ATNSC is
very well aware that the arbitration award—and its subsequent confirmation in North Carolina—
are void. Accordingly, in ATNSC’s answer to the School’s complaint for declaratory judgment,
ATNSC has re-asserted—for a third time—its claim against the School. This, too, as explained
below, is subject to dismissal.

Accordingly, this Memorandum is structured in three parts. Part I establishes the School’s
identity as a South Carolina state actor. Part II addresses the jurisdictional weakness of ATNSC’s
arbitration award and confirmation efforts. And Part III discusses the Motion to Dismiss.

PART I: THE SCHOOL IS A SOUTH CAROLINA STATE ACTOR.

First, the South Carolina Code states, in no uncertain terms, that public charter schools are,
“for purposes of state law and the state constitution, considered a public school and part of the
South Carolina Public Charter School District.” S.C. Code § 59-40-40(2)(a).

Second, the South Carolina Supreme Court has held, again in no uncertain terms, that
public charter schools are “state actors.” They are considered state actors “because [they are]
classified as a public school; [are] funded by state money; and created by virtue of state law in
furtherance of the state’s duty to provide public education pursuant to Article XI, section 3 of the

South Carolina Constitution.” McNaughton v. Charleston Charter Sch. for Math & Science, Inc.,

411 S.C. 249, 266, 768 S.E.2d 389, 399 (2015).
Third, and specifically, the School has already been recognized by the courts of this State

as a state actor. See Or. Granting in Part the School’s Mot. Dismiss, Alexander v. The NEXT

School, Inc. et al., 2019-CP-37-00716 (Oconee County, S.C. Mar 2, 2020) (McIntosh, J.) (attached

hereto as Attachment A).
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PART II: SOUTH CAROLINA STATE ACTORS ARE NOT SUBJECT TO SUIT IN ANY FORUM
OTHER THAN IN THE COURTS OF THE STATE OF SOUTH CAROLINA.

As a South Carolina state actor, the School can only be sued in the forums in which the
State of South Carolina—through the General Assembly—has consented state actors to be sued.
And on that point, the General Assembly has been very clear: the only venue in which a South
Carolina state actor may be sued is the courts of the State of South Carolina. S.C. Code § 15-78-
20(e) (“Nothing in this chapter is construed as a waiver of the state’s or political subdivision’s . .
. consent to be sued in any state court beyond the boundaries of the State of South Carolina.”);
S.C. Code § 15-77-50.

In that same connection, the appellate courts of this State have long held that state actors

from sibling states cannot be sued in South Carolina courts. See, e.g., Newberry v. Georgia Dep’t

of Indus. Trade, 286 S.C. 574, 336 S.E.2d 464 (1985) (“Therefore, we hold, as a matter of comity

and public policy, a non-consenting sister state [defined in a footnote as “one protected by
sovereign immunity”’] may not be sued in tort in South Carolina.”). By the same logic, and
according to the expressed will of the General Assembly, South Carolina state actors are not
amenable to suit in the courts of any other state, including those of North Carolina.

Perhaps most importantly, the United States Supreme Court literally—in 2019—just
decided a case on this very point, which vindicates the position taken by the School in this case.

In Franchise Tax Board of California v. Hyatt, the Supreme Court squarely addressed the

constitutionality of a private party seeking civil relief from a state actor in any forum other than a
forum in which the opposing state has expressly consented to be sud. 139 S. Ct. 1485, 1496-98
(2019). The holding in Hyatt is clear: it is unconstitutional for a state—or one of its actors—to be
subject to suit in any forum whatsoever, in derogation of its inherent immunity, unless the state

has consented to the jurisdiction of that forum; any judgment, verdict, or award contrary to this
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constitutional principle is void. In short, what ATNSC has done—in pursuing its claim against
the School in both arbitration and North Carolina courts—is neither constitutional nor supported
by an adequate jurisdictional basis.

The School raised these arguments at every relevant point of the arbitration proceeding,
including:

1. Inits answer to the arbitration complaint, (attached hereto as Attachment B);

2. In a motion to dismiss the arbitration complaint, (attached hereto as Attachment C);

3. In a renewed motion to dismiss prior to the arbitration hearing, (attached hereto as

Attachment D);

4. In anotice of protest, provided to the arbitrator at the commencement of the arbitration

hearing, (attached hereto as Attachment E); and,

5. In apost-hearing motion to vacate, (attached hereto as Attachment F).

Each of these jurisdictional objections were consistently disregarded, in complete derogation of
the South Carolina Constitution, the South Carolina Code, the South Carolina Supreme Court, and
the Constitution of the United States. The School is hopeful that now, finally, this Court will
vindicate its immunities as a South Carolina state actor, acknowledge the fact that the underlying
arbitration proceedings are void, and refuse to endorse a judgment that should never have been
entered.

PART III: ATNSC’S COUNTERCLAIM MUST BE DISMISSED.

By way of counterclaim to the School’s complaint for declaratory judgment, ATNSC has
sued the School for breach of contract and for quantum meruit. This is the exact same claim for

which relief was sought by ATNSC in the arbitration proceeding. The fact that ATNSC has sued
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the School, again, for a third time, on the same claim betrays its lack of confidence in the
jurisdictional propriety of the arbitration award.

In any event, at this procedural stage, since ATNSC continues to assert that the arbitration
award is valid, then the simple fact is that the counterclaim is not a live controversy. Presumably,
it is moot unless and until this Court holds the arbitration proceeding void. Accordingly, the
counterclaim must be dismissed under Rules 12(b)(1) & (6), SCRCP.

CONCLUDING STATEMENT

For the foregoing reasons, the School respectfully requests a decision which grants its
Motion for Judgment on the Pleadings as to the declaratory relief of invalidity, which denies
ATNSC’s effort to enroll the jurisdictionally defective foreign judgment against the School, and
which grants the School’s motion to dismiss the counterclaim, and further, provides for such other
relief as the Court deems just and proper.

Respectfully submitted,

s/ Steven Edward Buckingham

Steven Edward Buckingham, Esq. (S.C. Bar No. 75089)
The Law Office of Steven Edward Buckingham, LLC
16 Wellington Avenue

Greenville, SC 29609

(0) 864.735.0832

(e) seb@buckingham.legal

Attorney for The NEXT School, Inc.

Filed this _21% Day of May, 2020.
Greenville, South Carolina
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ELECTRONICALLY FILED - 2020 May 21 3:07 PM - GREENVILLE - COMMON PLEAS - CASE#2020CP2300969

ATTACHMENT A
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF OCONEE ) TENTH JUDICIAL CIRCUIT

EDWARD M. ALEXANDER, Civil Action No.: 2019-CP-37-00716
Plaintiff,

ORDER GRANTING IN PART AND DENYING IN
PART DEFENDANTS’> MOTION TO DISMISS

VS.

NEXT SCHOOL EAGLE RIDGE and
JOSEPH ELI GREENBERG

)

)

)

)

)

THE NEXT SCHOOL, INC. d/b/a )
)

)

Individually, )
)

)

Defendants.

THIS MATTER came before the Court on a Motion to Dismiss, pursuant to Rule 12(b)(1) &
(6), SCRCP, filed by Defendants as to the entirety of the Complaint. A hearing on the Motion was
held on Thursday, February 5, 2020. Present at the hearing were Brian C. Gambrell, Esq., on
behalf of Plaintiff, and Steven Edward Buckingham, Esq., on behalf of Defendants. Upon due
consideration of the memoranda submitted by the parties and the arguments presented, and for the
reasons and to the extent set out below, Defendants’ Motion is GRANTED IN PART and DENIED IN
PART.

FACTUAL BACKGROUND

The Court is mindful of the standard of review applicable to motions to dismiss, see, €.g.,

Doe v. Bishop of Charleston, 407 S.C. 128, 134, 754 S.E.2d 494, 497-98 (2014), and accordingly,

has evaluated the legal sufficiency of the Complaint with the assumption that all well-pleaded facts
are truthful and accurate. In that connection, it is alleged that Plaintiff was a student at The NEXT
School, Inc. during the 2016-2017 scholastic year. It is further alleged that the NEXT School, Inc.
is a charter school, incorporated and existing under South Carolina law, and that it operates a

school in Oconee County known as “NEXT School Eagle Ridge” (hereinafter referred to simply
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as “the School”). The principal of the School at the time in question was Defendant Greenberg
(hereafter, “the Principal”).

In general, Plaintiff alleges that during the 2016-2017 scholastic year, he was wrongfully
disciplined by, and ultimately expelled from, the School. It is further alleged that the School,
including the Principal, made a criminal referral to the Oconee County Sheriff’s Office without a
good faith basis, ultimately resulting in charges that were initially brought against Plaintiff being
dismissed nolle prosequi.

Plaintiff has alleged that he sustained damages as a direct and proximate consequence of
Defendants’ wrongful conduct. To that end, Plaintiff has filed this Complaint, which is comprised
of six causes of action: (1) gross negligence; (2) false imprisonment; (3) malicious prosecution;
(4) abuse of process; (5) defamation; and (6) breach of contract. Defendants’ Motion to Dismiss
attacks the legal sufficiency of each of these causes of action, and those arguments are considered
in turn below.

DISCUSSION OF LAW

At the outset, the Court perceives that Plaintiff’s claim can be divided between his tort-
based causes of action, (Counts 1-5), and his contract-based cause of action, (only Count 6). The
Court also perceives that, in general, the allegations against Defendants can be divided between
those against the School and the Principal, in the Principal’s official capacity, and those against
the Principal in his individual capacity only.

I. TO THE EXTENT THAT PLAINTIFF HAS ALLEGED A BREACH OF CONTRACT AGAINST THE

PRINCIPAL, THAT ACTION IS DISMISSED AGAINST THE PRINCIPAL IN BOTH HIS

INDIVIDUAL AND OFFICIAL CAPACITIES.

It is not immediately clear from the face of the Complaint whether the Principal is intended

to be named as a party-defendant in connection with the contract-based cause of action.
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Regardless, for the sake of clarity, the Court concludes that, to the extent the Principal has been
included as a party-defendant in that cause of action, the action is dismissed against him.

The allegations of the Complaint identify two documents as the source of a contractual
duty owed to Plaintiff. One source is the School’s charter; the other is the NEXT Student Peer
Guide, which the Court understands to be something of a student handbook propounded by the
School to its students. The Complaint does not suggest that the Principal, personally, entered into
any contractual obligation with Plaintiff, and the Court has not been presented with any
information to suggest that such a contractual relationship existed. Therefore, the breach of
contract action against the Principal—to the extent that one is alleged—is dismissed.

II. PLAINTIFF’S TORT-BASED CAUSES OF ACTION AGAINST THE SCHOOL AND THE
PRINCIPAL, BUT ONLY IN THE PRINCIPAL’S OFFICIAL CAPACITY, ARE DISMISSED.

Plaintiff has alleged that the School is organized as a charter school under South Carolina
law, and this is not disputed. Under South Carolina law, charter schools must be organized as a
public, not-for-profit corporation. S.C. Code § 59-40-40(1). Then, if a charter is granted, the body
that issues the charter and oversees the school’s operations is the Public Charter School District.
Id. § 59-40-220(a). This results in the unusual circumstance of a private organization becoming,

for all intents and purposes, a public school. Id. § 59-40-40(2)(a); see also McNaughton v.

Charleston Charter Sch. for Math & Science, Inc., 411 S.C. 249, 266, 768 S.E.2d 389, 399 (2015).

Consequently, charter schools are subject to the same obligations—and benefit from the same
immunities—appertaining to traditional public schools. Specifically for the purposes of this
matter, it must be acknowledged that tort-based claims against charter schools must be brought in
a manner consistent with the South Carolina Tort Claims Act, S.C. Code § 15-78-10 et seq.

In that connection, Defendants have filed this Motion to Dismiss on the basis that Plaintiff’s

tort-based causes of action against Defendants are barred by the two-year statute of limitations set
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out at South Carolina Code § 15-78-110. According to Defendants’ argument, since the Complaint
was filed on November 21, 2019, any allegations of tort-based conduct against Defendants that
occurred prior to November 21, 2017 are time-barred.

Plaintiff’s first argument against the applicability of the Tort Claims statute of limitations
is that the Safe School Climate Act, S.C. Code § 59-63-110 et seq., has abrogated, in part, the
portion of the Tort Claims Act that would extend its protections to charter schools and their agents.
The Court is not convinced. There do not appear to be any decisions from the courts of this State
which suggest that such an abrogation has occurred, and, in fact, the Safe School Climate Act
states in no uncertain terms that “[t]his section does not create or alter tort liability.” Id. § 59-63-
150(A). Accordingly, it is the determination of this Court that the Tort Claims Act has not been
abrogated by the Safe School Climate Act.

Plaintiff next contends that the two-year statute of limitation established by the Tort Claims
Act is inapplicable, and that, under the extending provisions of S.C. Code § 15-78-110, the proper
limitations period is three years. The extending provisions that Plaintiff refers to are triggered
when a complainant has presented a claim against a state actor in the manner required by S.C.
Code § 15-78-80. It is Plaintiff’s contention that he has met this triggering event by the filing of
a prior verified complaint against the School. (C.A. No. 2017-CP-23-00014.) Consequently,
Plaintiff argues, he is subject to a three-year statute of limitations, and his tort-based claim is
viable.

Having given due consideration to the previously filed verified complaint,' and measured

the contents of that filing against the requirements of S.C. Code § 15-78-80, the Court declines

! To the extent the Court is not allowed to consider the previously filed verified complaint under
a limited Rule 12(b)(1) or (6) analysis, the Court has nonetheless considered the prior complaint
in the manner consistent with the standards set out in Rule 12(b) and Rule 56, SCRCP.
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Plaintiff’s invitation to apply the three-year statute of limitations. It is the Court’s determination
that, while Plaintiff’s prior complaint was verified, the totality of requirements established by §
S.C. Code § 15-78-80 were not met by that pleading. Accordingly, the two-year statute of
limitations is the applicable standard, which results in a determination that Plaintiff’s tort-based
actions are time-barred.

It is important, however, to note that the Tort Claims Act applies only to employees of the
public body who perpetrate wrongful conduct while engaged in the course and scope of their
employment; it does not shield an employee who commits tortious acts while acting outside such
course and scope. This requires the Court to give special attention to the Principal.

The Complaint alleges that the Principal committed the wrongful acts alleged in both his
official and his individual capacities. Certainly, at this procedural stage, Plaintiff has the ability
to plead facts in the alternative, which he appears to have done here. For purposes of the tort-
based actions, though, this results in the circumstance where the Principal is subject to two
different statutes of limitation. To the extent it is alleged that the Principal engaged in tortious
conduct while in the course and scope of his employment with the School, claims against the
Principal are subject to the Tort Claims Act and its two-year statute of limitations; to the extent
that the Principal’s wrongful conduct is alleged to have occurred beyond the course and scope of
his employment, the Tort Claims Act is inapplicable, and the ordinary three-year statute of
limitations applies, S.C. Code § 15-3-530.

In sum, it is the determination of the Court that Plaintiff’s tort-based actions against the
School and the Principal, but only in the Principal’s official capacity, are immediately subject to
dismissal under the Tort Claims Act statute-of-limitations based on the allegations of the

Complaint. However, to the extent that the Complaint asserts tort-based actions against the
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Principal in which the wrongful conduct allegedly occurred outside the course and scope of the
Principal’s employment with the School, such actions remain viable under the applicable statute
of limitation.

I11. PLAINTIFF’S CONTRACT-BASED CAUSE OF ACTION AGAINST THE SCHOOL IS SUBJECT TO
PARTIAL DISMISSAL.

Defendants’ final argument is that Plaintiff’s breach of contract action, which is ostensibly
based on the provisions of a school’s charter or student handbook, must be dismissed for lack of
the essential elements of an enforceable agreement; that is, an offer, an acceptance, and an
exchange of consideration. In support of their argument, Defendants have cited to several cases,
from both state and federal courts around the country, which have so held. However, in terms of
South Carolina authority, there do not appear to be any reported decisions on point, one way or
the other, either acknowledging or invalidating such actions. Because Plaintiff’s action for breach
of contract appears—under its unique circumstances—to be a case of first impression in this State,
the Court declines the opportunity to dismiss the action at this point, but will allow the theory to
proceed so that a more complete record may be developed.

CONCLUDING STATEMENT OF JUDGMENT

For the foregoing reasons, and to the extent described above, it is the determination of the

Court that:
1. The School’s Motion to Dismiss the tort-based actions set out in Counts 1-5 of the
Complaint is GRANTED;
2. The Principal’s Motion to Dismiss the tort-based actions set out in Counts 1-5 of

the Complaint is GRANTED, but only to the extent the actions are brought against

the Principal in his official capacity as an employee of the School;
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3. The Principal’s Motion to Dismiss the tort-based actions set out in Counts 1-5 of
the Complaint is DENIED, but only to the extent the actions are brought against the
Principal in his individual capacity;

4. The School’s Motion to Dismiss the contract-based action set out in Count 6 of
the Complaint is DENIED; and,

5. The Principal’s Motion to Dismiss the contract-based action set out in Count 6 of
the Complaint is GRANTED.

The Clerk is directed to ensure that the dismissals herein granted are reflected in the records

of the Court.

It is SO ORDERED.

R. Lawton Mclntosh
Judge, Tenth Judicial Circuit

, 2020

Anderson, South Carolina
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BEFORE THE AMERICAN ARBITRATION ASSOCIATION

AT-NET SERVICES—CHARLOTTE, ) Case No.: 01-18-0004-2576
INC., )

Claimant,

V. ANSWER OF THE NEXT SCHOOL

)
)
)
|
THE NEXT SCHOOL, )
)
)

Respondent.

CoMES NOw the NEXT School, by and through its undersigned counsel, and in response
to the allegations of the Complaint, would respectfully show unto this tribunal as follows:

FOR A FIRST DEFENSE TO THE COMPLAINT
(General Denial)

1. Unless expressly admitted, qualified, or otherwise explained, each and every

allegation of the Complaint is denied.

FOR A SECOND DEFENSE TO THE COMPLAINT

(Specific Responses)
2. Paragraph 1 of the Complaint is admitted, on information and belief.
3. Paragraph 2 of the Complaint is admitted in part. Specifically, it is admitted that

Respondent is organized as a not-for-profit corporation under the laws of the State of South
Carolina, and that it maintains its principal place of business in Greenville County, South Carolina.
However, importantly, under South Carolina law, Respondent is also “considered a public school
and part of the South Carolina Public Charter School District.” S.C. Code § 59-40-40(2)(a). This

places Respondent in the unusual position of being both a private entity and a state actor. See
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McNaughton v. Charleston Charter Sch. for Math & Science, Inc., 768 S.E.2d 389, 399 (S.C.

2015).

4. Paragraph 3 of the Complaint is stated in the form of a legal conclusion to which
no response is required, and none shall be deemed as having been given. To the extent that the
allegations of Paragraph 3 require some other or further response, such allegations are denied.
Respondent reserves all right to raise any applicable defense of limitation and/or repose.

5. Paragraph 4 of the Complaint is stated in the form of a legal conclusion to which
no response is required, and none shall be deemed as having been given. To the extent that the
allegations of Paragraph 4 require some other or further response, such allegations are denied.

6. Responding to Paragraph 5 of the Complaint, it is admitted only that Respondent
entered into an information services technology agreement with an entity called “AT-Net Services,
Inc.” To the extent that the allegations of Paragraph 5 require some other or further response, they
are denied.

7. Paragraph 6 of the Complaint is denied.

8. Paragraph 7 of the Complaint is denied.

9. Responding to Paragraph 8 of the Complaint, it is admitted that Respondent is still
in possession of certain equipment that was supplied, but denies the allegations and inferences that
could be drawn therefrom that Respondent “failed” to pay for the same. To the extent that the
allegations of Paragraph 8 require some other or further response, they are denied.

10. Responding to Paragraph 9 of the Complaint, it is admitted that Claimant initially
commenced a claim against Respondent in a jurisdictionally improper venue, and that the
agreement at issue does contain an arbitration clause. To the extent that the allegations of

Paragraph 10 require some other or further response, they are denied.
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11. Paragraph 10 of the Complaint is denied.

12. Paragraph 11 of the Complaint is denied.

FOR A THIRD DEFENSE TO THE FIRST CAUSE OF ACTION
(Breach of Contract)

13. Respondent incorporates its foregoing responses and defenses into this defense, to
the extent that such foregoing responses and defenses are not inconsistent with the defense that
follows.

14. Responding to Paragraph 12 of the Complaint, it is admitted only that Respondent
entered into an information services agreement with “AT-Net Services, Inc.” To the extent that
the allegations of Paragraph 12 require some other or further response, they are denied.

15. Paragraph 13 of the Complaint is denied.

16. Paragraph 14 of the Complaint is denied.

17. Paragraph 15 of the Complaint is denied.

18.  Paragraph 16 of the Complaint is denied.

19.  Paragraph 17 of the Complaint is denied.

FOR A THIRD DEFENSE TO THE SECOND CAUSE OF ACTION
(Quantum Meruit)

20.  Respondent incorporates its foregoing responses and defenses into this defense, to
the extent that such foregoing responses and defenses are not inconsistent with the defense that
follows.

21.  Paragraph 19 of the Complaint is denied.

22.  Paragraph 20 of the Complaint is denied.

Page 3 of 8

R_0162

69600£2dD0202#3SVD - SYI1d NOWINOD - ITTIANIIHED - INd 20:€ TZ AN 0202 - A3 T4 ATTVOINOYLOA T



23. Paragraph 21 of the Complaint is denied.
24. Paragraph 22 of the Complaint is denied.
25. Paragraph 23 of the Complaint is denied.
26. Paragraph 24 of the Complaint is denied.

FOR A THIRD DEFENSE TO THE THIRD CAUSE OF ACTION
(Attorneys’ Fees)

27. Respondent incorporates its foregoing responses and defenses into this defense, to
the extent that such foregoing responses and defenses are not inconsistent with the defense that
follows.

28.  Responding to Paragraph 26 of the Complaint, it is admitted the agreement between
Respondent and a fictitious legal entity contains an attorneys’ fee provision. To the extent that the
allegations of Paragraph 26 require some other or further response, they are denied.

29. Paragraph 27 of the Complaint is denied.

30.  Paragraph 28 of the Complaint is denied.

31.  Paragraph 29 of the Complaint is stated in the form of a legal conclusion to which
no response is required, and none shall be deemed as having been given. To the extent that the
allegations of Paragraph 29 require some other or further response, such allegations are denied.

32.  Paragraph 30 of the Complaint is denied.

FOR A THIRD DEFENSE TO THE PRAYER FOR RELIEF

33. Respondent incorporates its foregoing responses and defenses into this defense, to
the extent that such foregoing responses and defenses are not inconsistent with the defense that

follows.
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34, Responding to the Paragraph which begins with the word “Wherefore,” and
consisting of all subparts thereafter, such paragraph constitutes a prayer for relief to which no
response is required, and none shall be deemed as having been given. To the extent that such
paragraph requires a response, it is denied.

FOR A FOURTH DEFENSE TO THE COMPLAINT
(Lack of Jurisdiction/Sovereign Immunity)

35. Respondent incorporates its foregoing responses and defenses into this defense, to
the extent that such foregoing responses and defenses are not inconsistent with the defense that
follows.

36. As alleged previously, Respondent occupies an unusual position in that it is both a
private entity and a state actor. And as a state actor, Respondent is entitled to the protections of
sovereign immunity which exist under South Carolina law. Among those protections is the
privilege of immunity from suit in any court or tribunal, except those venues for which the State
of South Carolina has expressly waived immunity. Under South Carolina law, neither the State
nor its political subdivisions—including Respondent—are amenable to suit in any court or
proceeding other than those which are instituted in the courts of the State of South Carolina.
Accordingly, this tribunal is without jurisdiction, and the arbitration proceeding must be dismissed.

FOR A FIFTH DEFENSE TO THE COMPLAINT
(Lack of Standing to Sue)

37.  Respondent incorporates its foregoing responses and defenses into this defense, to
the extent that such foregoing responses and defenses are not inconsistent with the defense that

follows.
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38. On December 8, 2014, Claimant filed a bankruptcy petition. (Case No. 14-32047
(Bankr. W.D.N.C.).) Claimant was not discharged from bankruptcy until October 5, 2016.

39. The commencement of a bankruptcy petition resulted in the creation of a
bankruptcy estate. This is a legally distinct entity, with legally distinct rights and obligations of
payment, from the underlying debtor, AT-Net Services—Charlotte, Inc. Specifically, from the
creation of the bankruptcy estate until the date on which the bankruptcy court confirms a plan for
the repayment of creditors, all assets generated by the bankruptcy estate belong to the bankruptcy
estate, not the underlying debtor.

40. In Claimant’s case, the bankruptcy court did not confirm a repayment plan until
January 1, 2016. Therefore, any assets generated by Claimant—such as a right to payment—
during the period from December 8, 2014 through January 1, 2016 are the sole and exclusive
property of the bankruptcy estate—not of any private party in its own capacity.

41. This analysis has particular relevance to Claimant. In 2017, a third party brought
suit against Claimant for breach of contract; Claimant countersued for failure to make payment.
(Case No.: 17-CVS-084 (Gaston Co., N.C.).) The court dismissed a substantial portion of the
counterclaim because Claimant’s bankruptcy—and the subsequent creation of a bankruptcy
estate—meant that there was a lack of standing for Claimant to sue for the portion of work
undertaken during the existence of the bankruptcy estate.

42. This is relevant in the instant matter because, in part and perhaps in whole, the work
for which Claimant has sued Respondent was undertaken during the existence of the bankruptcy

estate. And to that extent, the claim must be dismissed.
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FOR A SIXTH DEFENSE TO THE COMPLAINT
(Modification & Failure to Perform)

43.  Respondent incorporates its foregoing responses and defenses into this defense, to
the extent that such foregoing responses and defenses are not inconsistent with the defense that
follows.

44. It was, at all relevant times, the understanding of the parties to the pertinent
agreement that Claimant would seek reimbursement for owed through a program maintained by
the Federal Communications Commission (“the FCC”’) known as E-rate. Respondent undertook
all necessary and appropriate action to enable Claimant to seek its reimbursement. Yet,
inexplicably, Claimant failed to do so.

45. The expectation that Claimant would seek reimbursement through E-rate represents
a modification of the pertinent agreement, and Claimant’s failure to seek such reimbursement
constitutes a breach, all of which is raised as a defense to the claim presented.

FOR A SEVENTH DEFENSE TO THE COMPLAINT
(Failure to Mitigate)

46.  Respondent incorporates its foregoing responses and defenses into this defense, to
the extent that such foregoing responses and defenses are not inconsistent with the defense that
follows.

47.  As alleged in the foregoing defense, Claimant had, and is believed to continue to
have, the opportunity to seek reimbursement through the FCC’s E-rate program. Respondent has
provided all necessary, appropriate, and reasonable assistance to enable Claimant to seek such
reimbursement, yet Claimant—by and through its own failure to take action—has not done so.

Claimant’s failure to mitigate its damages by refusing to take even the simplest of actions in
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furtherance of protecting its own financial rights is hereby raised as a defense to any amount of

liability which Claimant may ultimately be entitled to recover from Respondent.

PRAYER FOR RELIEF

WHEREFORE, having fully responded to the allegations of the Complaint, Respondent
respectfully requests a determination which results in the dismissal of these proceedings and of the
claim in its entirety.

Respectfully submitted,

s/ Steven Edward Buckingham

Steven Edward Buckingham (S.C. Bar No. 0075089)
The Law Office of Steven Edward Buckingham, LLC
16 Wellington Avenue

Greenville, South Carolina 29609

(0) 864.735.0832

(e) seb@buckingham.legal

Attorney for The NEXT School

Filed this _4"™ Day of December, 2018.
Greenville, South Carolina
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ELECTRONICALLY FILED - 2020 May 21 3:07 PM - GREENVILLE - COMMON PLEAS - CASE#2020CP2300969

ATTACHMENT C
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BEFORE THE AMERICAN ARBITRATION ASSOCIATION

AT-NET SERVICES—CHARLOTTE, ) Case No.: 01-18-0004-2576
INC., )

Claimant,

V. MOTION TO DISMISS OF THE NEXT SCHOOL

)
)
)
3
THE NEXT SCHOOL, )
)
)

Respondent.

CoMES NOw the NEXT School, by and through its undersigned counsel, and pursuant to
the applicable Rules of Procedure, respectfully submits this Motion to Dismiss. The basis for this
Motion is grounded in the doctrine of sovereign immunity, which divests this tribunal of
jurisdiction to hear and decide this case, all as briefly explained in Respondent’s Answer.

Respondent hereby reserves the right to prepare and provide a memorandum in support of
this Motion once an arbitrator has been identified, and once a schedule for the case has been
established.

Respectfully submitted,

s/ Steven Edward Buckingham

Steven Edward Buckingham (S.C. Bar No. 0075089)
The Law Office of Steven Edward Buckingham, LLC
16 Wellington Avenue

Greenville, South Carolina 29609

(0) 864.735.0832

(e) seb@buckingham.legal

Attorney for The NEXT School

Filed this _4" Day of December, 2018.
Greenville, South Carolina
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BEFORE THE AMERICAN ARBITRATION ASSOCIATION

AT-NET SERVICES—CHARLOTTE, ) Case No.: 01-18-0004-2576
INC., )

Claimant,

MEMORANDUM IN SUPPORT OF THE MOTION
TO DISMISS OF THE NEXT SCHOOL

V.

)
)
)
3
THE NEXT SCHOOL, )
)
)

Respondent.

The NEXT School, Respondent, by and through its undersigned counsel, respectfully
submits this memorandum in support of the previously filed motion to dismiss. The basis for this
motion is grounded in the doctrine of sovereign immunity, for the reasons explained below.

As discussed in Paragraph 3 of Respondent’s Answer and the defenses associated
therewith, The NEXT School, Inc. (“NEXT?”) is a public, not-for-profit corporation which operates
free public schools in South Carolina. NEXT is a public, not-for-profit corporation because this
is the type of corporate organization required by the South Carolina Charter School Act. S.C.
Code § 59-40-40(1). Consistent with the Charter School Act, NEXT holds a charter from the
South Carolina Public Charter School District, which is a political subdivision of the State of South
Carolina. The charter issued by the Public Charter School District authorizes NEXT to operate
public schools within the state. Accordingly, the most substantial part of NEXT’s funding consists
of public money from the Public Charter School District. Consequently, NEXT “is, for purposes
of state law and the state constitution, considered a public school and part of the South Carolina
Public Charter School District.” 1d. § 59-40-40(2)(a).

Accordingly, NEXT is regarded by the State of South Carolina as a “state actor.” NEXT
“is a state actor because it is classified as a public school; is funded by state money; and created

by virtue of state law in furtherance of the state’s duty to provide public education pursuant to
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Article XI, section 3 of the South Carolina Constitution.” McNaughton v. Charleston Charter Sch.

for Math & Science, Inc., 768 S.E.2d 389, 399 (S.C. 2015).

As a state actor, NEXT may only be sued in a court or tribunal for which the State of South
Carolina has given its consent to be sued. In that connection, the State of South Carolina has,
through its legislature, established that the only venue in which a South Carolina state actor may
be sued is the courts of the State of South Carolina. S.C. Code § 15-77-50.

To the extent that Claimant contends the State of South Carolina has somehow waived
sovereign immunity, it is the burden of Claimant to show where, in South Carolina law, such a
waiver has been established.

WHEREFORE, Respondent respectfully requests that this arbitration proceeding be
dismissed.

Respectfully submitted,

s/ Steven Edward Buckingham

Steven Edward Buckingham (S.C. Bar No. 0075089)
The Law Office of Steven Edward Buckingham, LLC
16 Wellington Avenue

Greenville, South Carolina 29609

(0) 864.735.0832

(e) seb@buckingham.legal

Attorney for The NEXT School

Filed this _6™ Day of December, 2018.
Greenville, South Carolina
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ELECTRONICALLY FILED - 2020 May 21 3:07 PM - GREENVILLE - COMMON PLEAS - CASE#2020CP2300969
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BEFORE THE AMERICAN ARBITRATION ASSOCIATION

AT-NET SERVICES—CHARLOTTE, ) Case No.: 01-18-0004-2576
INC., )

Claimant,

RENEWED MOTION TO DISMISS OF
THE NEXT SCHOOL

V.

)
)
)
g
THE NEXT SCHOOL, )
)
)

Respondent.

CoMEs Now the NEXT School, by and through its undersigned counsel, and pursuant to
the applicable Rules of Procedure, respectfully submits this Motion to Dismiss. The basis for this
Motion is grounded in the doctrine of sovereign immunity, which divests this tribunal of
jurisdiction to hear and decide this case.

This is a renewed Motion. At the outset of these proceedings, but before the selection of
an arbitrator, Respondent filed a Motion which asserted sovereign immunity as a complete defense
to all proceedings before this tribunal. The motion was submitted to Mr. Germani, of the AAA,
who, by letter dated December 21, 2018, declined to address the substance of the jurisdictional
argument presented, reserving it instead for the determination of the arbitrator.

In furtherance of this Motion, Respondent would incorporate the arguments presented in
its previously filed supporting memorandum, as well as its pre-hearing memorandum, submitted

contemporaneously herewith.
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Filed this _28™ Day of April, 2019.
Greenville, South Carolina

Respectfully submitted,

s/ Steven Edward Buckingham

Steven Edward Buckingham (S.C. Bar No. 0075089)
The Law Office of Steven Edward Buckingham, LLC
16 Wellington Avenue

Greenville, South Carolina 29609

(0) 864.735.0832

(e) seb@buckingham.legal

Attorney for The NEXT School
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ELECTRONICALLY FILED - 2020 May 21 3:07 PM - GREENVILLE - COMMON PLEAS - CASE#2020CP2300969

ATTACHMENT E
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BEFORE THE AMERICAN ARBITRATION ASSOCIATION

AT-NET SERVICES—CHARLOTTE, ) Case No.: 01-18-0004-2576
INC., )

Claimant,

NOTICE OF PROTEST OF
THE NEXT SCHOOL

V.

)
)
)
3
THE NEXT SCHOOL, )
)
)

Respondent.

The NEXT School, Respondent, hereby gives notice of protest as to participation in the
instant arbitration proceeding, consistent with its position that the doctrine of sovereign immunity
prohibits Respondent, as an actor of the State of South Carolina, from being subject to legal
proceedings in any forum other than those expressly authorized by the South Carolina General
Assembly. To the extent that Respondent participates in the instant arbitration proceeding,
Respondent is doing so under protest, subject to and without waiving its jurisdictional defense.

Respectfully submitted,

s/ Steven Edward Buckingham

Steven Edward Buckingham (S.C. Bar No. 0075089)
The Law Office of Steven Edward Buckingham, LLC
16 Wellington Avenue

Greenville, South Carolina 29609

(0) 864.735.0832

(e) seb@buckingham.legal

Attorney for The NEXT School

Filed this_2¢ Day of May, 2019.
Greenville, South Carolina
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ELECTRONICALLY FILED - 2020 May 21 3:07 PM - GREENVILLE - COMMON PLEAS - CASE#2020CP2300969
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BEFORE THE AMERICAN ARBITRATION ASSOCIATION

AT-NET SERVICES—CHARLOTTE, ) Case No.: 01-18-0004-2576

INC., )
)
Claimant, )
)

V. ) RESPONDENT’S RENEWED OBJECTION _TO

) JURISDICTION AND MOTION TO VACATE THE

THE NEXT SCHOOL, ) DECISION OF THE ARBITRATOR

)
Respondent. )

CoMES NOWw the NEXT School, Respondent, by and through its undersigned counsel, and
pursuant to the applicable Rules of Procedure, respectfully submits this Renewed Objection to
Jurisdiction and Motion to Vacate the Decision of the Arbitrator. The basis for this Motion is
grounded in the doctrine of sovereign immunity, which divests this tribunal of jurisdiction not only
to hear this dispute, but also to decide any matter related to this dispute on its merits.

In furtherance of this Motion, Respondent would incorporate the arguments presented in
its previously filed memorandum in support of its initial Motion to Dismiss, its Renewed Motion
to Dismiss, its pre-hearing memorandum, those asserted at the arbitration hearing on May 2, 2019,
and the Notice of Protest presented at the arbitration hearing.

In brief, Respondent’s argument is simple. It is uncontroverted—under the laws of the
State of South Carolina, the decisions of the South Carolina Supreme Court, and the testimony
elicited at the arbitration hearing—that Respondent is “a public school and part of the South
Carolina Public Charter School District.” S.C. Code § 59-40-40(2)(a). Respondent is therefore
regarded by the State of South Carolina as a “state actor;” “it is classified as a public school; is

funded by state money; and created by virtue of state law in furtherance of the state’s duty to

provide public education pursuant to Article XI, section 3 of the South Carolina Constitution.”
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McNaughton v. Charleston Charter Sch. for Math & Science, Inc., 768 S.E.2d 389, 399 (S.C.

2015).

As a state actor, Respondent may only be sued in a court or tribunal for which the State of
South Carolina has given its express consent to be sued. In that connection, the State of South
Carolina has, through its legislature, established that the only venue in which a South Carolina
state actor may be sued is the courts of the State of South Carolina. (S.C. Code § 15-78-10(e);
S.C. Code § 15-77-50.)

To be clear, there is no authority whatsoever to suggest that the State of South Carolina has
consented to the submission of disputes affecting state actors to arbitration tribunals. There are no
constitutional provisions, no legislative enactments, no judicial decisions—nothing—to support
the proposition that a South Carolina state actor is subject to arbitration.

Complainant’s counsel argued that the South Carolina case of Kinsey Constr. Co. v. South

Carolina Dep’t of Mental Health, 249 S.E.2d 900 (S.C. 1978), established the proposition that—

by merely entering into a contract with a private party—actors of the State of South Carolina have

consented to a blanket waiver of the protections afforded through sovereign immunity. Kinsey is

bad law, and has been expressly overruled by the South Carolina Supreme Court. Unisys Corp. v.

South Carolina Budget & Control Bd., 551 S.E.2d 263 (S.C. 2001).

Perhaps most importantly, the United States Supreme Court literally just decided a case on

this very point. In Franchise Tax Board of California v. Hyatt, the Supreme Court squarely

addressed the constitutionality of a private party seeking civil relief from a state actor in any forum
other than a forum in which the opposing state has expressly consented to be sued. No. 17-1299
(May 13, 2019). The holding in Hyatt is clear: it is unconstitutional for a state—or one of its

actors—to be subject to suit in any forum whatsoever, in derogation of its inherent immunity,
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unless the state has consented to the jurisdiction of that forum; any judgment, verdict, or award
contrary to this constitutional principle is void.

And so it is with the present dispute. Respondent has raised sovereign immunity as a
complete jurisdictional defense at every stage in this arbitration proceeding. It has participated in
these proceedings subject only to its constant jurisdictional objection. Respondent would
respectfully request the arbitrator to reconsider her decision on the issues raised by sovereign
immunity—in light not only of the uncontroverted fact that Respondent is a state actor, and not
only that South Carolina has waived immunity for state actors only to the extent that proceedings
for relief occur in the courts of the State of South Carolina—but also that the United States
Supreme Court has just declared all judgments against state actors in derogation of sovereign
immunity unconstitutional and void.

WHEREFORE, Respondent respectfully requests the arbitrator to reconsider her decision

regarding the existence of jurisdiction, and on that basis, to vacate the award rendered.

Respectfully submitted,

s/ Steven Edward Buckingham

Steven Edward Buckingham (S.C. Bar No. 0075089)
The Law Office of Steven Edward Buckingham, LLC
16 Wellington Avenue

Greenville, South Carolina 29609

(0) 864.735.0832

(e) seb@buckingham.legal

Attorney for The NEXT School

Filed this _15" Day of May, 2019.
Greenville, South Carolina
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BEFORE THE AMERICAN ARBITRATION ASSOCIATION

AT-NET SERVICES—CHARLOTTE, ) Case No.: 01-18-0004-2576

INC., )
)
Claimant, )
)
V. ) RESPONDENT’S RESPONSE IN OPPOSITION TO
) CLAIMANT’S STATEMENT OF DAMAGES &
THE NEXT SCHOOL, ) FEES
)
Respondent. )

CoMEs Now the NEXT School, Respondent, by and through its undersigned counsel, and
in response to Respondent’s Statement of Damages and Fees, respectfully submits this objection.
Consistent with the continuous protests that Respondent has lodged, this tribunal—from the
outset—has lacked jurisdiction to not only hear this dispute, but also to decide any matter related
to this dispute on its merits. The absence of jurisdiction also prohibits this tribunal from making
any award of damages, interest, and fees associated with its decision. The tribunal’s decision and
the award presently at issue are both void ab initio. This result is compelled by not only the laws
and constitution of the State of South Carolina, but also—as recently established in the Franchise

Tax Board of California v. Hyatt case decided by the Supreme Court—the Constitution of the

United States.
WHEREFORE, Respondent respectfully submits that Claimant is not entitled to any amount
of damages, interest, and fees, as the underlying decision of this tribunal is unsupported by any

legitimate jurisdictional basis.
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Filed this _20"™ Day of May, 2019.
Greenville, South Carolina

Respectfully submitted,

s/ Steven Edward Buckingham

Steven Edward Buckingham (S.C. Bar No. 0075089)
The Law Office of Steven Edward Buckingham, LLC
16 Wellington Avenue

Greenville, South Carolina 29609

(0) 864.735.0832

(e) seb@buckingham.legal

Attorney for The NEXT School
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE
C. A. No. 2019-CP-23-06745
The NEXT School, Inc., a Public, Not-for-
Profit Corporation Incorporated & Existing
under the Laws of the State of South

Carolina,

DEFENDANT AT-NET SERVICES-
CHARLOTTE, INC.’S RESPONSE IN
OPPOSITION TO THE NEXT
SCHOOL, INC.’S MOTION FOR
JUDGMENT ON THE PLEADINGS,
MOTION TO DISMISS & MOTION
FOR RELIEF FROM JUDGMENT

Plaintiff,
Vs.

AT-NET Services-Charlotte, Inc., a Private
Corporation Incorporated & Existing under
the Laws of the State of North Carolina, and
American Arbitration Association, Inc., a
Not-for-Profit Corporation Incorporated &
Existing under the Laws of the State of New
York,

Defendants.

N N N N N N N N N N N N N N N N N N N N N N N

AT-NET Services-Charlotte, Inc., C. A. No. 2020-CP-23-00969

Plaintiff,
Vs.
The NEXT School, Inc.,

Defendant.

N N N N N N N N N N N

The defendant and counterclaimant, AT-NET Services — Charlotte, Inc. (“AT-NET”)
respectfully submits this memorandum in opposition to The NEXT School, Inc.’s (“NEXT”)
consolidated memorandum in support of its motion for judgment on the pleadings, motion to

dismiss, and motion for relief from judgment.
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Background

On July 2, 2015, AT-NET and NEXT entered into a Master Services Agreement (the
“Contract”) for the provision of certain IT services by AT-NET to NEXT. See Master Services
Agreement, attached as Exhibit A. The Contract provides that it is governed by North Carolina
law and that all disputes related to the agreement are to be arbitrated with the American Arbitration
Association. See Contract at Articles 13 & 18.1. NEXT failed to comply with the Contract and
AT-NET filed suit in Mecklenburg County, North Carolina Superior Court.

On September 19, 2017, then-counsel for NEXT, David Rothstein, contacted North
Carolina counsel for AT-NET, Matthew Holtgrewe, concerning the North Carolina lawsuit. Mr.
Rothstein and Mr. Holtgrewe then engaged in an email correspondence during which Mr.
Rothstein demanded that the parties submit the dispute to arbitration as provided for by the
Contract. See Email Correspondence Between Mr. Rothstein and Mr. Holtgrewe, October 2, 2017,
attached as Exhibit B (Rothstein: “What is your basis for disregarding the mandatory arbitration
provision in Article 18.1 of the Master Services Agreement? If we are forced to file a motion to
dismiss for lack of personal jurisdiction in NC, or in the alternative to compel arbitration, we will
likely be seeking attorney’s fees for doing so.”). Rothstein was explicit in communicating NEXT’s
demand for arbitration, “My client [NEXT] is not willing to waive arbitration in this matter. I
would request that you voluntarily dismiss the complaint in Mecklenburg County, without

prejudice, and submit the matter to arbitration as required by the contract.” See /d. October

4, 2017 (emphasis added).
Based on NEXT’s demands, AT-NET agreed to dismiss the North Carolina lawsuit without
prejudice and proceed to arbitration. See Email from Holtgrewe to Rothstein, November 16, 2017,

attached as Exhibit C. AT-NET commenced the arbitration proceeding with the American
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Arbitration Association in November 2018. While reserving their objections to “jurisdiction and/or
venue” NEXT consented to hold the arbitration in Charlotte. See Email from Buckingham to John
Germani, January 9, 2019, attached as Exhibit D. An arbitration hearing was conducted in
Mecklenburg County on May 2, 2019. A final arbitration award in favor of AT-NET was issued
on May 23, 2019.

On October 7, 2019, AT-NET moved to confirm the arbitration award in the Mecklenburg
County Superior Court pursuant to the North Carolina Uniform Arbitration Act, N.C.G.S. § I-
569.1, et. seq. (the “NC Arbitration Act”). The NC Arbitration Act provides that a party who
wishes to challenge an arbitration award must file a motion seeking to vacate the award “within
90 days after the moving party receives notice of the award.” N.C.G.S. § 1-569.23. As noted by
the Superior Court, “[t]he time to file an application to modify, vacate, or correct the Final
Arbitration Award has passed, and no such application has been filed with the Court.” See See
Order and Judgment Confirming Arbitration Award, attached as Exhibit E at 5. On November
21, 2019, a hearing was held in Mecklenburg County on AT-NET’s motion to confirm the
arbitration award. NEXT did not attend the hearing or contest confirmation. /d. On November 26,
2019, the Superior Court confirmed the award, thereby making the arbitration award a judgment
of the North Carolina court. See N.C.G.S. § 1-569.25.

Two days prior to the hearing, NEXT filed its declaratory judgment action in South
Carolina asking a South Carolina court to declare that the arbitration award is void ab initio, C.A.
No. 2019-CP-23-6745 (the “6745 Action”). On February 17, 2020, AT-NET filed a notice of filing
of foreign judgment in Greenville County, South Carolina pursuant to the Uniform Enforcement
of Foreign Judgments Act, S.C. Code § 15-35-900, et. seq. (the “UEFJA”), C.A. No. 2020-CP-23-

00969 (the “969 Action™).
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NEXT filed a motion for judgment on the pleadings seeking judgment in its favor as to its
declaratory judgment action 6745 Action, a motion to dismiss AT-NET’s counterclaim in the 6745
Action, and a motion for relief from the North Carolina judgment in the 969 Action. NEXT
continues to raise the same arguments that were repeatedly rejected by the AAA but which it failed
to raise before the North Carolina Superior Court. For the reasons stated herein, this court should
deny NEXT’s motions.

Argument

I This court lacks subject matter jurisdiction over this dispute

South Carolina courts do not have subject matter jurisdiction to adjudicate motions related

to arbitration proceedings in other states. See Ashley River Properties I, LLC v. Ashley River

Properties II, LLC, 374 S.C. 271, 280-81, 648 S.E.2d 295, 299-300 (Ct. App. 2007) (“Courts of

other states applying the Uniform Arbitration Act to this issue have uniformly held a court's
subject matter jurisdiction to consider motions related to arbitration is dependent upon, and arises
from, the parties' agreement to conduct the arbitration proceedings in that state.”) (citing

Government e-Mgmt. Solutions, Inc. v. Am. Arbitration Ass' n, Inc., 142 S.W.3d 857, 861

(Mo.App.2004); Artrip v. Samons Constr., Inc., 54 S.W.3d 169, 171 (Ky.App.2001); Chicago

Southshore South Bend R.R. v. N. Indiana Commuter Transp. Dist., 184 111.2d 151, 234 Ill.Dec.

395,703 N.E.2d 7, 9 (1998); Tru Green Corp. v. Sampson, 802 S.W.2d 951, 953 (Ky.App.1991)).

“Accordingly, applying both the plain language of the Act and the cases of other states interpreting
similar provisions, South Carolina courts do not have subject matter jurisdiction to consider a
motion to review an arbitration award issued in a proceeding conducted in New York pursuant to

the parties' written agreement.” 1d.
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Because the parties agreed to arbitration in North Carolina this court does not have subject
matter jurisdiction to review the confirmed award. NEXT’s motions seeking to invalidate a sister’s
state’s arbitration award should be denied.

11. NEXT consented to arbitration

NEXT argues that because it is a state actor, it may not be sued in a sister state. In support

of its argument, NEXT cites to the South Carolina case Newberry v. Georgia Dep’t of Indus. Trade,

286 S.C. 574, 336 S.E.2d 464 (1985) and the United States Supreme Court case Franchise Tax

Board of California v. Hyatt, 139 S.Ct. 1485, 1496-1498 (2019). NEXT’s citation to these cases is

misplaced because both cases deal with non-consenting state actors.
In Hyatt, the United States Supreme Court considered the question of whether the

“Constitution permits a state to be sued by a private party without its consent in the courts of a

different state.” 139 S.Ct. at 1490 (emphasis added). In Hyatt, the foreign entity was the Franchise
Tax Board of California (the “California Tax Board”), which was being sued in Nevada state court
by Hyatt. Id. Under California law, the California Tax Board was immune from suit for all injuries
caused by its tax collection. Id. at 1491. Because the California Tax Board was immunized from
suit in California for the actions complained of by Hyatt, California did not consent to suit and,
therefore, the claim could not proceed in Nevada. Id. at 1496 - 1497. Thus, “consent” as discussed
in Hyatt refers to a state entity’s consent to be sued in general, not to its consent to a particular

forum for suit. Id. at 1496-1497 see also Hill v. Freedman, No. WD 82657, 2020 WL 2529022,

at *5 (Mo. Ct. App. May 19, 2020) (“In an intervening decision, the U.S. Supreme Court held that
state courts are required to provide sister states the same immunity the sister states would receive

in their own state courts.”); All Olympia Gymnastic Ctr. Inc. v. Nassar, No. 218CV10540JLSKES,

2020 WL 1955307, at *3 (C.D. Cal. Mar. 9, 2020) (“the Supreme Court observes in Hyatt that one

Page 5 of 11
R_0187

69600£2d00202#3ASVD - SYI1d NOWINOD - ITTIANIILO - WV 02:0T 92 AeN 0202 - 3114 ATIVOINOH1D3 13



constitutional limitation on the sovereignty of the States of the Union is ‘the inability of one State
to hale another into its courts without the latter’s consent.” Unless the Supreme Court was referring
to affirmative consent, sister States must have a jurisdictional vehicle by which to determine
whether such consent exists.”).

This is consistent with South Carolina law and our courts’ application of the doctrine of
sovereign immunity. In Newberry, South Carolina’s Supreme Court considered the question:
“Should the courts of this state exercise jurisdiction over a non-consenting sister state?”” 336 S.E.2d
at 464. The opinion explains that “[a] non-consenting state is one protected by sovereign
immunity.” Id. at 465 fn. 2. The court answered the question as follows: “[W]e hold, as a matter
of comity and public policy, a non-consenting sister state may not be sued in tort in South
Carolina.” Id. at 465. The decision, therefore, prevents suit “against an agency of the State of
Georgia in a South Carolina Court in a case that could not be brought in Georgia.” Id. at 464.

“Consent,” therefore, refers to whether a state has waived or reserved sovereign immunity
over the particular claim, not whether it has expressly consented to be sued in another forum. This

interpretation was confirmed in Melton v. Crowder, 317 S.C. 253, 254-56, 452 S.E.2d 834, 834—

36 (1995). In Melton, a North Carolina Highway Patrolman pursued a suspect across the North
Carolina State line into Chesterfield County. Id. at 835. A crash occurred resulting in injuries to
the plaintiff that were caused by the negligence of the North Carolina Highway Patrolman. Id. The
plaintiff sued the North Carolina Highway Patrol and the trial court granted the North Carolina
Highway Patrol's 12(b)(1) and (2) motions, dismissing for lack of jurisdiction based upon the
doctrine of sovereign immunity. Id. The trial court found that North Carolina was a non-
consenting state that may not be sued in South Carolina because all tort actions against the State

and its agencies must be heard by the North Carolina Industrial Commission. Id.
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In reversing the trial court, the Supreme Court phrased the question before it as follows:
“The sole issue before this Court is whether North Carolina is a consenting state subject to suit in
tort in South Carolina.” Id. In answering the question in the affirmative and distinguishing its
Newberry decision, the Supreme Court stated:
The Court in Newberry found that Georgia was a non-consenting
sister state because Georgia had not consented to suit where an
agency did not have liability insurance coverage. Since the plaintiff
in Newberry could not maintain a suit in Georgia, we held she could
not bring an action in South Carolina. Unlike the facts in Newberry,
Melton could maintain a suit in North Carolina. Accordingly, we
find that North Carolina is a consenting state and reverse the trial
court’s dismissal for lack of jurisdiction.
Id. at 835-836.
Thus, the relevant question is whether South Carolina has consented to suit for the breach

of contract claims brought by AT-NET. It has. “A sovereign is not immune from suit based on its

breach of a contractual obligation.” Sloan Const. Co., Inc. v. Southco Grassing, Inc., 377 S.C. 108,

659 S.E.2d 158, 164 at fn. 6 (2008) (citing Hodges v. Rainey, 341 S.C. 79, 533 S.E.2d 578, 585

(2000) (“We eliminated the State’s sovereign immunity from suit based upon its contractual
obligation in 1978...) (internal citations omitted)). Because South Carolina has waived sovereign
immunity for breach of a contractual obligation, it has consented to suit and the judgment is valid.

NEXT argues that “the only venue in which a South Carolina state actor may be sued is in
the courts of the State of South Carolina.” See NEXT Memorandum at 4. NEXT fails to discuss,
however, whether a state entity may be bound to an agreement to arbitrate. South Carolina has
previously held that a state entity may be compelled to arbitrate where it has entered into a valid

arbitration agreement. In Trident Technical College v. Lucas & Stubbs, LTD., 286 S.C. 98 (1985),

Trident Technical College (“TTC”) and Lucas & Stubbs, LTD (“L&S”) entered into a standard

form AIA contract with Creed & Sons, Inc. for the construction of the college’s campus. Id. TTC

Page 7 of 11
R_0189

69600£2d00202#3ASVD - SYI1d NOWINOD - ITTIANIILO - WV 02:0T 92 AeN 0202 - 3114 ATIVOINOH1D3 13



is a state entity created by the legislature. See S.C. Code 59-53-410, et. seq. According to the
background of the case as recited by the Supreme Court, “[o]n April 21, 1980 Creed demanded
arbitration pursuant to the contract. TTC refused to arbitrate and on April 30, 1980 Creed
petitioned this Court to compel TTC to arbitrate under the Federal Arbitration Act, 9 U.S.C. §§1-
14. On May 20, 1980 a hearing was held before the Honorable Walter J. Bristow, who issued an
order finding that the federal act was applicable and requiring TTC to arbitrate.” Id.; see also South
Carolina Public Service Authority v. Great Western Coal, Inc., 312 S.C. 559, 437 S.E.2d 22
(1993); The Hous. Auth. of City of Columbia v. Cornerstone Hous., LLC, 356 S.C. 328, 334, 588
S.E.2d 617, 620 (Ct. App. 2003). NEXT points to no statute that would forbid it from agreeing to
arbitration or being compelled to arbitrate. Even if such a state law statute did exist, it would be
preempted in this case by the Federal Arbitration Act, 9 U.S.C.A. § 1, et. seq. because the
agreement to arbitrate between the parties involves a transaction in interstate commerce. Munoz

v. Green Tree Financial Corp., 343 S.C. 531, 538, 542 S.E.2d 360, 364 (2001).

It is undisputed that NEXT contractually agreed to arbitrate any dispute with AT-NET and
that it agreed to Charlotte as the forum for that arbitration. NEXT cannot first agree to and demand
arbitration and then complain that AT-NET complied with the Contract and its demand. The
statutes cited by NEXT regarding where to bring a claim against a governmental entity are venue

statutes, not jurisdictional. See Whetstone, 272 S.C. at 327. Venue can be waived. Henly v. North

Trident Regional Hospital, 275 S.C. 193, 269 S.E.2d 328 (1980).

South Carolina has waived sovereign immunity for breach of contract claims and NEXT

consented to arbitration in North Carolina. Pursuant to Hyatt, Newberry, Melton, and Trident,

NEXT can be compelled to arbitrate in North Carolina for breach of contract and its motion should

be denied.
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I11. NEXT is not entitled to sovereign immunity from suit in a foreign court

Political subdivisions of states “do not enjoy a constitutionally protected immunity from

suit under the Eleventh Amendment of the United States Constitution.” Jinks v. Richland Cty., 538

U.S. 456,466 (2003). As recently explained by the Utah Supreme Court, “Hyatt—which addressed
constitutionally protected sovereign immunity—does not apply to political subdivisions. The

principles set forth in Hall continue to govern a state’s governmental immunity grant to its political

subdivisions and the respect that should be attributed to it by other states.” Galindo v. City of

Flagstaff, 452 P.3d 1185, 1187 (Sup. Ct. Utah 2019) (citing to Nevada v. Hall, 99 S.Ct. 1182

(1979) (providing that states are free to choose whether or not to accord immunity or respect limits
on liability established by sister states when those states were sued in their courts.)).

Whether NEXT should be entitled to sovereign immunity in a foreign court should be
analyzed under the same framework as whether it would be entitled to state governmental
immunity under the Eleventh Amendment. The Fourth Circuit has provided several factors in
determining whether a political subdivision is an alfer ego of the state, the most important of which
being “whether the state treasury will be responsible for paying any judgment that might be

awarded.” Ram Ditta v. Maryland National Capital Park and Planning Comm’n, 822 F.2d 456,

457 (1987). Other factors include “whether the entity exercises a significant degree of autonomy
from the state, whether it is involved with local versus statewide concerns, and how it is treated as
a matter of state law.” Id. Consideration of these factors weigh against finding that NEXT is an
alter ego of the state and entitled to state sovereign immunity: The judgment will not be paid from
the statue treasury, charter schools were established to provide a high degree of autonomy from
state regulations and requirements, and NEXT educates local students and has no statewide impact

or presence. The only factor in its favor is how it is treated as a matter of state law, but this is only
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one factor to be considered and is not determinative. Id. citing Blake v. Kline, 612 F.2d 718, 722
(3rd Cir. 1979) (“Local law and decisions defining the status and nature of the agency involved in
its relation to the sovereign are factors to be considered, but only one of a number that are of
significance.”).

Because NEXT is a political subdivision, not a state actor, it is not entitled to the sovereign
immunity discussed in Hyatt. Thus, even if NEXT’s interpretation of Hyatt were correct, which it
is not, this case is properly analyzed under the Hall framework and North Carolina is free to ignore
NEXT’s claims of immunity within its jurisdiction.

V. The North Carolina court possessed subject matter jurisdiction to confirm the arbitration

award

The UEFJA provides that NEXT may only seek relief from the North Carolina judgment
“on any other ground for which relief from a judgment of this State is allowed.” S.C. Code § 15-
35-940(A). The only ground advanced by NEXT seeking relief from the judgment is that the North
Carolina court lacked subject matter jurisdiction. NEXT’s memorandum, however, is imprecise in
its discussion of the question of subject matter jurisdiction. “Subject matter jurisdiction is the
power to hear and determine cases of the general class to which the proceedings in question

belong.” Deborah Dereede Living Tr. dated Dec. 18, 2013 v. Karp, 427 S.C. 336, 346, 831 S.E.2d

435, 441 (Ct. App. 2019), cert. denied (Mar. 12, 2020); Johnson v. S.C. Dep't of Prob., Parole, &

Pardon Servs., 372 S.C. 279, 284, 641 S.E.2d 895, 897 (2007) (“‘Subject matter jurisdiction refers
to a court's constitutional or statutory power to adjudicate a case.).

The North Carolina Superior Court had the power to hear and determine the confirmation
of the arbitration award because it was statutorily empowered to do so. See N.C.G.S. § 1-569.22.

NEXT directs its fire at the arbitration itself but raises no objection to the power of the Superior
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Court of Mecklenburg County to entertain the confirmation proceeding. The North Carolina
Superior Court possessed subject matter jurisdiction sufficient to confirm the award and NEXT’s
complaints should have been brought in that forum prior to confirmation. !

NEXT failed to file or serve any motion or notice seeking to vacate or modify the
arbitration award within the time period provided pursuant to the arbitration act or prior to
confirmation. See Order at § 5. Having failed to object to confirmation of the award, the award is
now final. Even if this court did have jurisdiction to review a sister court’s confirmation of an
arbitration award, the grounds now advanced by NEXT are waived due to its failure to raise the
grounds with the North Carolina court prior to confirmation.

Conclusion

For the foregoing reasons, NEXT’s motions should be denied.

Respectfully submitted,

s/Adam C. Bach

Adam C. Bach (#74885)

J. Brendan Kelley (#102972)
ELLER TONNSEN BACH, LLC
1306 South Church Street
Greenville, SC 29605

Telephone: (864) 236-5013
Facsimile: (864) 312-4191
abach@etblawfirm.com
bkelley@etblawfirm.com

Attorneys for Defendant AT-NET Services-
Charlotte, Inc., a Private Corporation
Incorporated & Existing under the Laws of
the State of North Carolina

May 26, 2020

Greenville, South Carolina

!'It should be noted that the litigants in Hyatt proceeded in Nevada court, with the California Tax Board raising its
objections and arguments to the Nevada court, rather than filing a collateral attack on the judgment in California, as
NEXT does here.
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AT-NET sémlces 5

MASTER SERVICES AGREEMENT

: H
THIS MASTER SERVICES AGREEMENT (hereinafter
referred to as "Agreement”) between AT-NET Services,
Inc. Jocated at 5625-D Southern Pine Blvd.f Charlotte, NC
28273 (hereifafter referred to as “Service Provider”) and
NEXT High School, Federal Tax Idenfification No:
—— . located at 2000 Wade Hampton Blvd,

Greenville, SCi29615

United States (hereinafter referred to a8 “C hstorner”).

- WITNESSETH

IN CONSIDBRATION OF the mulual {benefits and
ubligations set forth in this Agreement, the recelpt and
sufficiency of which iz herehy ackndwledged, the
Gustomer anél Service Provider {coliectiv;ely "Parties")
agree as follows: i

Article 1 - Scope and Schedule

L1  Scopeof Work. If Customer here!oy engages the
Service Provider for a project the Customer will be
provided with the scope of work jand services
(collactively “Services"), as well as suchjother Services
as the Customer and the Service Provifler may agrea
upon from-time to time (see paragraph 2.2 below for
Change Orders). ‘

!
1.2 Schedule of Work., Within a rdasonable time
following :execution of this Agveement, Service
Providar will furnish to Customer a defajled Schedule
of  Work (“Schedule”} when applicable, with any
and all nepded documentation, which;shall then be

incorporatsd {nto this Agreement. |
{

. 1 .
1.3 Schedules for Services. Schedules and quotes
for Servicei{"Schedulas") under this Agrzement will be
made by ;separate written documernts signed by
authorlzed! rapresantatives of both parties. A form of
Scheduje is attached hereto as Attachmient A and by
this reference made a part hereaf, The duration, price,
description and any other requirements for the
Services to be rendered will be set forth in the

Proprictary and Confidential property of AT-NET Scrviccg. Ine, ©2012

Master Services Agreement

Schedule, The Schedule will also specify the
Premises(s) whers the Services will be performed,
Each Schedule which references this Agreement witl be
governed by the terms and conditions contained in this
Agreement, Upon execution by both parties, any
Schedule shali become binding according to its termis
and shall incorporate the terms of this Agreement.

In no event shall Service Provider perform any Services
hereunder unless Customer has signed a Schedule
authorizing such Services conslstent with the
requirements of this Agreement, and any Services
performed by Service Provider without a Schedule
sfgned by an authorized representative of Customer or
exceeding the duraton stated in the Schedule shall be
performed at no charge to Customer, Commencement
of the Services described in such Schedule shall be
deamed acceptance by Service Provider of the terms of
this Agreement and such Schedule, At Customer’s
request, Service Provider shall execute & master
agreement for services with any affiliate of Customer
containing substantially the same terms and
conditions set forth in this document and make any
Services rendered to Customer available to such
affiliate at the sameprices contained in any Schedule
unless the Jogation or other ¢lrewnstances render it
impracHcal or unreasonable,

Article 2 - Payment and Performance

2.1 Payment  Payment shall be made in
accordance with a payment schedule for projects and
net 20-day terms on all other orders or requests for
service. AT-NET has the right to charge a late payment
charge on all account balances, which remain unpaid
and putstanding beyond the date payment, is due. The
late payment charge shalt be 1.5% of the outstanding
balance per month for each month, or partial month,
such unpajd balance remains outstanding with a
minimum fee of $35.00. Customer agrees to pay
coltectlon, AT-NET normal rack rates for time spent
collecting and legal Ffees to effect settlement

Customer’s faflure to make any payments in
accordance with the payment schedule shall constitute
a material breach of this Agreement, and in any such
instance, Service Provider may, at its discretion, 1)
elect, without incurring any Jiability, to terminate this
Agreoment and ratain all funds previously recelved

nitiala

wwwat-nelnet
Disiribution of cojttent provided within is thia document alisids of fhe named/intended recipient is strletly prohibited without written approval from AT-NET

Services, Ino,
Project Starl date cannot o pravided without a slamed

order, statement of work, master services agrestment and sty and all required payments. Upon -

receipl of above mentioned dacuments, a detailed sohedule of work wilt be provided with mutually agreed unon dates. Frodulet delivery dates are subject 10 change
based an manufioturer’s avaihility of produet. Any am%all product fun 10 be on tackerder or delayed shipment for any reason will not affeet payment

required for all alher delivered produrts.
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AT-NET Services

from Customer, or 2] cease all Services miH] Customer
pays current any outstanding inveices. {Any and all
Issuas with: Involces must be disputed In writing
within 30 days of involce date, Any d’sputes made
aftar 30 days will not be honored.

2.2 Changa Orders - The Partied contemplaie
that additignal and/or different Services may be
required over the course of a project or service
engagement ["Change Orders"). IffWhen such Change
Orders are desired; the Custorer shall ¢omplete and
submit a Change Order Request Form tp the Service
Provider's Authorized Representative. | The Service
Provider shall, within a reasonable timg, review the
Customer's ‘request and submit to the Customer a
propased Change Order, which will deigil the change
requested, the price of the requestsd change, and wilt
be signed by Service Provider, Customer must then
sign the Change Order and return to S::%vlce Provider
throngh the Authorized Representative of the Service
Provider. The Parties agree that the priging and scope
of work shall bo independently negotiated in sach
instance and that each such Change 0_ der must be
evidenced in a separate writing and signed by each
Party, Al change orders will be s@b]ect to and
governed by this agreement.

1
!

23 - Service Provider’s Right t¢ Cure. If the
Service Provider refuses or fails to sixpply enolgh
properly gkllled workers, proper v};lateria!s, or
maintain the Schedule due to its own fault, or It
disvegards laws, ordinances, rules, regulations or
orders of apy publlc authority havingjﬁrlsdictinn, or
otherwise 1§ gulity of a materlal breachivf a provision
of this Agreement, and falls within five (5} working
days after receipt of written notice (by certified mat)
to commence and continue satisfactory correction of
such default then the Customer shall have the right
terminate this Agreement.

2.4 Payment Bond Review, 1f Service
Provider so requests, Customer shall provide for
review and copylng any Payment Bondithat may exist
with regard to a Projact,

2.5  Owner's Abillty to Pay. Sérvice Provider
shall have the right to recelve from Customer
informatlop rolatlve to the Owner’s financial ability to

Master Services Agreement

pay for the Work,

Article 8 « Confldentiality

3.1 Customer's Confldential Information,

The Service Provider agrees that it will not  disclose,
divulge, reveal, report, or uss, for any purpose, any
confidentlal information with respect to the business
of the Customer, which the Service Provider has been
granted access to, except as may be necessary or
desirable to further the business interests of the
Customeyr, This obligation will survive indefinitely
upon termination of this Agreement. .

3.2 Return of Customer ‘s Property. Upon
the expiration or terminatlen of this Agreement, the
Service Provider wili return te the Customer any
property, documentatign, racords, or confldentlal
information which is the property of the Customer.

Article 4 - Ownership of Materialg

4,1 Customer’s Ownership of Materals,  All
materials developed, produced, orin  the process of
being sc under this Agreement, will be the property of
the Customer. The use of the mentioned materials by
the Customer will not be restricted in any manner,

4.2 Limitation of Liability. Service Provider shall
bear no Hability for damage to such materfals except
for any damage that may be directly caused the gross
negiigence of willful misconduct of the Service
Provider.

Artide 5 - Assignment

8.1 No Assignment without Consent. The Service
Provider will notvoluntarlly or by operation of law
assign or otherwise transfer its obligations under this
Agreement without the prior wriltten consent of the
Customer.

Artlele 6 - Capacity/independent Sevvice Provider

61 Service Provider as Independent Service
Provider. The Parties acknowledge and agree that
Servige Provider Is acting as an independent Service
Provider and not as an employce of Customer, The

Proprleta:y and Confidential property of AT-NET Services, Inc. @2012 wwnv.atnctnet Initinhfl 'g .
Distribution ofaomem proyided within is this document ofitside of the named/intended recipient fs sirictly prohibited without written approvel frori AT-NET

Services, Ing.

Praject Start data pannot be provided without & sigied purthase order, statement of work, master services spcesment and ary wit all required payments. Upon
receipl of above mientloned documents, o detalled schedule of work will be pravided with nutually agreed upon dates. Product delivery dates are subject to changs
based on manufacturers availability of product. Any amla]l product found to be on backorder or defayed shipment for mry reason will not affeet payment

required for all other delivered products.
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(et |
AT-NET Services i

!,

Partles further acknowledge and agﬂee that this
Agreement :does not create a partnership or joint
venture between them, but is exclusive!y I agreement
for service, t
H

Service Provider shall be an independent Service
Provider in all respects and, exceptias expressly
provided in' this Agreement, Service Provider and fts
employees shdll not be subject to thé control and
suparvision:of Customer as to the means and manner
of performing Service Provider's Servic’;es hersunder.
Service Provider shall have complete rontrel of its
organization and shall exercise direct supervision,

Master Serviees Agreement

9625-D Southern Pine Blvd, Charlotte, NC 28273
Fax Number: 864-679-0007

Or tosuch otheraddress as to which Service Provider
may from time to time notify the other.

Article 9 - Costs and Legal Expenses

51 Attorney's Fees, In the event a legal dispute
arises pertaining to this Agreement, Service Provider
will be entitled to recover, in addition to any other
damages or award, its costs, all expenses, employse
time at rack rates, and reasonable attorney's fecs
associated with the acton,

emplayees :and shall be solely respohsible for all
Workers' Compensation Act obligations, If any.
Further, Service Provider 1g solely rdsponsible for
determining the method and amount of all wage and
beneflt paypaents, all hiring, fidng or dgsclpline of its
employees ias well as all policles and procedures
related theteto. Accordingly, Service P jovider agrees
that the wotking conditions and employment torms of
its employées, while established and fpaitained by
Servlee Provider, shall meet the standards required by
alt applicable federal and state laws and regulations, in
acknowledgment that Service Provider's employess
are the employses of Service Providen only, Service
Provider wilt have each employee performing duties
pursuant tg this Agreement individwally|read and sign
a separate document entitled "Walver f Bmployment
and Nondisglosure Agresment”,

control, and direcdon of work perf(;:'med by its

Article 10 - Bntire Agreement

101  Entdre Agreement. This writing and its
attachments, and applicable Schedules for Service and
their incorporated atachments, signed by both parties,
constitute the final and complete written expression of
all the terms of this Agreement between the partles and
supersede all prior agresments between the perties,
written or oral, relating to tha subject matter herecf,
There are no prior or contemporaneous agreements or
representations not included or provided for herein, This
Agresment may not be amended except by written
Instrument, executed by authorized representatives of
both parties.

Articlo 11 - Limitation of Liability

Article 7 - Modlﬂcatlon of Apreement

111 Limitation of Liability. NOTWITHSTANDING

ANYTHING ELSE HEREIN, ALL LIABILITY OF AT-NET

UNDER THIS AGREEMENT OR OTHERWISE SHALL BE

amordment or modiicaton of this ffeement, Of | MiTED To MONEY PAID TO AT-NET UNDER THIS
nat :obligatlon assumed by .either party In

connect] AGREEMENT DURING THE SIX (6) MONTH PERIOD
ction.with this Agresment, will only be binding if

| PRECRDING THE EVENT OR CIRCUMSTANCKS GIVING

avidencad In & writing signed by gn Authorized  pop”m SuCH LIABILITY AND IN THE CASE OF

Reprasentative of each party. :

3 DAMAGRS RELATING TO ANY  ALLEGRDLY

Avticle 8- Notico i DEPECTIVE OR INFRINGING PRODUCT, SHALL,

Article 8- Notice ' UNDER ANY LEGAL OR EQUITABLE THRORY, BE

. * FURTHER LIMITED TO THE PURCHASE PRICE PAID

81 Notlze. All notices, requests, de}ands orother gy PURCHASER FOR SUCH PRODUCT. IN NO EVENT

71 Modifications Must be In rltlng. Any

5.:0;,,“5_ T

communications required or permitied by the terms of - sALL AT-NET BE LIABLE FOR ANY INCIDENTAL OR
this Agreement will be given in writing and deljvered GONSEQUENTIAL DAMAGES, LOST PROFITS, OR LOST

to the Parties as follow g DATA, OR ANY OTHER INDIRECT DAMAGRS EVEN IF
] AT-NET HAS BEEN INFORMED OF THE POSSIBILITY
AT-NET Services Ing, ‘Attention; Legal Dfparment THEREOT.
Proprietary and Confldential FATNET Seevics, Ine, © 2012 Bletet Tuitials
[ﬁ‘ifr’;fu’:{gnaufcoﬁﬂmi’io\?ﬁ VhA en W’k' do mﬁﬁ%ﬁ'ﬂpimt 15 strietly probibdied without wrlten approtnl from AT-NET

within is this doeument ohitside of' tha nal
Sarviees, tne. ‘T

Pm_\m Starf date cannet be provided without p slgeed order, statoment of wirk, tinstar servicea agraentent and any and all required payments. Upon
reegipt of above mentianed dosyments, a dolailed schodulh of work will be provided with mutally u?reed wpon dates, Produet dell\»él?r dases are Abject to change
bared on manufaglurer's avaltahil oi‘pmduct. Any ami a1l product fourkdt te be on backerder or delayed Inment for any reason will nat affeot payment
required for alf other delivered produls, ‘
At-Net 209
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AT-NET Sarvices

Artidle 12 « Indemntfication

121 Customer/Servico Provider
Indemnlfication Obligations. The Service Provider
whl indamnnify and hold the Customer harmless from
any claims agsingt tha Customer by axy other party,
arlsing diractly or indivectiy out of allaged errors
and/or omigsions relatad to the Services by the Service
Frovider, Cuatomer shafl indermify andg hold Service
Provider harmless from any claims against the Service
Provider which arise from any services,! materlals, or
work provided by anyone other than Service Provider.

Artigle 13 - Goyerning Law

131 Naorth Carolina Law Governs, The Agreement
and subsequent Amaridments shall be gaverned by the
laws of the Stata of North Garolina !

Article 14 - Spverability !

141  The provisions of this Agreemgnt are to be
construed ssparately, and if any one o more of the
provisions horeof are not given Jega) effect by a court of
competent jurisdiction, such provision(s) shall drop out
of the Agresment and the Agresmentshall be construed
and enforced as ik is wrltten without such grovisien(s).

v

Articlo 15 - Wajver

15,1 Waiver, The walver by either paity of a breach,
default, delay oromission of any of the provisions of
this Agreament by the other pariy] will not he
construed as a waiver of any subsequent breach of the
same or other provisions. /

1

Article 16 - Warranties ;

16,1 Sorvlce Provider Warranty, Service Provider
shall provide Customer a warr}mty on s
Infrastructure and . Cabling work; against all
deficlencies and defects in workmanship for a period
of one (1} year and a warranty on ifs Engineering
Services (Le, Microsoft, Clsco, ete} for thirty (30) days,
fram the dake of substantial completion of all or a
dasignated’ portion of the Service Proyider's work or
tof deslgnated
ig sooner. The

acceptanca ur use by the Customer
equipment and/or miaterial, whichever

Master Sorvices Agreement

warranty shall only cover work performed at the
orlginat time of Installation, and such warranty applies
only insofar as the alleged defect or deflclancy relates
to orrors or omissions of Service Provider's persannel,
Materinls shall be warranted in accordance with their
refpective  manufacturer's  warranties  only
Manufacturer specific warrantles are avallable upon
reguest

162 Customor Warrantles, Customer warrants as
follows:

8, Customear shall provide Service Provider
access ta all areas specifled for work, Incliding
necessAry acvess badges, keys, and comhinations
to complate work In a timely mannor,

b. Customer shall identify and protsct all
eritical exlstdng aquipment. .

c. Customer shall supply any electrical
power services required to complete the work.

d, Customer shall provide any and all
documentation, Information, drawings,
schematics, or otherwise for Servica Provider to
insure work {5 performed properiy.

163  Warranty. Service Provider represents,
warrants and covenants that all employees of Servica
Provider will he qualifled and capable of parforming
the Services provided to Customer In a competent and
profassional mannar and that such Services will be
performed in a good and workmanlike manner i
accordance with the specifications and/or exhibits
attached hereto and incorporated herein. Further,
Service Provider represents, warrants and covenants
that all Deliverabies shall he conveyed to Customer
free and clear of allliens or other encumbrances and
that such Deltverables and the sale and use of them
will not infringe or contribute to the infringement of
any patent, trademark, copyright or corresponding or
slmilar right.

Article 17 -~ Service Provider's Insurance

17.1 Policy Limits, Customer and Service Provider
agree that the jmsurance policy sacured by Service
Provider, the Certflcate of which s attached hereto,

"SY31d NOWNOD ~ IFHANTIHO-=IAV-02:0T.92.A8IN 0207, - Q314 ATTYOINOHLOT 13
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Proprietary and Confidentlal property of AT-NET Scwioa?i Ine, ©@2012 www.at-netyet Tullials, 2& .
Distribution of content provided within is this docurient o{,mide of the named/intended reclpient is strictly prohibited without written approval from AT-NET

Sarvicey, Ine,

|
Project Start date cannot be provided without a signed pu.({chase order, statement of wonk, mester services ageesrment and any and all required paymenls. Upen
recelpt of above rentioned documents, & detailed scheduth of work witl be provided with musually agreed upon dates, Product delivery dates are subject to change
based on manufbgturer’s avatlnsility of product. Any a ! all procuct found to b on backorder or delayed shipment for any reason will not alfect payment
vequired for all other delivered products. i
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AT-NET Services

provides sufficient coverage for all contingencies. The . There will be a one hour minimum charge for all
Parties further agree that Service Provider shall bear onsite service calls, Subsequentbillings are (n % hour
no liability iin excess of jts polcy limij;s under any increments,
circumstances, {
‘ i *  Customer will direct all culls to 866-706-0886
Article 18 - Arbitration {24x7x365)

18,1 All Disputes to be Avhitrated, | All disputes " There is a trip charge of $90.00 for onsite
related to i this Agreement shall beg decided by support. If vendor is required to ¢travel outside of
arbitration ' in accordance with tHe American AT-NET's metropolitan area, a quote will be submitted
Arbitration Assaclation then In effect unléss the Parties for travel.

mutually agree otherwise. This agreement shall be

specifically . enforceable  under th%ﬂ prevailing  Article 20 - Return Policy

arbitration - law,  All awards yendered by the

arbitrator(s) shall be final and judgment may be 20.1 Return Policy. Customer's right to return
entered upen It in accordance with appjicable law In  hardware and software i subject to the return policies
any courthaving jurlztiction, tmposed by the applicable manufacturer, No credit for
fterns delivered to Gustomer will ba issued by AT-NET
without prior written approvat from AT NET. Such
: , approval, when provided, must be in the form of a
19.1  Standard lLebor Rates, Il customers writtenn Return Material Authorization (RMA}, which
without an: AT-NET SLA Amendment will incur the must accompany the returned itams. An RMA must be
Standard Labor Rates helow for all engineering, requested by Customer from AT-NET within thirty
Infragtructure and security services as shown in [30] days from the original ship date, unless a shorter

Artlcla 19 -J[,.r_ﬂabor Rates

Bxhibit 1 - period 8 required by the applicable manufacturer,
_ ; Customer agrees to Indomnify and hold harmless

[ Level 1:Engineer " | $138.00 per hour AT-NET from any and all losses sustained by AT-NET
‘ . 7 as a result of Customer's return of items delivered to
Level 2:Bnginesr $175.00 per hour Customsr and AT-NET pursuant to the terms herain.
B ‘ . Items returned pursuant ta the foregoing procedure

Level 3:Enginger $225.00 per hour may be subjact to a restock fea (25% minimum} of
AAAAA . - S Customer's cost, which Customer shall pay to AT NET.
DPevelopar $226,00 per hour Returned Htems must be in the original shipping
. A ek —core—e—erd CATLONS, undamagad, unused, unopened, and vnaltered,
Infrastyucture Techniclan | $65.00 perhour Equipment recefvad without an RMA and or in a
T T Iy v condition other than describad entltles the AT-NBET the
Physled] Security $85.00 per havr rlght to refuse return of the ftems or Impose additional
Tachnician charges, which Customer agress to pay. Opened

software 19 not returneble, All shipments of returned
itams must be shipped propaid by Customer to AT

i NET’s warehouse location specified in the RMA. Upon
B: OOAM to 5:00PM; Normal Rat? raceipt of the retwned items, AT-NET will Inspect auch
¥ B01PM to 7:55AM: 1.5 Times Bgormal Rata itams for compliance with the foregoing conditions for

_ r propar return. A eredit for properly returned items will

¢ Holidays and Weakends: 2 Timés Normal Rate be entored againsk the original involce for the ordered

; itoms. All RMA's Issued ave valld for Rftean (15) days

) delalHalida g ; from the date tho RMA s issued after which dme the
¥ " eov/( , ; : RMA will be cancelled, Returns recelved without
proper awthorization may be subject to additional

Propriotary sl Cpnﬂdcnual roperty of ATNET Scrvlo@, Ine. @012 Tnltials
é:rlstrlbuﬂ]nn of content provided within (s this document o?tafda ofthe remed/in ﬁ% rw}p!em isairletly prohiblied without writton approval from AT-NET
orvices, Ino.

Project Start date cannor ba provided withont & signed so order, statemens of work, master services agreement ang any and sil required payments, Upon
receipt of above mentioned dogiiments, & detalled seheduld of work will bo provided with muluaily agresd upon dates, Product delivery dates are subject to changs
based an manufucturer's availability of produst, Any nniﬂll produc fund t b on backorder pr delayed shipment for any reason will net affect payment
requiredd for all pther delivered produgis, ;
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eﬁ- Master Services Agreement
AT-NET Services

fee(s), which Customer agrees to pay. IN WITNESS WHERROF, CUSTOMER HAS READ AND

AGREES TO BE BOUNI} BY THIS DOCUMENT,

Article 21 - Tax, Shipping and Delivery INCLUDING THE APPLICABLE DOCUMENT

DETAIL/SUMMARY FORM(S) AND THE SERVICES
TERMS AND CONDITIONS AND RATE SCHEDULES, ALL
OF WHICH REPLACE AND SUPERSEDE ANY OTHER
whether of not the appropriate taxes wera quoted or  NEGOTIATIONS, AGREEMENTS PROPOSALS AND
invoices initally, Fulr]'glefmore, Custonfer ggrees o COMMUNICATIONS (ORAL OR WRITTEN) RELATING TO
indenmify Service Provider from all takes, penajties, THE SERVICES LISTED OR DESGRIBED ON THIS
intorest, ang faes notinitially collectediand owed jn  POCUMENT ~ AND  SHALL PREVAIL OVER ANY
velation to orders placed, requested, of received by ADDITIONAL OR CONFLICTING TERMS IN ANY
Customer, PURCHASE ORDER, INVOICE, ACKNOWLEPGMENT OR
OTHER SIMILAR DQCUMENT 1SSUED BY CUSTOMER
AND SERVICE PROVIDER, '

21.1 Tax Customar agress to pay to Seiivice Provider
all applicable taxes from all regulatory ontities

21.2 Shipping and Delivery. Gustomer shall be
responstble: for all freight, handling a{:i insurance
charges, Unless given written instructions by
Customer, AT-NET shail select the carri¢r. In no event
shall AT-NET have any iHability in ccg‘-mectlon with
shipment, nor shall the carrier be considered an agent
of AT NET. AT-NET shali not be Hable g‘or damage or
penalty for delay in delivery or for failure to give notice
of any delay. Unless otherwise agreed jn wiiting, all
freight charges for drop shipments via surface or the
manufacturer or AT NET will prepay alrqueight. Surface
frelght charges for such shipments shall be edded to
the charges listed on the invoice provided by AT-NET
to Customer, and Cnstomer agrees fto refmburse
AT-NET for such freight charges as theyjappear on the
involce. In addidon, unless exprﬁ‘ﬁly specified
otherwisa in the applicable Quate, Gustomsr shall
accept and pay for partlal shipments ofigoods, Risk of
loss shall pass from AT-NET to Customen upon dellvery
to the common carrier (F.0.B. origin}. |

Articie 22 - Cancellation of Orders

can be cancelled by Customer without the written
consent of AT-NET and such consent shall ba provided
at AT-NET's sole discration. Cusmréer agrees to
indemnify and hold harmlaess AT-NET from any and all
tosgas sustaingd by AT-NET as a result of Gustomer's
cancellation of or change in a Customer Order, which
has been accepted by AT NET, if AT-NET withholds fts
consent to the cancellation of a Customer Order,
AT-NET wil] deliver the ordered items to Customer,
and paymentin full will be dae from Customer for such
items. If the cancelled jtems are teturnable the
Customer is subject to a 25% minimum fstncldng fag

Progyictary ang Confidential property of AT-NET Scwioe%, Ine, @2012 wwwatnetnel Initlals

Distribution of content prowided within is this document ufxtside of tho named/indended ressplent is strietly prohibited without written approval from ATNET
Serviees, Inc.

22,1 Cancellation of Orders. No Cgstomer Order

Projest Start date canant be provided without a signed puj(haw order, statement of work, master ssrvices agreemesit and any and all required payments, Upon
receipt of above mentioned doouments, a detalled schcdu1€ of'work will be provided with mutuatly agreed upon datea. Produgt deliw:rr dates are subject to change
based on manufacturer's availabiifty of produet, Anyan(%all product fiund ta bo on backorder or delayed shipment for any reasan will not affect payment
reguired for all other delivered products,

H
i
H
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el : | | Master Sexvices Agreement

AT-NET Servicas

AT-NET Service

By: / /
2 il ;
Print Name; %«44/-/9 M. KW

[ts: Q 0 O

Date:—_:_/}.&f/

NEXT High School

Ty m_@QJJ CéC)

Date: '?;(/;’// corg

Proprietry and Confldential property of AT-NET Sarvicel, Ine. © 2012 wwivat-nes.et Taltuls
giﬂ{ibutl?n of content provided within fsthis document aiside of the namedAntended reelplent Is strictly prohibiled without written approval from AT-NET

ervices, Ing. !

. !

Praject Start date cannot bo provided without 8 signed pur}:hm order, statement of werk, master services agreement and any and all required payments. Upon
mc:;lam of ahova menticned doeninents, a detalied schedul?' of work will b:‘fmvlded with mutually agreed upon dates. Product dnllverr daies aro subjeet to change
based on manufbojurer's uveilability of product.  Any andiatl produat faurd te bo on beskorder er delayed shipment for any reasen will not ffect payment
required for ail other deliversd produsle, | .

At-Net 303
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STATE OF NORTH CAROLINA %7 JIN.THE GENERAL COURT OF JUSTICE
SUPERIOR COURT INVISION

COUNTY OF MECKLENBURG o S 19-CVS-18853
AT-NET SERVICES-CHARLOTTE, INC., [ . .20,

Plaintiff / Claimant,

ORDER AND JUDGMENT
¥, CONFIRMING ARBITRATION AWARD

THE NEXT SCHOOL,

Defendant / Respondent.

This matter came before the Court pursuant to N.C.G.S. § 1-569.22, on Plaintiff AT-Net
Services-Charlotte, Inc.’s (“At-Net™) Motion to Confirm Arbitration Award and Enter Judgment
Based on Award (the “Motion”) entered on May 23, 2019 by Carolyn Hopkins Carlburg, For the
reasons stated below, the Court concludes thé.t At-Net's Motion should be granted and that

judgment should be entered in favor of At-Net:

1. At-Net and The Next School (“Next”) entered into a written contract on July 2,
2015 entitled the Master Services Agreement. The Master Services Agreement provides for

arbitration in the event of a dispute between the parties.

2. At-Net commenced arbitration proceedings against Defendant The Next School

(“Next”) with the American Arbitration Association in November 2018.

3. Carolyn Hopkins Carlburg conducted the arbitration hearing in Mecklenburg

County on May 2, 2019, and entered an Interim Award on May 12, 2019.

4, The Final Arbitration Award was issued on May 23, 2019, a true and accurate

copy of which was attached to the Motion and the Affidavit of Matthew M. Holtgrewe.

R_0220
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5. The time to file an application to modify, vacate, or correct the Final Arbitration

Award has passed, and no such application has been filed with the Court.

6. The Court finds that the arbitration was duly conducted pursuant to the Master
Services Agreement, that the award was duly rendered by the arbitrator, and that no grounds exist
to vacate, modify, or correct the Final Arbitration Award. Accordingly, At-Net is entitled to an

Order confirming the Final Arbitration Award and to entry of judgment in its favor.
NOW, THEREFORE, it is hereby ordered that:

1. The Final Arbitration Award entered on May 23, 2019 by Carolyn Hopkins

Carlburg, attached hereto, is confirmed; and

2. In accordance with the Final Arbitration Award, Defendant Next is liable to

Plaintiff’ At-Net:

a. Inthe principal amount of $45,852,00, plus interest at the legal rate of 8% per

annum from May 24, 2019 until paid, with costs taxed to Defendant Next:
b. $24,980.77 in interest through May 23, 2019;
c. $15,051.00 for attorney’s fees;
d. $2,775.00 in arbitration costs; and,

e. $200.00 in court costs.

Ordered this 26 ﬁay of November, 2019,

S

Superior Court Judge Presiding

R_0221
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AMERICAN ARBITRATION ASSOCIATION
Commercial Arbitration

In the Matter of the Arbitration between;

At-Net Services - Charlotte, Claimant
Represented by Matthew Michael Holtgrewe
Erwin, Bishop, Capitano & Moss, P.A,

-V-

The Next School, Respondent
Represented by Steven E. Buckingham
Buckingham Law

CASE NUMBER: 01-18-0004-2576

FINAL AWARD OF THE ARBITRATOR

I, THE UNDERSIGNED ARBITRATOR, having been designated in accordance with
Article18 of the parties’ Master Services Agreement, effective July 2, 2015, having been
duly sworn, and the evidentiary hearing conducted in accordance with the Commercial
Rules of the American Arbitration Association, and having fully reviewed and considered
the written documents submitted to me by the parties, and the oral testimony of the

parties’ witnesses during the evidentiary hearing and having previously rendered an
Interim Award, I hereby make my FINAL AWARD as follows:

1. Respondent’s Motion to Dismiss [and Notice of Protest] is denied.

2. Respondent is liable to Claimant for total damages in the amount of
$85,884.08 as follows:

A.  Breach of the parties’ Master Services Agreement
[MSA], Articles 1.3, 2.1, 2.2, 2.5, 7.1, 9.1, 10.1, 13
and 18, in the amount of $45,852.00;

B. Interest thereon [late payment fees] in accordance with
the parties’ MSA [Article 2.1] in the amount of
$24,980.77;

C. Claimant’s attorney’s fees in accordance with the

parties” MSA [Article 9.1 in the amount of $15,051.00;

The administrative filing fees of the American Arbitration Association, in the amount of

R_0222
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$1,725.00, and the fee of the Arbitrator in the amount of $2,100, shall be borne by
Respondent. Therefore, Respondent shall reimburse Claimant the sum of $2,775.00 for
said fees previously incurred by Claimant, upon demonstration by Claimant that said fees
have been paid in full.

All of the above referenced damages and fees shall be paid by Respondent to Claimant
within thirty (30) days from the date of this Final Award.

This Final Award shall be made in full settlement of all claims made in this Arbitration.
All claims not expressly granted herein are hereby denied.

I, Carolyn Hopkins Carlburg, do hereby affirm upon my oath as Arbitrator that I am the
individual described hereinabove, who executed this instrument, which is my Final
Award.

fss/ Carolyn Hopkins Carlburg May 23, 2019

R 0223
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STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

THE NEXT SCHOOL, INC., a Public,
Not-for-Profit Corporation Incorporated
& Existing under the Laws of the State of
South Carolina,

Plaintiff,

VS.

AT-NET SERVICES—CHARLOTTE,
INC., a Private Corporation Incorporated
& Existing under the Laws of the State of
North Carolina, and AMERICAN
ARBITRATION ASSOCIATION,
INC., a Not-for-Profit Corporation
Incorporated & Existing under the Laws of
the State of New York,

Defendants.

AT-NET SERVICES—CHARLOTTE,
INC,,

Plaintiff,
VS.
THE NEXT SCHOOL, INC.,

Defendant.

N N N

N N N N N N N N N N N N N N N N N N N

N N N N N N N N N N

IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT

C.A. No. 2019-CP-23-06745

MOTION OF THE NEXT SCHOOL., INC. FOR
THE COURT TO ALTER OR AMEND ITS
DECISION OF JULY 7, 2020

C.A. No.: 2020-CP-23-00969

CoMES NOW The NEXT School, Inc.—Plaintiff in one civil action, Defendant in another—

and pursuant to Rule 59 of the South Carolina Rules of Civil Procedure, respectfully submits this

Motion for the Court to Alter or Amend its Decision of July 7, 2020 (“the Decision”). Specifically,

the Court is requested to reconsider its decision as to the following particulars:

Page 1 of 6
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I. THE SCHOOL IS A STATE ACTOR.

Throughout the Decision, the Court has referred to the School as a “political subdivision,”
not a “state actor.” On this basis, the Court concluded that the School was not entitled to enjoy
the same privileges and immunities as “state actors,” including the immunity from suit in any
forum other than the courts of the State of South Carolina. This was error.

First, the Court is invited to reconsider the relevant provisions of the South Carolina Code
which state, in no uncertain terms, that free public charter schools—Ilike NEXT—are, “for
purposes of state law and the state constitution, considered a public school and part of the South
Carolina Public Charter School District.” S.C. Code § 59-40-40(2)(a). The Court is also invited
to consider applicable decisions of the State’s appellate courts, which have formally recognized
free public charter schools as “state actors.” They are considered state actors “because [they are]
classified as a public school; [are] funded by state money; and [are] created by virtue of state law
in furtherance of the state’s duty to provide public education pursuant to Article XI, section 3 of

the South Carolina Constitution.” McNaughton v. Charleston Charter Sch. for Math & Science,

Inc., 411 S.C. 249, 266, 768 S.E.2d 389, 399 (2015).
There should be no genuine dispute about the School’s status. The School’s charter—

issued by the Public Charter School District—is attached hereto as Attachment A. Additionally,

and as explained earlier in these proceedings, the School has already been recognized by the courts
of this State as a state actor. See Or. Granting in Part the School’s Mot. Dismiss, Alexander v.

The NEXT School, Inc. et al., 2019-CP-37-00716 (Oconee County, S.C. Mar 2, 2020) (McIntosh,

1).
The Court is also invited to reconsider its decision that “political subdivisions” of the State

of South Carolina do not enjoy the same privileges and immunities as “state actors.” The

Page 2 of 6
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undersigned counsel is not aware of any provision of the State Constitution or Code which supports
this proposition, nor is the undersigned aware of any supporting South Carolina appellate decision.
To the contrary, it appears as though the characterization of “political subdivision” and “state
actor” is, under State law, a distinction without a difference. Accordingly, even if the School were
only a “political subdivision,” it would still be entitled to the protections from suit established by
the General Assembly in favor of public bodies.

In any event, the Court is respectfully requested to amend its Decision to hold that the
School is a state actor, or alternatively, that the difference between a “state actor” and “political
subdivision” is immaterial to the issues presented in this case.

II. UNDER THE SOUTH CAROLINA CONSTITUTION AND CODE, STATE ACTORS ARE SUBJECT
TO SUIT ONLY IN THE COURTS OF THE STATE OF SOUTH CAROLINA.

The Decision holds that South Carolina state actors may be subjected to suit in a
jurisdiction other than the courts of the State of South Carolina. This was error. There is no
authority to support this proposition. To the contrary, the Code states explicitly that South Carolina
has withheld its consent to be sued in any state court beyond the boundaries of the State of South
Carolina. S.C. Code § 15-78-20(e). Outside of claims arising under the Fourteenth Amendment
of the Federal Constitution, the undersigned is not aware of any authority from this State which
would suggest that this limitation has been abrogated.

The Decision couches the limitation expressed in Code § 15-78-20(e) as one of venue and
not jurisdiction. This is error. Jurisdiction is the power of a tribunal to hear and decide a case. By
§ 15-78-20(e), the General Assembly has clearly expressed its will that no court—other than the
courts of the State of South Carolina—have jurisdiction to hear lawsuits involving the State or its
actors. Therefore, § 15-78-20(e) is not only a venue limitation, it is also a jurisdictional limitation,

which should be accorded great respect under the federal principles of comity that allegedly exist

Page 3 of 6
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among the States. Tailored to the circumstances of this case, the South Carolina General Assembly
has not given the courts of the State of North Carolina authority to hear and decide cases involving
South Carolina state actors; in fact, just the opposite. The General Assembly has said explicitly
that no court—other than the courts of this State—can hear and decide cases involving the State
or its actors.

In that same connection, there does not appear any authority to support the proposition that
a South Carolina state actor can be compelled to participate in arbitration proceedings under the
Federal Arbitration Act, or that the Federal Arbitration Act preempts any state law limiting the
jurisdiction of non-South Carolina tribunals to hear and decide cases involving South Carolina
state actors. Nowhere is such a waiver established in the South Carolina Code, and nowhere does
the Federal Arbitration Act expressly preempt a State’s rights under the Eleventh Amendment.

The Decision suggests that the School has waived its jurisdictional arguments to
arbitrability by participating in an agreement that contained an arbitration clause, and separately,
by an assertion by the School’s prior legal counsel that the School would insist on arbitration.
However, it is axiomatic that jurisdiction—when lacking—cannot be created by an agreement of
the parties, or that the lack of jurisdiction can be waived. This is especially true when the waiver
alleged would be binding upon a state actor where the state has not consented to jurisdiction.
III. THE UNDERLYING ARBITRATION PROCEEDINGS AND AWARD ARE VOID.

For the foregoing reasons, the School could not have been compelled to participate in the
underlying arbitration proceedings. It did so only under protest. And, because the underlying

proceedings are void, the arbitrator’s award is also void.

Page 4 of 6
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IV.  THE ENROLLMENT OF THE ARBITRATION AWARD IN NORTH CAROLINA WAS VOID.

Consistent with the foregoing discussion, even if the arbitration proceedings were not void,
the fact that AT-Net enrolled its judgment in North Carolina renders that enrolled judgment void.
North Carolina state courts have no authority—no jurisdiction—over South Carolina state actors.
It was error for this Court to award the North Carolina court full faith and credit when, quite clearly,
the North Carolina court gave the laws of its southern sibling—particularly regarding the existence
of jurisdiction over the School—very little consideration.

CONCLUDING STATEMENT

For the foregoing reasons, the School respectfully requests a decision which grants its
Motion to Alter or Amend the Decision of July 7, 2020, which would result in the Court granting
a judgment in the School’s favor as to the declaratory relief of invalidity sought, which would deny
AT-Net’s effort to enroll the jurisdictionally defective foreign judgment against the School, which
would grant the School’s motion to dismiss the counterclaim, and further, which would provide
for such other relief as the Court deems just and proper.

This Motion incorporates all prior pleadings, motions, memoranda, and attachments filed
in connection therewith. Furthermore, the School reserves the right to supplement this Motion

with a memorandum and/or further attachments in advance of a hearing on this matter.
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Filed this _ 16" Day of July, 2020.
Greenville, South Carolina

Respectfully submitted,

s/ Steven Edward Buckingham

Steven Edward Buckingham, Esq. (S.C. Bar No. 75089)
The Law Office of Steven Edward Buckingham, LLC
16 Wellington Avenue

Greenville, SC 29609

(0) 864.735.0832

(e) seb@buckingham.legal

Attorney for The NEXT School, Inc.
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ELECTRONICALLY FILED - 2020 Jul 16 3:21 PM - GREENVILLE - COMMON PLEAS - CASE#2020CP2300969
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Section One: Introduction and Recitals

Charter School Contract

TVIOINOHLD3 13

This Contract is made and entered into between The NEXT School, aka NEXT High School (Charter School or School), a
public charter school organized as a nonprofit corporate entity (the “School”) and the South Carolina Public Chartern
School District Board of Trustees (the “Sponsor”, from which the School requested its Charter and which granted_
approval for the School’s Charter. School and Sponsor may be collectively referred to as the “Parties.”

11
1.2
school as a school of the Sponsor.
13
14
Section Two; Establishment of School

/41

2.2

23

0c0c -

Reference to the South Carolina Charter Schools Act. WHEREAS the South Carolina General Assembly
has enacted the South Carolina Charter Schools Act, 5.C. Code Ann. §§59-40-10, and following, for:
certain purposes as enumerated in S.C. Code Ann. §59-40-20.

€91

Reference to the submission date of the charter application. WHEREAS, on July 1, 2013, an"
Application was submitted by the planning committee of the School for formation of a public charterz

O
Py
x
Reference to approval date. WHEREAS, on September 12, 2013, the Sponsor approved the School’sT
charter application and granted the School a charter (“Charter”) for an initial term of ten years; NOW<

THEREFORE, in consideration of the foregoing recitals and the mutual understandings and covenantsr—
contamed herein, the Parties agree as set forth below.

0o -3

Reference to previous agreement(s). The Charter and the Charter application along with aIIZ
attachments and exhibits thereto are incorporated into this agreement by reference

- Sv3a'ld NOW

Term. In accordance with S.C, Code Ann. §59-40-110(A), the term of the Charter is ten years, begmnmgo
on July 1, 2015. This Contract is effective as of the date of execution and shall terminate on July 1
2025, unless terminated sooner pursuant to Section 12.3 or 12.5 of this Contract.

3020z#3S

Legal status. The School is incorporated as a South Carolina non-profit corporation. The School shallg
continue to operate as a South Carolina non-profit corporation during the term of this contract and'U
shall assure that its operation is in accordance with its articles of incorporation and bylaws. The Schoolo
shall notify the Sponsor promptly of any change in its corporate status. /

6960

The School is organized and maintained as a separate legal entity from the Sponsor for all purposes of
this Contract. Pursuant to S.C. Code Ann. §59-40-40 (4), the Sponsor is the School’s Local Education
Agency (LEA) and the School is a school within that LEA. As such, the School is subject to state and
federal statutes, laws and regulations that apply to all public schools unless excepted by State charter
school law (see § 59-40-50(A)). The School must comply with all Sponsor policies and procedures, as
amended from time to time.

Pre-opening conditions. The School's Charter provided for the School to open for the 2014-2015
school year. However, the School is not prepared to do so and by mutual agreement, the School’s
deadline for beginning operations is July 1, 2015. In order to begin instructing students for the
2015-2016 school year, the School must satisfy all of the pre-opening conditions set forth in
Attachment A by the timelines contained therein. These timelines may be modified only by written
agreement of the Parties. The Parties agree that failure to comply with the timelines in Attachment A
constitutes a material breach of the Agreement and is grounds for revocation of the Charter.
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Secti

3.1

Sponsor responsibilities, roles, powers, and performance expectations.

Pursuant to S.C. Code Ann. §59-40-40 (4), the Sponsor is the School’s Local Education Agency (LEA) and
the'School is a school within that LEA.

A.

e: Sponsor/School Relationshi

Oversight and monitoring. /n accordance with S.C. Code Ann. § 59-40-55, the Sponsor shall:

INC 020¢ - d3TId AT1IVOINOH1D31d

i, monitor, in accordance with the terms of the Contract the performance and_
legal/fiscal compliance of the School to include collecting and analyzing data t08
support ongoing evaluation according to the Contract;

Nd T¢:

i conduct or require oversight activities that enable the Sponsor to fulfill its
responsibilities outlined in the law, including conducting appropriate inquiries and%
investigations, only if those activities are consistent with the law, adhere to the terms]
of the contract, and do not unduly inhibit the autonomy granted to public charterZ

schools; ;

o

iii. collect in accordance with S.C. Code Ann. 59-40-140(H), an annual report from the O
School and submit the report to the South Carolina Department of Education (SCDE) by%
December 31, %

Z

iv. notify the School of perceived problems when its performance or Iegal/fiscalp

compliance is unsatisfactory and provide a reasonable opportunity for the school to>
remedy the problem, unless the problem warrants lmmedlate revocation and?
revaocation timelines apply;

#ASVO -

V. take appropriate actions and exercise sanctions short of revocation, in response toN
deficiencies in School performance or legalffiscal compliance. These actions orN
sanctions may include requiring the School to develop and execute a corrective actlonO
plan within a specified timeframe; and

69600¢c¢d

vi. determine whether the School’s Charter merits renewal, nonrenewal, or revocation.

Access to records and right to review and inspect. The Sponsor has the right to inspect and
review all School records established and maintained in accordance with the provisions of this
Contract, State Board of Education (SBE) policies and regulations, and federal and state
statutes, laws and regulations. The School has a duty to coopefate in making such School
records and other information available in a timely manner upon request from the Sponsor.
School records shall be open to inspection and review at no cost to the Sponsor and
notwithstanding whether the School paid for the records or data included in the records. No
formal request, including but not limited to requests pursuant to the Freedom of Information
Act (FOIA) or the Family Educational Rights and Privacy Act (FERPA) shall be required.
Information that must be made available for review and inspection includes, but is not limited
to, the following:

i School records including but not limited to student cumulative files, policies, and files
related to special education and related services;

ji. Financial records;
R_0232 2



3.2

School responsibilities, roles, powers, and performancé expectations

iil. Records related to School’s educational program including but not limited to
curriculum, testing, discipline, special education, student life, extracurricular activities
and the like;

iv. Personnel records, including but not limited to evidence of credentials and
quadlifications;

V. Evidence that criminal background checks of all school personnel have been conducted

prior to hiring;

vi. School’s operations, including, but not limited to, health, safety and occupancy
requirements; and

vii. The Sponsor may make announced or unannounced visits to inspect the facility,
interview personnel, or otherwise fulfill its oversight responsibilities.

Nd T¢:€ 9T INC 020¢ - d3TId AT1IVIINOHLO313

Access to data and information. The Sponsor shall timely provide the School with access tof
any data and information pertaining to the School that it receives from the State or other™
sources including but not limited to test scores, federal and state accountablhty data, spec:al
education data, student enrollment data, and funding information.”

OWNOD - ITTIANIFEO -

The School must fulfill all duties and may exercise all powers as set forth in S.C. Code Ann. z
§59-40-50(B), which is incorporated herein by reference. As part of fulfilling its duties and in order toD

enable the Sponsor to carry out its oversight and monitoring responsibilities, the School agrees to the"”
following:

A.

3SVO - Sv31

Records. The School agrees to comply with all federal, state, and Sponsor record keeping®
requirements including those pertaining to students, governance, and finance. This includes t;
maintaining up-to-date information about enrolled students in the Sponsor’s studentQ
information system (SIS). In addition, the School shall ensure that records for students 3
enrolling in other schools are transferred in a timely manner. Financial records shall be posted §
in accordance with the South Carolina Accounting Handbook, the Funding Manual, and SouthS
Carolina Audit Guide published by the SCDE and reconciled at least monthly. §

Access to records. The School shall maintain all records, including but not limited to those
referenced in this Section and Section 3.1(B) of this Contract, at the School. School records shall
be open to inspection, audit and review upon request by Sponsor and at no cost to Sponsor
(except for the reasonable cost of copying if required by Sponsor), and except as may be
limited by applicable state and federal laws, statutes and regulations.

Notification provided to the Sponsor. The School shall immediately, and in no event longer
than ten days, provide written notice to the Sponsor (and other appropriate authorities) in the

following situations:

i. The discipline of employees at the School arising from misconduct or behavior that
may have resulted in harm to students or others, or that constituted violations of law;

il. Any complaints filed against the School by or with any governmental agency or in any
court of law;

R_0233 3



33713

jii. Conditions that may cause it to vary from the terms of this Contract, applicabl
Sponsor requirements, federal, and/or state laws, statutes, and regulations; I
@]
pd
iv. Any circumstance requiring the closure of the School, including, but not limited to, a—
natural disaster, such as an earthquake, storm, flood or other weather related event,>
other extraordinary emergency, or destruction of or damage to the School facility; Q
il
—
"2 The arrest of any members of the board of the School or School employees for a crimed]
punishable as a felony or any crime related to the misappropriation or theft of funds; L
o
N
vi. Misappropriation of funds; e
c
H
vii. A default on any obligation, which shall lnclude debts for which payments are past du

by sixty (60) days or more;

viii. Any change in its corporate status with the South Carolina Secretary of State’s Office
as a nonprofit corporation;

ix. Any material change in insurance coverage;

X. Any change to the membership of the board or any changes to officers and directors;
xi. Any change to school administration; and

xif. Any changes in the by-laws of the nonprofit corporation,

1d NOWINOD - ITTIANIIHEO - Nd T¢:€

Academic achievement. The School shall meet or make reasonable progress towards meetingT
or exceeding the performance goals as described in the Charter. in accordance with SBE®
Regulation 43-601, the School also shall demonstrate that student academic achievement iSO
improving and shall provide evidence of increased student academic achievement for alla

students described in Section 1111(b)(2)(C)(v) of the Elementary and Secondary Education ACtit
(ESEA).

d20¢0¢

Indemnification. Pursuant to S.C. Code Ann. §59-40-60(F){14) and SBE Regulation 43-601, thea
School shall assume the liability for the activities of the School and agrees to indemnify andg
hold harmless the Sponsor, its servants, agents, and employees from any and all Ilablllty,@
damage, expense, causes of action, suits, claims, or judgments arising from injury to persons™
or property or otherwise that arises out of the act, failure to act, or negligence of the School,
its agents and employees, in connection with or arising out of the activity of the School.

Insurance. The School must maintain liability insurance in accordance with S.C. Code Ann.
§59-40-60(F) (15) and SBE Regulation 43-601. A current Certificate of Insurance shall be
provided upon request by Sponsor.

Compliance reporting. As set forth in S.C. Code Ann. §59-40-50(B), the School shall adhere to
the same health, safety, civil rights, and disability rights requirements as are applied to all
statewide public schools. Accordingly, the School shall timely provide to the Sponsor any
reports necessary and reasonably required for the Sponsor to meet its oversight and reporting
obligations. Required reports include, but are not limited to, those listed below and must be in
the form required by Sponsor.

i The School shall annually provide the District with an Annual Report by December 31.
In accordance with S.C. Code Ann. §59-40-140(H), the report shall include all
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m
information required by the Sponsor and/or the SCDE and shall include, at @ minimum:m

1) the number of students enrolled in the School from year to year; 2) the success ofo
students in achieving the specific educational goals for which the School waso
established; 3) an analysis of achievement gaps among major groupings of students in=

both proficiency and growth; 4) the identity and certification status of the teaching>
staff; 5) the financial performance and sustainability of the School; and 6) School™

board performance and stewardship, including compliance with applicable laws. ;

. m

ii. The School shall provide the District with a copy of its annual independent audit by the.U
due date as determined by the Sponsor. §

o

ii. The School shall maintain accurate and up to date student records in the SIS asS

determined by the Sponsor. Data supplied to the Sponsor shall fulfill all federal ands
state reporting requirements and deadlines. Data and documents submitted to theg
Sponsor shall be in formats compatible with those used by the Sponsor and approved;
by the Sponsor. The School shall employ or contract for appropriately qualified staff to<
maintain student records in the SIS. Said staff shall participate in data managementc'j
training provided by the Sponsor and demonstrate competencies in data managementr;ﬁ

as prescribed by the Sponsor. il

: <

iv. By May 1* of the first calendar year of operation and each subsequent calendar year,l.'_,.I
the School shall provide the Sponsor with a-school calendar setting forth the days the !

School will be in session. 2

<

V. By June 30" of each calendar year, the School shall provide the Sponsor with its%

emergency/safety plan and submit the report required by the Department of HeaIth-U
and Environmental Control (DHEC) at the same time it is submitted to DHEC and infm

accordance with DHEC timelines. 5

H. Electronic communications and data management systems. The School! shall adhere to the%
Sponsor’s acceptable use policy to access Sponsor network resource_s. %

Sectjon Four: Governance %
U

4.1 GO\;ernance. The School’s articles of incorporation and bylaws shall not conflict with the School’s§

obligation to operate in a manner consistent with this Contract and the Charter. Similarly, the policiesS
of the School’s governing board shall provide for governance of the operation of the School in a®
manner consistent with this Contract and the Charter. '

4.2 Governing board. The School’s governing board shall operate in accordance with the School’s articles
of incorporation and bylaws. The School shall ensure that the governing board membership is
consistent with the requirements outlined in S.C. Code Ann. §59-40-50(B)(9). Additionally, the School,
in accordance with S.C. Code Ann. §59-40-155(A), shall ensure that within one year of taking office, all
persons elected or appointed as members of its board shall successfully complete an orientation
program in the powers, duties, and responsibilities of a board member including, but not limited to,
topics on policy development, personnel, instructional programs, school finance, school law, ethics,
and community relations.

4.3 Transparency. /n accordance with S.C. Code Ann. §59-40-50(B)(10), both the School and its governing
board shall be subject to the Freedom of Information Act. In addition, the governing board of the
School shall notify the Sponsor in writing of any regular meeting of the board at least forty-eight (48)
hours prior to the date on which such meeting is to occur and shall conduct all meetings consistent
with the Freedom of Information Act. The School shall also ensure that its governing board adopts and
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4.4

45

4.6

Section Five: Operation of School and Waivers

5.1

5.2

5.3

5.4

Section Six: School Enrollment and Demographics

6.1

6.2

6.3

6.4

6.5

striétly enforces a conflict of interest policy and that all board policies, meeting agendas, minutes, and
related documents are readily available for public inspection.

Conflict of interest. The School’s governing board shall establish a formal conflict of interest policy
consistent with industry standards and all applicable federal and state statutes, laws, and regulations.

A"I"IVOINO?:I_LOEI"EI

Parental educator, and community involvement. The School shall ensure parental, educator, and T
community involvement in accordance with the Charter. The School shall also ensure that itsm
governing board consists of at least 50% members elected by parents and employees of the school as
required by S.C. Code Ann. §59-40-50(9).

a3aid
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Contracting with an Education Management Organization (EMO). The School and the Sponsor agree =
that the School does not intend to contract with an education management company (EMO) too
manage its operations and perform functions such as hiring, professional development, publicg
relations, marketing, enrollment of students and data analysis. Unless otherwise agreed in writing by:
the Sponsor, the School shall not have the authority to enter into a contract with an EMO.

Operational powers. The School must limit operations to activities within the scope of the mission set
forth in its articles of incorporation and the Charter.

Transportation. Not applicable.
Food services. Not applicable.

Waivers. [Reserved]

¢#3ASVYD - SV3T1d NONINOD - ITTIANIIED - N

School grade levels. In accordance with its Charter, the School will serve students in grade 9 in its first 3
year of operation and add a grade each subsequent year until final build out at grade 12 in year four.Q N
The School shall not be permitted to modify the grade levels it serves without prior written approval of 0
the Sponsor. g

3
Student demographics. School demographics are expected to be similar to that of the local school 8
district in which the School is located, as set forth in the Charter.

Maximum and minimum enroliment. The School may not exceed the projected enrollment as set
forth in the Charter without express written permission of Sponsor. The Sponsor may limit enroliment
to less than the projected enrollment amount based on available funding or school performance.

Eligibility for enrollment. Enroliment in the School shall be open to any child who resides within the
state and is eligible to attend public school, subject to space limitations. The School shall admit
students in accordance with S.C. Code Ann. §59-40-50(B)(7) and as permitted or required by state and
federal statutes, laws and regulations. In all cases, student recruitment and enrollment decisions shall
be made in a nondiscriminatory manner specified by the School in the Charter. In all cases, student
recruitment and enrollment decisions shall be made without regard to race, color, creed, national
origin, sex, religion, ancestry, and disability.

Enroliment procedures, priority enroliment, and dates of the enroliment period. The School shall
follow enrollment procedures as set forth in the Charter and as permitted or required by state and
federal statutes, laws and regulations. In accordance with S.C. Code Ann. §59-40-55(A)(10), the School
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6.6

6.7

Section Seven: Educational Program

7.1

7.2

73

7.4

7.5

7.6

7.7

shall notify the Sponsor of its enrollment procedures and dates of its enrollment period no less than
sixty (60) days prior to the first day of each enrollment period.

NOd1D313

Admission policies and procedures, including lottery procedures. The School shall follow the 5
admission and lottery procedures as set forth in the Charter and as permitted or required by state and =
federal statutes, laws, regulations, and Sponsor policy. Any decision to deny admission to a student <
may be appealed to the Sponsor, as set forth in §59-40-50(C)(1).

a3aid

Discipline and expulsion procedures. The School! shall follow discipline and expulsion procedures as
set forth in the Charter and as permitted or required by state and federal statutes, laws, regulations, Q
and Sponsor policy.

Mission. The School’s mission, as set forth in the Charter, shall be “to prepare young people for life
after school." The School’s governing board shall operate the School in @ manner consistent with the=
mission statement. Revisions to the mission statement or general implementation thereof shall be
considered a material change to the contract and shall require prior written approval of the Sponsor.

Nd T¢:€ 9T InC 0¢
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Goals, objectives, and pupil achievement standards. The School shall meet or make reasonable=
progress towards meeting or exceeding the performance goals as described in the Charter and thosem
required by state and federal laws, statutes and regulations. The School shall also meet or make
reasonable progress toward meeting the academic performance standards and expectations as setg
forth in the Charter and those required by state and federal laws, statutes and regulations. Whether<
the Schoaol has met its goals, objectives, and pupil achievement standards, will be determined by the%
Sponsor’s annual evaluation/review of the School and the implementation of any performance ©
frameworks implemented by the Sponsor and provided to School. The specific form, terms, indicators,T]
metrics, measures, and targets, used in the performance framework and the Sponsor’s annual?”
evaluation/review of the School, shall be disseminated by the Sponsor and will be binding on theQ
School. In addition, components and requirements of the performance framework and annualn
evaluation/review may be modified or amended from time to time by the Sponsor. The Sponsor will
salicit input from the School on the performance framework and its components.

Description of the school's educational program. The School shall implement the educationa
program as outlined in the Charter.

9600£2d40020

6

Curriculum. The School shall implement a project-based curriculum coupled with web-based
instruction as outlined in the Charter. The School’s curriculum shall meet or exceed any content
standards adopted by the SBE and the Sponsor and shall be designed to enable each student to
achieve these standards.

Plan for evaluating pupil achievement and progress. The School shall evaluate pupil achievement
and progress as outlined in the Charter. Pupil achievement -and progress shall be evaluated by the
Sponsor in accordance with the Sponsor’s annual evaluation/review of the School, the implementation
of any performance frameworks implemented by the Sponsor, and industry standards and practices.

Graduation requirements. The School shall comply with state laws and regulations in order to meet
requirements for students to earn a State-issued high school diploma.

Education of students with disabilities. The School shall serve students with disabilities as required by
state and federal statutes, laws, regulations, and Sponsor policies. The Sponsor is responsible for
serving as the Local Education Agency ("LEA") as defined by state and federal statutes, laws and
regulations. If, for any reason, it is determined by any competent authority (including but not limited
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7.8

7.9

Section Eight: Financial Matters

8.1

8.2

8.3

84

m
to a duly constituted IEP Team as defined by the Individuals with Disabilities Education ImprovementI"T'l
Act ("IDEA")), that the School is not capable of serving a student with disability as required by law, the;—Ul
Sponsor may enter into agreements with third parties, including other school districts, to provideOQ
services to student at the School's expense; provided however, that in no event shall the School si
expense exceed the amount of state and federal funds allocated to the school for the student belng,_
served by the third party.

T4 A7

English language learners. The School shall provide resources and support to English Ianguageg
learners to enable them to acquire sufficient English language proficiency to progress academically. -
The School shall adhere to the Sponsor’s procedures for identifying, assessing, and exiting EnglishQ
language learners.

State Mandated Testing. The School shall ensure that all requirements for testing mandated by state
or federal governments are met for each enrolled student.

3349 - Nd T¢:€ 9T InC 020¢

Budget. The School must use the same budget codes as are required of school districts in the State.m
The budget shall be based on documented SCDE estimated revenues in accordance with the allocations=
in 5.C. Code Ann. § 59-40-140(A)-(C). The School shall establish and maintain a positive ending net=
asset balance at the end of each fiscal year as evidenced in its audited financial statements as well asmm
adequate operating reserves in order to avoid possible financial hardships. For purposes of calculating
the net asset balance, deficit credits shall be included as a liability on the balance sheet of the School.g
When determining the reserve amount, the School shall take into account such factors as the School’s<
mission and long-term strategy, current and future commitments and day-to-day operating costs. On%
or before April 30th of each year, the School shall submit to the Sponsor the School’s proposed budget®
for the upcoming school year, with the School’s final budget submitted to the Sponsor by July 31*. 0

%)
Audits. Pursuant to S.C. Code Ann. §59-40-50(B)(3), the School shall adhere to the same financialO
audits, audit procedures, and audit requirements as are applied to all other public schools. Sponsorn
may audit School records at any time. In addition, the School shall obtain at its expense and submit to¥;
the Sponsor an independent annual audit from a qualified auditing or accounting firm of all fi nanc:aﬁ
records. The audit and its findings shall be submitted in hard and electronic copy to the Sponsor byo
November 1 of each year for inclusion in the Sponsor’s report to the SCDE. The School shall provide them
Sponsor with contact information of the School’s auditor (i.e. name, address, phone number (s) and8
email address).

696

Revénues. The School shall record revenues in accordance with the South Carolina Accounting
Handbook.

Disbursement of per pupil revenue. The Sponsor shall provide 100 percent of the per pupil state
revenues to the School minus the following: no more than two percent of the total state
appropriations to cover the costs of overseeing the charter school, as provided by law, and deductions
for purchased services and/or expenditures of the charter school that are paid at the Sponsor level.

A. Pursuant to S.C. Code Ann. §59-40-140(B), the District shall receive and distribute state funds
to the School as provided by the General Assembly on a monthly basis beginning in July of the
School’s fiscal year of operations.

B. Pursuant to S.C. Code Ann. §59-40-140(C), the Sponsor shall during the School’s fiscal year of

operation, as received, and to the extent allowed by federal law, distribute to the School
federal funds which are allocated to the Sponsor on the basis of the number of special
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8.5

8.6

8.7

8.10

8.11

characteristics of the students attending the School. These amounts must be verified by the
SCDE before the first disbursement of funds.

JINOHL1D3 13

C. Pursuant to S.C. Code Ann. §59-40-140(D), the Sponsor shall distribute within 10
business days after receipt of federal or state categorical aid funds, the proportional share of >
each categorical fund, for which the School qualifies unless the School is under revocation or
nonrenewal and the Sponsor is under order to withhold payments to the School.

a3aid

D. For IDEA funds, the Sponsor shall provide funds under Part B of the No Child Left Behind Act to -
the School on the same basis as it provides funds to the other charter schools, including o
proportional distribution based on relative enrollment of children with disabilities; and at the O
same time as it distributes other federal funds to the other charter schools, consistent with £
state and federal statutes, laws, and regulations.

Enrollment projections. Material changes in the School’s enrollment shall be reported to the Sponsor.
Any adjustments to enroliment, other than those outhned in the Charter must be presented to the
Sponsor for review and approval.

Liability. Pursuant to S.C. Code Ann. §59-40-190, the Sponsor is not liable for any of the debts of the
School.

ITUANIIEO - V\Id TZ:E9T

Monthly and quarterly reporting. The School shall be responsible for entering a monthly upload of all !
financial transactions in the format prescribed by the Sponsor by the 10" day of the subsequent month O
and a yearly upload of the audited adjustments by November 15. In addition, the School shall beg
responsible for submitting a quarterly financial statement in the format prescribed by the Sponsor byo
the 15" day of the month following the end of each quarter. The Parties agree that it is the-o
responsibility of the Sponsor to use any financial information it obtains, including reports and audlts,
to monitor the fiscal condition and compliance of the School.

0]

Non-commingling. Assets, funds, liabilities, and financial records of the School shall be kept separate
from assets, funds, liabilities, and financial records of any other person, entity or organization.

020Z#3SVD - SV

Accountability. Financial Resources are to be aIIocdted expended, and accounted for in accordance
with accounting practices specified in the Financial Accounting Handbook, Funding Manual, the Audlt'U
Guide, and the Pupil and Staff Accountability Manual.

9600€¢

Contracting, encumbrances and borrowing. Any contracts and/or leases entered into by the School,©
entered into after the date this contract is signed shall contain the following sentence: “No
indebtedness of any kind incurred or created by the School shall constitute an indebtedness of the
State or its political subdivisions, and no indebtedness of the School shall involve or be secured by the
faith, credit or taxing power of the State or its political subdivisions.” The School shall not extend the
faith and credit of the Sponsor to any third person or entity. The School acknowledges that it has no
authority to enter into a Contract that would bind the Sponsor, and the School’s authority to contract
is limited by the same provisions of law that apply to the Sponsor. Unless otherwise agreed in writing
by the Sponsor, each contract or legal relationship entered into by the School will include the following
provisions: a) The contractor acknowledges that the School is not an agent of the Sponsor, and
accordingly contractor expressly releases the Sponsor from any and all liability under this agreement.
b) Any financial obligations of the School arising out of the agreement are subject to annual
appropriation by the Sponsor.

Loans. No loans may be made by the School to any person or entity for any purpose.
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8.13

8.14

9.1

9.2

9.3

9.4

9.5

ion Nine: Personnel

m
Gifts and donations. Awards, grants or gifts may be accepted by the School and its governing body tom
the extent allowed by S.C. Code Ann. §59-40-140(F) and (G). The School shall report to the Sponsor in—
its annual audit report all gifts, donations, or grants it receives in accordance with S.C. Code Ann. §0
594050(B)(3) and §59-40-140(G).

T1VOINOHLD

Non-appropriation of funds. The Sponsor’s funding obligations under this Contract will be<
from year-to-year only and will not constitute a multiple fiscal year direct obligation of the Sponsor. :
The Sponsor’s obligation to fund the School will terminate upon non-appropriation of funds for that"'"
purpose by the General Assembly for any fiscal year, any provision of this Contrdct to the contraryr'\)
notwithstanding. The Parties further agree that the Sponsor has not irrevocably pledged and held forQ
payment sufficient cash reserves for funding the School at or above the current year per pupllo
allocation or for providing services described herein for the entire term of the Contract.

earinc

Inventory of fixed assets. The School shall arrange for an inventory of fixed assets, includingi>
furniture and equipment utilized by the school in its operations and including the identity of the owner;
of the furniture and equipment. The inventory shall include the purchase price and serial number of aIIIZ
fixed assets. The inventory shall occur annually. The School shall ensure that its lead administrator®
maintains the inventory on file is his/her office. The School shall provide a copy of the furniture andm
equipment inventory to the Sponsor’s Finance Office for accounting purposes.

O - 3TUAN3I3A

Employee and contractor status. The School shall employ or contract with suchO
personnel as are required for the efficient and effective operation of the School. The School shall adoptz
and implement personnel policies to address, among other topics, the hiring, evaluation, and=
termination of employees, terms of employment and compensation consistent with the provisions of 2
the Charter. All employees hired by the School will be employees of the School and not the Sponsor and;(>
will be employees at will, subject to SBE Reg 43-601(lll){M). All employee discipline decisions will be”
made by the School. Other terms of the employment relationship shall be descnbed in an EmployeeO
Handbook, as set forth in the Charter.

020Z#3aSY

Background checks. The School shall establish and implement procedures foro
conductmg background checks (including a check for a criminal record) of all employees andO
contractors to the extent required by applicable law, rules, and regulations. No teacher o
administrator with a criminal record that would ordinarily preclude such individuals from obtaining aO
teacher license or from public school employment will be employed at the School or contracted with t0m
provide services at the School.

Staff evaluation procedures. The School shall employ procedures for the evaluation of
staff as outlined by the charter. The School shall utilize a teacher evaluation process that will comply
with South Carolina’s comprehensive system for Assisting, Developing and Evaluating Professional
Teaching (ADEPT).

. Grievance and termination procedures. The School shall adopt the procedures for
employment and dismissal of teachers set forth in its Charter application and consistent with the
requirements set forth in SBE Regulation 43-601(1lI)(M).

Certification. In accordance with S.C. Code Ann. §59-40-50 (B)(6), the School shall hire or
contract for at least one administrative staff member certified or experienced in the field of school
administration. Pursuant to S.C. Code Ann. §59-40-50 (B)(5) and SBE Reg 43-601 Ii (H), the School’s
teachers of core academic areas shall be certified in their respective areas or hold a bachelor's or
graduate degree in those areas.
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Section Ten: Service Contracts with the Sponsor

10.1

10.2

Section Eleven: Facilities

11.1

11.2

Section Twelve: Charter Renewal, Revocation. and School-Initiated Closure

121

12.2

m
_ Non-discrimination. /t shall be the policy of the' School to make all decisions regarding E
recruitment, hiring, promotion, and all other terms and conditions of employment without regard to
race, color, creed, religion, sex, national origin, age, disability, or other factors which cannot lawfully O
be the basis for an employment decision. The School shall follow all federal and state statutes, laws, 5
and regulations regarding non-discrimination and enact specific policies'and procedures consistent 2
with those statutes, laws, and regulations. The School shall post on its website and any document it
publishes for public consumption the name of the School émployee to whom inquiries regarding the ;
non-discrimination policies shall be made and the following notice: “The (name of the School) does not M
discriminate on the basis of race, color, national origin, sex, disability, or age in its programs and .
activities and provides equal access to the Boy Scouts and other designated youth groups.” For further §
information on federal non-discrimination regulations, including Title 1X, individuals may contact the 2
Assistant secretary for Civil Rights at QCR.DC@ed.gov or call 1-800-421-3481.

Direct costs. Not applicable.

Sponsor services. Not applicable.

ITUANTIED - INd TZ:E 9T IN

Facility. The School shall ensure that it maintains facilities in compliance with all applicablecld
local, state, and federal laws and regulations, including but not limited to those relating to accessibility%
and student safety. The School shall satisfy all permit, life, safety, and inspection requirements of the <
SCDE/Office of School Facilities (OSF.)

1d NO

Construction, renovation, and maintenance of facilities. The School shall be responsible forg
the construction, renovation, and maintenance of the facilities in accordance with the latest edition ofc.n
the South Carolina School Facilities Planning and Construction Guide. The School shall obtain priorg
approval of the OSF for all work to facilities. The School shall also obtain an inspection and the?)
approval of the OSF before occupancy and use.

0€2dD00c0c#

Renewal timeline and process. The School shall submit its renewal application in accordance3
with the renewal timelines promulgated by the Sponsor in the year before the Charter expires. TheQ
Sponsor will act on the renewal application in accordance with renewal timelines promulgated by the
Sponsor in the year before the Charter expires following a public hearing at which the School shall
have the opportunity to address the Sponsor about its renewal request.

Renewal application content. Pursuant to S.C. Code Ann. §59-40-110 (B), the School shall submit a
charter renewal application to its sponsor containing (1) a report on the progress of the School in
achieving the goals, objectives, pupil achievement standards, and other terms of the initially approved
charter application, and {2) a financial statement that discloses the costs of administration,
instruction, and other spending categories for the School that is understandable to the general public
and that allows for comparison of these costs to other schools or other comparable organizations, in a
format required by the SBE. The format of the renewal application shall be provided to the School by
the-Sponsor at least one year before the renewal application is due or by the date prescribed by the
Sponsor of the year in which the application is due. The Sponsor may modify this format, but shall not
do so prior to seeking input from the School. Failure to submit a renewal application is deemed to be
conclusive evidence that the School has agreed to closure.
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124

125

12.6

Section Thirteen: General Provisions

13.1

13.2

133

134

13.5

Critéria for renewal, nonrenewal, and revocation. The Sponsor must revoke or not renew the School’s
Charter for any of the grounds provided by S.C. Code Ann. §59-40-110 (C), as they exist now, or may be
amended.

JINOHL1D3 13

‘Revocation/nonrenewal and hearing procedures. In accordance with S.C. Code Ann. §59-40-110(D), 2

at legst sixty days before not renewing or terminating a charter school, the Sponsor shall notify in <
writing the School board of the proposed action. The notification shall specify the grounds for the 1
proposed action in reasonable detail.

ER

O

Pursuant to S.C. Code Ann. §59-40-110(F), the School board may request in writing a hearing before§
the sponsor within fourteen days of receiving notice of nonrenewal or revocation of the charter.O
Failure of the School board to make a written request for a hearing within fourteen days must be =
treated as acquiescence to the proposed action. Upon receiving a timely written request for a hearing, ©
the sponsor shall give reasonable notice to the School board of the hearing date. The Sponsor shallg
conduct a hearing before taking final action. The Sponsor shall take final action to renew or to revoke%
a charter by the last day of classes in the last school year for which the charter school is authorized. =

. 0]
School-initiated dissolution. Pursuant to S.C. Code Ann. §59-40-115, the School may terminate itsr;ﬁ
contract with the Sponsor before the tenyear term of contract if both Parties agree to the dissolution.T
Should the School choose to terminate this Contract before the end of the Contract term, it may do so,§
in consultation with the Sponsor at the close of any school year and upon written notice to the Sponsorm
given at least ninety days before the end of the school year. The School shall make every effort to
provide notice of ten months to the Sponsor to allow families to take advantage of any avallabIeO
school choice enroliment dates.

NOW

Return of property. Pursuant to S.C. Code Ann. §59-40-120, upon dissolution of the School, the School-o
assets may not inure to the benefit of any private person. Any assets obtained through restricted(n
agreements with a donor through awards, grants, or gifts must be returned to that entity. All other»
assets shall become the property of the Sponsor. -

020Z#3SVO -

Entire agreement/amendments. This Agreement constitutes the entire agreement between theo
Parties and all prior representations, understandings, and discussions are merged herein andm
superseded and cancelled by this Contract. Pursuant to'S.C. Code Ann. §59-40-60(C), a materlalo
revision of the terms of the contract between the School and the Sponsor may be made only with the@
approval of both Parties and must be documented in a writing signed by both Parties.

Non-assignment. Neither party to this Contract shall assign or attempt to assign any rights, benefits,
or obligations accruing to the party under this Contract unless the other party agrees in writing to any
such assignment.

Governing law and enforceability. This Contract shall be governed and construed according to the
laws and regulations of the State of South Carolina, as amended from time to time. If any provision of
this Contract or any application of this Contract to the School is found coritrary to law, such provision
or application shall have effect only to the extent permitted py law.

No waiver. The Parties agree that no assent, express or implied, to any breach by either of them of any
one or more of the provisions of this Contract shall constitute a waiver of any other breach.

No third-party beneficiary. The enforcement of the terms and conditions of this Contract and all rights
of action relating to such enforcement shall be strictly reserved to the Sponsor and the School. Nothing
contained in this Contract shall give or allow any claim or right of action whatsoever by any other or

R 0242 12



third person. It is the express intent of the Parties to this Contract that any person receiving services or
benefits hereunder shall be deemed an incidental beneficiary only. '

JINOH1D3 13

13.6 Notice. Any notice required or permitted under this Contract shall be in writing and shall be effective 5
upon personal delivery (subject to verification of service or acknowledgement of receipt) or three days =
after mailing when sent by certified mail, postage prepaid to the respective addresses set forth below. >
Either party may change the address for notice by giving written notice to the other party.

Notice to the Sponsor shall be sent to: Superintendent, South Carolina Public Charter School District,
Suite 201, 3710 Landmark Drive, Columbia, SC 29204

Notice to the School shall be sent to:

¢:€ 9T INC 020¢ - A3 d

13.7 Severability. The terms of this Contract are severable. In the event that any of the provisions arew
determined to be unenforceable or invalid for any reason, the remainder of the agreement shaII-U
remain in effect, unless mutually agreed otherwise by the Sponsor and the School.

d49-IN

13.8 Authority to enter into contract. The School expressly affirms that the signatories on its behalf whom
sign below have the authority to enter into this Contract on behalf of the School and that the board ofg
directors of the School has duly approved this Contract. The School shall provide a copy of its wrltten,f
resolution to the Sponsor authorizing the School to enter into this Contract. -

@)
13.9 Delegation. The School shall not delegate any of its rights, obligations, or responsibilities to any thirdQ
party.

Intending to be legally bound hereby, the parties hereby execute the foregoing Charter School Contract this& day of
Ochdeer 2014, with an effective date of Q&, 2,26’1‘4.

”
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SOUT7ROL|NA PUBLIC CHARTER SCHOOL DISTRICT THE NEXT SCHOOL, AKA NEXT HIGH SCHOOL
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Attachments

Pre-opening Conditions
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South Carolina Public Charter School District
Pre-Opening Requirements
Schools Opening in 2015-16

Pre-opening Requirements are a set of actions/activities that the School must complete prior to
opening. Such conditions demonstrate a school’s readiness to receive students and begin instruction. Pre-
opening Requirements include the submission of required documentation and an on-site visit to the School
site prior to opening. In accordance with state law, the Charter, and the Contract, the South Carolina Public
Charter School District may take action to delay the opening of a School or revoke the School's Charter if a

school fails to satisfy any pre-opening condition in a sufficient/timely manner. A delay in opening the School
will not operate to extend the term of the Charter or the Contract.

School Name: l\)%f\— \‘\\S\-\. §C/L\ool

Category Condition Due Date Complete

Facilities Written and signed copy of facility lease, January 15,2015 * | Yes/No
purchase agreement and/or other facility
arrangements for primary and ancillary
facilities as are needed for the School to operate
for one year or more.

Evidence that the School is of sufficient size and | January 15, 2015* | Yes/No
with a sufficient number of classrooms to serve
the projected enrollment. Identify any
repairs/renovations that need to.be completed by
school opening; the source of funding for the
repairs and a timeline for completion.

Copy of certificate of occupancy. . 10 days prior to Yes/No
opening

Safety and Emergency Plan. 30 days prior to Yes/No
opening

Copies of school fire safety/evaluation plans/maps | 10 days prior to Yes/No

are posted in each classroom and other rooms/areas | opening
where students may be present.

Administration | Hire a Head of School and submit contact info to April 1, 2015* Yes/No
SCPCSD v
Recruitment Plans and timelines for student recruitment and | October 1, 2014 Yes/No .
and Enrollment | enrollment, including lottery procedures. :
' Evidence that students representing 50% of the May 1, 2015 Yes/No

projected fall membership have enrolled, including

name, address, grade, and prior school attended.

* These deadlines may not be modified or extended except in rare circumstances because it is typically not possible
to open by the agreed date unless this deadline is met. Schools who fail to meet this deadline must seek an
amendment to the Charter with a new opening date and, if granted, execute a contract with amended pre-opening

conditions. In appropriate circumstances, other deadlines may be modified or extended by mutual agreement
between the School and the District.

R_0244
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Evidence that students representing 75% of the
projected fall membership have enrolled, including
name, address, grade, and prior school attended.

June 15, 2015

Yes/No

Financial
Operations

Copy of the School’s board-approved budget, with
detailed assumptions for all revenues and
expenditures, for the first year of operation.

Tuly 1, 2015

Yes/No

Monthly cash flow projection for the first year of
operation.

July 1, 2015

Yes/No

Submit the name of your finance contact who will
be responsible for district requirements such as
audit submissions, monthly data entry, etc.

June 1, 2015

Yes/No

Banking
Information

Submit School Direct Deposit Authorization form
to the Finance Department

Governance

Schedule of board meetings (including date, time,
and location for the first year of operation).

Tuly 1, 2015

Yes/No

Evidence that membership on the Planning Board
of Directors is complete; provide board roster with
contact information and that the required training

-| has been completed

July 1, 2015

Yes/No

Copy of updated board bylaws including a conflict .

of interest policy,

Tuly 1, 2015

T Yes/No

Resume and affirmation of eligibility to serve for

each school governing board member, including

affirmation of:

¢ Criminal background check for original and
current school governing board members

e Child abuse registry check for original and
current school governing board members

July 1, 2015

Yes/No

Insurance

Copy of certificate of insurance or insurance policy
or binder.

July 1, 2015

Yes/No

Operations

Detailed calendar approved by the School’s Board
of Directors for the first year of the School’s
operation. Identifying

opening day

ending day

end/start of reporting period

bell schedule by grade

teachers’ names per course and times of
course.

June 15, 2015

Yes/No

A list of course numbers that follow the SCDE’s
activity course manual that has been approved by
the School’s board.

June 15, 2015

Yes/No

Written documentation that the School has
completed health, safety, and criminal background
checks on all school staff and volunteers that come
into direct contact with the School’s students.

30 days prior to
opening

Yes/No

Special
Education

Evidence that special education staff is hired to
provide special education services, including
appropriately certified teachers of record OR

10 days prior to
school opening

Yes/No

R_0245
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evidence that arrangements have been made for

contracted services.

Copy of the School’s policies and procedures 10 days prior to Yes/No
manual specifying the School’s plan for compliance opening

with state and federal requirements for identifying,

evaluating, and providing services to students with

disabilities.

English Evidence that the School has obtained sufficient 30 days prior to Yes/No

Language resources (including staff) to identify the needs of opening

Leamers English Learning Learners.

Staff Contact information for the administration. June 1, 2015 Yes/No
Written documentation verifying school personnel August 1, 2015 Yes/No
are appropriately certified, Highly Qualified and
entered into the PCS system.

Contact information for school’s technical liaison. July 1, 2015 Yes/No

Student Records | A detailed plan regarding the collection and storing | June 15, 2015 Yes/No

and Information | of academic, attendance, and discipline records.

Management Such records should be compliant with the Family
Educational Rights and Privacy Act (FERPA) and
state records and retention schedules and
regulations.

Contact information for staff member who will June 15, 2015 Yes/No
serve as the PowerSchool Coordinator.

Transportation | Copy of transportation plan and related 10 days prior to Yes/No

(if applicable) | health/safety certificates. opening _

EMO Contract | Copy of EMO contract for compliance review. Prior to execution Yes/No

(if applicable) of Contract

between school and
SCPCSD.

R_0246
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

Alex Kinlaw, Jr., Circuit Court Judge

Case No. 2019-CP-23-06745

The NEXT School, Inc. . . ... e Appellant,

AT-NET Services—Charlotte, Inc. and American Arbitration
Association, INC. ... ... . Defendants,

Of which only AT-NET Services—Charlotte, Inc.is....................... Respondent.

NOTICE OF APPEAL

The NEXT School, Inc. hereby appeals the following Orders of the Honorable Alex

Kinlaw, Jr.: (1) an Order dated July 7, 2020, which is attached hereto as Attachment A;

and (2) an Order dated March 25, 2021, which is attached hereto as Attachment B.

Appellant received written notice of the entry of each Order on the date stamped on the

respective Order’s margins.

Page 1 of 2
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ATTACHMENT A
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE
C. A. No. 2019-CP-23-06745
The NEXT School, Inc., a Public, Not-for-
Profit Corporation Incorporated & Existing

under the Laws of the State of South
Carolina,
ORDER

Plaintiff,
VS.

AT-NET Services-Charlotte, Inc., a Private
Corporation Incorporated & Existing under
the Laws of the State of North Carolina, and
American Arbitration Association, Inc., a
Not-for-Profit Corporation Incorporated &
Existing under the Laws of the State of New
York,

Defendants.

N N N N N N N N N N N N N N N N N N N N N N N

AT-NET Services-Charlotte, Inc., C. A. No. 2020-CP-23-00969

Plaintiff,

VS.

The NEXT School, Inc.,

Defendant.

N N N N N N N N N N N N’

This matter came before me for a hearing on May 26, 2020 on three motions filed in two
separate matters — in 2019-CP-23-6745 The NEXT School, Inc.’s (“NEXT”) motion for judgment
on the pleadings and motion to dismiss; in 2020-CP-23-00969 NEXT’s motion for relief from
foreign judgment. Present at the hearing on behalf of the NEXT was Steven Edward Buckingham

of the Law Office of Steven Edward Buckingham, LLC. Present at the hearing on behalf of the
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AT-NET Services-Charlotte, Inc. (“AT-NET”’) was Adam C. Bach of the law firm Eller Tonnsen
Bach, LLC.
Background

On July 2, 2015, AT-NET and NEXT entered into a Master Services Agreement (the
“Contract”) for the provision of certain IT services by AT-NET to NEXT. The Contract provides
that it is governed by North Carolina law and that all disputes related to the agreement are to be
arbitrated with the American Arbitration Association. NEXT failed to comply with the Contract
and AT-NET filed suit in Mecklenburg County, North Carolina Superior Court.

On September 19, 2017, then-counsel for NEXT, David Rothstein, contacted North
Carolina counsel for AT-NET, Matthew Holtgrewe, concerning the North Carolina lawsuit. Mr.
Rothstein and Mr. Holtgrewe then engaged in an email correspondence during which Mr.
Rothstein demanded that the parties submit the dispute to arbitration as provided for by the
Contract. Rothstein was explicit in communicating NEXT’s demand for arbitration, “My client
[NEXT] is not willing to waive arbitration in this matter. I would request that you voluntarily
dismiss the complaint in Mecklenburg County, without prejudice, and submit the matter to
arbitration as required by the contract.” Id.

Based on NEXT’s demands, AT-NET agreed to dismiss the North Carolina lawsuit without
prejudice and proceed to arbitration. AT-NET commenced the arbitration proceeding with the
American Arbitration Association in November 2018. While reserving their objections to
“jurisdiction and/or venue” NEXT consented to hold the arbitration in Charlotte. An arbitration
hearing was conducted in Mecklenburg County on May 2, 2019. A final arbitration award in favor

of AT-NET was issued on May 23, 2019.
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On October 7, 2019, AT-NET moved to confirm the arbitration award in the Mecklenburg
County Superior Court pursuant to the North Carolina Uniform Arbitration Act, N.C.G.S. § 1-
569.1, et. seq. (the “NC Arbitration Act”). The NC Arbitration Act provides that a party who
wishes to challenge an arbitration award must file a motion seeking to vacate the award “within
90 days after the moving party receives notice of the award.” N.C.G.S. § 1-569.23. As noted by
the Superior Court, “[t]he time to file an application to modify, vacate, or correct the Final
Arbitration Award has passed, and no such application has been filed with the Court.” On
November 21, 2019, a hearing was held in Mecklenburg County on AT-NET’s motion to confirm
the arbitration award. NEXT did not attend the hearing or contest confirmation. On November 26,
2019, the Superior Court confirmed the award, thereby making the arbitration award a judgment
of the North Carolina court. See N.C.G.S. § 1-569.25.

Two days prior to the hearing, NEXT filed its declaratory judgment action in South
Carolina asking a South Carolina court to declare that the arbitration award is void ab initio, C.A.
No. 2019-CP-23-6745 (the “6745 Action”). On February 17,2020, AT-NET filed a notice of filing
of foreign judgment in Greenville County, South Carolina pursuant to the Uniform Enforcement
of Foreign Judgments Act, S.C. Code § 15-35-900, et. seq. (the “UEFJA”), C.A. No. 2020-CP-23-
00969 (the “969 Action™).

NEXT filed a motion for judgment on the pleadings seeking judgment in its favor as to its
declaratory judgment action 6745 Action, a motion to dismiss AT-NET’s counterclaim in the 6745
Action, and a motion for relief from the North Carolina judgment in the 969 Action.

Order
The plaintiffs’ raise one argument in support of their motion for judgment on the pleadings

and their motion for relief from a foreign judgment: they are a state actor that is only subject to
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suit in South Carolina and, therefore, the arbitration award is invalid because the North Carolina
arbitration panel lacked subject matter jurisdiction. The plaintiffs, however, failed to raise this
argument before the Superior Court in North Carolina prior to confirmation of the arbitration
award.

“Subject matter jurisdiction is the power to hear and determine cases of the general class to

which the proceedings in question belong.” Deborah Dereede Living Tr. dated Dec. 18, 2013 v.

Karp, 427 S.C. 336, 346, 831 S.E.2d 435, 441 (Ct. App. 2019), cert. denied (Mar. 12, 2020);

Johnson v. S.C. Dep't of Prob., Parole, & Pardon Servs., 372 S.C. 279, 284, 641 S.E.2d 895, 897
(2007) (“Subject matter jurisdiction refers to a court's constitutional or statutory power to
adjudicate a case.). The North Carolina Superior Court had the power to hear and determine the
confirmation of the arbitration award because it was statutorily empowered to do so. See N.C.G.S.
§ 1-569.22. NEXT directs its fire at the arbitration itself but raises no objection to the power of the
Superior Court to entertain the confirmation proceeding. The North Carolina Superior Court
possessed subject matter jurisdiction sufficient to confirm the award. Once the award was
confirmed, it became a judgment of the North Carolina court. N.C.G.S. § 1-569.25. If NEXT
wished to contest the award prior to confirmation, it was obligated to do so in accordance with the
procedure set forth by North Carolina law. Having failed to do so, the Superior Court was within
its authority to enter the award and enroll the judgment. Requiring NEXT to contest the arbitration
award in North Carolina is consistent with South Carolina’s well-established law that South
Carolina courts do not have subject matter jurisdiction to adjudicate motions related to arbitration

proceedings in other states. See Ashley River Properties I, LLC v. Ashley River Properties 11, LLC,

374 S.C. 271, 280-81, 648 S.E.2d 295, 299-300 (Ct. App. 2007) (“Courts of other states applying

the Uniform Arbitration Act to this issue have uniformly held a court's subject
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matter jurisdiction to consider motions related to arbitration is dependent upon, and arises from,
the parties' agreement to conduct the arbitration proceedings in that state.”) (citing Government

e-Mgmt. Solutions, Inc. v. Am. Arbitration Ass' n, Inc., 142 S.W.3d 857, 861

(Mo.App.2004); Artrip v. Samons Constr., Inc., 54 S.W.3d 169, 171 (Ky.App.2001); Chicago

Southshore South Bend R.R. v. N. Indiana Commuter Transp. Dist., 184 111.2d 151, 234 Ill.Dec.

395,703 N.E.2d 7, 9 (1998); Tru Green Corp. v. Sampson, 802 S.W.2d 951, 953 (Ky.App.1991)).

Further, this court rejects NEXT’s argument that because it is a state actor, it may not be
sued in a sister state for breach of contract. In support of its argument, NEXT cites to the South

Carolina case Newberry v. Georgia Dep’t of Indus. Trade, 286 S.C. 574, 336 S.E.2d 464 (1985)

and the United States Supreme Court case Franchise Tax Board of California v. Hyatt, 139 S.Ct.

1485, 1496-1498 (2019). NEXT’s citation to these cases is misplaced because both cases deal with
non-consenting state actors.
In Hyatt, the United States Supreme Court considered the question of whether the

“Constitution permits a state to be sued by a private party without its consent in the courts of a

different state.” 139 S.Ct. at 1490 (emphasis added). In Hyatt, the foreign entity was the Franchise
Tax Board of California (the “California Tax Board”), which was being sued in Nevada state court
by Hyatt. Id. Under California law, the California Tax Board was immune from suit for all injuries
caused by its tax collection. Id. at 1491. “Consent” as discussed in Hyatt refers to a state entity’s
consent to be sued in general, not to its consent to a particular forum for suit.

This is consistent with South Carolina law and our courts’ application of the doctrine of
sovereign immunity. In Newberry, South Carolina’s Supreme Court considered the question:
“Should the courts of this state exercise jurisdiction over a non-consenting sister state?”” 336 S.E.2d

at 464. The opinion explains that “[a] non-consenting state is one protected by sovereign
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immunity.” Id. at 465 fn. 2. The court answered the question as follows: “[W]e hold, as a matter
of comity and public policy, a non-consenting sister state may not be sued in tort in South
Carolina.” Id. at 465. The decision, therefore, prevents suit “against an agency of the State of
Georgia in a South Carolina Court in a case that could not be brought in Georgia.” Id. at 464.
“Consent,” therefore, refers to whether a state has waived or reserved sovereign immunity over
the particular claim, not whether it has expressly consented to be sued in another forum. Melton
v. Crowder, 317 S.C. 253, 254-56, 452 S.E.2d 834, 834-36 (1995).

Thus, the relevant question is whether South Carolina has consented to suit for the breach

of contract claims brought by AT-NET. It has. Sloan Const. Co., Inc. v. Southco Grassing, Inc.,

377 S.C. 108, 659 S.E.2d 158, 164 at fn. 6 (2008) (citing Hodges v. Rainey, 341 S.C. 79, 533

S.E.2d 578, 585 (2000) (“We eliminated the State’s sovereign immunity from suit based upon its
contractual obligation in 1978...) (internal citations omitted)). Because South Carolina has waived
sovereign immunity for breach of a contractual obligation, it has consented to suit and the judgment
is valid.

NEXT argues that “the only venue in which a South Carolina state actor may be sued is in
the courts of the State of South Carolina.” NEXT fails to discuss, however, whether a state entity
may be bound to an agreement to arbitrate. South Carolina courts have previously compelled state

entities to arbitrate where it has entered into a valid arbitration agreement. Trident Technical

College v. Lucas & Stubbs, LTD., 286 S.C. 98 (1985). It is undisputed that NEXT contractually

agreed to arbitrate any dispute with AT-NET and that it agreed to Charlotte as the forum for that
arbitration. NEXT cannot first agree to and demand arbitration and then complain that AT-NET
complied with the Contract and its demand. The statutes cited by NEXT regarding where to bring

a claim against a governmental entity are venue statutes, not jurisdictional. See Whetstone, 272

Page 6 of 8
R_0255




S.C. at 327. Venue can be waived. Henly v. North Trident Regional Hospital, 275 S.C. 193, 269

S.E.2d 328 (1980). South Carolina has consented to suit for breach of contract claims and NEXT
consented to arbitration in North Carolina. Based on this, NEXT can be compelled to arbitrate in
North Carolina and the arbitration award and North Carolina judgment are valid.

Finally, political subdivisions of states “do not enjoy a constitutionally protected immunity

from suit under the Eleventh Amendment of the United States Constitution.” Jinks v. Richland

Cty., 538 U.S. 456, 466 (2003). As recently explained by the Utah Supreme Court, “Hyatt—which
addressed constitutionally protected sovereign immunity—does not apply to political subdivisions.
The principles set forth in Hall continue to govern a state’s governmental immunity grant to its
political subdivisions and the respect that should be attributed to it by other states.” Galindo v.

City of Flagstaff, 452 P.3d 1185, 1187 (Sup. Ct. Utah 2019) (citing to Nevada v. Hall, 99 S.Ct.

1182 (1979) (providing that states are free to choose whether or not to accord immunity or respect
limits on liability established by sister states when those states were sued in their courts.)).
Whether NEXT should be entitled to sovereign immunity in a foreign court should be
analyzed under the same framework as whether it would be entitled to state governmental
immunity under the Eleventh Amendment. The Fourth Circuit has provided several factors in
determining whether a political subdivision is an alter ego of the state, the most important of which
being “whether the state treasury will be responsible for paying any judgment that might be

awarded.” Ram Ditta v. Maryland National Capital Park and Planning Comm’n, 822 F.2d 456,

457 (1987). Other factors include “whether the entity exercises a significant degree of autonomy
from the state, whether it is involved with local versus statewide concerns, and how it is treated as
a matter of state law.” Id. Consideration of these factors weigh against finding that NEXT is an

alter ego of the state and entitled to state sovereign immunity: The judgment will not be paid from
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the statue treasury, charter schools were established to provide a high degree of autonomy from
state regulations and requirements, and NEXT educates local students and has no statewide impact
or presence. The only factor in its favor is how it is treated as a matter of state law, but this is only
one factor to be considered and is not determinative. Id. citing Blake v. Kline, 612 F.2d 718, 722
(3rd Cir. 1979) (“Local law and decisions defining the status and nature of the agency involved in
its relation to the sovereign are factors to be considered, but only one of a number that are of
significance.”).

Because NEXT is a political subdivision, not a state actor, it is not entitled to the sovereign
immunity discussed in Hyatt. Thus, even if NEXT’s interpretation of Hyatt were correct, which it
is not, this case is properly analyzed under the Hall framework and North Carolina is free to ignore
NEXT’s claims of immunity within its jurisdiction.

THEREFORE, for the reasons stated above, and based on the arguments of counsel, the
memoranda submitted, the record in this case, and the common and statutory law of the State of
South Carolina,

IT IS ORDERED,

That NEXT’s motions are denied. The clerk is directed docket and index the North Carolina
judgment as any other judgment of this state in civil action number 2020-CP-23-00969.

AND IT IS SO ORDERED.

Judge, Thirteenth Judicial Circuit

Greenville, SC
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So Ordered

dJAlex Kinlaw, Jr., #2763
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STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

The NEXT School, Inc., a Public, Not-for-
Profit Corporation Incorporated & Existing
under the Laws of the State of South
Carolina,

Plaintiff,
VS.

AT-NET Services-Charlotte, Inc., a Private
Corporation Incorporated & Existing under
the Laws of the State of North Carolina, and
American Arbitration Association, Inc., a
Not-for-Profit Corporation Incorporated &
Existing under the Laws of the State of New
York,

Defendants.

AT-NET Services-Charlotte, Inc.,

Plaintiff,
VS.
The NEXT School, Inc.,

Defendant.

N N N N N N N N N N N N N N N N N N N N N N N

N N N N N N N N N N N N’

IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT

C. A. No. 2019-CP-23-06745

ORDER

C. A. No. 2020-CP-23-00969

This matter came before me for a hearing on March 1, 2021 on The NEXT School, Inc.’s

(“NEXT”) motion to alter or amend the judgment of this court entered on July 7, 2020. Present at

the hearing on behalf of NEXT was Steven Edward Buckingham of the Law Office of Steven

Edward Buckingham, LLC. Present at the hearing on behalf of AT-NET Services-Charlotte, Inc.
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(“AT-NET”) was Adam C. Bach of the law firm Eller Tonnsen Bach, LLC. For the reasons stated
herein, and in its original order, NEXT’s motion to alter or amend the court’s judgment is denied.

NEXT contractually agreed to arbitration in North Carolina, demanded that AT-NET
arbitrate its claims against NEXT, and participated in the arbitration proceeding in North Carolina.
After an arbitration award was entered against NEXT, AT-NET filed an action to confirm its award
as provided for by North Carolina law. NEXT failed to appear or contest confirmation in that
proceeding. The North Carolina Superior Court confirmed the award, and it became a judgment of
the North Carolina Court (the “North Carolina Judgment”). As a judgment of a sister state, the
judgment against NEXT is entitled to the Full Faith and Credit of courts in South Carolina under
both the United States Constitution and the Uniform Enforcement of Foreign Judgment Acts
(“UEFJA”), S.C. Code § 15-35-900, et seq.

The North Carolina Superior Court had subject matter jurisdiction to entertain confirmation
of the arbitration award because it was statutorily empowered to do so. If NEXT wished to contest
the award prior to confirmation, it was obligated to do so in accordance with the procedure set
forth by North Carolina law. This is consistent with South Carolina’s well-established law that
South Carolina courts do not have subject matter jurisdiction to adjudicate motions related to

arbitration proceedings in other states. See Ashley River Properties I, LLC v. Ashley River

Properties II, LLC, 374 S.C. 271, 280-81, 648 S.E.2d 295, 299-300 (Ct. App. 2007) (““Courts of

other states applying the Uniform Arbitration Act to this issue have uniformly held a court's
subject matter jurisdiction to consider motions related to arbitration is dependent upon, and arises
from, the parties' agreement to conduct the arbitration proceedings in that state.”).

In its motion to reconsider, NEXT relies on three cases: 1) Newberry v. Georgia Dep’t of

Indus. Trade, 286 S.C. 574, 336 S.E.2d 464 (1985); 2) Melton v. Crowder, 317 S.C. 253, 254-56,
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452 S.E.2d 834, 834-36 (1995); and 3) Franchise Tax Board of California v. Hyatt, 139 S.Ct.

1485, 1496-1498 (2019). It is notable to the court that in each of these cases, the objecting state
actor presented its jurisdictional arguments to the sister states’ courts and did not, as NEXT has
done here, failed to appear. In Melton, the North Carolina Highway Patrol moved to dismiss an
action in South Carolina circuit court based on lack of subject matter jurisdiction and lack of
personal jurisdiction. See Melton, 452 S.E.2d at 835. The North Carolina Highway Patrol argued
that under North Carolina law, North Carolina state actors could only be sued in the North Carolina
Industrial Commission. In rejecting these arguments, the South Carolina Supreme Court held that
“North Carolina’s partial waiver of [sovereign immunity] is sufficient to allow Melton to maintain
his suit” in South Carolina.

Similarly, in Newberry, the State of Georgia presented its arguments concerning sovereign
immunity to the courts of South Carolina. Newberry, 336 S.E.2d 464. Finally, in Hyatt, 139 S.Ct.
at 1490-1491, the State of California spent 21 years in Nevada courts contesting Nevada’s ability
to apply its sovereign immunity statute, rather than California’s, to an action against its Franchise
Tax Board.

It is difficult for the court to believe that the Supreme Courts of both South Carolina and
the United States failed to notice that the relevant state courts lacked subject matter jurisdiction to
even hear and consider the matters before them. Instead, it is apparent that these courts possessed
subject matter jurisdiction to hear and consider the objecting states’ sovereign immunity claims.
Likewise, the North Carolina Superior Court possessed subject matter jurisdiction to hear and
determine NEXT’s objections to the arbitration based on sovereign immunity grounds. NEXT
failed to appear before the North Carolina Court and the North Carolina Judgment is final and

entitled to Full Faith and Credit in South Carolina.
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Further, even if NEXT had appeared in North Carolina to contest the award, South Carolina
is amenable to suit in North Carolina based on South Carolina law. In its original motion seeking
relief from the North Carolina Judgment, NEXT did not specify the basis for which it sought relief
from the judgment but argued that sovereign immunity prevented it from being sued in North

Carolina, citing to Newberry v. Georgia Dep’t of Indus. Trade, 286 S.C. 574 (1985) and Franchise

Tax Board of California v. Hyatt, 139 S. Ct. 1485 (2019). The issue in both Newberry and

Franchise Tax Board was whether one state may exercise jurisdiction over another state despite

that state’s objection to the foreign state’s proceedings. In both Newberry and Franchise Tax

Board, the dispositive consideration was whether the state was a “consenting” state. The answer
to this question depends on whether or not the state has waived sovereign immunity for the types
of claims brought in the foreign court. See Hyatt, 139 S.Ct. at 1496-1497; Newberry, 336 S.E.2d
at 464; Melton, 452 S.E.2d at 835-836. If it has, it is a “consenting” state and a foreign state court
may choose to exercise jurisdiction over it. South Carolina has unquestionably waived sovereign
immunity with regard to breach of contract claims. It is therefore a consenting state as to the claims
brought by AT-NET, and the North Carolina judgment based on these claims is valid.

For these reasons, the North Carolina Judgement is valid and enforceable against NEXT.
It 1s noteworthy, however, that NEXT appears to have shifted its position regarding whether a
South Carolina state actor may be bound by an arbitration clause. In its original motions, NEXT
argued that it could not be forced to arbitrate. Now it argues that it can be forced to arbitrate but
only in South Carolina. This is noteworthy because the contract in this case involves interstate
parties and the arbitration provision, therefore, is subject to the Federal Arbitration Act (“FAA™),
9 U.S.C. § 1, et seq. The Supreme Court of the United States has held that “when parties agree to

arbitrate all questions arising under a contract, the FAA supersedes state laws lodging primary
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jurisdiction in another forum, whether judicial or administrative.” Preston v. Ferrer, 552 U.S. 346,

359, 128 S. Ct. 978, 987, 169 L. Ed. 2d 917 (2008). Thus, the FAA preempts contrary state law
and, therefore, the underlying arbitration itself was proper in North Carolina.

Finally, NEXT argues that the North Carolina state court failed to engage in any analysis
regarding NEXT’s amenability to suit in North Carolina. This is unsurprising since NEXT chose
not to appear and present any of its arguments to the North Carolina court.

THEREFORE, for the reasons stated above in its original order, and based on the
arguments of counsel, the memoranda submitted, the record in this case, and the common and
statutory law of the State of South Carolina, NEXT’s motion to alter or amend the judgment of the
court is DENIED.

AND IT IS SO ORDERED.

Judge, Thirteenth Judicial Circuit

Greenville, SC
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So Ordered

dJAlex Kinlaw, Jr., #2763
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

Alex Kinlaw, Jr., Circuit Court Judge

Case No. 2020-CP-23-00969

AT-NET Services—Charlotte, Inc. . .. ... Respondent,

The NEXT School, Inc.. . . ... e Appellant.

NOTICE OF APPEAL

The NEXT School, Inc. hereby appeals the following Orders of the Honorable Alex

Kinlaw, Jr.: (1) an Order dated July 7, 2020, which is attached hereto as Attachment A;

and (2) an Order dated March 25, 2021, which is attached hereto as Attachment B.

Appellant received written notice of the entry of each Order on the date stamped on the

respective Order’s margins.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE
C. A. No. 2019-CP-23-06745
The NEXT School, Inc., a Public, Not-for-
Profit Corporation Incorporated & Existing

under the Laws of the State of South
Carolina,
ORDER

Plaintiff,
VS.

AT-NET Services-Charlotte, Inc., a Private
Corporation Incorporated & Existing under
the Laws of the State of North Carolina, and
American Arbitration Association, Inc., a
Not-for-Profit Corporation Incorporated &
Existing under the Laws of the State of New
York,

Defendants.

N N N N N N N N N N N N N N N N N N N N N N N

AT-NET Services-Charlotte, Inc., C. A. No. 2020-CP-23-00969

Plaintiff,

VS.

The NEXT School, Inc.,

Defendant.

N N N N N N N N N N N N’

This matter came before me for a hearing on May 26, 2020 on three motions filed in two
separate matters — in 2019-CP-23-6745 The NEXT School, Inc.’s (“NEXT”) motion for judgment
on the pleadings and motion to dismiss; in 2020-CP-23-00969 NEXT’s motion for relief from
foreign judgment. Present at the hearing on behalf of the NEXT was Steven Edward Buckingham

of the Law Office of Steven Edward Buckingham, LLC. Present at the hearing on behalf of the
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AT-NET Services-Charlotte, Inc. (“AT-NET”’) was Adam C. Bach of the law firm Eller Tonnsen
Bach, LLC.
Background

On July 2, 2015, AT-NET and NEXT entered into a Master Services Agreement (the
“Contract”) for the provision of certain IT services by AT-NET to NEXT. The Contract provides
that it is governed by North Carolina law and that all disputes related to the agreement are to be
arbitrated with the American Arbitration Association. NEXT failed to comply with the Contract
and AT-NET filed suit in Mecklenburg County, North Carolina Superior Court.

On September 19, 2017, then-counsel for NEXT, David Rothstein, contacted North
Carolina counsel for AT-NET, Matthew Holtgrewe, concerning the North Carolina lawsuit. Mr.
Rothstein and Mr. Holtgrewe then engaged in an email correspondence during which Mr.
Rothstein demanded that the parties submit the dispute to arbitration as provided for by the
Contract. Rothstein was explicit in communicating NEXT’s demand for arbitration, “My client
[NEXT] is not willing to waive arbitration in this matter. I would request that you voluntarily
dismiss the complaint in Mecklenburg County, without prejudice, and submit the matter to
arbitration as required by the contract.” Id.

Based on NEXT’s demands, AT-NET agreed to dismiss the North Carolina lawsuit without
prejudice and proceed to arbitration. AT-NET commenced the arbitration proceeding with the
American Arbitration Association in November 2018. While reserving their objections to
“jurisdiction and/or venue” NEXT consented to hold the arbitration in Charlotte. An arbitration
hearing was conducted in Mecklenburg County on May 2, 2019. A final arbitration award in favor

of AT-NET was issued on May 23, 2019.
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On October 7, 2019, AT-NET moved to confirm the arbitration award in the Mecklenburg
County Superior Court pursuant to the North Carolina Uniform Arbitration Act, N.C.G.S. § 1-
569.1, et. seq. (the “NC Arbitration Act”). The NC Arbitration Act provides that a party who
wishes to challenge an arbitration award must file a motion seeking to vacate the award “within
90 days after the moving party receives notice of the award.” N.C.G.S. § 1-569.23. As noted by
the Superior Court, “[t]he time to file an application to modify, vacate, or correct the Final
Arbitration Award has passed, and no such application has been filed with the Court.” On
November 21, 2019, a hearing was held in Mecklenburg County on AT-NET’s motion to confirm
the arbitration award. NEXT did not attend the hearing or contest confirmation. On November 26,
2019, the Superior Court confirmed the award, thereby making the arbitration award a judgment
of the North Carolina court. See N.C.G.S. § 1-569.25.

Two days prior to the hearing, NEXT filed its declaratory judgment action in South
Carolina asking a South Carolina court to declare that the arbitration award is void ab initio, C.A.
No. 2019-CP-23-6745 (the “6745 Action”). On February 17,2020, AT-NET filed a notice of filing
of foreign judgment in Greenville County, South Carolina pursuant to the Uniform Enforcement
of Foreign Judgments Act, S.C. Code § 15-35-900, et. seq. (the “UEFJA”), C.A. No. 2020-CP-23-
00969 (the “969 Action™).

NEXT filed a motion for judgment on the pleadings seeking judgment in its favor as to its
declaratory judgment action 6745 Action, a motion to dismiss AT-NET’s counterclaim in the 6745
Action, and a motion for relief from the North Carolina judgment in the 969 Action.

Order
The plaintiffs’ raise one argument in support of their motion for judgment on the pleadings

and their motion for relief from a foreign judgment: they are a state actor that is only subject to
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suit in South Carolina and, therefore, the arbitration award is invalid because the North Carolina
arbitration panel lacked subject matter jurisdiction. The plaintiffs, however, failed to raise this
argument before the Superior Court in North Carolina prior to confirmation of the arbitration
award.

“Subject matter jurisdiction is the power to hear and determine cases of the general class to

which the proceedings in question belong.” Deborah Dereede Living Tr. dated Dec. 18, 2013 v.

Karp, 427 S.C. 336, 346, 831 S.E.2d 435, 441 (Ct. App. 2019), cert. denied (Mar. 12, 2020);

Johnson v. S.C. Dep't of Prob., Parole, & Pardon Servs., 372 S.C. 279, 284, 641 S.E.2d 895, 897
(2007) (“Subject matter jurisdiction refers to a court's constitutional or statutory power to
adjudicate a case.). The North Carolina Superior Court had the power to hear and determine the
confirmation of the arbitration award because it was statutorily empowered to do so. See N.C.G.S.
§ 1-569.22. NEXT directs its fire at the arbitration itself but raises no objection to the power of the
Superior Court to entertain the confirmation proceeding. The North Carolina Superior Court
possessed subject matter jurisdiction sufficient to confirm the award. Once the award was
confirmed, it became a judgment of the North Carolina court. N.C.G.S. § 1-569.25. If NEXT
wished to contest the award prior to confirmation, it was obligated to do so in accordance with the
procedure set forth by North Carolina law. Having failed to do so, the Superior Court was within
its authority to enter the award and enroll the judgment. Requiring NEXT to contest the arbitration
award in North Carolina is consistent with South Carolina’s well-established law that South
Carolina courts do not have subject matter jurisdiction to adjudicate motions related to arbitration

proceedings in other states. See Ashley River Properties I, LLC v. Ashley River Properties 11, LLC,

374 S.C. 271, 280-81, 648 S.E.2d 295, 299-300 (Ct. App. 2007) (“Courts of other states applying

the Uniform Arbitration Act to this issue have uniformly held a court's subject
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matter jurisdiction to consider motions related to arbitration is dependent upon, and arises from,
the parties' agreement to conduct the arbitration proceedings in that state.”) (citing Government

e-Mgmt. Solutions, Inc. v. Am. Arbitration Ass' n, Inc., 142 S.W.3d 857, 861

(Mo.App.2004); Artrip v. Samons Constr., Inc., 54 S.W.3d 169, 171 (Ky.App.2001); Chicago

Southshore South Bend R.R. v. N. Indiana Commuter Transp. Dist., 184 111.2d 151, 234 Ill.Dec.

395,703 N.E.2d 7, 9 (1998); Tru Green Corp. v. Sampson, 802 S.W.2d 951, 953 (Ky.App.1991)).

Further, this court rejects NEXT’s argument that because it is a state actor, it may not be
sued in a sister state for breach of contract. In support of its argument, NEXT cites to the South

Carolina case Newberry v. Georgia Dep’t of Indus. Trade, 286 S.C. 574, 336 S.E.2d 464 (1985)

and the United States Supreme Court case Franchise Tax Board of California v. Hyatt, 139 S.Ct.

1485, 1496-1498 (2019). NEXT’s citation to these cases is misplaced because both cases deal with
non-consenting state actors.
In Hyatt, the United States Supreme Court considered the question of whether the

“Constitution permits a state to be sued by a private party without its consent in the courts of a

different state.” 139 S.Ct. at 1490 (emphasis added). In Hyatt, the foreign entity was the Franchise
Tax Board of California (the “California Tax Board”), which was being sued in Nevada state court
by Hyatt. Id. Under California law, the California Tax Board was immune from suit for all injuries
caused by its tax collection. Id. at 1491. “Consent” as discussed in Hyatt refers to a state entity’s
consent to be sued in general, not to its consent to a particular forum for suit.

This is consistent with South Carolina law and our courts’ application of the doctrine of
sovereign immunity. In Newberry, South Carolina’s Supreme Court considered the question:
“Should the courts of this state exercise jurisdiction over a non-consenting sister state?”” 336 S.E.2d

at 464. The opinion explains that “[a] non-consenting state is one protected by sovereign
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immunity.” Id. at 465 fn. 2. The court answered the question as follows: “[W]e hold, as a matter
of comity and public policy, a non-consenting sister state may not be sued in tort in South
Carolina.” Id. at 465. The decision, therefore, prevents suit “against an agency of the State of
Georgia in a South Carolina Court in a case that could not be brought in Georgia.” Id. at 464.
“Consent,” therefore, refers to whether a state has waived or reserved sovereign immunity over
the particular claim, not whether it has expressly consented to be sued in another forum. Melton
v. Crowder, 317 S.C. 253, 254-56, 452 S.E.2d 834, 834-36 (1995).

Thus, the relevant question is whether South Carolina has consented to suit for the breach

of contract claims brought by AT-NET. It has. Sloan Const. Co., Inc. v. Southco Grassing, Inc.,

377 S.C. 108, 659 S.E.2d 158, 164 at fn. 6 (2008) (citing Hodges v. Rainey, 341 S.C. 79, 533

S.E.2d 578, 585 (2000) (“We eliminated the State’s sovereign immunity from suit based upon its
contractual obligation in 1978...) (internal citations omitted)). Because South Carolina has waived
sovereign immunity for breach of a contractual obligation, it has consented to suit and the judgment
is valid.

NEXT argues that “the only venue in which a South Carolina state actor may be sued is in
the courts of the State of South Carolina.” NEXT fails to discuss, however, whether a state entity
may be bound to an agreement to arbitrate. South Carolina courts have previously compelled state

entities to arbitrate where it has entered into a valid arbitration agreement. Trident Technical

College v. Lucas & Stubbs, LTD., 286 S.C. 98 (1985). It is undisputed that NEXT contractually

agreed to arbitrate any dispute with AT-NET and that it agreed to Charlotte as the forum for that
arbitration. NEXT cannot first agree to and demand arbitration and then complain that AT-NET
complied with the Contract and its demand. The statutes cited by NEXT regarding where to bring

a claim against a governmental entity are venue statutes, not jurisdictional. See Whetstone, 272
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S.C. at 327. Venue can be waived. Henly v. North Trident Regional Hospital, 275 S.C. 193, 269

S.E.2d 328 (1980). South Carolina has consented to suit for breach of contract claims and NEXT
consented to arbitration in North Carolina. Based on this, NEXT can be compelled to arbitrate in
North Carolina and the arbitration award and North Carolina judgment are valid.

Finally, political subdivisions of states “do not enjoy a constitutionally protected immunity

from suit under the Eleventh Amendment of the United States Constitution.” Jinks v. Richland

Cty., 538 U.S. 456, 466 (2003). As recently explained by the Utah Supreme Court, “Hyatt—which
addressed constitutionally protected sovereign immunity—does not apply to political subdivisions.
The principles set forth in Hall continue to govern a state’s governmental immunity grant to its
political subdivisions and the respect that should be attributed to it by other states.” Galindo v.

City of Flagstaff, 452 P.3d 1185, 1187 (Sup. Ct. Utah 2019) (citing to Nevada v. Hall, 99 S.Ct.

1182 (1979) (providing that states are free to choose whether or not to accord immunity or respect
limits on liability established by sister states when those states were sued in their courts.)).
Whether NEXT should be entitled to sovereign immunity in a foreign court should be
analyzed under the same framework as whether it would be entitled to state governmental
immunity under the Eleventh Amendment. The Fourth Circuit has provided several factors in
determining whether a political subdivision is an alter ego of the state, the most important of which
being “whether the state treasury will be responsible for paying any judgment that might be

awarded.” Ram Ditta v. Maryland National Capital Park and Planning Comm’n, 822 F.2d 456,

457 (1987). Other factors include “whether the entity exercises a significant degree of autonomy
from the state, whether it is involved with local versus statewide concerns, and how it is treated as
a matter of state law.” Id. Consideration of these factors weigh against finding that NEXT is an

alter ego of the state and entitled to state sovereign immunity: The judgment will not be paid from
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the statue treasury, charter schools were established to provide a high degree of autonomy from
state regulations and requirements, and NEXT educates local students and has no statewide impact
or presence. The only factor in its favor is how it is treated as a matter of state law, but this is only
one factor to be considered and is not determinative. Id. citing Blake v. Kline, 612 F.2d 718, 722
(3rd Cir. 1979) (“Local law and decisions defining the status and nature of the agency involved in
its relation to the sovereign are factors to be considered, but only one of a number that are of
significance.”).

Because NEXT is a political subdivision, not a state actor, it is not entitled to the sovereign
immunity discussed in Hyatt. Thus, even if NEXT’s interpretation of Hyatt were correct, which it
is not, this case is properly analyzed under the Hall framework and North Carolina is free to ignore
NEXT’s claims of immunity within its jurisdiction.

THEREFORE, for the reasons stated above, and based on the arguments of counsel, the
memoranda submitted, the record in this case, and the common and statutory law of the State of
South Carolina,

IT IS ORDERED,

That NEXT’s motions are denied. The clerk is directed docket and index the North Carolina
judgment as any other judgment of this state in civil action number 2020-CP-23-00969.

AND IT IS SO ORDERED.

Judge, Thirteenth Judicial Circuit

Greenville, SC
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE
C. A. No. 2019-CP-23-06745
The NEXT School, Inc., a Public, Not-for-
Profit Corporation Incorporated & Existing

under the Laws of the State of South
Carolina,
ORDER

Plaintiff,
VS.

AT-NET Services-Charlotte, Inc., a Private
Corporation Incorporated & Existing under
the Laws of the State of North Carolina, and
American Arbitration Association, Inc., a
Not-for-Profit Corporation Incorporated &
Existing under the Laws of the State of New
York,

Defendants.

N N N N N N N N N N N N N N N N N N N N N N N
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AT-NET Services-Charlotte, Inc., C. A. No. 2020-CP-23-00969

HASYWD

Plaintiff,
VS.
The NEXT School, Inc.,

Defendant.

N N N N N N N N N N N N’

This matter came before me for a hearing on March 1, 2021 on The NEXT School, Inc.’s
(“NEXT”) motion to alter or amend the judgment of this court entered on July 7, 2020. Present at
the hearing on behalf of NEXT was Steven Edward Buckingham of the Law Office of Steven

Edward Buckingham, LLC. Present at the hearing on behalf of AT-NET Services-Charlotte, Inc.
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(“AT-NET”) was Adam C. Bach of the law firm Eller Tonnsen Bach, LLC. For the reasons stated
herein, and in its original order, NEXT’s motion to alter or amend the court’s judgment is denied.

NEXT contractually agreed to arbitration in North Carolina, demanded that AT-NET
arbitrate its claims against NEXT, and participated in the arbitration proceeding in North Carolina.
After an arbitration award was entered against NEXT, AT-NET filed an action to confirm its award
as provided for by North Carolina law. NEXT failed to appear or contest confirmation in that
proceeding. The North Carolina Superior Court confirmed the award, and it became a judgment of
the North Carolina Court (the “North Carolina Judgment”). As a judgment of a sister state, the
judgment against NEXT is entitled to the Full Faith and Credit of courts in South Carolina under
both the United States Constitution and the Uniform Enforcement of Foreign Judgment Acts
(“UEFJA”), S.C. Code § 15-35-900, et seq.

The North Carolina Superior Court had subject matter jurisdiction to entertain confirmation
of the arbitration award because it was statutorily empowered to do so. If NEXT wished to contest
the award prior to confirmation, it was obligated to do so in accordance with the procedure set
forth by North Carolina law. This is consistent with South Carolina’s well-established law that
South Carolina courts do not have subject matter jurisdiction to adjudicate motions related to

arbitration proceedings in other states. See Ashley River Properties I, LLC v. Ashley River

Properties II, LLC, 374 S.C. 271, 280-81, 648 S.E.2d 295, 299-300 (Ct. App. 2007) (““Courts of

other states applying the Uniform Arbitration Act to this issue have uniformly held a court's
subject matter jurisdiction to consider motions related to arbitration is dependent upon, and arises
from, the parties' agreement to conduct the arbitration proceedings in that state.”).

In its motion to reconsider, NEXT relies on three cases: 1) Newberry v. Georgia Dep’t of

Indus. Trade, 286 S.C. 574, 336 S.E.2d 464 (1985); 2) Melton v. Crowder, 317 S.C. 253, 254-56,
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452 S.E.2d 834, 834-36 (1995); and 3) Franchise Tax Board of California v. Hyatt, 139 S.Ct.

1485, 1496-1498 (2019). It is notable to the court that in each of these cases, the objecting state
actor presented its jurisdictional arguments to the sister states’ courts and did not, as NEXT has
done here, failed to appear. In Melton, the North Carolina Highway Patrol moved to dismiss an
action in South Carolina circuit court based on lack of subject matter jurisdiction and lack of
personal jurisdiction. See Melton, 452 S.E.2d at 835. The North Carolina Highway Patrol argued
that under North Carolina law, North Carolina state actors could only be sued in the North Carolina
Industrial Commission. In rejecting these arguments, the South Carolina Supreme Court held that
“North Carolina’s partial waiver of [sovereign immunity] is sufficient to allow Melton to maintain
his suit” in South Carolina.

Similarly, in Newberry, the State of Georgia presented its arguments concerning sovereign
immunity to the courts of South Carolina. Newberry, 336 S.E.2d 464. Finally, in Hyatt, 139 S.Ct.
at 1490-1491, the State of California spent 21 years in Nevada courts contesting Nevada’s ability
to apply its sovereign immunity statute, rather than California’s, to an action against its Franchise
Tax Board.

It is difficult for the court to believe that the Supreme Courts of both South Carolina and
the United States failed to notice that the relevant state courts lacked subject matter jurisdiction to
even hear and consider the matters before them. Instead, it is apparent that these courts possessed
subject matter jurisdiction to hear and consider the objecting states’ sovereign immunity claims.
Likewise, the North Carolina Superior Court possessed subject matter jurisdiction to hear and
determine NEXT’s objections to the arbitration based on sovereign immunity grounds. NEXT
failed to appear before the North Carolina Court and the North Carolina Judgment is final and

entitled to Full Faith and Credit in South Carolina.
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Further, even if NEXT had appeared in North Carolina to contest the award, South Carolina
is amenable to suit in North Carolina based on South Carolina law. In its original motion seeking
relief from the North Carolina Judgment, NEXT did not specify the basis for which it sought relief
from the judgment but argued that sovereign immunity prevented it from being sued in North

Carolina, citing to Newberry v. Georgia Dep’t of Indus. Trade, 286 S.C. 574 (1985) and Franchise

Tax Board of California v. Hyatt, 139 S. Ct. 1485 (2019). The issue in both Newberry and

Franchise Tax Board was whether one state may exercise jurisdiction over another state despite

that state’s objection to the foreign state’s proceedings. In both Newberry and Franchise Tax

Board, the dispositive consideration was whether the state was a “consenting” state. The answer
to this question depends on whether or not the state has waived sovereign immunity for the types
of claims brought in the foreign court. See Hyatt, 139 S.Ct. at 1496-1497; Newberry, 336 S.E.2d
at 464; Melton, 452 S.E.2d at 835-836. If it has, it is a “consenting” state and a foreign state court
may choose to exercise jurisdiction over it. South Carolina has unquestionably waived sovereign
immunity with regard to breach of contract claims. It is therefore a consenting state as to the claims
brought by AT-NET, and the North Carolina judgment based on these claims is valid.

For these reasons, the North Carolina Judgement is valid and enforceable against NEXT.
It 1s noteworthy, however, that NEXT appears to have shifted its position regarding whether a
South Carolina state actor may be bound by an arbitration clause. In its original motions, NEXT
argued that it could not be forced to arbitrate. Now it argues that it can be forced to arbitrate but
only in South Carolina. This is noteworthy because the contract in this case involves interstate
parties and the arbitration provision, therefore, is subject to the Federal Arbitration Act (“FAA™),
9 U.S.C. § 1, et seq. The Supreme Court of the United States has held that “when parties agree to

arbitrate all questions arising under a contract, the FAA supersedes state laws lodging primary
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jurisdiction in another forum, whether judicial or administrative.” Preston v. Ferrer, 552 U.S. 346,

359, 128 S. Ct. 978, 987, 169 L. Ed. 2d 917 (2008). Thus, the FAA preempts contrary state law
and, therefore, the underlying arbitration itself was proper in North Carolina.

Finally, NEXT argues that the North Carolina state court failed to engage in any analysis
regarding NEXT’s amenability to suit in North Carolina. This is unsurprising since NEXT chose
not to appear and present any of its arguments to the North Carolina court.

THEREFORE, for the reasons stated above in its original order, and based on the
arguments of counsel, the memoranda submitted, the record in this case, and the common and
statutory law of the State of South Carolina, NEXT’s motion to alter or amend the judgment of the
court is DENIED.

AND IT IS SO ORDERED.
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