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STATE OF SOUTH CAROLINA )  INDICTMENT
) ,
COUNTY OF CHARLESTON )

At a Court of Generat Sessions, convenied on April 4, 2011 the Grand Jurers of Charleston Coﬁmy present
upon their oath:

Armed Robbery

That on or about September 15, 2010, in Charleston County, South Carolina, the Defendant, KEENAN COAKLEY,

while at — Mt. Pleasant, South Carolin, by use of force, threats or intimidation and

Tivhite armed with a deadly weapon, or while alleging, either' by action or words, was armed while using a

« Tepresentation of a deadly weapon or other object which a person present during the commission of the robbery

reasonebly belisved to be a deadly weapon, did take and carry away goods and/or monies from the person or

‘1 immediate presence of Phone Smart employegs with the intent to permanently deprive the victims of possession
. thereof, In yiolaﬁon of Segtion 16-11-330(A) of the South Carolina Code of Laws (1976) as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.
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ai ALL UF SULEH LAKULINA V ) X I HE LUURIL U URENLKAL DIV
COUNTY OF Charleston ) |

STATE -, Vs ) INDICTMENT/CASE#: __ 2011GS1002078

. Keenan Coakley ) AlWi; _ K674464

AKA: : y  Dateof Offenso: _9/16/2010

Race: BLACK Sex: M Age: 22 y SCCode §: 16-11-0330(A)

DOB: SS# ) CDRCode#: 0139

Address: )

City,Statezip: PLEASANT, SC 2946

DL#: SIDF: _§C01882657 g ~ SENTENCE SHEET

*CDL Yes[] Nof] CMV Yes[] No[] Hazinat Yes[] Ne[] T

In disposition of the said indictment comes now the Defendant who was CONVICTEDOF or  -f§PLEADS

TO: ARMED ROBBERY _ )

inviolationof § 16-1 1-0330(A) of the S.C. Code of Laws, bearing CDR Code # _0i38

[] NON-VIOLENT _ [X] VIOLENT [JSERIOUS [XIMOST SERIOUS  [JMandatory GPS(CSC [0§17-25-45

w/minor Istor Lewd Act)

4The eharge is: . As Indicted, [JLesser lncludod Oifenss,  [[]Defendant Waives Presentment to Grand Jury. {deferdant's initialg) -

Fegotiations or Recommendation, @Negouaﬁed Sentence, [] Recommendation by the State, -
) ?E

[B{tate Department of Corrections, [ ] County Detention Center,

fora: delemmats tarm of ‘ Q deyslmonﬁ [C] underthe Youthful Offender Act not 10 exceed years
and/or to pay a fine of § s provi at upon the service of days/months/years and/or payment

of§ - ; plus costs and assessments as applicable"- the balance is suspended with probation for
months/years and subject to South Carolina Department of Prebation, Parola and Pardon Services standard cond:tions of

. probation, which are incorporated by reference, ,
{1 _RONCURRENT or [ CONSECUTIVE to sentence on;

The Defendant is to be-given credit for time served purslianttos .C.Code ~ § 24—13-40 to be ealcnlated end applied

by the State Department of Corrections. Cﬂgﬁ |
[0 The Defendant is to be placed on the ng{stry of Child Abuse and Neglest pursuant 10 S.C. Code §17-25-135.

Parsuant to 18 U.S.C Section 922,it s uniswfol for 8 person convieted of a violation of Sectian 16-25-20 or 16-25-65 (Criminal
. Domestie Violence ) to shiptransport;possess,or receive a fivearm or ammunition,
SPECIAL CONDITIONS:
[(JRESTITUTION: [ Peferred [] Def. WalvesHeariig  [1Ordersd  PTUP

" Towk § plus 20% fee: o § daysmours Public Service Employment

‘Payment Terms: __ ObtainGED [
[J Setby SCDPPPS , Attend Voc, Reheb. or Job Corp.
v _ — — ~ May serve W/E begining
Recipient: : Substance Abuse Counseling a
*Fine: : $ Rendom Drug/Alcohol testing
§ 14-1-206 (Assessments 073 %) s Fine may be pd. in equal, consecutive weekly/monthly
8 14-1-211(A)(1) (Conv. Surcharge) $100 § !l!E. E pmts. of § beginning
14-1-211{A)(2) (DUI Surcharge) $60 §
g $6-5-2995 (DUF Assesstnent) 2. § the_-_ poid to Publi Defender Fund
§ 56-1:286 (DUI Breath Test) 25 8§ T
Proviso 47.9 (Public Def/Prob) $500 “§
8 14-1-212 (Law Enforce. Funding) 325 [3 :s Q ]
§ 14-1-213 (Drug Court Surcharge) S50 8§ )
§ 50-21-114(BUI Breath Test Fee) 0§ '
5 56-5-2942(3) (Veliicle Asscsement) $40/ca. " § [3 Appointed PD or appointed other counsel,
Proviso 50.5 (SCCJA Surcharge) $5 $ € 47.12 requires $500 be paid to Clelk
F%toCounty (if paid in installments) $ dur{ng probation.
TOTA), $ ég g
M Presiding Judge
Cletk of Cowt/ Depiny Clesk _% o Judge Code: 4
ComtReporern _Tdebporah oacmesf ~ Sentence Date:

SCCA/217 (037201 1)

Defendant Attomey for Defendant SCBarf -

- TNRY.aT
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FORM 5
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STATE OF SOUTH CAROLINA

Chas -

County of ‘ )

Full name end prison sumber (if any) of Applicant

v.
APPLICATION FOR 25

State of South Carolina POST-CONVICTION RELIEF -

o
s’i:g\
2 W

INSTRUCTIQNS - READ CAREFULLY

In order for this application to recelve consideration by the Court, it shall be in writing (légibly
hendwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in -
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
" which qumlon any such contmued answer refers.

Since every application must be sworn under-oath, . any false statement of a material fact therem
may serve as the basis of prosecution and conviction for, perjury. Applic,ants. should, therefore, exerclse
care to assure that all answers are true and correct, .

If the application is taken jn forma pauperis, it shall include an afﬁdavit‘(qttachgd atthe back of
~ the form) setting forth information which establishes that applicant will be unable to pay the fees and "

costs of the proceedings. When the application is completed, the original shall be mailed to the Clerk of
Court for the County in which the applicant was convicted. ,

1. Place of detention FSEDF

M&J&m&m&lﬂ —
2.  Name and location of Court which imposed sentence MEAM&M
shstays, ¥E0stoaL copautt

3. Name(s) of co-defendant(s) (if any) JARRETT GRADOTEK  KEVLN, SNWMLES -

4, The indictment number or numbers (if known) upon whicli and the offenses for which '

sentence was imposed: _ T o
® J1-GS-10-207% — Aemep ROPRERY
® o




©

The date upon which sentence was imposed and the terms of the sentence: i

@® DEEmeR @ 3013, 10 yeaps

®)
© -
Check whether a finding of guilty was made:
@  afteraplea of guilty
()  afterapleaof not guilty Yy~

(¢)  after aplea of nolo contendere ] o0

Dig_ ygl.i appeal from the judgment of conviction or the imposition of sentence?
6 N

If you answered “yes® to (7), list: / N
(8  the name of each Court to which you appealed:
i SC couRT oF APREAL

12

SRR

iii.

putt t

(b)  the result in each such Court to which you appealed:
i 5 Wi TELRMED .

i,

iii. - 1
(c) the date of'each such result:

i AUGUIT I, OIS 4 .

fii.

. (d) if known, citations of any written opinion or orders entered pursuant to such

results:

If you answered “no” to (7), state your reasons for not so appealing:

(@) -

ATttt U AL T LI R R T IR L AR LI
I A E e T T e e BT e et S L

®
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10.

11,

12.

13,

- State congisely and in the same order the facts whlch support each 0 the unds set out

_(b) the name and location of the Court in which each was filed:

SV

e, :

©

State concisely the grounds on which you base your allegation that you are being held in wseL B
PRELANT Wik DENLED RIGH 1O SFreoTDi6 NSSTSTANLE OTF Lo
custody unlawfully: mmmm QY THB ST¥ «No mumeeum nmaumem'ro THE u,s. oumm
ol 3 an SIS '

Tex S PERBRMANGS D HLRL PO PREOTTY,.
in (10) S66 2‘-’,@% N, Wishioag s %E WS 68 (.HS‘I) COUNSGLS RETS OR OMISSIONS
@  Teuds SN PRENOT SNIE0 To, - on 88K) ——?
() - g
Prior to this application have you filed with respect to this conviction:

(a)  any petition in a State Court under South Carolina Law? N

(b)  any petition in State or Federal Coutts for habeas corpus or post-convictions o
relief? N© ‘

(¢)  any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? NO _

(d)  any other petitions, motions or applications in this or any other Court?

If you answered “yes” to any part of (12), list with respect to each petition, motion or

application:
(a8) the specific nature thereof:

. ;}:.,
1. Y

ii.

i,

iv.

ii.

iv.
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(c) the disposition thereof:

Al

ii,

jii,

iv.
(d) the date of each such disposition:

ii.

jil.

iv..

(e)  if known, citations of any written opinions or orders entered pursuant to each such
disposition:

i.

id.

fii.

iv.

14.  Has any ground set forth in (10) been previously presentéd to this or any other Court,
State or Federal, in any petition, motion or application which you have filed?

15.  Ifyou answered “yes” to (14) identify:
" (@)  which grounds have been presented: )

1.

jii.

(b) the prdéeedings in which each ground was raised:

i.

iii.

Revised 3/2003
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16.

17,

' 18.

Femmsed et ssussmmsi e emelimlamusname sl e A T RS OGS T s 1% 20 25 L SFINT reey PP AN A TSI P e o

If any ground set forth in (10) has not previously been presented to any Court, State or

_Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

@

()

©

Were you represented by an attorney at any time during the course of:
(@)  yourarraignment and plea? i (55)

(®)  yourtrial, ifany? __ Y55

(¢©)  yoursentencing? YG&S

(d)  yourappeal; if any, from the judgment of conviction or the imposition of

-sentence? \‘6$

(¢)  preparation, presentation or consideration of any petitions, motions or
applications with respect to this conviction, which you filed?

NO \

If you answered “yes” to one or more parts of (17), list:
(a)  the name and address of each attorney who represented you:

i. %gﬂbm RUNYON SR,
3 GAMEtock ANG,STE:303 . CHARLESTOM , SC A940'T

i,

iii.

(b)  the proceedings at which each such attoiney represented you:
L _TRIAL

ii. Rfmb

.

Revised 3/2003




19.  State clearly the relief you seek in filing this application:

VAeATEON OF CONVICTRON AND SENTENCE

20,  Are you now under sentence from any other court that you have not challenged?

NO

STATE OF SOUTH CAROLINA

County of _Chear /e S fo

)
) VERIFICATION
)

L__Keenmwn Coafiley _, being duly swom
upon my oath, depose and say that I have subscribed to the foregoing application; that I know the
contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and

allegations therein set forth are true.

. Ul crl ore me tnis gw
@ (SR e me ﬁ?r

Notary Public

o

My Commission Explres
My Commission Expires: . larch5,2018

Revised 3/2003
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' APPLICATION TO PROCEED WITHOUT PAYMENT
o OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I, fkdﬂ/l an ceakieY ' , hereby apply for leave to
proceed in this action without prepaynient of fees or costs or security therefor. In support of my
application I declare under penalty of petjury that the following facts are true:

(1)  1am the applicant in this action and I believe I am entitled to redress.

(2)  Because of my poverty I am unable to pay the costs of said procéedi_ng or give
security thereof, ‘

. Applicant

chﬁbed l:ipomge.d.\‘is
. B T

ik S« N

oty Bubl i MyCommission Expire~ ¢ ‘ ‘
- o . k! ;
My Commission Expires: . farch b, 200
Revised 3/2003

7 ‘ —
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IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COQUNTY OF CHARLESTON

Keenan Coakley, #358058, 2015-CP-10-5906

State of Soiith Cartling;

Respondefit: -

R WL WPSLER 5 S UL NI N e S N W N R N

| In response 10 the post-coriviction relief ';applieaﬁon filed on November 2, 2015, the

Respondent Wellid :sl';‘ow this' Coutt: | |

The. Apphcant i mcarcerated thh 1he Seuth Carohna Department of Correctlons pureuant to
the Charleston County Clerk of Court 5+ orders of commltment The Apphcant Was mchcted by the
April 2011 term of the Charleston County Gfand Jury for Axmed Robbery (201 1-GS ~10-2078).
jury trial pursuant to wh‘ichheawas found guiltyas indicted. The Honorable R, Markley Dennis, Jr.
sentenced the Apphoant to conﬁnement for. saxteen (l 6) years | | |

A notlce of appeal was ﬁled on: Apphcant’s behalf and an appeal perfected pursuant to
Anders v Ca.hforma 378 U S. 738 87 S Ct 1396 (1967). The ‘South Carolma Court of Appeals ¢
affirmed Apphcapt?s C/QIIViQtlQH: and sentence. State v. Coakley, Op. Ne, .20:155~—UP—412 (filed on

Angust 12, 2015). The Remiittitur was issned on August 28; 2015.
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1L

In his application for post conviction relief the Applicant alleges that he is being held in
custody unlawfully for the following reason:

‘1. “Ineffective Assistance of Trial Counsel”

For the purpose of this Return, the Respondent incorporates the Clerk of Court records, and
the South‘ Carolina Department of Corrections’ records, the record on appeal and Court of Appeals
opinion. The Respondent reserves the right to amend this Return upon receipt of any relevant
materials.

III

Respondent construes Applicant’s allegation as alleging ineffective assistance of counsel.
The Respondent asserts that the Appli@t’s allegation of ineffective assistance of trial counsel is
without merit. The Respondent also asserts that the Api)licaht’s attorney rendered effective
assistance well within the.standard of reasonableness within professional norms for a criminal
defense attorney.

A two-pronged test is used in evaluating allegations of ineffective éssistance of counsel.
First, the applicant must prove that counsel’s perfonnam:Ie was deficient. Under this yprong, attomey
performance is measured by its reasonableness under professional norms. Chém[ v. State, 300 S.C.
at 117,386 S.E.2d at 625, (citing Stric;kland v. Washington). The proper measure of performance is
whether the attorney provided representation within the range of competence required in criminal
cases. The courts presume that counsel rendered adequate assistan_ce and made all significant
decisions in the exercise of reasonable professional judgment. Strickland v. Washington. The

Applicant must overcome this presumption in order to receive relief. Cherry v. State, 300 S.C. 115,
Page 2 of 4



386 S.E.2d 624 (1989).
Second, counsel's deficient performance must have prejudiced the Applicant such that there
is a reasonable probability that, but for counsel’s unproféssional errors, the result of the proceeding

would have been different. Id. A reasonable probability is a probability sufficient to undermine

confidence in the outcome of therial. Johnson v. State, 325 S.C. 182, 480 S.E.2d 733 (1997). In

1013

other words, where ineffective assistance of counsel is alleged as a ground for relief, the Petitioner o

must prove that counsel’s conduct so undermined the proper functioning of the adversarial process

* that the trial cannot be relied -ﬁpon as having produced ajust result. Strickland v. Washington, 466

U.S. 668, 104 S. Ct. 2052, 2064 (1984); Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).
| The Respondent submits1 that the Appliéant cannot satisfy either requirement of thé
Strickland v. Washington test. However, the:allegatién of ineffecti\"e assistance of cOunseI probably
raises quesﬁons of fact that cannot bg conclusively refuted by the record. The Respondent requests
an evideritiary hearing to fully resolve this issue. Sﬂa__rper v. State, 279 S.C. 264, 305 S.E.2d 247
1983). "
V.

Each and every allegation contained within the application not hereinbe}ore either -
expressly admitted, qualified or explained is hereby denied. -

| v.

WHEREFORE, the Respondent requests an evidentiary hearing solely for the ﬁurposé of
determining whether the Applicant’s trial counsel was ineffective and wh;:ther the Applicant’s
éppellate counsel was ineffective. |

Respectfully submitted,
ALAN WILSON

Attorney General
Page 3 of 4
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JOHN W. McINTOSH
ChiefDeputy Attorney General

JOHAN

NA C:. VALENZUELA

" Senior Assistant Deputy Attorney General

I "'RUTLEDGE JOHNSON
Assistant Depiity Attorney General

FOR RESPONDENT

Office of the Attorney General

P.0. Box 11549

Colunibia, SC 29211

Telephone: (803) 734-3737

Page d-of 4
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STATE OF SOUTH CAROLINA ) |
)  INTHE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) | o
| B | ;  2015-CP-10-5906
KEENAN COAKLEY, #358058 ; ,
Applicant, ; » ,

vs | ; AFFIDAVIT OF SERVICE BY MAIL

STATE OF SOUTH CAROLINA, ; | h
| | Respondent. ;

1. I am an employee of 'the Respondent in the above-captioned action.

2. Regular communication by mail exists throughout the State of South Carolina
and that this is a proper circumstance of service by mail. '

3. | I have this day served a copy of the Return in the above-captioned matter on the
following person(s) by depositing same in the United States mail, postage prepaid:

- James K. Falk, Esquire
Falk Law Firm, LLC
Post Office Box 1058
- Charleston, South Carolina 29402

DATED this 9% day of June, 2016.

Brianna Arnone, Legal Assistant
'For Respondent
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS
) _
COUNTY OF CHARLESTON ) FOR THE 9th JUDICIAL CIRCUIT
) - :
Keenan Coakley ) g
Applicant ) 2015-CP-10-5906
Vs. )
State of South Carolina . ) Amendment to PCR Application
. Respondent,)

)

Applicant by counsel hereby amends his November 2, 2015 PCR application to add the following grounds
for relief, namely that trial counsel provided ineffective assistance by:

1. Failing to move that Applicant be tried separately from his co-defendants.

2. Failing to object to the Court’s use of the phrase “searching for the truth™ in its charg'e on reasonable
doubt. (TR. 862 1. 8).. B .

3. Failing to object to the Court’s circumstantial evidence charge. (TR 867 1. 25.— 868 1. 10).

4. Failing to request Jury Charges on the lesser included offense of Strong Armed Robbery.  ,

5. Filing to request an adequate charge regarding multiple defendants similar to the following: There
are [two, three, etc.] defendants in this case. Each is charged with Armed Robbery or its lesser
included offense. Whatever verdict you find, it does not have to be the same as to [both] [all]
defendamts. You take each defehddnt. consider the evidence as to him, and write your verdict in

accordance and in conformity with the evidence in the cdse and the instructions that I have given
you and will heregfier give you. Where more than one person is charged with a crime, if the
evidence warrants it, you may convict one and acquit the other, or you may acquit both, or you
may convict both. It will depend upon your view of the testxmony and evidence, which you alone
are to pass upon. 4 :

See South Carolina Request to Charge-Criminal, Ralph King Anderson, Jr. § 1-27.

ERTIFICATE OF SERVIC

Undersngned certifies that on July 18, 2017 a copy of the above was mailed to Kelly Oppenheimer, Esq. at
the address listed above.

ies Fi
Counsel for Apphcant .



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) 2015-Ccp-10-059206

KEENAN COAKLEY,

Transcript of Record
(PCR Hearing):

Applicant,

Octocber 2, 2018

)

)

)

)
©VS. . )
)
STATE OF SOUTH CAROLINA, )
)

)

Respondent.

BEFORE:
Honorable Michael G. Nettles

Charleston County Courthouse
Charleston, South Carolina

.APPEARANCE S:

James K. Falk, Esquire
Attorney for Applicant

Kelly Oppenheimer, Esquire
Attorney for Respondent

Kay H. Richardson
Circuit Court Reporter

1017
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' Coakley v. State - 2015-CP-10-05906 3

BY THE COURT

OCTOBER 2, 2018 - 1:23 P.M.

BY THE COURT:

THE COURT: Yes, ma'am, you}re recognized.

MS. OPPENHEIMER: Méy it please the Court, Your Honor.
This is Keenan Coakley versus the State of South Carolina,
docket number 2015-CP-10-5906. During its April 2011 term,
the Charléston County Grand Jury indicted Applicant for armed
robbery. Wiiliam L. Runyon, Jr. represented him on this
charge. Assistant Solicitors, Jennifer Sheeley and Emanuel
Ferguson both with the Ninth Circuit Solicitor's Office,
prosecuted the case.

On December 2nd through the 6th, 2013, applicant and his
two co-defendants, Jarret Graddick and Kevin Smalls, proceeded
to ; jury trial before the Honorable R. Markley Dennis, Jr.
Upon deliberations, the jury convicted.both Applicant -- both
Applicant and Mr. Graddick as indicted and Judge Dennis
sentenced Applicant to a term of imprisonment of 16 years.
Applicant filed a timely notice of appeal and Mr. Runyon again
affected an appeal on his behalf.

On appeal, Applicant raised the following the issue. It
was reversible error to allow the alleged statement as it
introduced other alleged acts in violation of Rule 404 (b) of
the South Carolina Rules of Evidence. Following briefing, the
South Carolina Court of Appeals affirmed Applicant's

conviction and sentence with unpublished opinion on August
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10

11

12

13

14.

15
16
17
18
19
20
21
22
23
24

25

Coakley v. State - 2015-CP-10-05806 4
BY . THE COURT

12th, 2015. The remittitur was issued on August 28, 2015.

On November 12, 2015, Applicant filed an application for

|post-conviction relief alleging ineffective assistance of

counsel for failing to request an insubstantial circumstantial
evidence jury charge. The state made its return on June 9th,
2016 requesting an evidentiary hearing be held. Thereafter on
July 18th, 2017, through his counsel, Applicant amended his
application to include various additional grounds of
ineffective assistance of counsel.
_ApplicantAis present today and represented by Mr. Falk.
THE COURT: Mr. Falk, you're recognized.“If you could
delineate your specific grounds for the post-conviction relief
that you intend on going forward with today?
MR. FALK: I plan on going forward with the grounds set ’
, y
forth in the amended PCR application. The first one being
that this was a case with -- this was a multiple co-defendant
case, which I think there were different levels of culpability
there. Counsel did not move for a severance, and so a failure
to even try and seek a severance ié our first issue.
| .The second issue is during the part of the Court's charge
to the jury, the Court used the searching for tHe truth
language as part of the charge and we believe that that is a
burden‘shifting language to use as part of the charge and
should've been objected to by trial counsel.

And then we're going -- Mr. Coakley discussed the issue
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of his circumstantial evidence charge and we think that trial
counsel was ineffective for failing to ask for a strong-arm
lessor included offense charge as it would apply to Mr.
Coakley. N

And finally, theré was a charge that we think would've
been appropriate in this case and especially in light of the
fact that there were multiple co-defendants, and I've set
forth the charge on this amended application. But basically,
this is a case where we had three co-defendants, and I
believe, and I'm using a charge from Ralph King Anderson's
charge to jury book. And we think that charge should've read
something to the effect that if there are two defendants, or
more than two defendants in this case, each is.charged with
armed robbery or 'its lessor included offense, whichever
verdict you find, it does not have to be the same as to all
defendants. You take éach defendant, consider the evidence as
to him and write your verdict in accordance and in conformity
with the evidence in the case, any instructions that I have
given you and will hereafter give you. Where more than one
person is charged with a crime,- if the evidence warrants it,
you may convict one and acquit another, or you may acquit
both, or you may convict both, will depend upon your view of
the testimony and the evidence, which you alone must pass on.
So, there was no kind of charge, which I think is appropriate

in a multiple co-defendant case that the jury had to make a
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determination as to each defendants' culpapility.
THE COURT: All right.
MR. FALK: So, that's what we choose to go forward on.
THE COURT: Very good. You may call your first witness.
MR. FALK: We call Mr. Runyon to the stand.
THE COURT: Yes, sir. Take your time there and I'm going
to ask you, if you could, to place your left hand on the Bible
and raise your right hand as the clerk administers the oath.

WILLIAM L. RUNYON, JR., HAVING BEEN

DULY SWORN TESTIFIES AS FOLLOWS:

MR. RUNYON: Thank you.

CLERK: Have a seat. If you will, state your name for
the record and spell your last name, please, sir.

MR. RUNYON: William L. Runyon, Jr., R-U-N-Y-O-N.

DIRECT EXAMINATION OF WILLIAM L. RUNYON, JR. BY MR. FALK:

Q: Mr. Runyon, were you retained in this case?
A I wasn't directly retained, but I was retained counsel.

Q: Okay.

A I, I came into the case initiélly with the associate
counsel, Ms. Ameika. This was a multi-charge case and at some
point in time, there was some differences of opinion between
Ms. Ameika and Mr. Coakley, and Mr. Coakley wanted to go
forward with just me as counsel.

Q: Okay. Did you have an opportunify to kind .of familiarize

yourself with the facts of the case before today?
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A: Actually, briefly. What occurred was, I tried the case

‘and I took the case up on appeal and then after the

affirmation and the state dismissed the other three charges, I
was asked to turn over Mr. Coakley's file to his father for, I
think for the purpose of giving it to Mr. Coakley, which we
did and, and his father came by and signed a receipt and
picked up the entire file. So, I haven't read anything, like
the transcript or the record on appeal.

Q: Okay. Do you have -- do you have a récollection that
there were multiple co-defendants in this ‘case?

A; Yeah, and I have a very good recollection there were
muitiple co—-defendants in this case.

Q: And cne of them was Jarret Graddick?

A That =- that's correcf, yes, sir.

Q: And do you recall who the other co-defendants were?

A I don't recall them by name, gquite frankly.

Q Did they have different levels, sort of, of responsibility
for the crime in this case?

A: Three out of four did, yes, I think.

Q: Okay. And this was tried -- this Was a joint trial, was
it n&t?

A: It was a joint trial.

Q: Okay. Was there a discussion about —-- did you ever

consider trying to get this trial severed so that he would be

| tried separately?
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A: Did I consider it, yes; did I move for it, no.

10g: And what was the basis for your consideration; did you

think it was a ---

A: Well, you -- and I know you're familiar, with the facts of
the éase. One of the primary problems for Mr. Coakley was —-
and it was a small part but essential circumstance in the case
-— when the police fell in behind them and they, they stopped
the car, so to speak, during that process, Mr. Coakley .
allegedly said, keep going, I'm not going back to jail. As I
said, there were multiple charges that he had. He'd been in
jail and had gotten out and, I mean, that's kind of an

incriminating statement. It doesn't prove he did this crime,

|but he raises the issue of other crimes and I thought that --

I considered whether or nét I -- we could -- we could -- how
we were gonna to handle that one of those ways to handle it
would be if we could possibly sever it, but under the whole --
but I made a decision in talking with Mr., Coakley that I
didn'f think we could get it severed, and I didn't make that
motion.

Q; Okay. So, the decision not to sever was based on the fact
that you just didn't think it made sense because you didn't
think it would be granted?

A: Basically, yes, sir.

Q: Okay.

A: Basically, I, I -- I mean there's some lawyers who they'll
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make every motion in the book; I'm not one of those lawyers.
Q: I just want to clarify that it wasn't necessarily a trial
strategy decision that you thought he would be better off

trying together, did you?

~~-

A: Well, that's not an accurate statement. If you -- if you
read the transcript, as I recall, we —-- the state had a
witness, who séw three people get out of the car and go to
through this undeveloped area which ultimately led to the site
of the armed robbery. BAnd that witness, under oath, said that
he could recognize Mr. Keenan Coakley and that Keenan Coakley
was not one of those three people. You knéw, so, so frankly,
we had the situation where if -- if he was tried by himself,
he was not gonna be subject to be viewed by the jury as being
taller or shorter or what have you than the other three. How
does this person who supposedly caﬁ recognize Coakley, you
know, compare him to the other three? That was part of the —-
that was part of the strategy. |
Q: Somewhat —-—-—

A: I say part of the strategy; let me say that was part’of
the consideration of the strategy.

Q: So, the witness said that he knew Coakley and that he was
not part of -- one of the three; is that what you said?

A: That's my recollection of the transcript.

charge, I can show it to you, Line -- on Page 862. If I may
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approach the witness?
THE COURT: Yes.

BY MR. FALK:

Q: I've highlighted a sentence from the Court's charge to
the jury, that's -- what is that, Page 862, Line 7 or Line 82
A: 7, 8 and 9, yes, sir. ,

Q: Okay. And could you just read that language?

A: Who searching for the truth in the case, they hesitate to
act or to take some action.

Q: Okay. So, that was part of the Court's charge. Did you
consider whether or not that language is burden shifting,
because obviously client is under no obligation to -- this
really isn't the matter of what the truth was is w@ether or
not the state could prove beyond a reasonable doubt that Mr.
Coakley was guilty?

A: Well, frankly, I think, I, I couldn't agree with your
characterization. I still -- I don't think it shifted any
burden, and I did not object to it.

Q: Okay. Now, what was -- what''s your recollection of the
testimony about whether or not there was a gun or that there
was a weapon?

A: My recollection is that at least one of the clerks in the
telephone store said there was a weapon.

Q: Okay.

A: And of course, we're saddled with the hand of one is the
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hand of all, which is a frustrating concept for a criminal
defendant in South Carolina, and I did not ask for any lessor
included charge even though I don't recall whether or not
there was any description that Mr. Coakley was the one who had
the gun. I think someone else had the gun. I could be
mistaken about that, but ---

Q: I mean, the record shows that you did not ask for a lessor
included of strong arm, and was that a trial strategy
decision?

A: Thaf was a, a —— 1t was a decision made based upon the
facts of the -- of the case, the testimony in the- case, and
the -— to a certain extent when you -- and yes, the arguments
to the jury. I mean, as a practical matter, you can -- you
can stand up there and argue to a jury that there was no
weapon in this case, find him guilty of, of -- of strong arm,
but if you're arguing a fact which, you know, there was some
testimony about, I mean, the problem with that is, 1is, you
know, the jury is gonna go back in the jury room -- and in

November of 1999, I served on the jury, so I know what goes on.

question whether or not you've taken leave of your senses. I
think you got to have a coaching argument based upon the
testimony of the case if you're gonna ask the jury and a juror
to consider to find -- I mean, in this case, there was a

i

question of whether or not he was one of the three people that
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went in there, whether he did it, not whether it was an armed

robbery or not.

THE COURT: Mr. Falk, was there‘—— ié the;e anything in
the record that you can point to that would seem to indicate
that there was not a gun? Was it uncontroverted that there
was a Qun?

MR. FALK: AIt would take me a minute to point to that.

THE COURT: Okay. I mean, I'm not sure you can point to
it if it's not there, but are you saying there is some
indication there was not a gun?

MR. FALK: Yes, I believe so.

THE COURT: Okay.

MR. FALK: Let me just get on to my last point.

BY MR. FALK:

Q: Now, I —— I've read a charge, a suggested charge, that
said that -- a charge to the jury in Ralph King Anderson’'s
book. I'm not sure if there's other charges with similar
language, but was there consideration about a charge to the
jury so that the defendants =- so that would make.the'Court -

remind it of the fact that they have‘:to make an individual

determination of the facts of the case as it related to each

|lof the codefendants and so that they had to make a

determination and that they could find Mr. Coakley not guilty
and find the other defendants guilty?

A: My recollection of the charge to the jury from Judge
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Dennis was thgt, yes, he made that clear that they didn't have
to convict everybody or acquit everybody, that there was an
individual -- it was not a King -- there was not a Judge Ralph
King Anderson charge, however.

Q: Okay.

A: BAnd I didn't -- and I didn't request that and if you want
to -— if you're loocking at that, I handled the appeal and I
didn't raise that on appeal.

Q: You couldn't have raised it on appeal unless you asked for
it at the -- at the trial? |

A: Well, actually ---

BY THE COURT:

THE COURT: I tell'you what we're gonna do. Why don't
you look in the transcript and see if you can find any
testimony that would establish -- that would lead one to

believe that there might not have been a gun and I'm gonna

MR. FALK: Thank you, Your Honor.

THE COURT: Mr. Falk, what page in the transcript does
the jury charge start?

MR. FALK: Your Honor, I've got that.

THE COURT: Apparently, they took a witness -- okay, very

What page again, apparently there's -- they started the

charge and then took another witness. I think I'm getting
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closer. Hang on a minute. This is very convoluted. N

MS. OPPENHEIMER: Your Honor, Page 858 is where —--

THE COURT: Pardon me?

MS. OPPENhEIMER: 858.

THE COURT: Okay. Very good. .

MS. OPPENHEIMER: They start the jury trial, or charge,
excuse me.

THE COURT: Mr. Falk, I'm gonna allow you to continue to
look for that. Two things that I would mention, I think what
you're talking about is shifting of the burden of proof in the
search of the truth. 1It's a whole different thing than what
took place here. I think Judge Russo was reversed on that and
it was, 1t was an obligation -- saying that they have an
obligaticn to seek the truth to de what's right and to do
what's fair and they have an obligation to essentially
convict, is kind of what the language of it, but what he _says
here is not that at all. It says, and you wiil evaluate each
piece of evidence and decide what you find to be credible and
believable and decide what you find to be credible and
believable. And; in so doing, you will determine the truth of
the evidence and both fhé state, Mr. Graddick, Mr. Coakley and
Mr. Smalls. The attorneys expect that you will perform that
consistent with your oath and I'm confident that you will.

MR. FALK: Your Honor, that's the case that I was

referring to.
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THE COURT: Is the one that Russo ---

MR. FALK: Yes, sir.

THE COURT: That's a lot different than what's in this
one; don't you agree?

MR. FALK: Yes, Your Honor.

THE COURT: I don't think’' that applies here. This,

essentially, this is very fair and it doesn't say that the

|defendants have to prove anything. It doesn't essentially

tell the jury they've got an obligation to find somebody
guilty is essentially.what you could construe Judge Russo's
opinion to be.

The other thing that I think is important, if you look at
the charge, 859, it says but it's important also to realize
that there are three separate indictments, three separate
defendants, and three separate determinations that you will
have to make, and each party is entitled to a fair and
impartial determination based on your assessment of the
evidence. That's exactly what you're saying that should've
been askéd for. He didn't object to it becguse it was already

in there.
e
MR. FALK: Well, except that the language that they're
free to convict one and acquit another.
THE COURT: It says that. It says, three séparate

defendants, three separate indictments, and each party is

entitled to a fair and impartial determination based on your
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assessment of the evidence. That's as plain as you can get.

But you disagree with that?

MR. FALK: I think he needed to add the other statement
that they can all be found guilty, one can be found guilty, or
one can a?d the other can't.

THE COURT: Well, all right. Hang on just one second.
Well, it goes on to say, each defendant has entered a plea of
not guilty to the indictment pertaining to him, which placés
then upon the state the burden of proving him guilt. Because
as I mentioned to you, persons accused of a cfiminal offense
are never requited to prove or disprove or explain anything at
all, and they certainly are not reqﬁired to prove their

innocence. It goes on to say, and each of you -- I don't know

where Judge Dennis -- he must've wrote this himself; it's not

ltypically what, what a jury -- what a judge charges. I mean,

it's not,what{s been prescribéd the Supreme Court. 1It.says,
and each of you, under your oath, muét actively presume that
each of thesé defendants are innocent and can only change that
wheﬁ and if you are persuaded beyond a reasonable doubt of his
guilt. JIt goes on to say, and the state has to prove
each defendant's guilt beyond a reasonable doubt.

Mr. Runyon, is that your understanding and your
recollection of the charge?

MR. RUNYON: That's my understanding and recollection of

the charge and not to answer any questions that I haven't been

[
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asked, but Judge Dennis_did prepare the charge in advance of
giving the charge, he did give it to all counsel, and he did
in fact author this charge to fit the fact that it was a
multi-defendant case.

THE COURT: Yeah. If you read it carefully, I think
thaf's ultimately clear.

Ms. Oppenheimer?

MS. OPPENHEIMER: Yes, sir.

THE COURT: Do you know of anything in the record that
would seem to indicate that there is testimony or any kind of
evidence that would indicate that there was not a gun?

MS. OPPENHEIMER; Your Honor, based on my review of the
record, I recall the victims testifying that each masked man,
each robber came in with a gun. The fourth co-defendant,
Brian Mazyck did testify that there was a gun involved and law
enforcement did find a gun in the cér after searching it. I
think where we might be getting caught up is there is a
suggestion that there were two guns and they never found the
second gun; they only found one gun. But they did find a till
in a ditch that was thrown by one of these defendants.

‘THE COURT: So, your review of the record would seem to
indicate there's not anything that would indicate that there
was not a gun used by —-- there's no evidence that's been put
forward that there was no gun used in this robbery?

MS. OPPENHEIMER: Right, Your Honor. And to quote, I
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guess one of the victims in this case is the owner of a gun
store, he did say that he turned and saw two men wearing
hats, masks, and coming into the store waving a gun..

THE COURT: T tgink there were alnumber of, of cases
where the deﬁepdants are convicted of similar type charges and
they say, well, you kﬁow, we ought to be entitled to a lessor
included charge, but the Court's almost universally say that
if there's no evidence to indicate that there was not a gun,
then'it would be improper to charge, and it's not reversible
error not to do that.

MS. OPPENHEIMER: Yes, Your Honor.

THE COURT: That's what I think.

MR. FALK: I don't have —— I can't point to -it right now

'the evidence that I was ——-

THE COURT: Okay. 1I'll give you some more opportunity to
do that and you can continue your questioning.

MR. FALK: Your Honor, with that -- I believe we've
talked about my points, whether or not that it was a trial
strategy decision to seek a severance, and by not moving for a
severance that there was no way to review it on appeal. And
then if I -- if I had more time, I could find the evidence I
was pointing to as far as ---

THE COURT: You don't have any more questions.of Mr.
Runyon?

.

MR. FALK: I guess I'm saYing, I'm otherwise done.
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THE COURT: Okay.  Very good.

All right. Cross examination?

Did -- I might not have understood you correctly, but
with regard to ;he motion for severance, you thought that as a
practical matter, it would not be granted and that there was
some advantage to giving a witness the ability to compare the
size and the heights and the difference in their physical
characteristics, if they were tried jointly; is that correct?

MR. RUNYON: That's correct, Your Honor. These -- this
is a multi-defendant case. If he's standing there alone, hdw
does the person who allegedly knows Keenan Coakley in height,
weight, and things of that sort, how does he know that's not
him.

THE COURT: He would just be -- they always point to the

MR. RUNYON: Yeah.

THE COURT: That's what you're saying.

MR. RUNYON: And -- excuse me. Yes, Your Honor.'

THE COURT: All right.

MR. RUNYON: I didn't mean to say yeah. And the, the,
the circumstances were such that did I make a -- did I make a
conscious decision not to move for severance and I did.

THE COURT: Okay. Very good.

MR. RUNYON: Based upon the fact that there were multiple

defendants. ©Now, of course, the problem we had in all candor
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was on the day of the trial, T believe the driver, maybe it
was Mr. Graddick -- I'm not sure of his name -- but the driver
of the vehicle rolled over on the rest of them. And that,
that —- I did not have that information when I moved -- when I
did not move -- when I made the decision not to move for a
severance. That could have changed my mind had we had that --
that rollover then, but that wasn't done until much, much
later.

THE COURT: All right. Ms. Oppenheimer, you're
recognizeq.

CROSS EXAMINATION OF WILLIAM L. RUNYON JR. BY MS. OPPENHEIMER:

Q: Mr. Runyon, I kind of want to go back to the very
beginning of your representation of Mr. Coakley. Do you
recall how many times you met with Mr. Coakley prior to trial?
A: We met with M;. Coakley several times. I mef with him,
Ms. Ameika met with him, I met with him jointly with Ms.
Ameika, and tﬁen I met with him>after he indicated he did not
want Ms. Ameika to be involved. Numerous times -- and it
wasn't always about this particular case, because there was --
the state hadn't given us notice as to which armed robbery
they were planning on trying, although this was the best case
they had I think, as I recall.

Q: And you made the statement, this was the best case they

had. What evidence did the state have against Mr. Coakley?

A: Well, they had -- they had the capture, if you want to
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call it that, shortly after the armed -- shortly after the
robbery. And they had the, tge alleged statement that Mr.
Coakley made about he wasn't going back to jail, keep going.
He was =-- all four of them were caught in the car. I don'ﬁ
know how far it was ffom the telephone store, but it was in
the Mount Pleasant area. The police were pretty Johnny on the
Spot when it came to setting up an intercept locations, what
have you, apparently.

Q: Andtwas there any forensic evidence linking Mr. Coakley to
this crime?

A: I haven't read the transcript, quite frankly. But there’
was forensic evidence, there was physical evidence, there was
one gun at least, and there was, you know -- .I'm not sure
whether or not there was film or not.

Q: Do you recall if DNA swabs were taken from the various
items of the clothing from the car?

A: Yes, as I recall, there was, and I think 1t was some DNA
evidence that connected some clothing to Mr. Coakley but, of
course, Mr. Coakley was in the car so itlwasnit a question of

whether or not his DNA should not have been there, I mean, he

Q: This was not his car, correct?
A: It was not his car, but he was in the car when they -—-

when they stopped it, so his DNA would have been found cn

items.
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0: 2nd do you recall the fourth co-defendant, Ryan Mazyck
testifying against Mr. Coakley at trial?

A: Oh, yes.

¢: And did.he place a gun in the car and having been involved
in these crimes?

A: Yes, absolutely.

Q: &nd do you recall if one or more of the victims testified
that these robbers had a gun?

A: I recall there was testimony from the people that worked
in the stére that there was in fact at least one gun, if not
two, and that they certainly thought there was a weapon, and
it was not a bottle or anything, that it was in fact a
firearm. |

Q: BAnd so, based on those facts, did you see an§ need to
reqguest a strong-arm robbery charge? |

A: No, and that was -—- if you -- if you request a strong-arm
robbery charge, and even if you get it, if you stand up there
and argue to a jury -- I mean, that's part of your trial
strategy. If you argue'to a jury or a juror that there wasn't
a gun when the evidence is people said there was a gun, they
might not want to believe you on other things either.

Q: I believe we've gone over this fairly thoroughly, but you
didn't move for a severance based on some type of trial
strategy?

A: You know, it's fairly difficult to answer that question.
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Yes, it's part of the trial strategy. You sit there and you
-- you determine whether or not you're going to move for a
severance, how are you gonna question these witnesses. When

we went tec -- when we went to trial, it was -- when we

day, they had one of the co-defendants at least, roll over.
So, that was —-- that altered the, the trial strategy somewhat,
but you have to make-those alterations on the fly, so to
speak.

Q: All right. And the evidence that we just discussed, did
you go over the discovery material with Mr. Coakley prior to
trial?.

A: Yes, ma'am.

Q: And did you discuss the elements of the charges?

A: Absolutely, on all of the charged cases. You got to
remember, there's multiple armed robbery charges. The balance
of the charges were dismissed after the appeal was affirmed.
Q: Do you remember how many initial charges there were?

A: I think there were four.

Q: Did you see any reason to object to the circumstantial

evidence charge?

this case, I mean, once —- once again, I mean, when you're

trying cases with a -- with a Circuit Judge -- there's one
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WILLIAM L. RUNYON, JR. - CROSS BY OPPENHEIMER

thing I remember from early on in my career when Judge Rosen

pointed out to me while we were waiting for a jury, that he --

‘he noted that I didn't make all the -- all the objections, and

I said but, Judge, when I do make an objection, you're not
graﬁtihg them.. - He says, I didn't say I would grant them, I
just said I would listen to you. And, and so; as a practical
matter, it's part of youf trial strategy to —-- when you're
dealing with the bench as to, if you want the bench to
consider a motion that you're. gonna make and it's pretty
crucial to you, fhen you got to consider whether or not the
Judge is even gonna listen to you and not just dismissed it
out of hand, so that's part of the trial strategy. I mean,
you've got to -- the colloquy that you have wit@ the Court --
as a matter of fact, one of the primary things that concerned
me about this case was this statement that he allegedly made
about keep going, I'm not going back fo jail, which raises the
specter of other charges. I thought was more, in the minds of
a juror, couid be more of a -- of an incriminating statement
than, than, than other types of evidence in the case, and T
didn't want them to think that he was a, a multiple offender,
because jurors will in fact -- they're not stupid. And sé,
anyway, that's, that's -- you weigh those things and you
consider what, what the bench is gonna do when you make --
when you make a motion. And sometimes‘it's -- you make the

decision, as part of your trial strategy, not to make a
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motion.
THE COURT: Where is the -- what page 1is the
circumstantial evidence charge on?

MS. OPPENHEIMER: Your Honor, it's on Page 868.

BY THE COURT:

THE CQURT: While we're talking about the circumstantial
evidence charge, Mr. Falk, what is your -- what is your
contention with regard, I've read what he charged, what is
your contention that it was not proper?

MR. FALK: Your Honor, it's my client's contention that

no, that's not the Grippon chafge. That's not the charge —-

that's not the language that they suggest tc use from Logan.

THE COURT: Well, Logan says that -- Logan, Logan proved
that particular one, but didn't say that's the one that you
have to do; isn't that correct?’

MR. FALK: It's ﬁy understanding Logan said that that was
the charge that the Court should use. |

MS. OPPENEHIMER: If I.may.———

THE COURT: Yes.

MS. OPPENHEIMER: --- quote from Logan, Your Honor. It
does say this holding does not prevent the trial court from
issuing the circumstantiai evidence charge, provided in
Grippon and Cherry, however the tria% courts may not

exclusively rely on that charge over a defendant's objection.

So, they said that Grippon was the correct charge as well.




1042

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Coakley v. State - 2015-CP-10-05906 26
WILLIAM L. RUNYON, JR. - CROSS BY OPPENHEIMER

They're now suggesting this new language, but the ---

THE COURT: If they ask for it, you probably should give
the other charge.

MS. OPPENHEIMER: That's Corréct.

THE COURT: BRut if it's not asked for, the other ones are
proper and not reversible error, I would assume.

MS. OPPENHEIMER: That's correct, Your Honor.

MR. FALK: Yes, Your Honor.

THE COURT: All right. You may go and make your
statement.

MS. OPPENHEIMER: " May it please the Court, Your Honor;

BY MS. OPPENHEIMER:

Q: And do you recall, while we're talking about the Jjury
charge, do you recall multiple instances of Judge Dennis
informing the jury that the state must prove beyond a
reasonable doubt?

A: Yeah, he -- his, his charge which he authored during the

course of the trial, made it very, very clear that the state

had to prove each element of the defense as to each defendant.
Was it precisely what I would want? No, I -~ I still like
that old circumstantial evidence charge that, that our State
Supreme Court threw out, so to speak. Buf'the simple fact is,
is that he made it very clear that they had to convict each
defendant, at least in my mind, and ---

Q: And do you recall after the jury had deliberated, at some
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point, they came back with verdicts as to Mr. Coakley and Mr.
Graddick but not the third co-defendant?
A: Yes.
Q: And they continued to deliberate at that time about that
third co—defendant?-
A: That's correct.
Q: And so that was very clear that they clearly understood
that these were separate indictments, correct?
A: Well, at least they were considering each, each defendant
separately. Although, I would've preferred Mr. Coakley be the
man who, who got the benefit of the doubt. That didn't
happen.
MS. OPPENHEIMER: Your Honor, I have no more questions.
THE COURT: Any redirect, Mr. Falk?

REDIRECT EXAMINATION OF WILLIAM RUNYON BY MR. FALK:

Q: When James Bane (spelled phonetically) testified, he said
that somebody came in waving a gun. There was no further
description of what that gun looked liké; is that correct?
Bane is the owner of the store. Well, excuse me, it's, yeah,
Blaine (spelled phonetically) is the manager of the store?

A: Mr. Falk, if you say that's what the transcript says;
that's what the transcript says because you -- you wouldn't
misquote —- wouldn't mis-state it. I mean, I have no
independent recollection of each fact of the transcript, but

what you say sounds reasonable, based upon my recollection of
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BY THE COURT

the case, yes.
MR. FALK: I have‘nothing further, Your Honor.

BY THE COURT:

THE COURT: You may step down. Thank you, sir.

MR. RUNYON: Thank you.

MR. OPPENHEIMER: Your Honor, we'd ask that Mr. Runyon be
excused from his subpoena?

THE COURT: Yes. You can just leave that right there.

MR. RUNYON: That's Mr. Falk's.

THE COURT: Mr. Runyon, watch your step.

MR. RUNYON: Yes, sir.

MR. FALK: I knew I had a copy of the whole —- fdrgot I
gave it to\Mr. Runyon.

THE COURT: You need some help, Mr. Runyon?

MR. RUNYON: No, I can get it, Judge.

THE COURT: Be careful. Go slow. Why don't we -- if we
could help him. L

MR. RUNYON: 1It's just a littie bit low.

THE COURT: Yes. There you go.

MR. RUNYON: Thank ,you.

THE COURT:- All right.

MR. RUNYON: Thank you. Thank&you, Judge.

THE COURT: Gocd to see you.

You may call your next witness.

MR. FALK: We have nd further witnesses.
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THE COURT: 1I'll be glad to hear from you, Mr. Félk,
first -and then we'll hear from Ms. Oppenheimer.

ARGUMENT BY FALK:

MR. FALK: Your Honor, the reason I thought there was
some issues with the gun was because when -- it's my
recollection in looking at the transcript when Mr. Blaine
testified, the owner of the‘store} and then I believe when Ms.
Lynn testified, there's just a reference to a gun without any
type of -- is it a silver gun and is it a black -- just a
further description of the gun. ‘And I think somebody else
yelled that there's an armed robbery going on. Whether or not
that person knows exactly Qhat an armed robbery was. I think
there was sort of an assumption that the gun might've been --
but there was really no testimony. from those two witnesses as
to what the gun looked like. And so, from that basis, I
thought there would be enough to at least argﬁe for a strong-
arm charge.

THE COURT: Very good. Anything further on any of the
issues, Mr. Falk?

~MR. FALK: Well, Your Honor, I still believe the charge,
the King charge was the right charge as far as the multiple
defendants, and I would accept that the search for the truth
as set forth in -- that Russo, Judge Russo's case is probably
a little bit different than the language used in this case.

THE COURT: Right.
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MR. FALK: But I étill —-— you know, I still maintain that
the fact that failure to move for a severance and then leave
it so that you can't even address the issue on appeal whether
severance was proper, we believe that that was error. There
certainly is testimony about whether there's relevant
culpability between these defendants, whether Mr. Coakley had
a gun or not, some testimony about whether or.not -

THE COURT: Let me -- let me ask this question about
severance. You know, I don't think that there's been anything
established here that he was prejudiced by the fact they were
tried together. If he was tried by himself, all of the
evidence that was presented in this case would've come against
him and he'd have just been sitting there by himself. And
there was no issue, Bruton issues, there was no issue with
regard to statements and I just don't see how it would've been
any different.

MR. FALK: Because nobody testifies that he was there
with a gﬁn.

THE COURT: Pardon?

MR. FALK: Because of lack of testimony from any of the
witnesses at the store that he was the one witﬁ\the gun.

THE COURT: CQkay. Anything else?

MR. FALK: It was not =-- the car that they were in was

not his car. I'm not sure he was the —— I'm not sure he was

|identified as one the two people coming into the store. So, I
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mean, I -- Your Honor, we would maintain that that was -- that
he would've been better off being tried individually.

THE COURT: Okay. Anything further about anf of the
issues?

MR. FALK: As far as the circumstantial evidence charée,
no, Your Honor, I don't think we can argue prejudice as far as
the charge that Judge Dennis used. As far as the one he did
use, i still believe that the King charge with the multiple
defendants would've been more appropriate language than that
that Judge Dennis used.

fHE COURT: Okay.

All right. Ms. Oppenheimer, I'll be glad to hear frqm
you.

ARGUMENT BY OPPENHETIMER:

MS. OPPENHEIMER: May it please the Court, Your Honor?
With regards to the strong-arm robbery charge, there's no
evidence that the gun was not used inAthis crime. The co-
defendant placed Mr. Coakley at the scene, getting back into
the car from running through-the path that led directly from
t%e store to the Coakley property at the end of this local
road, I believe. And so you have the co-defendant's testimony
saying that there was a gun involved. A gun was foﬁnd in the
car. The victim did testify that the robbers came in waving a
gun. There is some discrepancy whether or not there were two

guns or one gun. However, under the hand of one is the hand
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of all, even if Mr. Coakley were not the one with the gun,
assuming that one single gun were used, he would still be
gﬁilty of armed robbéry under the accomplice liability theory.

As I expressed earlier, the circumstantial evidence
charge, the trial court here gave the charge as provided in
Grippon. There's nothing that says that the Grippon charge is
not correct, just that if trial counsel were to request it
that a trial court cannof deny the defendant that right to
that particular language.

Also, Qith regards to the severance, Mr. Runyon testified
that he had a trial sfiategy in wanting Mr. Coakley to be
tried with his two co-defendants based on the eye witness, who
allegedly says he knows Mr. Coakley, and so Mr. Runyon wanted
Mr. Coakley up there with multiple people to see if he could
identify him.

. Also, there is no prejudice from trying these jointiy. A
defendant does not have -- 1s not entitled to separate trials
from his co-defendants. You have to show that there is
prejudice and you have to>show that, in order to grant a
severance, that it should only be granted when. there is a
serious risk that a Jjoint trial would compromise a specific
trial right of a co-defendant. There's been no testimony to
that effect today. There were no statements from the co-
defendants he was tried with. So, we wQuld argue that a

severance would not have been granted even if Mr. Runyon had
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moved for it.

And with regards to the multiple defendants, there's no
particular verbiage that is required by the Courts on any
charge as long as it is substantially the correct charge on
the law. The trial court made it very clear that thése were
three separate indictments, three separate defendants and
three separate decisions that the jury needed to make, and the
state would argue that that was highlighted by the fact that
the jury came back on verdicts of guilty for those -- for both
Mr. Coakley and Mr. Graddick, but not on the third co-
defendant, Mr. Smalls, and they continued to deliberate. So,
clearly tPey knew that these were three separate defendants,
three séﬁgrate.indictments.

I believe that's it, Your Honor.

THE COURT: Okay. Anything further, Mr. Falk?

"MR. FALK: No, Your Honor.

RULING OF THE COURT:

THE COURT: Very good. All right. Ms. Oppenheimer, I'm
going tec ask that you prepare an order denying the post-
conviction relief. And with regard to the severance, I think
we've talked about it in great detail here and, essentially,
the, the granting of a severance is something that's within
the sound discretion of a trial judge, and in all likelihood
it probably would not have been granted. But most

importantly, there has been no showing that he was prejudiced
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by the fact that he was tried with the other co-defendants.

And also, there is some legitimate trial strategy to have
other co-defendants at the defense table, which would make it
mére difficult for an eyewitness to identify them. I think
that's a legitimate trial strategy. |

The -- just the mention of search for -the truth; it was
done in connection with a definition of what right prior to
proof beyond a reasonable doubt charge. It goes, what is
teasonable doubt? A reasonable doubt is the doubt that would
make an honest, sincere, conscientious juror who is searching
for truth in the case, hesitate to act or tc take some action.
Proof beyond a reasonable doubt is prdof that leaves you
firmly convinced of defendant's guilt. I think that's what
he's talking-about. And I think taking that in, in its
entirety, is different than the case -~ and I don't even know

what the name of the case is but Judge Russo was the one who

'tried it -- and that language is different than what's been

prohibited in that case. Do you know the name of that case?
MR. FALK: Yes, Your Honor.
MR. OPPENHEIMER: I think I have it. State v. Bailey; 1is
that it? ‘
MR. FALK: Bailey.
THE.COURT: State v. Bailey. I'm gonna ask, if you

could, to have some discussion in the order about how this

language is different than that.
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MS. OPPENHEIMER: It's not -—- ‘

THE COURT: But at any rate, it's the one that Jﬁdge
Russo was reversed on. We all know what we're talking about,
I just don't have it before me right now. I -- in takiﬁg the
jury charge in its entirety, I don't think it was ineffective
to him to objgct to that, nor do I think the charge was
prejudicial.

Circumstantial eVidence charge was proper. The Supreme
Court said it's proper. Had -- and I don;t think that it's
ineffective given what was charged here’today, it‘sl
ineffective not to request a different circumstantial evidence
charge.

The strong-arm robbery, I don't think there was any --
any reasonable assessmgnt‘of the evidence as presented —-- been
presented in this case that would warrant a strong-arm robbery
charge.

The charge with regard to multiple defendants, I think
we've read ffom the actual jury charge itself that talks. about
how thefe were multiple indictments and multiple deféndants,
and they each need to be considered separately and distinctly.
If you read the whole jury charge in its entirety, it becomes
imminently clear that that's the law and the jury seemed to
take, ﬁake that to heart because of their gquestions and
concerns concerning one particular defendant.

Have I addressed all of the issues?
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MS. OPPENHEIMER: I believe so, Your Honor.

THE COURT: I'm goiné to ask if you could prepare that
within the next 30 days and send a copy of it to Mr. Falk to
ensure that your order reflects what I've ruled here today.

MS. OPPENHEIMER: Yes, Your Honor. Would you like that
by electronic mail or copy. |

THE COURT: Well, I'm kind of old fashioned. I believe
I'd liké a hard copy. How about that?

MS. OPPENHEIMER: Yes, Your Honor.

THE COUﬁT: And send to my office there in Florence. I
think PCRs are not subject to e-filing, are they?

~ MS. OPPENHEIMER: That's correct, Your Honor.

THE COURT: Okay. That's what I want. I want a hard
copy with a self—add{pssed stamped envelope, so I can send it
here to be filed. Let's do it that way.

MS. OPPENHEIMER: Yes, Your Honor.

ADJOURNED - 2:25 P.M.
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) FOR THE NINTH JUDICIAL CIRCUIT
A o , ) _
Keenan Coakley, #358058, ) Case No. 2015-CP-10-5906
) r @ b :ié:"‘
\Applicant, g wr, '2’2): ;:-;,.
’ ' VAT e Ry
V. ) ORDER OF DISMISSAE" . . < LU
) : A P o
State of South Carolina, ) ‘ 4"3
. ) coo v
Respondent. ) - S
P 4——) N

This matter comes before the Court by way of an application for post-conviction relief

filed November 2, 2015, by Keénan Coakley (Applicant). The State (Respondent) made its

Return on June 9, 2016, requesting an evidentiary hearing be held. Thereafter, through his

.counsel, Applicant filed an amendment to the application for post-conviction relief on July 18,

2018. An evidentiary hearing was convened on October 2, 2018, at the Charleston County

Courthouse before the Honorable Michael G. Nettles. Applicant was present at the hearing and

. represented by James K. Falk, Esquire. Respondent was represented by Assistant Attorney

General Kelly Oppenheimer of the Soufh Carolina Attorney General’s Office.

Following a thorough review of the record in its entirety, and the testimony and evidence

presented at the evidentiary hearing, this: Court finds Applicant has failed to establish any

constitutional violations and denies this application with prejudice.
| | PROCEDURAL HISTORY
The records before this Court indicate Applicant is presently confined in the South
Carolina Départment of Corrections pursuant to ofrders o_f commitment of the Charleston County
Clerk of Court. During its April 2011 term, the Charleston Céunty Grand Jury indicted

Applicant for armed robbery (2011-GS-10-02078). William L. Runyon, Jr., Esquire (Counsel),
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represented Applicant on this charge; Assistant Solicitors Jennifer Shealy and E;nmanuel

Fergﬁson, both of the Ninth Circuit Solicitor’s Office, prosecuted the case. On December 2-6,

2013, Applicant proceeded to a jury trial with his two co-defendants, Jarret Graddick and Kevin

Smalls, before the Honorable R. Markley Dennis, Jr. Following deliberations, the jury convicted

Applicaﬁt and Graddick as indicted.! fudge Dennis ééntenced Appﬁcan‘t‘ to a term of

imprisonment of sixteen years. | o ‘

Applicant filed a timely notice of‘ appeal, and Counsel iaerfected an appeal on Applicant’s

" behalf, On app;al, Applicant raised the following issue:

1. It was reversible error.to ailow the. élleged statement as. it introduced other
alleges [sic] acts 1n violation of Rule 404B of the South Carohna Rules of
Evidence. ,

_ Followmg briefing, the South Carolina Court of Appeals aﬂirmed Applicant’s convxctlon and

sentence by unpublished opinion. State v. Coakley, Op. No. 2015-UP-412 (S C. Ct App. Filed

August 12, 2015). The Remittitur was issued on August 28, 2015. |

| ' CURRENT APPLICATION
In his apphcauon for post-convnctmn relief, Apphcant alleges he is bemg held in custody
unlawfully for the following reasons:
" 1. Ineffective Assistance of Counsel:
a. “Trial counsel was ineffective for fmlmg to request an insubstantial

circumstantial evidence jury charge be given to the jury in Apphcant’
cnmmal trial.”

1055 .

In his amendment to the application for post-conviction relief, Applicant raises the

following additional grounds for relief:

1. Ineffective Assistance of Counsel: -
a. “Failing to move that Applicant be tried separately from his co-
defendants;”

! At the time the jury reached a verdict for Applicant and Graddick, it had not reached a verdict for co-defendant
Smalls. Tr. 905.
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b. “Failing to object to the Court’s use of the phrase ‘seeking the truth’ in
its charge on reasonable doubt. (TR. 862 1.8);” .

c. “Failing to object to the Court’s circumstantial evidence charge. (TR
8671.25-—-8681. 10);”

d. “Failing to request Jury Charges on the lesser included offense of
Strong Armed Robbery;” and

e. “Filing [sic] to request an adequate charge regarding multiple
defendants similar to the following: There are [two, three, etc.]
defendants in this case. Each is charged with Armed Robbery or its
lesser included offense. Whatever verdict you find, it does not have to
be the same as to [both] [all] defendants. You take each defendant,
consider the evidence as to him, and write your verdict in accordance
and in conformity with the evidence in the case and the instructions
that I have given you and will hereafter give you. Where more than
one person is charged with a crime, if the evidence warrants it, you
may convict one and acquit the other, or you may acquit both, or you
may convict both. It will depend upon your review of the testimony
and evidence, which you alone are to pass upon. See South Carolina
Request to Charge-Criminal, Ralph King Anderson, Jr. § 1-27.”
(emphasis in original)

At the hearing, Applicant proceeded forward on the claims in his amendment to the application
for post-conviction relief.
STATEMENT OF FACTS ADDUCED AT TRIAL

Two men, wearing cloths over their faces and ball caps, entered a cell phone store on
September 15, 2010, and stole the cashbox containiﬂg approximately $1,000. At least one of the
men had a gun, The men entered and exited through & back door, and the store owner saw them
run into a field ‘bel.lind the store. The owner testified there was a uniquely marked $100 bill in
the cashbox. Tr. 147-69.

The store employees ran out of the store when the men entered, and yelled for someone
to call 911 because they were being robbed. A woman in the parking lot called 911, and noticed

a man “looking very nervous” standing next to a red and black car. After the employees ran out,
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{ :
the man got into the car and drove off. As the car backed up, the woman got the license tag

number and gave it to police. Tr. 226-3 1.

1057

' A man (*“Davis”) who lived on a dead end road (Sam Edwards Road) near the shopping

mall testified he saw: a red and black car drive down the road twice on the day of the robbery.
The first time there were four people in the car, but when ,ﬂie car drove out, two of the
passengers were on foot. About half an hour later, the car came back, and the twc; men who left
on foot earlier ran out on the road. One of the men was carrying something under his coat, and
'Dlavis saw him throw it in a ditch as he ran. The men got into the red and black car, which left
- -vgry(fast. ‘When police arrived a short time later, Davis showed them where the man threw the
item, which was subs’e/quently identified as the cashbox from the cell bhong store, in thé ditch,
Tr. 294-308, 349-50. | |
Officer Joseph Zeitner of the Mount Pleasant Police ‘Department testified he heard the
~ dispatch regarding an armed robbery, with a déscﬂpﬁoh and license tag number of the red and
black car. He almost immediately saw the car cross an interSe;;tion in front of him and initiated a
traffic stop after he was able to verify the license tag number. : Thei'e were four men in the car,
and he ordered them to p\;t their hands up. Tr. 362-66. ‘ _
- After a back-up officer arrived, Zeitner started gettihg the oceupants out of the vehicle,
‘beginning with the driver (Kevin Smalls). While he was getting Smalls out, the fw_o males in the
back seat, subsequeﬁtly identified as Applicant and co-defendant Graddick were moving around.
Gréddick, who was séated behind the driver, dropped down out of Zeitner’s sight three times,
and Applicant, seated behind the front péssenger seat, tried to get into the front seat of the car.

. The officers ordered Graddick out of the car, and had Applicant slide across the backseat and
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exit on the driver’s side. ' They then got the front seat passenger (Brian Mazyck) out of the car.
Tr. 366-75. a |
A police supervisor who assisted in the traffic stop testified that after the occupants were

removed from the car, officers moved it out of the roadway into a parking lot to secure it and

wait on the crime scene technicians. When she looked into the car, she saw a Glock handgun on

the passenger side, and money in the back seat armrest, Tr. 386-97.

The crime scene/evidence technician testified he recovered some shirts turned ins.ide-.out,
a black pe;ir of pants, a belt, and kgloVes from insidé the car. ‘He also ‘recm‘/ered cash ($1,095)
from the backseat’s center console, and a forty-five calibér Glock handgun ftém under the back
of the front passenger seat. Tr. 426-45, 449-55. The cash in?ludedtﬁe uniquely marked bill
described by the store owner. He then résppnded to the lo/catiOn. where the cashbox was i:ound,
photographed the location, and fétrieved the cashbox as evidence. Tr. 454-59.

'Mazyck testified for the State, and recounted the events on September 15, 2010, leading
up to the traffic stop. He stated he was in the car with Smalls in the shoppiﬁg mall parking lot
when' the store owner yelled the store had ‘l;een rc;bbed,f but Smalls told him not to “get
involved.” Smalls then drove out of the parking lot at “a nice little speed,” went to Sam Edwards
Road, Went to the end of Sam E&wards Road and _turned around. Mazyck saw Aplplicant‘and
Graddick come out of a path and wave Smalls down. - They were weériﬂg gloves and had
something covering the lower part of their faces, and one of themn threwrthe cashbox dow-n before

they got in the car. Applicant got in the backseat behind Mazyck, and Graddick got in the

- backseat behind Smalls. Tr. 485-510.

Mazyck testified Applicant and Graddick started taking off the clothes they had on when

they got in the cai', and putting on clothes laying on the backseat, and he saw a gun under the
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backseat armrest. After Zeitner stopped the car and ordered them to get out, Applicant saiid:
“Go! I’'m not going back to jail.” Tr. 518-21. :
~ TESTIMONY PRESENTED AT THE EVIDENTIARY HEARING

At the evidentiary hearing, Applicant presented the testimony of Counsel. This Court
also had before it a copy of Applicant’s trial transcript, the records of the Cha.rleston County
Clerk of Court, Applicant’s appellate records, and Applicant’s records from the South Carolina
Department of Correctlons E '

Counsel testlﬁed he was not dlrectly retamed ‘by Applicant to represent h1m, but he was
brought on by Apphcant’s first attorney as associate counsel. He explamed at some pomt in
tlme, there was a dlfference of opinion between Apphcant and his first attorney, and Applicant
' wanted to proceed with just Counsel. Counsel further testified he tried the case and handled the
case on appeal; but after the appeal he was asked to turn over Apphcant’s file to Apphcant’
father, who signed a recelpt 1nd1cat1ng he had gotten the file. ‘

He testified he met with Applicant several tlmes, both with Apphcant’s first attorney and

1059

individually. He further testified he reviewed the elements of the charges:for each case. -He'

explained at the time, Applicant was charged with four counts of armed robbery. Counsel also
testified he reviewed the dlscovery materials with Apphcant |

Counsel further testlﬁed this armed robbery was the st:ongest case the State had of the

other armed robbery charges He testified Applicant was apprehended shortly after the robbery

took place He explamed all four co-defendants' were caught in.the car in the surrounding area.

’ . He further explamed at the time of his capture, Applicant stated: “Pim not going back to jail.”

He’ testlﬁed there was both forensxc evidence and physxcal ev1dence found in the car. He

. explained at least one gun was found and there was DNA from the cloﬂung in the car. He
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further explained the DNA connectéd Applicant to the clothing in the car, and the car was not

Applicant’s.

He also testified this was a case involving multiple co-defendants, and three of the four
éojdefendants had different levels of responsibility in this crime. He testified three of the co-
defendants were tried joinﬂy. He further testified although he considered moving for a
severance, he ulfimately did not. He explained he made the decision not move to sever the cases

after speaking with Applicant and explaining he did not think he could gef the cases severed. He

further expiained the priméry problem with Applicant’s case was the statement Applicant made

‘when law enforcement officers started followirig their car. He testified this was an incriminating

P

statement that raised the issue of other crimes and might have been handled through a severance.

Counsel. also-testified he does not make "‘every‘motion in the book.” He testified the

State had a witness who saw three people get out of the car through an undeveloped area leading

to the crime scene. He further testified this witness could recognize Applicant, but he d1d not
identify Applicant ‘as one of the tiuee peoplé. Counsel explained if Applicant were tried alone,
the jury. could-not view Applicant’s physical characteristics in comparison to the other co-
de'fenda.nts.‘ He testified this was part of his trial strategy, Counsel explained if Applicant were |
tried separateiy, he risked the witness who knew him pointing to Applicant as the person he sav'v-.
He further testified he made:a conscious decision not to move for a severance. He also testified
on the day of trial, one of the co-defendants decided to testif}’l against the other co-defendants,
which was information he did not have when he decided ‘not to move for a severance. He
explained the co-defendant’s testimony altered Lis strategy. |

He further testified at least one of the store clerks testified there was a weapon, so

Applicant could have been liable under the theory of the hand of one, hand of all. He explained
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there was testimony at least one gun was used, if not two. He further explained the victims
believed the robbers were using a firearm. He did not recall whether there ‘was a specific
description of Applicant having a gun at th_e tirﬁe of the crime. He testified he vdid not ask for a
charge of a lesser-included offense. He explained he made this decisioﬁ_ based on the facts, |
testimony, and arguments made -to the jury. He further testiﬁed 'c\here was no need for a charge
on strong arm robbery, as an argument there was‘n-o gun involved when there was testimony
indicéting a gun wés involved might not be beneficial.

Counsel also testified the trial court prepared the charge in advance and provided a copy
'to counsél. ‘He testified he did not believe the court"s‘ “seeking thé truth” language in its charge
on reasonable doubt shifteﬁ the burden, so he did not object. He also testified the trial court
indicated it was the State’s Biuden to prove to ﬁle jury beyond a reasonable doubt multiple times
in its chalrge. He explained it was very clear the State ha& the burden as to each defendant. He
further testified the charged from the trial court made it cvlear‘ to the/jur'y Applicant and his co-
defendants were individual defendants. .He also testified the triai court altered his charge to
, fcﬂect multiple defendants. He t(;stiﬁed the tnal court did not give the King charge, nor did he
request it be 6harged.‘ Counsel] also testified he did not raise th#t‘ issue on appeal. Hé testified it
was éppare‘nt the Jury considered each defendant separately, as they reachéd ‘verdicts for
Applicant and one of his co-defendénts before feach.in’g a verdict for the third co-defendant.
Counsel also testified he did not have any reason to object to the circumstantial evidence charge
under these circumstances. He explained the circumstantial evidence charge given was not error
and was, in fact, a correct charge on the law. He further explained part of his sﬁ'al;egy was
considered when to tactfully make objections; indicating if he wanted the trial court to consider a

crucial motion, he needed to consider whether the trial court would have listened.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony at the post-conviction relief hearing. This Court has further had the opportunity to
observe the \;vitnesses presented at the hearing, closely pass upoa their credibility, and weigh
their testimony accordingly. This Court finds Counsel’s testimony is very credible, whereas
Api)licant’s testimony is not credible. Set forth below are the relevant findings of facts and
conclusions of law as required pursuant to S.C. Code Ann. §17-27-80 (1955).

Applicant’s allegations of ineffective assistance of counsel are as follows: (1) failing to
move for a severance; (2) failing to object to the trial court’s use of the phrase “searching for the '
truth” in its charge on reasonable doubt; (3) failing to object to the trial court’s circumstantial
evidence charge; (4) failing to request a charge on the lesser-included offense of strong arm
robbery; and (5) failing to request an adequate charge regarding multiple defendants.

Ineffective Assistance of Counsel
« In a post-conviction relief action, an applicant has the burcien of proving the allegations
in the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).
When an applicant alleges ineffective assistance of counsel as a ground for relief, the applicant

must prove that “counsel’s conduct so undermined the proper functioning of the adversarial

+ process that the frial cannot be relied upoh as having produced a just result.” Strickland v.

Washington, 466 U.S. 668 (1984); Butler, 286 S.C. 441,334 S.E.2d 813,
The proper measure of performance is whether an attorney provided representation
within the range of competence required in criminal cases. Courts presume that counsel

rendered adequate assistance and made all significant decisions in the exercise of reasonable
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professional judgment. Butler, 286 S.C. 441, 334 S.E.2d 813. The applicant must overcomé this
presumption to receive relief. Cherryv. State, 300 S.C. 115, 386 S.E.2d 624 (1 989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. First, the applicant must prove that counsel’s performance was deficient. Under this
prdng, attorney.pe'rfo_nnance is measured by its “reasonableness un&ér professi(;nal norms.”
Cheﬁy, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel’s deficient

_ performance must have prejudiced the applicant such that “there is a reasonable probability that,
but for counsel’s unprofessional errors, the result of the proceeding would have been diffcrent.”

Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.

After careful review based on the standard discussed above, tliis. Court finds Applicant

ha; failed to carry his burden in this action. Below are this Court’s findings in regards to each of
“ Applicant’s allegatidns of ineffective assistance of é.ounsel‘.
\ Counsel’s allegedfailure to move for severaﬁce ,
Apphcant alleges Counsel was mcffectlve for fa.lhng to argue for severance of his trial
from that of his co-defendants, Jarret Graddlck and Kevin Smalls. Criminal defendants who are

jointly tried are not entitled to separate trials. State v. Kelsey, 331 8.C. 50, 73, 502 S.E.2d 63, 75
:

f(citihg State v. Holland, 261 SC 488, 201 S.E.2d 118 (1973); State v. Crowe, 258 S.C. 258, 188

S.E.2d 379 (1972). Motions for‘severance are within the discretion of the trial court. Id “A
severance should be granted only when there is a serious risk that a joint trial would
compromise a specific trial right of a co-defendant or prevent the jury from making a reliable
judgment about a co- ~defendant’s guilt.” Hughes v. State, 346 S.C. 554, 559, 552 S.E.2d 315,
317 (2001) (citing State v. Dennis, 337 S.C. 275, 523 S.E2d 173 (1 999)) (emphasm in ongmal)

In order to reverse a conviction -on the basis of an allegation that a defendant was improperly

Page 10 0f 23



1064

tried jointly, a defendant must show prejud_ice;. Dennis, 337 S.C. at 281, 523 S.E.2d at 176
(citing Crowe, 258 S.C. 258, 188 S.E.2d 379). Such prejudice is established by a showing the
defendant would have obtained a more favoraBle fesult at a separate trial. Hughes, 346 SC at 4
559, 552 S.E.2d at 317. In order to ensure no prejudice results from a joint trial, a cautionary
instructioﬁ may help protect ';he individual right of each defendant, Id. (citing State v. Hollar;d,
261 S.C. 488,494,201 S.E.2d 118, 121 (1973)).

Moreover, “counsel’s perfonnancé is accorded a favorable presumption, and a reviewing
court proceeds from the rebuttable presumption.thé.t counsel ‘rendered'adequéte assistance and
made ‘all sigtﬁﬁpant decisions in the exercise of reasonable profess'ional judgment.’” Strickland,

466 U.S. at 690. There is a strohg -presilmption that counsel’s decisions-are based on tactical

~ strategy rather than ﬁeglect. Yarborough v. Gentry, 540 US 1, 8 (2003) (quoting Massaro V.

United States, 538 U.S. 500, 505 (2003)). “Accordingly, when counéél articulates a valid reason
for employing a certain strategy, such conduct “ﬁll not be deemed ineffective assistance of
counsel.” 'Smith v. State, 386 S.C. 562, 567, 689 S.E.2d 629, 632 (2010) (citing Céproéd v
State, 338 S.C. 103, 110, 525 S.E.2d 514, 517 (2000))». See also Stokes v. State, 308 S.C. §46,
419 S.E.2d 778 (1992) (holding where counsel articulates valid reasons for employing certain
strategy, such conduct will not be deemed ineffective aSSistan;:e ’of counsel); Ingle v. State, 348
S.C. 467, 470, 560 SE2d 401, 402 (2002) (holding_ counsel may avoid a finding of
ineffecﬁvenegs if he articulates a valid reason for using a certain strategy). “Courts must be wary
of second guessing counsel’s trial tactics; and where counsel articﬁlates a valid reason for
employing such strategy, such conduct is not ineffective assistance of counsel.” Whitehead v.
State, 308 S.C. 119, 122, 417 S.E.2d 529, 531 (1992) (citing Goodson v. United States, 564 F.2d
1071 (4th Cir. 1977)). |
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Here, Counsel testified with Applicant being tried with two of his co-defendants, it would

be difficult for the eyewitness, who was familiar with Applicant, to specifically identify

Applicant as being one of the individuals he saw. He explained it would be to Applicant’s

benefit having other defendants at the defgnse’ table with him, so that 1_1e could be physicaily
compared to those co-defendants and to shift some of the focus to Applicant’s co-defendants. He
further explained had Applicant been tried alone, he risked having all of the focus on him,
Therefore, this Court finds Counsel’s perfo;rnance was reasonable under the circumstances, as he
| articulated a/ Qali‘d trial strategy in not moving for a severance. This Court further finds
Applicant has wholly failed to establish any deficiency on the part of Counsel.

Moreover, Apphcant has falled to establish any resultmg prejudice from this alleged
deﬁcxency Counsel spec1ﬁcally testified he did not think he would be successful on a motion
for a severance. As aforementioned, the State’s witness who was familiar with Applicant
testified at trial he did not see Applicant, or any members of Applicant’s family, go towards the
crime scene or return from the crime scene. See Tr. 31_5. Moreover, no statements from
Graddick or Smalls to law enforcement implicaﬁng themselves or Applicant were ever
introduced at trial. Compare Bruton v. United States, 391 U.S. 123 (1968) (finding the
introducﬁon of a co-defendant’s confession, which implicated not only the co-defendant but also
the appellant, “added substantial, perhaps e;/en critical, weight to the Govemmént’s case m a
form not subject to cross-examination.”) with State v. McDonald, 400 S.C. 272, 734 S.E.2d 167
(Ct. App. 2012) (finding a co-defendant’s statement, which was introduced at trial, containing
“the neutral phrase ‘another person’” in place of the other co-defendants’ names did not violate
Brutori). Consequently, Applicant cannot establish any prejudice from this alleged deficiency.

Based on the foregoing, this allegation must be denied and dismissed with prejudice.
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Counsel’s alleged failure to object to “searching for the truth” language during
the trial court’s charge on reasonable doubt

Applicant alleges Counsel was ineffective for failing to object to the trial court’s use of
“searching for the truth” in its charge on reasonable doubt. Applicant contends such language
shifted the burden of proof from the State to Applicant.

When analyzing the propriety of jury instructions for error on appeal or on collateral
review to determine whether counsel should have objected to a purportedly impermissible
charge the reviewing court must view the § jury charge as a whole and in light of the evidence and
issues from trial. State v. Szmmons, 384 S.C. 145, 178, 682 S. E 2d 19, 36 (Ct. App. 2009); see
Todd v. State, 355 S.C. 396, 402, 585 S.E.2d 305, 308 (2003) (“[JJury charges should be |
examined in their entirety and not in isolation in analyzing whether the defendant’s due process
rights have been violated.”); see also Cupp v. Naughten, 414 U.S. 141, 146-47 (1973) (“[A]
siﬁgle instruction to a jury may not be judged in artificial isolation, but must be viewed in the
context of the overall charge.”). The appropriate test for reviewing a jury- charge involves
determining whether there is a reasonable likelihood the jury applied the charge in an
unconstitutional manner. Estelle v. McGuire, 502 U.S. 62, 71 (1991A). “In determining whethér a
defendant was prejudiced by improper jury instructions, the court must find that, viewing the
charge in its entirety and not in isolation, there is a reasonable likelihood that the jury applied the
improper instruction in way that violates the Constitution,” Battle.v. State, 382 S.C. 197, 203,
675 S.E.2d 736, 739 (2009) (citing Todd, 355 S.C. at 399, 585 S.E.2d at 306).

One of the fundamental functions of the trial process in both criminal and civil cases is to '
discover the truth. See .S;taté v. Wren, 322 8.C. 103, 105, 470 S.E.2d 111, 112 (Ct. App. 1996)L

(*A trial is a search for the truth[.]”); see also Portuondo v. Agard, 529 U.S. 61, 73 (2000)
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(stating “the central function of [a] trial . . . is to discover the truth™); see generally Carella v.
California, 491 U.S. 263, 265 (1989) (explaining burden-relieving jury instructions “subvert the

presumption of innocence accorded to accused persons and also invade the truth-finding task

1067

-assigned solely to juries in criminal cases”); Gardner v. Florida, 403 U.S. 349, 360 (1977) -

(“[T)he debate between adversaries is often éssential to the truth-seeking function oftriz;_l_s[.]”)».

As part of this truth-seeking process, the State is consti;:utionally ;equilied to prove a
criminal defendant’s guilt for every element of a criminal offense beyond a re,a‘sonablg: dou;bt
‘while a defe'ndant is ordinarily not requireci to prove anything at all. .In re Win@ip, 397 U.S.
-358, 364 (1970) se¢ Burr v. Florida, 474 U S. 879 880 (1985) (“[T]he beacon of the truth-

-

seeking process in criminal cases is not absolute certamty, but the ‘reasonable doubt’

standard[.]”); see .also State v. Brewer, 411 S.C. 401, 408, 768 S:E2d 656, 659 (2015), »

(reiterating a criminal defendant has no duty to.pfove his or her own innocénce); see: generally
State v. Attardo, 263 8.C. 546, 552, 211 S.E.2d 868, 871 (1975) (recognizing the burden may be

~ on the defendant to eétablish a defense to a criminal charge only in limited éi_,rcumstances),, In

- State'v. Damels, however, the Supreme Court instructed trial courts “to remove any suggestion

from his general sessions charges that a cnmmal Jury’s duty i is to retumn a verdJct that is ‘just’ or

‘fair’ to all parties” when the trial court charged the jury “it was his ‘confirmed opinion’ that the

verdict would represent “truth and justice for all parties.”” 401 S.C. 255-56, 737 S.E.2d 473,475 .

(2012). The Supreme Court further cautioned “such a charge could effectively alter the jury’s
perception of the burden of proof, substituting justice and fairness for the presumption of
innocence and the State’s burden to prove the defendant’s éuilty béyond a reasonable doubt.” Id,

at 256, 737 S.E.2d at 475.
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Here, unlike in Daniels, the trial court nevef indicated to the jury they had an obligation
to 'seek the truth. Indeed, the trial court never instructed the jury Applicant- had to prove
anything. Rather, the trial court merely stated: “A reasonable doubt is a doubt that wouid make
aﬁ honest, sincere, conscientious juror, whci’s searching for the truth in the case to hesitate to act
or to t‘aké some action.” Tr. 862. Such an instruction does not indicate ;heré is"an obligation to .
seek the truth. Accordingly, this Court finds Applicant has failed to establish any gieﬁciency on
the part of Counsel. _ |

Similarly, this Court finds Applicant has wfxolly failed to establish any resﬁlti;lg prejudice
from this élleged deficiency. Althouéh, the Supreme Court has repeatedly cautioned trial courts .

to avoid using language that instructs the Vjury to “seck the truth” due to the risk such language

‘ cbuld potentially shift the burden qf proof to the defendant in an unconstitutional manner,l it has

specifically declin_ed»to hold any mention of “the truth” to a jury automatically constitutes
reversible error 6r is per se ‘unclbnstit'utional; See Battle v. State, 382 S.C. 197, '203, 675 S.E.2d |
736, 739 (2009) (citing State v. Needs, 333 S.C. 134, 155, 508 S.E.2d 857, 86768 (1998) (“Trial
courts should avoid using ‘seek’ lénguage in instructing the jury because such languagé 1s

unnecessary and runs the risk of unconstitutionally shifting the burden of proof.”); State v.

" Aleksey, 343 S.C. 20, 27-28, 538 S.E.2d 248, 251 (2000) (quotations omitted) (noting jury

instructions on reasonable doubt that charge the jury to “seek the truth” are disfavored because

! Recently, in State v. Beaty, 423 S.C. 26, 34, 813 S.E.2d 502, 506 (2018), decided nearly five years after

Applicant’s trial, the Supreme Court again stated “trial judge{s] should refrain from informing the jury, whether
through comments or through a charge on the law, that its role is to search for the truth, or to find the true facts, or to
render a just verdict” because “[t]hese phrases could be understood to place an-obligation on thie jury, independent of

. the burden of proof, to determine the circumstances surrounding the alleged crime and from those facts alone render

the verdict the jury believes best serves its perception of justice.” The Supreme Court further stated, “We instruct
trial judges to avoid these terms and any others that may divert the jury from its obligation in a criminal case to
determine whether the State has proven the defendant’s guilt beyond a reasonable doubt.” Id. Notably, although
finding the trial court’s instruction was improper, this Court found the error harmless, “Although there was error
here, our review of the entirety of the judge’s opening comments and the entire trial record convinces us that .

. Appellant has not shown prejudice from this error sufficient to warrant reversal.” Id,

Page 15 of 23



1069

they the risk of unconstitutionally shifting the deen of proof to a defendant.); State v. Hoffman,
312 S.C. 386, 395, 440 S.E.2d 869, 874 (1994) (holding a reasonable doubt jury charge that
included “seeking the truth” language constituted a correct definition of reasonable doubt when
read as a whole and_did not shift the burden of proof to the defendant). Indeed, in Aleksey, the
Court noted: “Although settled law disfavors instructing jurors to seek the truth in some cqntexts
because it might be misleading as to the burden of ﬁroof, we decline to hold any mention of ‘the
truth’ in jury charges is unconstitutional.” 343 SC at 23, n. 2, 538 S.E.2d at 252. Furthermore,
the Court has declined to hold such language was reversible error when the trial court instructs
ﬁxe jury numerous times throughout its cﬁarge that the State has. | the ‘burde.n of prqving a
defendant guilty beyond a reasonable doubt. See Needs, 333 S.C. at 154, 508 S.E.éd at 867
(finding the trial court’s use of the “seeking the truth” 'language constituted harmless errof vx;hen
" the trial court inst.ructed-the‘ jury twenty-six times that the State had the burden of proving a

defendant guilty beyond a reasonable doubt).

Here, the trial co{th instructed the jury thirteen times that the State had the burden of
proving Applicant guilty beyond a reasonable doubt. See Tr. 860, L. 5-6; 861, 1. 24-25; 869, 1. 3;
872,1. 17-20; 873, 1. 2-3; 873,.1. 15-17;(875, 1. 8-11; 876, 1. 1-4; 876, 1. 18-20; 877, 1. 8-11; 877, 1.
13-14; 879, 1. 21-22; 880, 1. 6-7. Moreover, Mazyc;k testified shortly after leaving the cellphone
store parking lot and proceeding down Sam Edwards Road, Applicant and Graddick were
comiﬁg 'out of the path that led to the cellphone store shopping center, v;/earing gloves,
suhgiasscs, hats, and something to cover their faces. Tr. 505-08. Mazyck also testified either
Applicant or Graddick had a black gun. Tr. 508. Applicant was also apprehended shortly after
the armed robbery took place and near the crime scene. Tr. 364-65, 369, 375. Additionally, |,

while being pulled over by law enforcement, Applicant stated: “Go! I'm not going back to jail.
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J

!
'

Go!” Tr. 520. Still further, Applicant’s DNA was found on gl‘oves and clothing in the car,
which Applicant and his co-defendants were in when apprehended. See Tr. 680-94. Based on
the foregoing, it is unlikely the result of the proceeding would have been different had Counsel
objected to the “search for the truth” language. Accordingly, this allegation must be denied and
dismissed with prejudice. |

Counsel’s alleged failure to object to the circumstantial evidence
charge

Applicant alleges Counsel was ineffective for failing to object to the trial court’s charge
on circumstantial eﬁdence. “A _]ury charge is correct if, when the charge is read as a whole, it
contains the correct definition and adequately covers the law.” State v. Adkins, 353 S.C. 312,
318, 577 S.E.2d 460, 464 (2603) (internal citations omitted). In State v. Grippon, the Supfeme |
Court recommended thg following jury instruction on circumstantial evidence be given once a

proper reasonable doubt instruction is given: —
‘ There are two types of evidence which are generally presented
during a trial-direct evidence and circumstantial evidence. Direct
evidence is the testimony of a person who asserts or claims to have
actual knowledge of a fact, such as an eyewitness. Circumstantial
evidence is proof of a chain of facts and circumstances indicating
the existence of a fact. The law makes absolutely no distinction
between the weight or value to be given to either direct or
circumstantial evidence. Nor is a greater degree of certainty
required of circumstantial evidence than of direct evidence. You
should weigh all the evidence in the case. After weighing the
evidence, if you are not convinced of the guilt of the defendant
beyond a reasonable doubt, you must find [the defendant] not
guilty.

327 8.C. 79, 83-84, 489 S.E.2d 462, 464 (1997). Thereafter, the Court held the aforementioned
recommended language “is the sole and exclusive charge to be given in circumstantial evidence

cases in this state.” State v. Cherry, 361 S.C. 588, 601, 606 S.E.2d 475, 482 (2004). Recently,
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however, the Court recommended language differing from that prescribed in Grippon. See State
v. Logan, 405 S.C. 83, 99, 747 S.E.2d 444, 452 (2013). In Logan, the Court explicitly found its
“holding does not prevent the trial court from issuing the circumstantial evidence charge

provided-in Grippon and Cherry. However, trial courts may not exclusively rely on that charge

over a defendant’s objection.” Jd. at 100, 747 S.E.2d at 452-53. Ny
Here, the trial court gave the following charge on circumstantial evidence: .-

Now, evidence in a case such as-this, there are two types of -
evidence, which you generally consider. Quite frequently, they
consist of both types. Sometimes one more than the other, but it
really doesn’t matter because it’s customary to use both types of
evidence. . ' ‘

One would be direct evidence. - And direct evidence is
typically testimony regarding a sensory perception. 1 saw
something, I heard something, I felt something or the like. And if
you are firmly convinced as to the truthfulness of that testimony,
then it would establish that particular fact and circumstance.

" The other would be circumstantial evidence. And that,
unlike direct evidence, is when a person testifies of a number of
facts. And if you’re firmly corivinced as to the reliability and the
truthfulness of each of those facts and you link them, then either
through deductively, -deductive reasoning, you reach another
conclusion, you reach another conclusion, that, likewise, if you’re
firmly convinced of that conclusion, it would establish that
particular fact or conclusion.

I will tell you that it is quite common to use both and the
law makes no distinction between the value or the weight to be
~ given either to direct or circumstantial evidence. Nor is there any
greater degree of certainty required of circumstantial evidence and
direct evidence. Rather, you should weigh all of the evidence and .
decide what you find to be credible andv believable.
Tr. 867-68. The language given By the trial court contains the correct definition and adequately
covers the law as outlined in Grippon. Furthermore, Counsel testified he had no reason to object

to the circumstantial evidence charge as given. Given the fact the Grippon language is still goodv
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law and Counsel believed he had no reason to request the language in Logan, this Court finds
Applicant has wholly failed to meet his burden. Accordingly, this allegation is denied and
dismissed with prejudice.
Counsel’s alleged failure to request a charge on strong arm robbery
Applicant further alleges Counsel was ineffective for failing to request a charge on the
lesser-included offense of strong arm robbery. “Counsel’s performance is accorded a favorable
presumption, and a reviewing court proceeds from the rebuttable presﬁmption that counsel

‘rendered adequate assistance and made all significant decisions in the exercise of reasonable

‘profess‘ibnal judgment.’” Strickland, 466 U.S. at 690. There is a strong presumption that

counsel’s decisions are based‘on tactical strategy rather than neglect. Gentry, 540 U.S. ét 8
(quoting Massaro, 538 U.S. at 505). “Accordingly, when counsel érticulatés a valid reason for
employing a certain strategy, such conduct will not be deeﬁ;ed ineffective assistance of counsel.”
Smith, 386 S.C. at 567, 689 S.E.2d at 632.. See also Ingle, 348 S.C.v at 470, 560 S.E.2d at 402
(holding counsel may avoid a ﬁndi{lg of ineffectivene;ss if he articulates a valid reason for using
a certain strategy). “Courts must be wary of second guessing pounsel’s trial tactics; and where
coﬁnsel articulates a valid reason for employing such straiegy, such conduct is not ineffective
aésistance of counsel.” Whitehead, 308 S.C. at 122, 417:S.E.2d at 531. Whén counsel articulates
a valid, strategic reason for failing to request a jursl instruction on a lesser-included offense, trial
counsel cannot have been ineffective for failing to do so. Abney v. S’tate, 408 S.C. 41, 46-47, 757
S.E.2d 544, 547 (Ct. App. 2014).

Here, Counsel testified at least one of the store clerks testified a weapon was involved

~ during this robbery, although there was no specific description of the gun by the clerk. Counsel

further testified he did not request a lesser-included offense, and his decision was based upon the
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facts, testimony presented at trial, and the arguments made to the jury. Barsed on the foregoing,
* this Court finds Copnsel employed a valid strategic reason in failing to request a charge on the
lesser-included offense of strong arm robbery. This Court further finds Applicant has wholly
failed to establish Counsel was deficient. |

Similarly, this Court finds Applicant has failed to establish any resulting prejudice from
‘'this alleged deficiency.- A trial court is required to charge a jury on the lesser-included offense
“if there is »g'! evidence from which it ‘corlld, be inferred the lesser, rather than the greater,
offense was committed.” State v. Gourdine, 322 SC 396, 398, 472 SE2d 241, 241 (1996)
(emphasis added). If, however, there is no evidence the defendant committed the lesser rather
than the greater effense, the trial court sheuld refuse to cherge the lesser-included offense. State
v. Smith, 315 S.C. 547, 549 446 S.E2d 411, 413 (1994). .

Arrned robbery is deﬁned as the commission of a: “robbery whrle armed wrth a pistol,
dirk, sl-mgshot, metal knuckles, razor, or while alleging, either by action or words, he was armed
while using a representatlon of a deadly weapon or any object which a person present during the
commission of the robbery reasonably beheved to be a deadly weapon.” S C. Code Ann., § 16-
© 11-330 (2003). Sirong arm robbery, however, is defined “as the felonious or unlawful taking of
' money, good's, or other personal property of any value from the person of another or in his
presence by violence or b); putting such persorr in fear.” State v. Rosemond, 356 S.C. 426, ‘430,
589 SE.2d 757, 758 (2003), |

. Here, the owner of the cellphone store testified he turned and .saw two men wearing hats
and masks eome_ into the store, waving a gun. Tr. 154. Mazyck also testified when he arld
Smalls picked up Applicant and Graddick on Sam Edwards Road, one of them ha(r a gun. Tr.

508. Furthermore, a gun was found in the car in which Applicant and his co-defendants were
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apprehended. Tr. 392. Based oﬁ the foregoing, it is apparent a gun was used during this robbery
and there was no evidence to support a charge of strong arm fobbery. This allegation must be
denied and dismissed with prejudice. |
Counsel’s alleged failure to request an adequate charge on multiple defendants
Applicant further contends Counsel was ineffective for failing to request an adequate
charge on multiple defendants. Specifically, Applicant contends the following charge should
have been given: ‘
. There are [two, three, etc.] defendants in this case. Each is charged -
with armed robbery or its lesser-included offense. Whatever
verdict you find, it does not have to be the same as to [both] [all]
defendants. You take each defendant, consider the evidence as to
him, and write your verdict in accordance and iri conformity with
the evidence in the case and the instructions that I have given you
and will hereafter give you. Where more than one person is
charged with a crime, if the evidence warrants it, you may convict
one and acquit the other, or you may acquit both, or.you may
convict both. It will depend upon your view of the testimony and
evidence, which you alone are to pass upon.
Amendment to PCR Application (citing South Carolina Request to Charge-Criminal, Ralph King
Anderson, Jr. § 1-27). |
A jury ‘éharge is correct if, when it is read as a whole, it contains the correct definition
, ) .
and adequately covers the law.” Adkins, 353 S.C. at 318, 577 S.E.2d at 464. A jury charge
which is substantially cotrect and covers the law dpes not require reversal. State v. Foust, 325
S.C. 12, 479 S.E.2d 50 (1996). Furthermore, “the substance of .the law is what must be charged
to the jury, not any particular verbiage.” Adkins, 353 S.C. at 318-19, 577 S.E.2d at 464
(emphasis added).
Here, the frial court charged the jury: “[I]t’s important to realize that there are three

separate indictments, three separate defendants and three separate determinations that you will
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have to make. And each party is entitled to a fair and impartial determination based on your
assessment of the evidence.”, Tr. 859. The trial court further chérged the jury: “To assist you. .
. in recording the verdict, I’ve prepared three verdict forms. That is necessary because there are
three separate cases, as we have discussed.” Tr. 878. The trial court made the jury very aware
there were threg separate indictments and three separate defendants, and the jury was to render
verdicts for each defendant individuallj. -As no particula‘i verbiage is required, this Court finds
the charge given adequately covered the law. Moreover, Counsel testified he did not request the
particular language laid out in the King charge, as the triai court’s charge made it very clear these
were three individual defendants. Based on the foregomg, this Court finds Applicant has wholly
failed to establish Counsel was deficient. ‘. |
Similarly, this_Court finds ‘Appli_cant has failed to -éstablish any resulting prejudice ﬁ'c;m
this alleged deficiency. . Following deliberations, tﬁe jury came back with verdicts for. twoi
defendants—Applicant and Graddick. Tr. 899-901, 905-06. The jury, imwever, had not
rendered a verdict as to the third defendant, Smalls, so they returned to their delibemﬁoné. Tr. ‘
910, 651. Based on the mere fact the jLury reached verdicts on Applicant and Graddicic prior to
reaching a ve_r&ict on Smalls, the jury was aware they were to consi-der each case separately.

Accordingly, this allegation must be denied and dismissed with prejudice.

r
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CONCLUSION
' Based on all the foregoing, this Court finds and concludes Applicant has not established

any constitutional violations or deprivations that would require this court to grant his application.

_Therefore, this application for post-conviction relief must be denied and dismissed with

prejudice.
This Court notes Applicant must file and serve a notice of appeal within thirty days from

the receipt by counsel of written notice of entry of judgment to secure the appropriate appellate

“review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 '(1991), an applicant

has a right to an appellate counsel’s assistance in seeking review of the denial of post-conviction

relief. Rule 7 1.1(g), SCRCP, provides if the .'applicantr wishes to seek appellate review, post-

" conviction relief counsel must serve and file a notice of appeal on Applicant’s behalf. Applicant

is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for.appeal. ™

IT IS THEREFORE ORDERED:
1. That this application for post-conviction rehef must be denied and
dismissed with prejudice; and
2. The Applicant must be remanded to and remain in the custody of
the State .
ANDIT IS SO ORDERED this Zf day (MJOI&

Pre:31dmg J udge

Ninth Judicial Circuit
; & n}}j and , South Carolina -
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