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STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS
COUNTY OF GREENWOOD WARRANT NO. W-24-20-0153
STATE of SOUTH INDICTMENT NO. 2012-GS§-24-1325
CAROLINA,

JOEY CORVELL ORDER CONCERNING PROBATION
REID,! VIOLATION
Deféridant;

Addy, J.

THIS MATTER CAME BEFORE THE COURT on October 28, 2021 'on a probation
violation? Mr. Reid was reptesented by Tristan Shaffér, Esq., the. Department of Piobation, Pardon,
and Parole (hereinafter "PPP") was represented by, Octavia Wright, Esq., and the 8™ Citcuit Solicitor's
Office:was represented by:Solicitor David Stumbo. Having considered the applicable law, the
argumeéntof counsel, and thé particular faets of this case, the Couitt finds as follows.

On January 27, 2014, Mr. Reid pled guilty to one (1) count of Assault and Battery, 1% degree,
and oné (1), cotirit of Atterfipted Murder. At the pléa, he was represented by Carson Henderson, Esq.,,
Solicitor Stumbo represented the State, and Judge Doyet Early presided:? Pet the sentericing sheets and
the récollection 6f the Solicitor, the pled wis niegétiated arnid agteéed to by all coriéemeéd. The

negotiations contemplated Mr. Reid serving a fen (10) year sentence on the assault charge. On the

' AK.A. Joey Cotvell Sandeis. "Sanders" is how Mr. Réid's name is indexéd on the Greenwood public index.

2 This fhatter. was first.schediled Béfore this jurist on'May 24, 2021 and again on. July 29, 2021. At those heafings, the
Conrt continiied the matter o thatMr, Shaffer could condiict additional reséarch on the effect and natiire of an illegal
sentefice as it felates to a subsequent probation violation. The hcarmg of May'24, 2021 was very briéf.becaiise my notes

reﬂcct only that I continued the case and rétained jurisdiction; in fact, that may. have eveh been handled by way of a bench
conference:

3 Tara Scott was the court réportef for the plea, and coincidentally, she'was the court reporter assigned to.this ‘judge when the-

matter canie before the Court on both May 24, 2021 -and July 29, 2021. Ms. Scott'indicéted at the July hearing that she may
still have record of this plea and could potéritially furrish a trariscript. The Couift suggested that the parties make a request
and gbtaina transcript in the hopes that it might shed Soine liglit 6n thie events surtoundihg'the plea. For whatever reason,
iio one has done so; therefore, the Court authors this grder without the benefit of the January 27, 2014 plea transcript.
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dtteiipted murder charge which is the subject of the violation hearing, ‘it was agreed that Mr. Reid
would feceivé 4 sefitence-of twenty (20) years consecutive to the ten.(10) years active; but the twenty
(20) years would be susperided to probation:for five (5) years.* The Court.accepted Mr. Reid's plea,
followed the negotiation, and imposed the agreed upon sentence;

M, Reid subséquently served his. active setence arid Was released from. SCDC.on probation.on
or about June 29, 2018. Mr. Reid was arrested for attempted murder on July 11, 2019. A subsequent
probable cause violation before Judge Hocker resulted in the probation case being ordered continued.
Mr. Reid was subsequently acquitted by the trial jury on the attemptéd murdéi chargé on April 21,
2021.° ‘The violation report detailed that Mr. Reid-was in violation for changing his'address without
notifying his agent, failure t6 pay monetary obligations, and failing fo follow the advice and
instructions of his-agent. The agent:recommended a ten (10) year revocation.®

No appeal was taken from the plea, no action for post-conviction relief was pursued; and
apparently no objection to the susperided nature:of the atteinpted murder seritence was ever inade. At
the hearing of October 28, 2021; the Solicitor indicated that, at.the time of the initial plea, the defense
was driving this.bargain and that the Solicitor wanted active time of some sort, a:strike againist Mr.

Reid; and the potential for 85% time shoiild a violation subsequently occur, hence the plea to attempted

% At the October 28, 202] hedring, Solicitor Stumbo indicated that Mr. Reid actually pled to thiee onsecutive assauit and
battery 1* degree charges and received a thirty (30) year séntence on those charges. The Soligitor's recollection ust be in
error since no record of a plea to the other two A&B 1% charges tan be located although two.(2) additional counts of
attémpted:mutder wer€ nof prossed by the State. Again, 2 transcript of the proceedings from January 27,2014 would have:
been quite. hélpful.

5 1van.Toney, Esq. fepreseited Mi. Reid at trial, and this Jlll'jSt was the trial judgeé; On December 14, 2021, Mr. Reid pled
guilty after jufy selection to a riegotiated plea of five (3) yeafs active to Obstruction-of Justice, DV 2“d Degree, and
Unlawful Neglect 6f Child. This jurist was also the sentencing judge on‘these cases. Betweer’ the tlmB of the Qrctober 28,
2021 hearinig and the tial, theé Court'issued ah interim order dismissing : the “warrant and mdlcatmg that this formal order
would be forthcoming. As a-résult, Mr. Reid was released from confinefrent at the- Greenwood Deterition Center since he
had already mmade bondon the pendmg c¢hargesto which he pled on December 14; 2021,

$ The Court fiotes that a fecommended revocation of this magmtude i uniusual for the violations alleged. ‘The Court is
inclinéd 1o beliéve and does ﬁnd that the irpetis for the iritial ten (10) year partiil tevocation recommendatioti Stenis' from
the atteripted fmurder charges f for which Mi. Reid was acquitted on April 21, 2021,
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murder.’

Counsel for PPP took the position that it is not appropriate for PPP to pass upion the legality or
validity 6f 2 sentence irhposed:and further stated that PPP will accept a sentence imposed by the circuit
court as valid. The Court agrees with Ms. Wright that PPP does not have an independent duity to verify

'the propriety. of a particular sentence; as an extension of the court, probation agents are tasked with
Jiierely supeivising an.offéndér. pursuant to the court's difection.and PPP's internal guidelines.

Counsel for Mr. Reid argued that the sentence is illegal, and pursuant to language in State v._
Lee,® the fact that a particular sentence was illegal may be used as a defense to a probation violation.
Although M. Shaffer esséntially conceded that:Mr. Reid certainly bénefitted from the suspendéd
sentence; he argued that the illegal nature of the sentence should still result in a dismissal of the
probation violation. per, Zee.

ISSUES PRESENTED

To what extent may or should atrial court enforce a negotiated sentence, which was illegal at its
iriception but which inured to the defendant's benefit, by way ofa probation violation? And, to the
extent thata court should not.enforce an illegal sentence as.a matter of public policy, what is the
fémedy?

‘LEGAL ANALYSIS

Section 16-3-29 defines the offense of Atteinpted Miurder; it ¢learly arid unambiguously states
"A sentence imposed pursuant to this section may not be suspended nor may probation be granted."
Ergo, the:sentence -which the parties agreed to and which the court impdsed is contrary to stahite, but it

clearly benefits Mr. Reid in that he served no active, 85% time on this charge as a resulf of the plea.

7 The same.resuit could have been achieved had the parties agreed to a guilty plea to ABHAN, an offense which can be
suspended under the law; however, attempted murder and ABHAN are obviously iredted differently under the recidivist
provisions-of Section 17-25-45. The.Court also notes:that-Carson Hendérson, Mr. Reid's attorney for the plea; was not
present at'the hearing of October. 28, 2021 to offer his recollection of the evenits surfounding the plea.

350 8.C. 125, 564 S.E. 2d 372.(8.C. App. 2002). '
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Plea bargaitis abd enforcement of aiiy négotidted pleas aré governed by contract law: See Reed
v. Becka, 333 8.C. 676, 686, 511 S.E.2d 396, 401 (Ct. App. 1999); United States v. Ringling, 988 F.2d
504, 505 (4th Cir: 1993). That a court is without power to enforce an illegal contract is axiomatic, as

such contracts are void as against public policy. See Beach Co. v. Twillman, Ltd., 351 S.C. 56, 64, 566

S:E.2d 863, 866-67 (Ct. App. 2002); Jackson v. Bi-Lo Stores, Ine., 313 S.C. 272,277, 437 $.E.2d 168,

170 (Ct. App. 1993). The power of a court to impose a particular sentence is wholly controlled by the
statutory penalty provisions as enacted by the South Carolina General Asseinbly, and the trial court has

broad discretion to sentence within the statutory limits enacted. Inre M.B.H., 387 5.C. 323, 692

S.E.2d 541 (2010). Tt is not the providence of a court to question the wisdom of the General Assembly

when it has spoken unequivocally. See State v. Jacobs,.393 $.C. 584, 713 S.E.2d 621 (2011). The

Circuit Court may be a court of‘general jurisdiction, but its authority is limited by the South Carolina

Cohstitution and the powets granted to it by the General Assembly. State v. De La Cruz, 302 §.C. 13,

15-16, 393 S.E:2d 184, 186 (1990).

South Carolina ¢ase law offers some degree of guidance on this issué. In State v. Leé; 350'S.C.

125,.132-33, 564 S:E.2d 372, 376 (S.C. App. 2002), Lee miaintditied thiat the legality of his sentence
implicated the:court's subject matter jurisdicfion. In rejecting’his assertion, the Court-held *[TThe

statutory authority of the sentencing court to issue the underlying sentence could have been challenged

in a motion to reconsider thé sentence, on direct appeal, or ds-d defense to the probation revacation
b roceedi'ng;." (emphasis supplied) Id. The Court in Lee further held that, because no motion to
reconsider-was filed by any party and no appeal was taken, the underlying sentence was the law of the
case. Id.
Justice Few's dissent in State v. Blakney, 410 S.C. 244,254, 763 S:E.2d:622, 628 (Ct. App:

2014) is also instructive. In discussing Justice Pleicones' dissent in Talley v. Stite, 371-8.C. 535, 640




S.E.2d 878 (2007), Justice Few states "[T]he s,usp‘cn_si_on‘of_ a sentence is not effective when the law
forbids the §usperision.” Iii footnote 11, Justice Few correctly states "Our supreme court has not held
that a trial court's partial suspension of'a sentence 1§ effective.even when the court has no power to
suspend the sentence." Of course, the majority in Blakney held that, "because the State hever sought to
cottéct [the] error," the suspension of Blakneéy's sentence was-the law of the case. 410 S.C. at 251, 763
SE.2d at626.

Although instructive, Lee and Blakney are not particularly‘helpful. Lee concerned the issue of
whether the sentencing judge could legally order that probationary supervision coincide with
supervision while on parole. Blakney concerned the exfent-to which-community supervision violations
are:chargeable against the original unsuspended.portion of his sentence.? Other cases decided by our

court offér sirnilaily limited gnidance. Iri State v. Phitner, 433 S:C.:300, 857 S.E:2d.796 (2021), the

Supreme Court vacated the "erroneous” sentence imposed on the firearm charge because the defendant
received a life seritence.on the attempted. inutder charge. 433 S.C. at'351, 857 S.E.2d at'803. However,
the Court's basis for doing so centered upon judicial economy and had no ultimate effect on Plumer's

actual sentence. Similarly, in State v. Jones,'? the Conirt of Appeals found that the trial court lacked

authority'to suspend the mandatory minimum period of incarceration for trafficking and remanded the
matter back to the trial-court for resentencing. Again, howevér, fione of these cases address the precise
issue of the extent to which a trial court may, or should, activate a suspended sentence for an offense,
the penalty for which cannot be suspended.

Fuithermore, to the extent that Lee statids for thé pioposition that the imderlying illegality ofa
sentence may-be argued as a defense to-a probation revocation, it leaves unanswered the obvious

question: What next? If'such a defense is successful in pfeventing a probation violation, should the

% Unlike the dissent, the majority ib Blakney never truly dddregsed the iipropriety of thé sentéficing court's siispension of
the mandatofy minimurh fifteen (15);vear sehtence for Burglary, 1*dégree.

10 2018 WL 2979790, 2018-UP-264 (S.C. Apps June'13, 2018)
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defendant remain on probation despite the fact that he woitld suffer ho penalty for any.subsequent
violations? If an illegal sentence benefits a defendant and becomes the law of thie case abserit difect
appeal, to Wwhat éxtent would our courts be parties to a direct contravention of the 1aw?'® If the Court
merely accepts Mr. Reid's sentence as the law of the case, to what extent is this Court enicouraging
similar; impropér negotiations to take place in:the future? Because South Carolina law is silent on
these questions, the Court has.looked to our sister states for guidance.

Alabama freats such an error as jurisdictional, and a sentence which is unauthorized by statute is

void. Ex parte McGowan, 2021'WL 1805703 (Ala. 2021). Atfirst blush, the facts in McGowan closely
track the present case. McGowan received a split sentence which was not authotized by statite. The
State subsequently-sought to revoke the probationary portion of the sentence due to his being charged
with new felonies. Following precedent holding that 4 trial court lacked subject matter jurisdiction to
revoke probation where the unde_rlyi'ng_ sentence benefiting the defendant was contrary to law, the
Alabama Supreme Court found that the proper procedure was for the trial court to conduct another
sentencing hearing. Although the facts in McGowan are similar to Mr..Reid's situation, Alabama law
differs in that an illegal sentence implicates subject matter jurisdiction. Per South Carolina
jurisptudence, an illegally exceéssive sentérice does.not iniplicate subject ratter jurisdiction, 4nd such

cases.are properly addressed through PCR. State v. Johnson,-333 S.C. 459, 510 S.E.2d 423-(1 999).11

The courts of Texas would likely apply estoppel by judgment to the preserit case. In Deenv.
State, 509 S.W.3d 345 (Tex: 2019), Deen received a sentence which was more lenient than permitted by
statiite. After serving that sentence, he'was subsequently convicted .of a new charge which was

enhanced due to his prior conviction. In-dismissing his challenge to the legality of the prior conviction

19.Obviously; direct appeal is the only avenue by which such an error could be corrected.. PCR would not present.an option
since a court is unlikely to find that.a defendant was prejudiced by his attomey obtaining a suspended sentence for a crime.
which called for mandatory incarceration. See e.g. State v. Graves, 822 So0.2d 1089: (Miss. 2002)

1 Again, as discussed in the previous footnote, PCR wouldnot constitute a means by which to remedy an illegally
permissive sentence.
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forenhancement puiposes, the Texas court found that Deen was equifably estopped from accepting the
benefits of the prior illegally lénient sentence and then arguing that the underlying offense could not be
used to enhance a subsequent crime. From a review of Justice Few's disserit in Blakney, perhaps
judicial estoppel should be applied in Mr. Reid's case. Clearly; Mr. Reid enjoyed the benefits of an
illegal probationdty senterice on the Attempted Murder charge. However, Mr. Reid only accepted that
benefitafter also agreeing to serve ten (10) years active as part.of a quintessential, negotiated (_and
illegal) "package deal." Moté to the point, to say that Mr. Reid benefited ffom probation and is
judicially estopped from arguing application of Lee would constitute the Court enforcing a contract
which violates South Carolina.law. Put blunily; to apply judicial estoppel, or a "law of the case"
aralysis for that inatter, woild condone and encoutage wholesale disrégard for what statiitery law
plainly mandates; essentially and as a practical matter, the Court would be saying, "Meh.:.so the justice
system ignored the law...big, hairy deal."

Finally, Florida appears.to take a slightly different approach. Although they follow the rule that
a'person may not'contest their conviction if they benefit from an illegal sentence, they may. challenge
an illégal senténce that excéeds the statiitory maxifium, esséntially applying a theory of estoppel.

White v: State; 828 S0.2d 491 (2002). Insituations where the plea was negotiated and the illegal

sefitence wasto the defendant's detriment, the case is remanded, and the ‘State may either agree to
resentencing or withdraw from the negotiated agreement and proceed to trial.'* Id. at 492. Because
Mr. Reid's negotiated sentencé représented a "package deal” whereby he was incarcetated for a period
of time on a legal sentence prior to beginning his illegal probationary sentence, if Florida's rule were
applied and the State agreéd toresenitericing, PCR woiild then becéifie an vailablérefedy. If the State

opted.for trial, then any prejudice to Reid would be lessened since he would still have the option of

2 white déesnot explain cxactly why the State gets to control the'relief afforded in an illegally negotiated plea situation,
espec:lally wheh the State Is & partyto the initial; improper sentence. As explained below, the better:rule would be to permit
a defendant 1o move.-to withdraw his plea
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presenting a defense or attetipting further negotiations.™
SO, WHAT NEXT?

That-probation constitutes a matter of grace by the sentencing court is axiomatic. State v. White;

218 §.C. 130G, 136, 61 S.E.2d 754, 756 (1950). Similarly, revocation of a probationary:sentence is left to

the sound discretion of the judge. State v. Allen, 370 8.C. 88,.94, 634 S.E.2d 653, 655 (2006); S.C.
Code Ann. §24-21-460 (1989). This Court is faced with a situation where the active part of Mr. Reid's
negotiated deal was legal, but the suspénded portion was illegal. Again, the Court does not have the
benefit of the transcript of the initial plea; however, the sentencing court was simply without power to
do what it-did regardless of the reason for doing it.!?

Therefore; as it relates to Mr. Reid's probation violatior, the Cotrt finds that, pursuant to Lee
and because the sentence wag illegal; Mr. Reid's probation should not be rev_okew‘d.fé

Having elécted not to revoke his probation, this Couit still has the obligation to clarify where
M. Reid's probationary status sfands: At present; Mr. Reid remains convicted of attempted murder.
However; if this Court 1s correct in its analysis that Lee constitutes a means. by which Mr: Reid may
avoid any ramificdtions for future probation violations, his séritence is illusory and of fio practical
effect:

The Court is also genuinely concerned with the fact that the court of general sessions, implicitly
or'mistakenly, endorsed and imposed a sentence-which violates the law. As Justice Few correctly

obseived, & court is withotit power to do that which the law prohibits it from doing. More troubling,

14 Presummg that a defendant in Mr. Reid's situation was ultimately convicted, the sentencing court could, of course, take
into aceount the fact that he had previously served a'ten (10) year sentence as part of the initial package deal.

15 Nothmg in this Order should be read as suggesting anything nefarious on behalf of any party'to the plea or the sentencing
judge. Regardless, the fact remains that the sentence was riot permitted under the law.

19'As an additional sustaining ground-for this ruling, even if this Court were o apply an estoppel or law of the case analysis,
the Court would still not révoke Mr. Reid's probation. -Agdin, he was acquitted on the underlying ‘charges which precipitated
issuance of the probable cause warrant. At most, the Court would allow for; and does 'so find, the substantial'time Mr. Reid
served in jail satisfics the stated violations of moving without notifying his agent and being-behind on his monetary
obligations,




per the analysis of the South Carolina cases-above, only in thése situations where.the state undertakes
to appeal an illegal sentence could such an impermissibly lenierit senteénce: be corrécted. To entrust the
state with sole responsibility to enforce the law vigorously and correctly is to ignore the court's inherent
obligation to.apply the law decorously and ptopeily. Put simply, t6 afford the state sole power, by rule
of procedure or preservation, to correct an illegal sentetice under.a law of 'thc‘_f:a'sc'theor:y i§ to invite the
Very mischief which threatens the integrity of the bench and erodes public trust in our judiciary.'?

Similarly; under the facts as presented here, applying an estoppel theory is ifaproper and invites
the same mischief regardless of whether the sentence was of benefitto a defendant. Rather than
estappel, the Court is in¢lined to borrow from anotlier eci_uita'l:flc maxim: Ia pari delicto potior est
condition defendentis. South Carolina jurisprudence certainly supports this maxim's public policy
rationales in the civil context; and this Court sees every reason the:same rule should apply in the
criminal conitext especially because society's protection and citizens' liberty interests are both

implicated by a court doing what it simply may not. See Jackson v. Bi-Lo Stores, Inc., 313 8.C. 272,

437 S'E.2d.168 (Ct. App. 1993); Batéman Eichler, Hill Richards, Ine. v. Berner, 472 U.S. 299, 306

(1985).

Accordingly, the Court finds and orders:as follows.'® ‘Because'the sentencing court.was within
its jurisdiction and authority to accept Mr, Reid's plea, Mr. Reid's underlying plea to and-conviction for
aftempted murder stands. However, Mr. Reid's sentence is vacated, and it is ordered that he be
resenténced. At the resentencing, Mr. Reid tay move to withdraw his plea if he so desires. Should be

elect to withdraw his plea and the Court permits him to do so, the State and Mr. Reid are free'to renew

7 This constitutes both a real and a practical concem, This:jurist has been asked on’ numerous occasions 1o accept a plea to
the offense of false imprisonment. ‘Of course; such an offense no longer exists. State v. Bernsten, 295 S.C.'52; 367 S.E.2d
152 (1988}, However, that has not.stopped the parties. from Judge shoppmg in'the hopes of finding someone who will
accept such a plea. Justas a court may not accepta plea for.conduct which does not-violate the law,.a court may not impose
a sentence which is in contravention of the law,
¥ The Court is well aware that: none of the parties involved in this matter requested the relief which the Court is ordering.
Additionally, this jurist is.not attcmptmg to overrule another Judge Rather, the Court.is: srmp]y doing - what this Court feels.
must be done due to the above concemns and trusts that the appeliate courts will provide further ‘guidance on these issues.
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their negotiations or take the matter to'trial.'”" Cleatly, any future sentencing jiidgé may, take into
account the fact that the prior negotiations involved Mr, Reid serving ar active izperibﬂ 6f incafceration
-on an ofhietwise legally imposed sentence.

WHEREFORE, it is ordered that Mr; Reid's uniderlying cotiviction for atteiripted mutder.

‘remains valid and a new sentencing hearing shall take place:pursuant to the terms and conditions of this

Order.
IT IS SO ORDERED.
ALK (]
7 FramkR AsiE
) A Resident Judge
December 31, 2021

Greenwood, South Carolina.

¥"The Court is:also.aware that PPP intends to appeal the Court's order, and as explained previously, Mt. Reid is currently
serving an‘activefive (5) year sentence. Should Mr. Reid be released priorto any-appeal being:decided, the Court orders.
that he shall remain under the supervision of PPP and abide by all the terms and conditions of his prior probation case. Any
violation:of the terms of his probation may, be addiessed by 2 citation; and the Cotirt may-find him in coiitempt for any
willful failure to abide by-said provisions. The rémaindér of Mr. Reid's, probationary period is.ordeéred tolled while he
serves:hisfive () year sénténce. i

10



