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STATEMENT OQF THE CASE

On November 10, 2004, Appellants m

ade, executed and delivered to Countrywide

Home Loans, Inc. a certain Note (the “Nowe™) 1 the amount of $116,519.00. Note (R.

pp.42-43). On that same date. to wit November 10, 2004, Appeliants made, exccuted and

delivered to Mortgage Electronic Registration

Home Loans, Inc.. its successors and assi

o

Systems, Inc., as nominee for Countrywide

2]

ns, a certain Mortgage (the “Mortgage™)

encumbering real property known as 110 Confederate Circle Taylors, South Carolina

29687 (“real property”). Mortgage (R. pp.

2

Complaint for foreclosure on August 20,
The Foreclosure Complaint alleged subject
FForeclosure Complaint by alleging “[o]n Dec
in the Greenville County Registry 1in Mortge
Mortgage was assigned to the Plaintiff herein

A Judgment of Foreclosure and Sale
by Master-in-Equity Charles B. Simmons.
September 7, 2010. Judgment of Foreclosur
states that “[b]y Assignment of Mortgage d
office of the Register of Deeds/RMC Office
1908 on September 1, 2009. Mortgage Elecu
for Countrywide Home Loans, Inc. assigne
Home Loans Servicing, L.P. f/k/a Countrywi

said assignment. the Plaintiff in this aciio:

45-51). Subsequently, Respondent filed a
009. Foreclosure Complaint (R. pp.27-32).
matter jurisdiction in paragraph 6 of the
ember 7, 2004, said Mortgage was recorded
2e Book 4281 at page 962. Thereafter the
" Foreclosure Complaint, para 6 (R. p.28).
(the © Foreclosure Judgment”), was signed

~

Jr. on September 3, 2010, and filed on

e (R pp.1-20). The Foreclosure Judgment
ated August 27, 2009, and recorded in the
for Greenville County in Book 5054 at page
onic Registration Systems. Inc., as nominee
d the subject note and mortgage to BAC

de Home Loans Servicing, L.P. By virtue of

is the owner and holder of the note and




morigage.” Judgment of Foreclosure (emph
property was held on October 4, 2010 with
the foreclosure sale. Appellants remain livi
residence.

Subsequently, the instant action wa

seeking a quiet title action to restore title to

Respondents being

asis added) (R p. 2) . A judicial sale of the

the successful bidder at

ng in the home as their primary and only

s filed by Appellants on March 23, 2012

the real property to Appellants. Appellants

Quiet Title Action contains two causes of action and seeks restoration of title 1o

Appellants based on Respondents lack o

foreclosure action. Complaint (R. pp.33-69).

t standing to bring the underlying prior

Thereafter, on or about April 11, 2012,

Respondents filed a Mouon to Dismiss Appellants Complaint. Moiion fo Dismiss

Complaint (R. pp. 83-84). On May 3, 2012,

the Pleadings. Motion for Judgment on the P

to hear both motions by the Circuit Court J

Respondents filed a Memorandum in Suppor

Appellants (iled a Motion for Judgment on

eadings (R pp.88-100). A hearing was held

udge on May 29, 2012. At said hearing,

t of its Motion to Dismiss and in Opposition

to Appellants Motion for Judgment on the Pleadings. AMemorandum in Support of Motion

10 Dismiss and in Opposition io Appellants
pp.83-87). Wilh leave of the Court, Appella

Motion for Judgment on the Pleadings. Aem

Moiion for Judement on the Pleadings (R.

nts [iled its Memorandum in Support of its

orandum in Support of Plaintiff s Motion for

Judgment on the Pleadings (R. pp.101-108). Subsequently, on August 8, 2012, the Circuit

Court Judge, Honorable D. Garrison Hi

Respondents Motion to Dismiss and Denying

Pleadings. Adwugust 8 2012 Order (R. pp.21-Z

I, entered and filed an Order granting

y the Plainuiff’s Motion for fudgment on the

4.




Appellants filed a Notice of Appeal
2012 in response 10 the Circuit Court Judge’
pp.117). Appellants are now filing their Init
Court of Appeals.

ARGUM

UNDER SOUTH CAROLINA LAW

~ith the Court of Appeals on September 6,

5 Order. September 6 Notice of Appeal (R.

al Brief dated January 15, 2013, with the

ENTS

. STANDING TO SUE IS A SUBJECT

MATTER JURISDICTIONAL ISSUE THAT DETERMINES A COURT'S

ABILITY TO HEAR A CASE IN CO
CAN NEVER BE WAIVED

AL issuc in ihis matter s whether
Pleadings should be granted and title o ¢
returncd to Plaintiff. In order 1o decide this i
lower court must determine whether the or
property at issue is void and a nulliy base
authority, standing. and thus subject matter |
action. Appellants’ argue ihat when i
Respondent. the pleadings clearly cstablish
bring the original foreclosure complaint and
enforce the underlving note and morteage.
and utle to the real property should be retur
Complaint.

Issues of standing and lack of s:uhje_ct
by consent. and can be taken notice of by the
274 S.C. 219. 269 S.Li.2d 43 (1980). Harden
221 SEE. 2d

851, 833 (1976). Srate v. Gor

(V5]

NTROVERSY AND IS AN ISSUE THAT

Appellant’s Mouon for Judgment on the
e real property at issuc in this matter be
ssue, 1 is the Appellants contention that the
vinal judgment of foreclosure on the real
d on the tact that Respondent lacked the
urisdiction 10 bring the orginal {oreclosurc
wed i the light mosi tfavorable 10 the
that Respondent did not have standing 1o
thus lacked subject matter jurisdiction to
As such. the foreclosure judement is void

ned o Appellants as sought in Appellants

matter jurisdiction cannot be waived, even
court on its own mouon Fielden v. Fielden.
v. S.C. Fliglhwav Dept., 266 S.C. 119, 124,

je. 256 S.C. 5339, 183 S.E.2d 334 (1971),




Hunter v. Boyd, 203 S.C. 518, 28 S.E.2d 4

been interpreted by South Carolina Courts t

power to adjudicate a case™ Johnson v. S.C.

372 SC 279, 284, 641 S.E. 2d 895, 897 (20C

bring an action before a South Carolina cou
goes to a court’s ability to hear a case or con

Council, 330 S.C. 414, 498 SE 2d 906 (Ct

12 (1943). Subject matter jurisdiction has
0 mean “a court’s constitutional or statuiory
Dep't of Prob., Parole. and Pardon Servs.,
7). Whether or not a party has standing to
't is a subject matter jurisdictional 1ssue that

troversy. Lemon v. South Carolina Coastal

App. 1998). “No justiciable controversy is

presented unless the plaintiff has standing to maintain the action.™ Brock v. Bennetr, 313

S.C. 3513, 519, 445 S.E. 2d 409. 415 (Ct.Ap

p. 1994). ~A plaintiff must allege an actual

controversy in which he has a personal stake.” Energy Research Found. V. Waddell, 295

S.C. 100, 102, 567 S.E.2d 419, 420 (1988
Jurisdiction, its judgments are void and fro

nullity and without legal effect. Thomas & |

Co.. 318 S.C. 286, 281, 457 S.E.2d 340, 343 (1995)(emphasis added):

Depr. of Motor Vehicles v. Holizclanr, 675
South Carolina Law Enforcement Div. , 631

is well settled that when a court has no auth

Staple Mfg. Co.. 266 N.C. 531. 146 S.E.2d

). If a court acts without subject matter

mi its inception the judgment is a complete
Hovard Company. Inc. v. T.W. Graham and
South Carolina

S.E. 2d 756 (S.C.Ct. App. 2009); Fryer v.

S.E. 2d 918 (S.C. Ct. App. 2006). The law

ority to act. ns ety are void. Russell v. Bea

459 (1966); Davis v. Page. 125 S.E.2d 60

(Ga.1962); Cruikshank v. Duffield. 138 WV

a. 726. 77 S.E.2d 600 (1953).

In the case at bar, the Circuit Cou

whether or not standing to sue 1s tantam

rt Judge ruled that “a determination as to

ount to subject matter jurisdiction 15 not

necessary in considering the motion before me.” Order (R. p.22). Appellants, however,

would respectfully disagree with the Circuit .

udge’s holding. Tn support of their position,




Appellants contend that since standing is a ¢

mponent of subject matter jurisdiction, and

since an Order executed without subject matter jurisdiction is void and a nullity, a

determination as to whether the Responder
Foreclosure Order is crucial in the lower cou
this matter.

ALIl

II. BECAUSE APPELLANTS’

7

1’s lacked standing to obtain the original

irt’s analysis of the two motions at issue in

EGATIONS THAT RESPONDENT’S

LACKED STANDING TO BRING THE ORIGINAL FORECLOSURE
COMPLAINT WERE NOT BASED ON THE DATE THE MORTGAGE
ASSIGNMENT WAS FILED, THE CIRCUIT COURT JUDGE’S ORDER

MUST BE OVERTURNED.

In his Order, the Circuit Court Judge state

[Plaintiffs allege that the Defendant did not have standing to bring the

foreclosure action because the filing a
a Countrywide Home Loans Servicing, L.P.

BAC Home loans Servicing, L.P. t/k/
occurred after the filing of the foreclo
not own the Note and Mortgage until

p.22)

Appellants respectfully disagree with this
on the Pleadings and the oral arguments pre
hearing clearly show that this was not the A
argued that Respondent lacked standing an

bring the underlying foreclosure action becau

t an Assignment of Note and Mortgage into

sure action and, as such, the Defendant did

after it filed its foreclosure action. Order (R.

finding. Appellant’s Motion for Judgment
sented by Appellants at the May 29, 2012
ppeilants argument. Rather. the Appellant
thus lacked subject matter jurisdiction to

se: 1) the authority to enforce a promissory

note via foreclosure of the mortgage associated with said promissory note is found in

Article 3 of the South Carolina Uniform Co
allege in its foreclosure complaint and the
Respondent held the authority to foreclose;
standing to proceed was based on a morigage

after the original foreclosure complaint was fi

mmercial Code, and Respondents failed to

Foreclosure Judgment does not find that

and 2) Respondents contention that it had

assignment that was not even executed until

led.




In support of the above, Appellants woul

Transcript in which undersigned counsel
complaint:

Alleges that it [Respondent] was the hold

mortgage assignment. It did not allege th

holding the note. In order to negouate a
the rules of the UCC as set forth in South
virtue of its mortgage assignment and no

d point this honorable court to the May 29"

argued that the underlying foreclosure

er of the mortgage and note by virtue of the
at 1s was the holder of the note by virtue of
note in South Carolina, you have to follow
Carolina. And an assignment of the note by
te does not create a holder status. They did

not allege that in the complaint, nor did they prove it. .... Their entire argument was

based on the mortgage assignment, which

was not signed and recorded until atter the

complaint. And unti] that mortgage assignment is executed or until they are able to

establish that thev were the actual holder of the note. thev had no subject matter

jurisdiction. May 29, 2012 Transcripr (en
77, line 1-6).
Further, Appellants Motion for Judgmen
standing due to the date the Assignment was
Assignment of Note and Mortgage, through v
in the foreclosure action, was not executed u
the Greenville County Regisury of until Seple
Pleadings (R. p.89).

The Appellant agrees with the Circuit

1phasis added) (R. p. 76, lines 10-19;25; p.

t on the Pleadings does not argue lack of
recorded. rather the motion argues that “the
‘hich Defendant claimed to have an interest
nti] August 27. 2009, and was not filed with

mber 2. 2009. Molion for Judgment on the

Court Judge’s Order that the filing of an

assignment of mortgage of public record serves only to put the world at large on record of

said assignment and does not have any bea
instrument. Order (R. p.22). This, however

Appellant respectlully urges this court 10 vac

consideration of the arguments put forth by Alp

ITI. BECAUSE SUBJECT MATTER JC
NEVER BE WAIVED AND BEC
FINDING THE ORIGINAL FORECT

L,

‘ing on the date of transfer of a negotiable
was not the Appeilants argument and the
e the Order or remand this issue for further

pellants.

RISDICTION IS AN ISSUE THAT CAN
AUSE THE PUBLIC POLICY BEHIND
OSURE ORDER A NULLITY BASED ON




LACK OF SUBJECT MATTER

JURISDICATION OUTWEIGHS THE

POLICIES BEHIND THE DOCTRINE OF RES JUDICATA, THE DOCTRINE

OF RES JUDICATA IS INAPPLICA

BLE TO THE CASE AT BAR AND THE

CIRCUIT COURT ERRED IN GRANTING RESPONDENTS SCRCP RULEI?

(b) (6) MOTION TO DISMISS.

The Circuit Court’s August 8, 2012 Order

agrants Defendant’s Rule 12(b) (6) Motion

based on its finding that Plaintiff’s action is barred by the doctrine of res judicata. For

the reasons set forth above and as more fully outlined herein below, Appellants disagree

with said finding and respectfully request that
Motion be reversed.

Under Rule 12(b) (6), SCRP, a 4dcfendam 1
pizhlin'tiﬁ?’s failure to state a claim constituting
Healih Alliance, 352 S.C. 221,573 S E. 2d 80
dismiss the claim if the defendant demonstratc
sufficient to constitute a cause of action™ in th
Condon, 347 S.C. 227.232-233,553 S.E2d 4

12(h) (6) SCRCP). When considering a motio

trial court imust base 1ts ruling solely upon the

33 S
»J

complaint. Baird v. Charleston County. 33

Onorato, 318 S.C. 297. 457 S.E. 2d 601 (199>

the facts alleped on the complaint would entitle

the grant of a motion to dismiss for failure o

a cause of action.

e pleadings tiled with the court.

the granting of Respondents 12(b)(6)

nay bring a motion to dismiss based upon a

Bergsirom v. Palmetto

5 (Ct. App. 2002). A wial judge may

s the plaintiff has failed “to state facts

Williams v

96, 499 (Ci. App. 2001) (quoting Rule

n 1o dismiss for failure to state a claim, the
allegations made on the fact of the
.C.519, 511 S.E.2d 69 (1999); Sriles v.

). 1the facts and inferences drawn from

the plainu!T to relict on any theary, then

state a claim is improper. Brown v.

Levererte, 291 S.C.

564,353 S.1.2d 697 (1987); McCormick v. England, 328 S.C. 627.

494 S E2d 43]) (Ct.App.1997). The tacts and

viewed in the light most favorable to the plan

tfl. Brown v. Levererte,

inferences alleged on the complaint arc

201 S.C. 364.

353




8§5.C.627.494 S.1:.2d 431 (Ct.App.1997).

S.E.2d 697 (1987); McCormick v. England, 32

In determining whether the trial court properly granied the motion to dismiss, the

appellate court must consider whether the con
to the plaintiff. states any valid claim for relie
811.

hn the instant case, the circuit courl impro;
granting Respondent’s Motion to Dismiss. Re
under the theory of res judicata. and when vie
favorable to Appellant, Respondent’s Motion
the circult Court.

Res Judicata bars subsequent actions by tt
the same transactions or occurrence that was
parties.” Judy v Judy. 393 S.CO160. 172, 7]
judicata. a defcndant must prove three clemen
ithe subject matter; and (3) adjudication ¢

Dodge, 289 S.C. 543. 347 S.E.2d 504 (1986

i

~

2 5.E.2d 408, 414 (2011).

pramt. viewed in the light most favorable

INJ
(e

~ Bergstrom, 352 S.C. at 233.373 S.

erly used the doctrine of res judicata when
moving any barriers 1o Appellants claims’

ving Appellant’s claims in a light most

to Dismiss should not have been granied by

¢ samie parties when the claims arise out of
the subject ol a prior acuon belween those
To establish res
ts: (1) identity of the parties: (2) 1dentity of
[ the iSSLlle in Lhe former suil. Sealy v.

. Rogers v. Kunja Knitting Mills USA, 336

w
>

. 533. 537. 520 S.E.2d 815. 817 (1994):

S

[

.C. 181, 437 S.E2d 130 (CLApp.1993).

doctrine of res judicara 1s not an “wonclad”
Bd. Of the Sowth Carolina Reinsurance Faci
Further, even when the defendant m

(1998).

will not be applied “where it will contravene

s

Owenby v. Owens Corning Fiberglas, 315

Our courts, however, have found that the

bar to a later lawsuit.” Garris v. Governing

ity, 333 S.C. 432, 449, 511 S.E. 2d 48, 57
ets all of the required elements. res judicata

other tmnportant public policies; the courls

must weigh (he competing public policies. Johns v. Johns, 309 S.C. 199, 203. 420 S.E.2d




856. 859 (Ct.App.1992). “Res judicata is the

valid judgment may have on subsequent liti
privies.” James . Flanagan, Sowh Cairolina G

added).

no common-law marriage existed. The parties
respondent was sttll married to a third party.
third party in 1988 and 1in 1989 the parues in
consent order in which the court found they
that they were “legally separated™. .Johny, 30
asked to determine whether a common law m
finding that a common law marriage never e
not be applicd o the earlier consent order
existed.

Although res judicata is based on sound §
so as 1o defeart the ends of justice, Beverly

branch of the law that defines the effeet a
vation between the same parties and their
‘Wil Procedure 642 (2d ea.1996) (emphasis
In Johns, an alleged common-law wife appealed a family court order which ruled that
inJohns began residing together while the
I'he respondent obtained a divorce from the
the allcged common-law mairiage signed a
were married al common law and ordered
¢ 8. 799, 201, The appellate court was
arriage ever existed between the parties. In

isted. the court ruled that res judicata shail

vhich found that a common law marrage

wblic policy. it is not to be applicd rigidly
Beach Properiies, Inc. v. Nelson, 68 So.2d

604 (Fla.1953); 46 Am.Jur.2d Judgmenis § 402 (1969).  Thus, application of res
Judicata will not be apphied where it will contravene other important pubhc policies:
the courts must weigh the compeling public policies. Jd. The public policy
underlying res judicaia may have to vield to other public policies. even in consent
orders. 47_Am Jur.2dJudgments § 1090 (1969). Here, the public policy expressed
inS.CCode Ann. § 20-1-80 (1985)overrides the public  policy ofres
Jjudicata. Although the parties' consent otder is not void. the marriage it affirms is
void. In balancing the relevant public policies {i.e. the public pohicy of hnality of
judgments versus the public policy of not recognizing bigamous marriages) the
consent order should not be given res j1|4di<‘(1t(1 effect. Accordingly. we affirm the
ruling of the court thatrey judicaia docs noi bar this action. Cf Jennings v
Dargan, 417 S E.2d 646 (S.C. CtApp.1992) (where two policies conilict, the cowt
will give deference o the averriding polity). Id. at 203. Johns. 309 S.C. 199, 203,
4208 £ 2d 8§56.859.




Sumlarly. m Jennings v. Dargan. 308 S.C

the Court held that an order approving a setilement regardin

was void and thus did not have a preclusive effect a

support because the record did not indicate |
requiring a finding that the settlement was in

20

-
Bl

317.417 S.E2d 646 (S.C. Ct. App. 1992),

o patermity and child support

e

camst the child in her action for
1 family court had comphed with statutes
the best interest ol the minor and requiring
8§ S

C. 317, 320-21. 'The court in Jennings

review and approval ol the setilement. Id.
acknowledged the policy respecting finality

expressed in the cited statutes (protecting mmn

of judgments but stated that the policy

ors) was the overnding concern. /d.

Similar to the Johns and Jennings cases, res judicata should not be applied to the

case as bar as there arc other important publ
policy of res judicata. As this court 1s aware.

has been through a well-publicized foreclosw

¢ policy concerns that outweieh the public
South Carolina as well as the nation at large

e crisis in which many of America’s largest

lenders and loan servicers (including the Respondent) were allescdly mvolved 1n a

widespread epidemic of improper foreclosuges in which foreclosures were often umes

pushed through the courts without the proper

to foreclosure or with fraudulently c¢xec

evidence needed 1o establish a lender’s right

ited documents or affidaviis signed by

individuals who have since admitted that they executed the allidavits without reviewing

the vahidity or the accuracy of the sworn alfi
of (these alleced improper practices. the feder
mctuding South Carchina. reached a setilemc
and foreclosure abuses.  An informational

General offices on the executive committee t

http://wwiw nationalmorieavesettiement.com.

favits, so called “robo-signers”. As a result
al covernment along with forty-eight states,
nt agreement Lo address mortgage servicing

website developed by the stale Atlorney

hat negotiated the settlement can be found at

Respoodent is part of this joint settlemcnt




agreement reached with the Federal Govern
South Carolina.
foreclosure falls within the purview of this ag
foreclosure occurred at a time covered by
Appellants Complaint for Quiet Title should n
Respondent in its Motion to Dismiss.  In
foreclosure the Appellants property by allep
assignment of mortpage that the Respondeint |
the ume the foreclosure complaint was file
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CONCLUSION

For the reasons stated herein, this Codn‘t should reverse the decision of the Master-

in-Equity and remand the matter to allow Appellants to file an Answer or other response
!
to Respondent’s Complaint. '
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