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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

________________________________ 
 

APPEAL FROM THE ADMINISTRATIVE LAW COURT 
 

Deborah Brooks Durden, Administrative Law Judge 
________________________________ 

 
Appellate Case Nos.: 2021-001528 & 2021-001547  

________________________________ 
 

CDT, Inc., . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Appellant, 
 

v. 
 
South Carolina Department of Revenue . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Respondent. 
 

AND 
 
Vimlesh V. Patel and Punita Patel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Appellants, 
 

v. 
 
South Carolina Department of Revenue . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Respondent. 
 

________________________________ 
 

APPELLANTS’ CONSOLIDATED RESPONSE IN OPPOSITION 
TO RESPONDENT’S MOTION TO DISMISS 

________________________________ 
  
Statement of Pertinent Facts 

 The matter presented in this appeal arises from Respondent’s consistent failure to 

accurately calculate and communicate the amount of taxable income for which Appellants 

are responsible, a defect which continues through this very moment. 

 Appellant CDT, Inc. (“CDT”) is a tobacco wholesaler located in Easley, South 

Carolina.  Its primary business activity is to sell tobacco products to convenience stores for 

resale.  CDT is, and at all relevant times has been, owned and operated solely by Appellant 

Vimlesh V. Patel.  Mr. Patel’s spouse is Appellant Punita Patel.  Because of CDT’s 
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ownership structure and tax-status election, CDT’s income is not taxed at the corporate 

level; instead, for purposes of taxation, CDT’s income flows through the corporation and 

is subject to taxation at the individual taxpayer level, by Mr. Patel, as CDT’s sole 

shareholder.   

 During or about 2017, Respondent commenced audit proceedings against CDT 

with respect to CDT’s taxable corporate income.  The audit period in question pertained to 

five specific tax years—2012 through 2016.  The most charitable way to describe 

Respondent’s calculations of Appellants’ taxable income would be “inconsistent.”  A more 

realistic description would be “an unprincipled crapshoot.”  

 Respondent’s initial analysis of Appellants’ taxable income for the audit period in 

question was prepared in 2018.  A true and accurate copy of this initial analysis is attached 

hereto as Attachment A. 

 Through this analysis, Respondent was ostensibly trying to extrapolate CDT’s 

gross income for each of the years of the audit period by multiplying the costs of CDT’s 

tobacco purchases by a certain ratio, yielded by comparing the operating costs claimed by 

CDT against the operating costs deemed “allowed” by Respondent.  According to 

Attachment A and the testimony of Respondent’s auditor at trial, this ratio was generated 

through an analysis of CDT’s bank records.  The conclusions reached by Respondent 

through this analysis were, as demonstrated below, utterly bizarre. 

 For example, for tax year 2016, Respondent determined that CDT’s tobacco 

purchase for that year totaled $14,255,260.  Then, Respondent applied its calculation of 

operating costs derived—allegedly—from a study of CDT’s bank records to extrapolate 

that CDT’s gross revenue for 2016 was $23,978,570.23.  A true and accurate copy of a 
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summary of CDT’s bank records, which were presented at trial, are attached hereto as 

Attachment B.  However, as Respondent knew or should have known, based on the very 

same bank records used to calculate the operational-cost ratio, CDT’s gross revenue for 

2016 was only $15,988,720.09.  Incredibly, Respondent had overestimated CDT’s gross 

revenue by eight million dollars.  And, what’s worse, it was very much Respondent’s 

intention to assess taxes against CDT according to its utterly indefensible calculation. 

 Respondent’s initial analysis of the other tax years for the audit period was no 

better.  For 2015, Respondent contended that CDT’s gross revenue was $21,057,862.43, 

even though CDT’s bank records showed revenue of only $12,183,064; for 2014, 

Respondent contended that CDT’s gross revenue was $13,150,000, when bank records 

showed only $9,633,273.  For 2013 and 2012, Respondent simply “carried back” its 

calculation of gross revenue for 2014, showing that CDT’s gross revenue for 2012 and 

2013 was the same as 2014—$13,150,000.  Respondent took this position, in spite of 

CDT’s bank records which showed gross revenue for 2012 in the amount of $3,107,986 

and for 2013 in the amount of $7,284,384. 

 All told, as a result of Respondent’s “analysis,” CDT’s gross revenue for the audit 

period was overestimated by approximately $36 million.  This, however, was only 

Respondent’s initial analysis.  There were more to follow, and each was plagued by their 

own brand of fiction. 

 In March 2019, Respondent issued a “Corporate Working Paper” for each tax year 

of the audit period with “adjusted” audit calculations.  Each of these is attached hereto as 

Attachment C.  A summary of Respondent’s conclusions is set out below, along with a 

comparison with their prior conclusions: 
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Gross Revenue 

CDT Bank Records 

 
Gross Revenue 
Initial Analysis 

 
Gross Revenue 

Mar. 2019 Analysis 

2012 $3,107,986 $13,150,000 $5,717,622 

2013 $7,284,384 $13,150,000 $9,068,333 

2014 $9,633,273 $13,150,500 $11,420,020 

2015 $12,183,064 $21,057,862 $16,386,632 

2016 $15,988.720.09 $23,978.570.23 $20,710,194 

 

As the foregoing table demonstrates, as of January 2019, Respondent’s analyses were 

trending toward a more factual grounding.  However, even this new analysis continued to 

show that CDT’s gross revenues were more—millions more—than what were established 

through the company’s bank records.  And the new analysis still overstated CDT’s gross 

revenue for the audit period by approximately $15.5 million.  It was Respondent’s position 

that the amounts represented in the March 2019 analysis constituted “the final proposed 

assessment.” 

 But this wasn’t true.  By correspondence dated July 31, 2019, Respondent sent a 

“Department Determination” letter, which purported set out a true and accurate calculation 

of taxable revenues attributable to Appellants.  A true and accurate copy of this letter is 

attached hereto as Attachment D. 

 The good news about this Department Determination letter is that—for the first 

time—Respondent seemed to acknowledge that, to some extent, CDT’s gross revenue was 

around the same amount as was reflected in CDT’s bank records: 
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Gross Revenue 

CDT Bank Records 
 

 
Gross Revenue 
Initial Analysis 

 
Gross Revenue 

Mar. 2019 Analysis 

 
Gross Revenue 
Jul. 2019 Letter 

2012 $3,107,986 $13,150,000 $5,717,622 $7,203,847 

2013 $7,284,384 $13,150,000 $9,068,333 $7,203,847 

2014 $9,633,273 $13,150,500 $11,420,020 $9,549,526 

2015 $12,183,064 $21,057,862 $16,386,632 $12,031,231 

2016 $15,988.720.09 $23,978.570.23 $20,710,194 $15,170,003 

 

 Were it not for the inexplicable overestimation of CDT’s gross revenue for 2012, 

Respondent’s July 31, 2019 Department Determination letter would have fairly closely 

tracked the amount of CDT’s revenue evidenced by its banking records. 

 However, the Department Determination letter introduced a new issue.  For some 

also-inexplicable reason, Respondent unilaterally decided to discount a substantial portion 

of the operating expenses (including cost-of-goods-sold) reported by CDT and evidenced 

by its bank records.  Following is a table that compares the various positions taken with 

respect to operating expenses: 

  
Operating Expenses 
CDT Bank Records 

 

 
Operating Expenses 
Mar. 2019 Analysis 

 
Operating Expenses 

Jul. 2019 Letter 

2012 $4,452,852 $4,452,852 $3,822,607 

2013 $7,005,221 $7,005,221 $3,822,606 

2014 $8,859,123 $8,859,123 $6,072,554 

2015 $12,646,969 $12,646,969 $6,978,222 

2016 $15,913,150 $15,913,150 $9,150,810 
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As evidenced by this table, until Respondent’s July 2019 Department Determination letter, 

the parties were in agreement—to the dollar—on the amount of CDT’s operating expenses 

for each year of the audit period.  Then, for reason which is still not presently known, in 

the July 2019 Department Determination letter, Respondent undervalued CDT’s operating 

expenses by nearly $20 million.  Accordingly, even though the gap between the parties 

regarding CDT’s gross revenue had been reduced to approximately $3 million, 

Respondent’s sudden and senseless decision to reduce the amount operating expenses 

creditable to CDT created a net-$17 million gap, for which Respondent was seeking the 

payment of taxes. 

 These circumstances were the backdrop of the trial of this matter, which occurred 

in the Administrative Law Court on May 25, 2021.  As a result of the trial, the court found 

as follows: 
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With Respect to CDT’s Gross Revenue for the Audit Period1 

  
Gross Revenue 

CDT Bank Records 
 

 
Gross Revenue 

Mar. 2019 Analysis 

 
Gross Revenue 
Jul. 2019 Letter 

 
Gross Revenue 

ALC Order 

2012 $3,107,986 $5,717,622 $7,203,847 $5,184,625 

2013 $7,284,384 $9,068,333 $7,203,847 $8,222,588 

2014 $9,633,273 $11,420,020 $9,549,526 $10,350,459 

2015 $12,183,064 $16,386,632 $12,031,231 $14,853,172 

2016 $15,988.720.09 $20,710,194 $15,170,003 $18,760,572 

 

With Respect to CDT’s Operating Expenses for the Audit Period 

  
Operating Exp. 

CDT Bank Records 
 

 
Operating Exp. 

Mar. 2019 Analysis 

 
Operating Exp. 
Jul. 2019 Letter 

 
Operating Exp. 

ALC Order 

2012 $4,452,852 $4,452,852 $3,822,607 $4,454,271 

2013 $7,005,221 $7,005,221 $3,822,606 $7,006,640 

2014 $8,859,123 $8,859,123 $6,072,554 $8,862,028 

2015 $12,183,064 $16,386,632 $12,031,231 $12,647,823 

2016 $15,988.720.09 $20,710,194 $15,170,003 $15,917,710 

 

 

 

                                                           
1 Appellants dispute that the lower court correctly calculated the amount of CDT’s gross 
revenue for the audit period.  However, that matter is the substance of the appeal, and is 
not immediately pertinent to Appellants’ response in opposition to the motion to dismiss, 
which is targeted at Respondent’s own improper calculations and communications of tax 
amounts allegedly owed. 
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With Respect to CDT’s Taxable Income 

  
Taxable Income 

ALC Order 

2012 $730,354 

2013 $1,215,948 

2014 $1,488,431 

2015 $2,205,349 

2016 $2,842,862 

 

Appellants are sincerely hopeful that the foregoing tables, which are all based on 

information that will be part of the Record on Appeal, demonstrate that Respondent’s 

calculations have been wildly unpredictable throughout the entirety of these proceedings.  

However, most importantly for the purposes of this response in opposition to Respondent’s 

motion to dismiss, Appellants would respectfully direct the Court’s attention to one final 

calculation error for which Respondent is responsible. 

 In the order from which this appeal is taken, the lower court directed Respondent 

to prepare a statement of taxes owed by Appellants based on the taxable income attributed 

to CDT as a result of trial.  Respondent’s counsel did so via email to Appellants’ counsel 

on December 2, 2021.  A true and accurate copy of relevant excerpts of Respondent’s most 

recent statement of Appellants’ tax liability is attached hereto as Attachment E.  A 

summary of the pertinent assertions is set out in the following table: 
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Taxable Income 

ALC Order 
 

 
Taxable Income 

Respondent’s Email 

2012 $730,354 $778,715 

2013 $1,215,948 $1,212,249 

2014 $1,488,431 $1,492,156 

2015 $2,205,349 $2,238,122 

2016 $2,842,862 $2,860,861 

 

 Accordingly, as of the date on which this response is provided, Respondent has not 

only failed to advise Appellants of its tax liability as established by the order from which 

this appeal is taken, Respondent continues to overstate the taxable income attributable to 

Appellants, presently by approximately $100,000. 

ARGUMENT DENYING RESPONDENT’S MOTION TO DISMISS APPEAL 

In its Memorandum dated January 12, 2022, Respondent SC DOR relies upon 

State v. Brown, 358 S.C. 382, 596 S.E.2d 39 (2004) to argue its belief that this Court 

lacks jurisdiction over Appellant’s appeal in this matter.  SC DOR does correctly state 

that in State v. Brown, the Supreme Court concluded that “failure of a party to comply 

with the procedural requirements for perfecting an appeal may (emphasis added) deprive 

the court of ‘appellate’ jurisdiction over the case, but it does not affect the court’s subject 

matter jurisdiction.”  State v. Brown, 358 S.C. 382, 387, 596 S.E. 2d 39, 41 (2004).  

The Administrative Law Court issued its Amended Final Order on November 23, 

2021.  This Amended Final Order was the result of post trial motions filed by both 

Appellants and Respondent as to the issue of amount of taxes due from the Appellants, 
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which as stated above and in Attachment E, is still not in compliance with or consistent 

with findings in the Administrative Law Court’s Amended Final Order.  Appellants sole 

avenue to address the continued errors of the Respondent is this Court.  While not 

precedential, this Court recently rendered an Unpublished Opinion No. 2019-UP-349 in 

the matter of Beltram v. South Carolina Department of Revenue which pertained to 

similar facts regarding calculations of amounts owed by a taxpayer that were not clear. 

Based on the foregoing, Appellant’s pray that the Motion to Dismiss be denied.   

 

Respectfully submitted, 
 
s/ Steven Edward Buckingham 
___________________________________________ 
Steven Edward Buckingham (S.C. Bar No. 0075089) 
The Law Office of Steven Edward Buckingham, LLC 
16 Wellington Avenue 
Greenville, South Carolina 29609 
(o) 864.735.0832 
(e) seb@buckingham.legal 
 
Scott F. Talley (S.C. Bar No. 0070364) 
Talley Law Firm, P.A. 
291 South Pine Street 
Spartanburg, South Carolina 29302 
(o) 864.595.2966 
(e) scott@talleylawfirm.com  
 
Attorneys for Appellant 

 

 



 
 
 
 

ATTACHMENT A 
  



CDT, Inc.
Income adjustment calculation
For period 1/1/2012 ‐ 12/31/2016

Audited
Year Tobacco purchases ADJ Gross Receipts COGS/Gross receipts (per bank transactions)

2012 ‐                               13,150,500.48               carried back 2014
2013 ‐                               13,150,500.48               carried back 2014
2014 8,145,420.00             13,150,500.48               62%
2015 11,939,808.00           21,057,862.43               57%
2016 14,255,260.00           23,978,570.23               59%

***Percentages calculated from bank transaction schedule.
       COGS and Gross receipts numbers are highlighted in purple
       for each year.



 
 
 
 

ATTACHMENT B 
  













 
 
 
 

ATTACHMENT C 
  













 
 
 
 

ATTACHMENT D 
  























 
 
 
 

ATTACHMENT E 
 
 
 
 



AS-35
(Rev. 10/23/19)

6447

STATE OF SOUTH CAROLINA  
DEPARTMENT OF REVENUE

Individual Income Working Paper

1350

Issued:
11/23/21

Individual Income Adjustments Summary for 2012

$52,801

Audited

$778,715
4. Total Subtractions $0

26. Use Tax $0 $0

$0
5. South Carolina Income Subject to Tax $27,109

30. Refund Amount $0

$778,715

$0

Reported

10. Total South Carolina Tax $1,425 $54,034
15. Tax less Non-Refundable Credits $1,414 $54,023
23. Total Payments $1,222

1. Federal Taxable Income $27,109

$1,222

$778,715
2. Total Additions $0

24. Overpayment $0

$0

$0
25. Amount Due $192

3. Sum of Federal Taxable Income and Additions $27,109

31. Tax Due $192 $52,801
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AS-35
(Rev. 10/23/19)

6447

STATE OF SOUTH CAROLINA  
DEPARTMENT OF REVENUE

Individual Income Working Paper

1350

Issued:
11/23/21

Individual Income Adjustments Summary for 2013

$84,099

Audited

$1,212,249
4. Total Subtractions $0

26. Use Tax $0 $0

$3,900
5. South Carolina Income Subject to Tax $0

30. Refund Amount $0

$1,208,349

$0

Reported

10. Total South Carolina Tax $0 $84,099
15. Tax less Non-Refundable Credits $0 $84,099
23. Total Payments $0

1. Federal Taxable Income $0

$0

$1,212,249
2. Total Additions $0

24. Overpayment $0

$0

$0
25. Amount Due $0

3. Sum of Federal Taxable Income and Additions $0

31. Tax Due $0 $84,099
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AS-35
(Rev. 10/23/19)

6447

STATE OF SOUTH CAROLINA  
DEPARTMENT OF REVENUE

Individual Income Working Paper

1350

Issued:
11/23/21

Individual Income Adjustments Summary for 2014

$103,684

Audited

$1,492,156
4. Total Subtractions $0

26. Use Tax $0 $0

$3,950
5. South Carolina Income Subject to Tax $0

30. Refund Amount $0

$1,488,206

$0

Reported

10. Total South Carolina Tax $0 $103,684
15. Tax less Non-Refundable Credits $0 $103,684
23. Total Payments $0

1. Federal Taxable Income $0

$0

$1,492,156
2. Total Additions $0

24. Overpayment $0

$0

$0
25. Amount Due $0

3. Sum of Federal Taxable Income and Additions $0

31. Tax Due $0 $103,684
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AS-35
(Rev. 10/23/19)

6447

STATE OF SOUTH CAROLINA  
DEPARTMENT OF REVENUE

Individual Income Working Paper

1350

Issued:
11/23/21

Individual Income Adjustments Summary for 2015

$155,894

Audited

$2,238,122
4. Total Subtractions $0

26. Use Tax $0 $0

$4,000
5. South Carolina Income Subject to Tax $0

30. Refund Amount $0

$2,234,122

$0

Reported

10. Total South Carolina Tax $0 $155,894
15. Tax less Non-Refundable Credits $0 $155,894
23. Total Payments $0

1. Federal Taxable Income $0

$0

$2,238,122
2. Total Additions $0

24. Overpayment $0

$0

$0
25. Amount Due $0

3. Sum of Federal Taxable Income and Additions $0

31. Tax Due $0 $155,894
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AS-35
(Rev. 10/23/19)

6447

STATE OF SOUTH CAROLINA  
DEPARTMENT OF REVENUE

Individual Income Working Paper

1350

Issued:
11/23/21

Individual Income Adjustments Summary for 2016

$199,481

Audited

$2,860,861
4. Total Subtractions $0

26. Use Tax $0 $0

$4,050
5. South Carolina Income Subject to Tax $0

30. Refund Amount $0

$2,856,811

$0

Reported

10. Total South Carolina Tax $0 $199,481
15. Tax less Non-Refundable Credits $0 $199,481
23. Total Payments $0

1. Federal Taxable Income $0

$0

$2,860,861
2. Total Additions $0

24. Overpayment $0

$0

$0
25. Amount Due $0

3. Sum of Federal Taxable Income and Additions $0

31. Tax Due $0 $199,481
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

________________________________ 
 

APPEAL FROM THE ADMINISTRATIVE LAW COURT 
 

Deborah Brooks Durden, Administrative Law Judge 
________________________________ 

 
Appellate Case Nos.: 2021-001528 & 2021-001547  

________________________________ 
 

CDT, Inc., . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Appellant, 
 

v. 
 
South Carolina Department of Revenue . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Respondent. 
 

AND 
 
Vimlesh V. Patel and Punita Patel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Appellants, 
 

v. 
 
South Carolina Department of Revenue . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Respondent. 
 

________________________________ 
 

PROOF OF SERVICE 
________________________________ 

  
 The undersigned counsel for Appellants hereby certify, subject to penalty of 
perjury, that the following document(s) was/were served upon the following by the 
following means as of the date identified below. 
 
Document(s):  Appellants’ Consolidated Response in Opposition to Respondent’s  
   Motion to Dismiss w/ Attachments A-E 
 
Counsel Served: For Respondent  
   Sean G. Ryan (S.C. Bar No. 0076585) 
   Jason P. Luther (S.C. Bar No. 0078021) 
   South Carolina Department of Revenue 
   Office of General Counsel 
   300A Outlet Pointe Boulevard 
   Columbia, SC 29210 
   (o) 803.898.5375 

Jan 24 2022



Page 2 of 2 
 

   (e) sean.ryan@dor.sc.gov 
          jason.luther@dor.sc.gov 
 
   Means of Delivery: Via Email Only 
 
Courts Served: Office of the Clerk of the Court of Appeals 
     

Means of Delivery: Via email to ctappfilings@sccourts.org 
 
Date:   January 24, 2022 
 

Respectfully submitted, 
 
s/ Steven Edward Buckingham 
___________________________________________ 
Steven Edward Buckingham (S.C. Bar No. 0075089) 
The Law Office of Steven Edward Buckingham, LLC 
16 Wellington Avenue 
Greenville, South Carolina 29609 
(o) 864.735.0832 
(e) seb@buckingham.legal 
 
Scott F. Talley (S.C. Bar No. 0070364) 
Talley Law Firm, P.A. 
291 South Pine Street 
Spartanburg, South Carolina 29302 
(o) 864.595.2966 
(e) scott@talleylawfirm.com  
 
Attorneys for Appellant 
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