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STATE OF SOUTH CAROLINA
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This matter came before the Court for a hearing on December 12, 2012 on Richland
County Probate Couri’s (the “Probate Court”) Motion to Dismiss pursuant to Rule 12(b)(1),
SCRCP and 12(b)(6),|SCRCP. Present at the hearing were Robert Wood, Esquire, counsel for
Robert J. Thomas and Rogers Townsend & Thomas, PC (collectively “the Petitioners™), and
Desa Ballard, Esquire! counsel for the Probate Court.

On September 17, 2012, Petitioners filed a Writ of Mandamus or Writ of Certiorari,
commanding the Probate Court to turn over certain files. Petitioners claim that they sought these
files to determine wheﬁ:ther the Probate Court had authority to issue an Order requiring Petitioners
to turn over various ‘attorney-client privileged documents. On October 18, 2012, the Probate
Court, in an exercisg of its discretion, issued an Order releasing certain file materials to Mr.
Wood and a Protectiv%e Order regarding those materials. Mr. Wood indicated that he received the
file materials on Sepi:tember 25, 2012, and that the matters addressed in the Writ of Mandamus
were now moot. SeeéReturr'l to Motion to Dismiss, Dec. 11, 2012.

The Probate I‘dCourt argues that Petitioner’s Writ of Mandamus is inappropriate because
the release of the documents was a matter of judicial discretion. The Probate Court urges this
Court to dismiss thelcase on the merits as a matter capable of repetition yet evading review. See
Sloan v. Department of Transp., 379 S.C. 160, 666 S.E.2d 236 (2008). This is not a case in
which the matter bcame moot due to passage of time, but rather, because the Probate Court
decided on its own ',.volition to release the documents. The Probate Court created the mootness,

yet now seeks to hive the merits addressed. The only reason the matter evaded review was

because the Probate|Court took action.
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This Court note} that pursuant to the Probate Court Order, Petitioners had notice of the
July 27, 2011 Status Ht!aaring and the opportunity to appear at the October 26, 2011 hearing to
determine capacity of: Petitioner’s former client. Petitioners also had the opportunity to
challenge the release F)f documents they claim were protected by attorney-client privilege.
Further, Petitioners hac the opportunity to request intervention in this case, as they represented
the party whose documients were ordered to be produced. Additionally, Petitioners could have
appealed the Orders, petitioned the Probate Court to seal the documents or protect them from
review by the parties, or asked the Probate Court to clarify its Order as to whom the documents

could be released. Therefore, Petitioners had a choice among remedies.

The Probate Coiurt’s Order regarding the documents was issued pursuant to the provisions
of the Probate Code. | Petitioner’s Writ of Mandamus did not request that the Probate Court
perform a ministerial duty, but was a challenge to authority of the Probate Court to issue the
Order requesting that| Petitioners produce the documents of the incapacitated person to the
appointed conservator! Therefore, a Writ of Mandamus is not appropriate.

ORDER
For all of the reasons set forth above, it is ORDERED that the action is dismissed.

AND IT IS SO ORDERED.

N

ALISON RENEE LEE
Presiding Judge

Columbia, South Carcf»lina
March ¢ ,2013



