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STATEMENT OF THE ISSUES ON APPEAL

L DID THE COURT ERR IN RULING THAT THE SOUTH CAROLINA CODE
OF LAW §15-36-100 IS NOT APPLICABLE TO THE FILING OF AN
EXPERT AFFIDAVIT.

IL. DID THE COURT ERR IN RULING THAT THE STATUE OF LIMITATIONS
HAD EXPIRED AS TO THE DEFENDANTS, JAMES E. REINHARDT, JR.,
MD AND ROCK HILL RADIOLOGY ASSOCIATES, PA.

STATEMENT OF THE CASE

On October 20, 2011, the Plaintiff filg:d a Notice to File Suit alleging medical
negligence against the_Defendants, Amisub of South Carolina, Inc., Staci L. Versen-
Rampey, NP, South Caroliné Emergency Ph’ysicians, LLC and Jason Price. The Plaintiff
thereafter on December 1, 2011, filed an Amended Notice of Intent to File Suit adding‘
_James E. Reinhardt, Jr., MD and Rock Hill Radiology Associates, PA as Defendants in
this matter.

Each Defendant théreafter filed a Motion to Dismiss. Thé Defendants’ Motions
to Dismiss were heard béfore.the Court on J une 27,2012. On July 12, 2012 the Court
issued an Order dismissing Defendants’ Amisub of South Carolina, Inc., Staci L. Versen-
Rampey, NP, South Carolina Emergency Physicians, LLC and Jason Price as Defendants
in this case. On July 31, 2012, the Court issued its Order dismissing James E. Reinhardt,
Jr., MD and Rock Hill Radiology Associates, PA as Defendants in this action. On
August 2, 2012, the Plaintiff filed a Notice of Intent to Appeal on the Defendants, James
E. Reinhardt, Jr., MD and Rock Hill Radiology Associates, PA. On September 24, 2012,
the Plaintiff filed a Notice of Intent to Appeal on the Defendants, Amisub of South

Carolina, Inc., Staci L. Versen-Rampey, NP, South Carolina Emergency Physicians, LLC

and Jason Price.
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FACTS

On October 20, 2008, Jacob P. Adams sought medical treatment from Piedmont
.Medical Emergency room. The Plaintiff alleges tflat as a result of the care or the lack of
care complained of, Jacob Adams died several days later. A Notice of Intent to Sue was
filed on October 20, 20 111, naming as Defeﬁdants, Tenet Healthcare Corp(;gation, Amisub
- of South Carolina, Inc., d/b/a Piedmont Medical Center and d/b/a Piedmont Healthcare
| System, Staci L. Versen-Rampey, NP, Individually and as Agent, Servant or Employee of
" Tenet Healthcare Corporation, Amisub of S;)uth Carolin’a, Inc. d/b/a Piedfnoﬁt‘Medical 7
Center, and d/b/a Piedmont Healthcare System, and Jason Price, Radioloéy' Technologist,
Individually and as Agent, Servant, or Employee of Tenth Healthcare Corporation, |
Amisub of South Carolina, Inc., d/b/a Piedmont Medical Center énd d/B/a Piedmont
Healthcare System. (R. p. 25) Notice stated that the Plaintiff was prevented ffom
contemporaneously filing an affidavit of a medical expert, and that Plaintiff would file
such an affidavit within the next forty-five (45) days. An Amended Notice of Intent w'ash
filed on Decembe; 1, 2011, which included affidavits from experts and adding James E.
Reinhardt, Jr., M.D., Individually and as Agent, Servant or Erhployee of Rock Hill
Radiology Associates, PA. and as Agent, Servant or Employee of Amisub of South
Carolina, Inc. d/b/a Piedmont Medical Center and d/b/s Piedmont Healthcare System, and
Rock Hill Radiology Associqtes, P.AA. (R.p.43)

ARGUMENT

L THE COURT ERRED IN HOLDING THAT SOUTH CAROLINA CODE §15-
36-100(C1) DOES NOT APPLY TO SOUTH CAROLINA CODE §15-79-125.
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In Ranucci v. Crain, !723 S.E. 2d 242; 397 S.C. 168 (S.C. App. 2012) thi;
Court ruled adversely to the Plaintiff’s position on this issue. In Ranucci the Court of
Appeals found that §15-79-125(A) invokes only the provisions of §15-36-100 governing
the preparation and content of the affidavit. The Court held that the remaining §15-36-
100 and §15-79-125 operate independently of one another. Ranucci is on appeal to the
S.C. Supreme Court and this matter will ultimately be decided by the South Carolina
Supreme Court. The ruling by the S.C. Supreme Court will be the disposition of this
issue. The Plaintiff filés this Brief to preserve all her rights in this matter. |

South Carolina Code §1 5-36-100 is clearly abplicable to the filing of‘the expert
affidavit, and modifies the requirements of §15-79-125 regarding the conte;mporaneous
filing of the expert affidavit when the Notice of Intent to File Suit is filed Within fen (10)
days of the statute of limitations for the actions which are the basis of the lawsuit.
Section 15-79-125 is the only applicable statute relating to the filing of an expert
affidavit, where a medical doctor is a defendant in the case. Thé language in the final
§15-36-100 épecifically states that the statute is applicable to medical doctors. The plain
meaning of §15-79-125 which incorporates §15-36-100 combined with the clear language
of this statute is applicable to medical doctors and means that the enlargement of time to
" file the expert affidavit is applicable to this case. Any other reading of the statute would
create a special right to medical doctors that was denied to all other professions
discévered by the applicable statute. Section 15-79-125 clearly sets forth that the
requiremenfs for an affidavit are contained in §15-36-100. The statute §15-79-125 does |
not limit the parts of §15-36-100 that applies to §15-79-125. Had the legisléture intended
to limit the parts of §15-36-100 that apply to §15-79-125 it could have done so by setting

it forth in the statutes.
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In the event ’that the Court in Ranucci is correct that §15—79—12§(A) involves only
the provisions of §15—36- 100 governing the preparation and content of the affidavit, then
the provision of §15-36-100 allowing 45 (iays for the supplementation of the pleading
with an affidavit, would lead to a Plaintiff being allowed to wait until 10 days prior to the:
expiration of the statute of limitations and skip the Notice of Intent. This could not be the
result the legislature intended.

IL DUE TO THE DISCOVERY RULE THE STATUTE OF LIMITATIONS AS TO
THE DEFENDANTS, JAMES E. REINHARDT, JR., MD AND ROCK HILL
RADIOLOGY ASSOCIATES, PA., BEGAN TO RUN ON NOVEMBER 3,
2011. A
Ann P. Adams received the medical records in this matter back from th;:

McGowan Hood Law firm on or about April 6, 2009. Nis. Adams turned over the records

to her attornéys on or about October 2010. The records reviewed did not have an

indication of a radiologist reading the CT scan and x-ray. For this reason, the original

Notice of Intent to Sue did not name James E. Reinhardt or Rock Hill‘Radiology

Associéteg. On November 3, 201 1, the Plaintiff’s attorney received from Piedmont

Medical Center a printed copy showing a clear impression and bearing the' name of James

E. Reinhardt as the radiologist that interpreted the film. (R. p. 134) (Affidavit of Diane

Berinsky)

In 1994, thé Supreme Court of South Carolina held the statute of limitations
began to run when the cause of a patient’s ;njuries were noted in his medical records. See
Strong v. University OfSOuth Carélina School of Medicine, 316 S.C. 189, 447 S.E. 2d 850
(SC 1994). In Strong, the appellant underwent several eye operations performed by Dr.

Ferguson, an employee of the University of South Carolina School of Medicine. Id at

190. Gregory Strong was blind after his third eye operation on May 11, 1989. Id. In
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June of th;t year, a colleague of Dr. Ferguson noted in Strong:s medical records that His
blindness waé due to poor follow-up care. Id. Strong's medical records were received by
his attorney in February of 1991 and an action wa;s filed in May of 1992. Id. The
respondents filed a motion for summary judgment, clairﬁing that the statute of limitations
haci run on the plaintiff’s action. Id. The trial Court granted surﬁmary judgment to the
respondents, holding that the statute of limitations began to run when Strong knew he
was blind. Id. Strong claimed that the statute began to run when he discovered that (1)
he had an injury and (2) the injury was caused by the negligence of a third party. Id. He
contended‘ that, because of his educational background and blindness, he Vdid not 'knov; he
had a compensable injury until his medical records were forwarded to his attorney in
February 1991. Id. The Court affirmed the decision of the trial Court, ultimately finding
the statute of limitations to bar recovery.. Id at 192. However, the Court did not hold the
statute of limitations' to run in May of 1989 when Strong knew he was blipd. Id at 191.
Rather, the Court held that fhe limitations period began to rﬁn inJ uné ’of 1989, a month
later, when a colleague of Dr. Ferguson notedAi'n Strong’s medical records that the cause
of his blindness was poor follow-up care. Id.

Three years after‘ Strong, the Court issuea é similar décision when a patient‘
brought a médical malpractice clairﬁ aga}hst her obstetrician and gynecologist. . Arrant v. .
Kressler, 327 S.C. 225, 439 S.E. 2d. 206 (S.C. 1997). In Kressler, the appellant gave
birth on December 30, 1989. The delivéry was performed by Dr. Parr. Id at 227. The
delivery was normal except the placenta had to be remove‘d manually. Id. On January
24, the appellant was still suffering bleeding and visited Dr. Kressler. Id. Suspecting that
remnants of the placenta remained, Kressler recommended a procedure called dilation

and curettage to remove them. Id. On January 25, Kressler performed the procedure. Id.
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C;n March 27, the appellant was diagnosed with Ash;rman's Syndréme, a known
complication of the procedure, in which the walls of the uterus grow together and result
in infertility. Id at 227, 228. The action was commenced on Febma}y 2,1993. Id.
Because the appellant's corﬁplaint only alleged a cause of action from the surgery, the
appellant sought to amend her co‘mplaint to conform to Dr. Parr's testimony. Id. The trial
judge did not allow the amendment, citing the statute of limitations. Id. The Supreme
Court affirmed. Id at 230. By the appellant’s own admission, Dr. Kressler told her on

J aﬁuary 24, 1990, that the reason she was bleeding and required surgery was because Dr.
Parr had not removed all of the placenta. Id at 229. The Coﬁrt held that the statute of _
limitations began to run when the,appéllaht was informed by another physician that her ‘
injury was cause& by the treating physician’s negligence. Id.

In Strong and Kressle;, the Supreme Court of South Caroiina held that tﬁe statute
of limitations began to run when medical specialists informed the plaintiffs of the cause
of their injury. In the present case, the statute of limitations began to run on November 3,
2011 when records were obtaincdr from Piedmont Medical Center showing that Dr. James
E. Reinhardt was involved in reading the x-rays and CT scan films. Like the plaintiff in
Strong, Ann P. Adams did not have notice of a claim against Dr. Reinhardt until thé
cause was noted in the medical records. All the medical records that had been previously
-obtained did not list Dr. Rc’:inhardt.‘ Applying these decisions the statute of limitations did
not begin to run when Mr. Adams was injured but began té; run when it became apparent
that Dr. Reinhardt was involved in the matter.

The Supreme Court of Sbuth Carolina has held that when there is conflicting
testimony regaraing the time of discovery of facts giving notice of a medical malpractice

claim, the date on which discovery should have been made becomes an issue for the jury
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to decide. Arrant v. Kressler, 327 S.C. 225, 489 S.E. 2d. 206 (S.C. 1 ;97),' Brown v.
Finger, 240 S. C 102, 124 S.E. 2d 781 (S.C. 1962) Dismissal of this case at this stage is a
drastic remedy. Allowing the parties to go forward with discovery may shed additional
ligh£ on the issue.

CONCLUSION

For the reasons stated this Court should reverse the judgment of the Circuit Court.
Respectfully Submitted,
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