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STATEMENT OF ISSUES ON APPEAL N

The Single Commissioner and Appellate Panel erred in failing
to find that Mr. Baker suffered physical brain damage?.........cccecoueeeueuann.ne.. 10

The Single Commissioner and Appellate Panel erred in fallmg to find that
Mr. Baker suffered physical brain damage because the findings of fact are
without evidentiary L] 1 1 18
The Single Commissioner and Appellate Panel erred in as a matter of law in
relymg on Crisp v. South Co., Inc., 390 S.C. 340, 701 S.E.2d 762 (Ct. App.




STATEMENT OF THE CASE
* This is an appeal'from the finding éf the Appellate Panel, upholding the Single
Commissioner’s ruling that Bobby Baker did not suffer a physical brain damage. (R.l
pp.18-24).

On May 6, 2008, Mr. Baker suffered a compensable work relate‘d injury when a
ceiling tile fell and struck him on the head, cutting him, and injuring his head, neck and
back; Mr. Baker filed for workers compensation benefits for injuries to his head, neck,'
and back, and physical brain damage. (R; pPp: 25-27).

A hearing before the single Commissioner was held on December 15, 2010. (R.
pp. 38-137). The single Commissioner found that the Mr. Baker suffered a work related
injury to his back, sustained a greater than 50% loss of use of his back, is permaﬁenﬂy
and totally disabled ;15 a result thereof, and entitled to disability benefits pursuant to S.C.
Code Ann. §42-9-10(B) in the amount of $623.60 per week from May 5, 2008 for a
period not to exceed five hundred (500) weeks. tR. pp. 4-17; 15). In addition, the single»
Commissioner held that Mr. Baker did not suffer physical brain damage as a're/:sult of the
accident and denied lifetime benefits under S.C. Code Ann. §42-9-10(C). (1d.) (R. pp.
14-15) /

Mr.,,Baker- appealed from the single Co@issioner’s finding that he did not suffer
physical brain damage as a result of the work related accidént to the Appellate Panel of
the Workers Compensation Commission. (R. pp. 34-35) The Appellate Panelﬂupheld‘ the.
Decision and Order of the single Commissioner in its entirety by Order dated dctober 31,
2011. (R. pp. 18-24). Mr. Baker timely appeals from this Order. (R. pp. 36-375. .

STATEMENT OF THE FACTS



N \

~

On May 6, 2008, Mr. Baker suffered a work related injury when é ceiling tile fell
down and hit him on the top of the head. (R. 2 263). Mr. Baker lost consciousness, was
knocked to the ground, a,md receivéd 12 stitches on his séalp. dd.). Ten days later, on '
May 16, 2008, Mr. Baker visited Doctor’s Care complaining of lower back and neck pain .

and was diagnosed with a low back strain. (R. pp. 264:-265).
| Mr. Baker .saw Dr. Michael McCaffrey on June 26, 2008, a neurologist at Strand
R\egional ‘Specialty Associates. (R, pp. 266-267). Dr. McCaffrey’s treatment notes
reflect that Mr. Baker’s chief complaint was “low back pain”, but reflects in his review of
symptoms that Mr. Baker has “had weakness, fatigue, and difficulty sleepipg since the
time of ;[he accident. Dr. McCaffrey also notes that Mr. Baker hés intermittent ringing in
his ears. (R. p. 267).

From ‘Jﬁne 26, 2008, Mr. Baker continued treatment with Dr. McCaffrey for his
chief complaint Qf “low back pain”, through March' 11, 2009. (R. pp. 267—3%2.). Dr.
McCaffrey attempted to treat Mr. Baker’s heédache symptbms pharmacologically, but his
treatment notes reﬂecf these efforts were unsucceséful. R. p. 3‘16.). Throughout Dr.\
* McCaffrey’s treatment notes, Dr. McCaffrey makes mention of symptoms consigtent with

a physical brain damage, including:

Date Description of Event

6/26/2008 Strand Regional Specialty Associates:

Consultation

Chief Complaint — Low back pain ‘
History states “when he stepped back fire proof ceiling from twelve feet
above fell on top of the patient and struck him on the left occipital region
of his scalp. He suffered a very brief loss of conscious with a laceration
to the occipital area requiring 12 stitches at Grand Strand Regional
Medical Center.”

Last line of history states “he is no longer having any occipital pain or
neck pain.” ‘

Review of systems: “He has had weakness, fatigue, and difficulty
.) .
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sleeping since the time of the accident.” Also notes that he wears glasses
and has intermittent ringing in his ears.

Neurological: “He has had intermittent ringing in his ears. Some muscle
weakness and recent closed-head injury.”

Impression: “2. Closed-head injury with a left occipital laceration. The
patient’s laceration is completely healed, he is having no remdual
symptoms from this.”

Signed by Michael McCaffrey, M.D.
(R. pp. 266-269)

176/26/2008

Strand Regional Specialty Associates, LLC

Patient Data Base Form

Describes problem as “lower back pain”

Review of Body Systems

Notes — check marks under weakness, fatigue, difficulty sleeping, ringing in the
ears, muscle weakness, ringing in the ears, history of head injury

(R. pp. 273-276)

8/11/2008

Strand Regional Specialty Associates, LL.C

Follow Up ‘ ‘

History — being seen for follow up of left occipital headaches and low back
pain secondary to Workmen’s Comp injury. Currently has had increasing
problems with his left occipital headaches, which initially resolved. These last
for less than five minutes and are sharp in nature and resolve spontaneously.
Impression Notes-

2. “Left occipital headaches. These have been worsening over time. He may

need to be put on a prophylactic mediation for atypical migraine/cluster

headaches in the very.near future.”
R. PpP. 290; 291)

8/11/2008

Strand Regional Specialty Associates, LLC
Initial Visit / Follow Up Form
Presenting problem — Low back pain

Notation on right hand side complaining of pain, left occipital near where hitin |

the head by tile .
(R. p. 293)

10/02/2008

Strand Regional Specialty Associates, LLC

Chief Complaint — Low Back Pain

History — “Since his last visit, he has had intermittent sharp headaches with
upper extremity tremor.”

Assessment — noted “Intermittent headaches with upper extremity tremor. This

-appeared to be stable at present. He had a very mild 6 to 8 Hz tremor in the

upper extremity, which worsened on finger-nose-finger testing.”
(R. pp. 296-297)

11/24/2008.

Strand Regional Specialty Associates, LLC
Initial Visit Follow Up form
Presentmg problem is intermittent headaches and lower back pain

Al
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Notation “complaining of pain in occipital scar”
(R. p. 299) :

01/15/2009

Strand Regional Specialty Associates, LLC

Follow Form - ;

History of Present Illness: “He continues to have left occipital headaches
which radiate into the left shoulder. These do start in a scar where he suffered a
laceration in his left high parietal/occipital region of the scalp.”

Assessment: “Left occipital headaches/neck pain. I will start the patient on
Gabapentin 600 mg one-half to one orally three times a day.”

(R. pp. 310-311) -

01/15/2009

Strand Regional Specialty Associates, LLC

Initial Visit Follow Up Form

Presenting Problem — LBP Right leg radical intermittent headaches near scar,
notation regarding medication

®R. p.312)

01/15/2009

Strand Regional Specialty Associates, LLC

Work Limitations Form

No work until further notice for 2 months until follow up appointment on
March 16, 2009

List treatment as “Headaches/Neck Pain/Lumbar Radiculopathy

(R. p. 314)

03/11/2009

‘

Strand Regional Specialty Associates, LLC
Follow Examination Notes

History of Present Illness: “Since his last visit on January 15, 2009, he
continues to have left occipital headaches, which have not improved with
Gabapentin.” ‘ '

Assessment: “Left occipital headaches/neck pain. This did not improve with
Gabapentin. Unfortunately, he has developed an allergic reaction to a previous
treatment by Dr. Rosenberg. He may be a candidate for Botox injection in the
near future.”

Notation- “I think the patient is totally/permanently disabled within a .
reasonable degree of medical certainty in reference to his low back pain, neck
pain, and headaches.”

(. pp. 315;316)

3/11/2009

Strand Regional Specialty Associates, LLC

Initial Visit Follow Up Form

Presenting problem listed as headaches and lower back pain
Notation “complaining of left occipital headache not improved with
gabapentin.”

(R. p. 318)

3/11/2009

Strand Regional Specialty Associates, LLC

Work Limitations Form ‘ :
treatment for Lumbar Radiculopathy / CHIE Left occipital HA

No work until further notice for 9 months until follow up appointment on

\
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12/31/09
(R. p. 322)

10/12/2010 Dr. Michael McCaffrey — Do you concur with the opinion of Dr. Randolph

- | Waid that Bobby Baker has sustained a permanent physical brain injury (See
neuropsychological evaluation attached)? Yes. ‘

Is your answer based upon a reasonable degree of medical certainty (more
likely than not)? Answer Yes.

(R. p.324)

Importantly, on March 11, 2009, Dr. McCaffrey. concluded that Mr. Baker “is
totally/pennaﬁently disabled within a reaeonable degree of medical certainty in reference
1o his....headaches.” (R. p. 316). | !

) In addition to treatment with Dr. McCaffrey, Mr. Baker also saw Dr. Jasoh C.
Rosenberg, board certified in neurology and pain management on September 21, 2008.
(R. pp. 325-368). Dr. Rosenberg’s treatment notes reﬂect that Mr. Baker has low back
pain, and that was when the pain was abated, Dr. Rosenberg would consider further
'treatment for Mr. Baker’s neck. (R. pp. 327.). The following month, on October 29,
2008, Dr. Rosenberg"s notes reflect that Mr. Baker reports headaches and ringing in his
ears. (R. p. 333). Dr. Rosenberg noted a headache again on November 1‘8, 2008. (R.p. .
338). Thereafter, on December 1, 2008, Dr. Rosenberg noted “fatigue, heartburn,
dizziness, headaches, ringing in his ears...” (R. p. 341). Again on April 9, 2009, Dr.
Rosenberg noted “headaches, ringing in his ears....” .r(R. p. 343). Dr. Rosenberg’s notes
did not reflect any course of diagnosis or treatment for Mr. Baker’s reported headaches
and/or ringing in the ears. (R. pp- 325-368). \

Mr. Baker was also treated by Dr. Jeffrey C. Wilkins, eeﬁiﬁed in physical
medicine ‘and rehabilitation, on September 8, 2009 and evaluated for chronic lower back

pain. (R. pp. 423-431). On the patient intake form, Mr. Baker complains of numbness,

tingling, and frequent headaches. (R. pp- 424,426). Dr. Wilkin’s notes do not reflect any
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coufse’ of diagnosis dr treatment for Mr. Baker’s numbness,‘ /tingling, and frequent
headaches. (R. pp. 423-431).

Thereafter, dn November 4, 2009, Mr. Baker obtained a second opinion regarding
his back injury from Dr. Gregory Kang, certified in Physical Medicine & Rehabilitation
and Physical Medicine & Rehabilitation - Pain Medicine. (R. pp. 395-422). Mr. Kang’s
treatment was specific to Mr. Baker’s back pain and his treatmént notes reflect no.
mention of any symptoms of physiégl brain damage and/or any treatment for any of the
symptoms through Novefnbér 10, 2010. (1d.).

In July 2010, Mr. Baker wa,ﬁ referred to Dr. Robert E. Brabham, Ph.D, licénsea
psycl/lologist and certified brain injury specialist, for an independent psychological and
vocational evaluation. (R. pp. 432-450). Dr. Brabham concluded that Mr. Baker
suffered from a cognitive disorder secondary to trauﬁlatic brain injury. (R. pp. 446-448).

On July 29, 2010, Mr. Baker saw Dr. Randolph Waid, Ph.D., licensed clinical
psychologist. (R. pp. 451-459). Dr. Waid concluded that Mr. Baker e>'<periences
neurocognitive impairments due to a head injury (physical brain inju'ry). R. p. 459);

Thereafter, on October 12, 2010, Dr. McCaffrey, Mr. Baker’s treating neurologist,
concurred with Dr. Waid’s opinién of physical bfain damage. (R. p. 324). Further on
that same date, Dr. \Brtham issued an addendur\n to his July 2010 psychological and
vocational evaluation after review of additional records from Dr. McCaffrey and Dr.
Waid, which continued to concluded that Mr. Baker suffered a physicalr brain damage.
(R. p.p. 434-435).

| On Decerﬁbgr 4, 2010, Mr. Baker was seen for another -ﬁeuropsychological

evaluation by Dr. Robert E. Deysach, Ph.D. (R. ‘pp. 460-467). Dr. Deysach’s evaluation



reflects that he did not review the files or treatment notes from Dr. McCaffrey, Dr.
Wilkins, or Dr. Kang. (Id.). In addition, Dr. Deysach’s evaluation reflects that he did
not review Dr. McCaffrey’s or Dr. Brabham’s Octéber 12, 2010 opinion and addendum.
dd.). .Notwithstanding his faiiure to review the treatment notes and Mr. Baker’s
persistent symptoms of physical brain damage, Dr: Deysach appears to conclude that Mr.
Baker does not .suffer from an acquired Brain damage, i.e. any damage to the brain
following birth. (R. p. 467). °

However, Dr. Deysach’s report agrees that M, Baker suffers from cognitive -
deficits which developed following the work related accident. (R. pp. 466-467). Dr.
Deysach’s report also seems to contradiét his conclusion, and agree that Mr. Baker
suffered physical brain damage (“the data do not 'appéar to support the presence of
...restrictions in productivity or quality of l’ife as a result of the physical brain dahﬁge”).
(R. p. 467). Further, Dr. Deysach also seems to agree that the physical brain damage. Mr..
Baker suffered may be one cause, but not the critical cause of Mr. Baker’s cognitive
deficits (“Although the ﬁndings of Dr. Waid and this examiner are sensitive to the
cognitive deficits the patient is exhibiting, they do not specifically point to physical brain
damage as a critical cause.”). (Id.). Réther, Dr. Deysach points to four other potential
" causes of Mr. Baker’s cognitive deficits, including:

e Developmental difficulties in learning

o Increase in distraction from chronic pain

e Cognitive difficulties as a side effect of pain medication (although
evaluation notes that Mr. Baker did not take any pain medication the day
of the evaluation).

e Increased sensitization to his own areas of learning difficulties

Importantly, of the four causes Dr. Deysach points to, other than physical brain damage,

three are post-injury. (Id.).



\

Mr Baker’s wife, testified that pribr to the éccident Mr. Baker was able to work

80 hours a week, financially take care of their home, and pay the bills. (R; pp. 62-63).
However, after the accident, Mrs. Baker stated that Mr. Baker began fofgetting things all
" the time and was getting confused. (Id.) Mrs. Baker testifed that her husband was not

thegsame person, mentally, as he was before the accident. (R. p. 63). Mrs. Baker -even
suggested that thé doctors needed to examine his head because\he seemed to have a
progressive problem with his memory and confusion. (R. pp. 63-64). Howeve‘r,
according to Mrs. Baker, the doctor’s were nof autho'rize_d to diécuss brain injury related
treatment. (R. pp. 63-64; 86-87). In addition to confusion and memory problems, Mrs.v-
Baker testified that her husband’s personality changed after the accident and that he was
more moody and withdrawn and further elaborated and testiﬁeJd to other classic
- symptoms of brain injury. (R. pp. 65-74; 79-81). Mr. Baker similarly testified regarding
his bad headaches and to his mental and personélity changes foliowing the accident,
* consistent with classic symptoms of brain iﬁjury. (R. pp- 93-94; 96-98; 100; 102-103;
110). In addition, Mr. Baker also testified that his doctor’s wére not authorized to discuss
brain injury related treatment with him. (R. pp. 99-100).
The Commissioner and the Appellate Panel erroneously relied on Dr. Deysach’s
(report for their fact finding, and as a result both Dr. Deysach’s réport and the ruling of the
Appellate Panel are without evidéntiary support.

SCOPE OF REVIEW

The question of whether a claimant asserts a “physical brain darhage” within the

meaning Aofthe Act is a question of law. Creech v. Ducane Co., 320 S.C. 559, 467 S.E.2d

114 (Ct. App. 1995). This Court may review the Commission’s legal conclusion to

~ \



determine if it"is affected by an error of law. S.C.Code Ann.§1-23-3 80(A)(6)
(Supp.1999).
Notwithstanding the scope of review on this legal question, this Court must affirm

the Commission’s factual findings if they are supported by substantial evidence and not

controlled By legal error. v, Nat’l Health Care Ctr., 334 S.C. 333, 513 S.E.Qd 843 (1999j.
“An appellaté court may not substitute its J;udgmentA for that of an aéency as to thé weight
of the evidence on questions of fact unless the agency's findings are clearly erronéous in
view o} the reliéble, probative, and substantial evidence on the record.” Id., at 339, 513
S.E.2d at 845.’ “Substantial evidence is not a mere scinﬁlla of evidence, but evidence
which, considering the record as a whole, would allow reasonable minds to reach the

conclusion the agency reached.” Id., at 338, 513 S.E.2d at 845 (citing Grayson v. Carter

Rhoad Furniture, 317 S:C. 306, 454 S.E.2d 320 (1995)).

DISCUSSION

I. The Single Commissioner and Appellate Panel erred as a matter of law in
failing ‘to find that Mr. Baker suffered physical brain damage?

The Single Commission and Appellate Panel erred in failiﬁg to find that Mr.
Baker suffered a physical brain damage. South Carolina nge Section 42-9-10(C)
pfovides as follows:
Notwithstanding the five hundred week limitation...any
person determined to be totally and permanently disabled
who as a result of a'compensable injury is a paraplegic, a
quadriplegic or who suffered physical brain damage is not
“subject to the five hundred week limitation and shall

receive such benefits for life.

A. What is a physical brain damage?

10



The South Carolina Worker’s Compensation statutes offer no. definition - of
“physical brain damage”. See S.C. Code Ann. §42-1-10 et seq. Further, South Carolina
case law providing any definition of “physical brain damage™ is notably absent. Only

three South Carolina cases address with substance “physical brain damage”, but any

discussion of the meaning of the term is incidental: Pearson v. JPS Converter & Indus.

Corp., 489 S.E.2d 219 (Ct. App. 1997); Crisp v. SouthCo.. Inc., 390 S.C. 340, 701 S.E.2d

762 (Ct. App. 2010); Potter v. Spartanburg School District 7, 395 S.C. 17, 716 S.E.2d |
123 (Ct. App 2011).

In Pearson v. JPS Converter & Indus. Corp., 489 S.E. 2d 219 (Ct App 1997) the

Court of Appeals reviewed the Commission’s finding that the claimant was totally and
permanently disabled as a result of physical brain damage he suffered from a work

related injury. While the Pearson court does not spéciﬁcally define “physical brain

damage”, ‘it discusses the term with reference to the ~claimant’s primary treating
neurologist’s finding of “organic brain damage”. 327 S.C. 393A, 489 S.E.2d 219 (Ct. App.
1997). Notwithstanding,/neither “physical brain damage” nor “organic brain damage”
arp defined in the text of the Pearson opinion. However, the Pearson court expressly held

that: .
[S]ection 42-9-10 does not require the total and permanent
disability to be solely the result of physical brain damage —
the statute only requires that a claimant be totally and
permanent [sic] disabled and suffer physical braln damage
asa result of the injury.

In Crisp v. SouthCo., Inc., 390 S.C. 340, 701 S.E.2d 762 (Ct. App. 2010), cert.
granfed Jan. 12, 2012, the Commission determined that the claimant sustained a head

injury resulting inicognitive disorders to his brain but not physical brain damage. On

11



appeal, the Circuit Court reversed and found that the claimant suffered physical brain
damage. Thereafter, the Court of Appeals held tha‘; substantial evidence supported the
Commissions finding that claimant did .not sﬁstain physical brain damage and réversed
the Circuit Court. The Court of Appeals noted the ﬁndings of brain injury related |
symptoms and conditions, “including chronic headaches, mild verbal memory problems,
attention and cdncentrgtion problems, problem solving and inhibition problems, probable
personality change due to head injury, éxacerbation of obsessive-compulsive' tendencies,
decrease in sense of smell, frontal lobe brain injury, traumatic closed head injury, and
Cognitive Disorder [not otherwise specified]”, but nonethel‘es's reversed. In reversing, the
Court of Appeals relied ﬁﬁon the lack of any brain imaging scans, treatment notations
that clairﬁant' was neurologically intact, and a lack of evidence of severe héadaches and/or
loss of consciousness in the treatment notes, and held that substantial evidence supported
the Cbmmission’s finding of no physical brain damage. | However, other than discussing
symptoms of brain injury, nowﬁere in the opinion does the Court of Appeals define
“physical brain damége”. The Supreme Court granted.certiorari on January 1'2;2012.

In Potter v. Spartanburg School District 7, 395 S.C. 17, 716 S.E.2d 123 (Ct. App.

2011), the claimant suffered a head injury, which was illustrateq with a “small amount of
supratentorial blood” on a CT scan\-of his head. The claimant’s néuropsychological
evaluation set forth the claimant’s injuries to include “cognitive disorder residuals of
traumatic brain injury”; however, the claimant’s treating physician specifically reported
the claimant’s symptom “were probably not related to his fall”, and opined that he did
“not feel that [claimant] has any significant ongoing neurolbgic difﬁcultsl from the fall on

12/18/03.” In upholding the decision of the Commission that claimant did not suffer

12



physical brain damage, the Court of Appeals ‘held that the Appellate Panel could~
disregard the medical testimony presented in the neuropsycholbgical evaluation, if other
competent eVi‘dence‘ is presented,\ sucéh as the that by claimant’s treating physician.
However, thevcourt in Potter did _nolt discuss the symptoms and/or the‘ definition of
“physical brain damage” in reaching this conclusion.i Rather, the Potter opinion turﬁed \
on the weight expert medical evidence could be afforded by the Appellate Panel.

As a result, no sta;[utory or casé law definition of “physical brain damage” has

been set forth in South Carolina. Therefore, the general rules of statutory construction

require the Court to ascertain and effectuate the intent of the legislature. Lester v. South

Carolina Workers' Compensation Comm’n, 334 S.C. 557, 514 S.E.2d 751 (1999). When

faced with an undefined statutory term, the Court must interpret the term in accord with

its usual and customary meaning. Strother v. Lexington County Recreation Comm’n; 332

S.C. 54, 504 S.E.2d 117 (1998). Courts shbuld consider not merely the langlilage of the

particulaf clause being construed, but the undeﬁn@d word and its meaning in conjunction

with the purpose of the whole statute and the policy. of the law. Whitner v. State, 328

S.C. 1,492 S.E.2d 777 (1997).

{
While Appellant recognizes that a decision of an administrative agency is not

binding of this Court, the Workers Compensation Commission and Order in the case of _

Whitman v. Standard Corp., W.C.C. File No. 0015768 (Nov. 5, 2005), 2005 WL

4684253 (S.C. Wbrk;Comp. Comm. 2005), pfovides some insight on the treatment of the
J

term “physical brain damage” at the administrative level. In Whitman, Commissioner

- Bass found thaf “the definitiori and thus the legal standard for showing ‘physical brain

damage’ is a novel question in South: Carolina” 2005 WL 4684253 at 13. The

13
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commissioner noted that “[c]learly, the legislature intended to elevate [‘ph}isical brain
injuries’] to the highest level of benefits, in order to properly provide.for the expanded
needs of workers suffering these injuries.” Id. Commissioner Bass then undertook a
thorough analysis of South Carolina and other states’ case law and workers’
, .
compensation statutes addressing similar terms, and concluded that the term “physical
- brain damage™ included: '
| a) damage to the functioning of the brain itself,
stemming from damage to eithér the structure or the
“substance of the brain; or, in the alternative,
b) damage to the brain caused by traﬁma by physica}
means, as opposed to psychological means. |
2005 WL 4684253 at 20-21. |
Further, Commissioner Bass éoncluded that ‘physical brain damage does not, by
deﬁnitioﬁ, requireA prorofA by objective MRIs; CTs, or. othér s_éans. “[Blecause of the
differing nature of brain ;njuries, many factors go into [a(determination of physical b.rain
damage], with the ekistence or absence of objective scans being only one such fact.”
: ‘ : :
2005 WL 4684253 at 25. The other pertinent facfors Corﬁmissioner‘ Bass listed included,
‘but were not limited t;), the folioWing: | .
a) mechanism of injury (primarily a blow to the head);
b) presence of loss of consciousness and concussion;
c) timing of the appearance of the symptoms;
d) medical history of the claimant; : -
e) the nature, extent and continuity of the symptoms and
documentations thereof;
f) the nature and credibility of the expert testimony and the area of

expertise, and
g) the nature and credibility of the lay testimony.

14
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2005 WL 4684253 at 25.

B. The Appellate Panel erred in applying the wrong standard and
definition of “physical brain damage”.

In the present case, the only definition of physical brain injury offered into

~ evidence was that by Dr. Waid, whose reports found Baker  to suffer from

“neurocognitive impairments due to a head injury (physical brain injury)”. (R. p. 459)
Dr. Brabham elaborated on this definition énd set forth the symptoms of physical brain
damage to include, “short/term memory loss; trouble concentrating; slowed ability to.
process iﬁfofmation;. orgaﬁizational problems; headaches; major balance problems;
depression or mood swiflgs; increased anxiety; easily agitated; changes in vision;

appetite, hearing, in balance or muscle coordination; sensitivity. to sound and

. N
\

temperature.” (R. p. 447)

Given the legislature’s apparent desire to afford personé affected by physical
brain injuries the highest level of benefits, the Appellate Panel in the present case erred as
a matter of law in,a;;plying an erroneous definition and staﬁdard of proof for physical
brain damage. Specifically, the Appellate Panel’s finding of facts and conclusions of laW

do not take into account direct and circumstantial evidence of physical brain injury,

vincluding but not limited to, testimony from Bobby Baker, testimony from his wife,

Peggy Baker, treatment notes of Dr. McCaffery, the neuropsychological evaluation of Dr.
Brabham, the neuropsychological evaluation Dr. Waid, and even the neuropsychological
evaluation of Dr. Deysach, all éf which acknowledge a Work related head injury, a loss of
consciousness following the work related head\ injury, post-concussive symptoms, as well
as a vériety of other symptoms of physical brain damage. The Appellate Panel simply

failed to take into account any of the circumstantial factors that go into a determination of
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physical brain damage as set forth by Commissioner Bass in Whitman and pla'éedtoo
much weight on the lack of direct evidence and/or imaging studies. As a result, the
decision of the Appellate Panel should be reversed.

C. The decision of the Appellate Panel that Mr. Baker was unlikely to
return to gainful employment due to his orthopedic injury, and not
due to physical brain damage, is controlled by an error of law.

In Pearson v. JPS Converter & Indus. Corp., 489 S.E.2d 219 (Ct. App. 1997), the
Court of Appeals expressly held that: -
\ ‘ [S]ection 42-9-10 does not require the total and permanent
disability to be solely the result of physical brain damage —
the statute only requires that a claimant be totally and

permanent [sic] disabled and suffer physical brain damage
as a result of the injury.

The Appellate Panel’s conclusions in paragraphs 12 and 13 of the Decision and Order
dated October 31, 2011, that “the reason Claimant is unlikely to return to géi\nful
employment is due to his orthopedic injuries and not cognitive limitatic;ns,” (R. p. 21);
and that ‘while Mr. Baker “may have sustained an injufy to tl;le he;ld with brief and mild-
post. concussive symptoms, the data does not support a ﬁﬁding of physical brain _

A}

‘damage,” (A) fails to recogniée the principle set forth in Pearson. Specifically, the
\ : -
Appellate Panel and the report of Dr. Deysach, relied upon by the Appellate Panel,
recognize that Mr. Baker suffered a work related head injufy with mild post-concussive
.~ symptoms. (R. pp. 21, 913; 467) By definition, “‘post-concussi.ve symptoms,” as
i'dentiﬁed by the Appjellate Panel and Dr. Deysach, are symptoms of physicél brain

injury, i.e. an “injury to the... brain, resulting fro}mAablow or violent shaking.” Stedmans

Medical Dictionary, concussion (27th Ed.); see also Blakiston’s Gould Medical

Dictionary. brain concussion (3™ Ed.) (“A condition prbduced by the sudden applicaﬁon
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of violent physical force to the head, marked by varying disturbances of consciousness,
autonomic disturbances, reflect changes, lethargy, vomiting, and headache...); see also

Dorland’s Tllustrated Medical Dictionary, concussion of the brain (27" Ed.) (“loss of |

consciousness as a result of a blow to the head. In mild concussion there is transient loss
of consciousness with possible impairment of the higher mental functions, such as

refrograde amnesia and emotional lability); Whitman v. Standard Corp., W.C.C. File No.

0015768 (Nov. 5, 2005), 2005 WL 4684253 at 20-21 (S.C. Work.Comp. Comm.
2005)(def1niﬁg physical brain damage as damage to the brain caused by trauma by
- physical means,. as opposed to psychological means). |
As a resﬁlt, the Abpellate Panel and Dr. Deysach both found, a finding which is
unappealed from, that Mr. Baker suffered physical brain damage in the form of a
concussion and ‘as evidenced by the recognized mild-post concussive symptoms. This
physical brain damage, under Pearson, need not result in Mr. Baker’s permanent
. disabifity for Mr. BakerA to qualify for lifetime benefits under South Carolina _»Codel
Section 42-9-10(C). Rather, the physical brain damage recognized by the Appellate
Panel and Dr. Deysach, i.e. Mr. Baker’s post-concussive symptoms, need only to have |
been found to be a result of Mr. Baker’s on the job injury. In other words, the Appellate
Panel need only to havé found -that Mr. Baker suffered physical brain damage and
claimant be totally and permanently disabled, not that the post-concussive symptoms
causéd the permanent disability. See m, 489 S.E.2d 219.
‘ The' Appellate Panel erred in making contradictory findings of fact that Mr. Baker
suffered post-concussivé symptoms, which is by deﬁnition; a physical injury to the braih,

i.e. physical brain damage, and yet finding that Mr. Baker did not meet his burden-of
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proof of pﬁysical brain damage. Moreover, the Appellate Panel erred in failing to apply

Pearson, which requires only a finding of physical brain damage and total and permanent

disability. South Carolina does hot require that Mf. Baker’s physical brain injury, i.e. his

post concussive symptoms recognized by the Appellate Pane and Dr. Deysélch, no matter‘

how mild or severe; be the cause of his physical disability. Id.

As aresult, the decision of the Appellate Panel should be reversed.

IL. The Single Commissioner and Appellate Panel erred in failing to'ﬁnd that
Mr. Baker suffered physical brain damage because the findings of fact are -
without evidentiary support?

The Appellate Panel co;llmitted reversible error by finding of facts without any
evidentiary support in the record.

First, the Appellate Panel found that “Claimant was treated for over two years
after the accident and there was no mention of or treatment for brain damage or any other
he_ad injury.” (R. p. 21, 915). Quite contrary té the“Appellate Panel’s findings of fact, the
record is replete with menti’onsiof brain injury symptoms and head iniury, including Mr.
Bakers initial visit on May 6, 2008 to the efnergency foom for treatment for his work |
related head injury and scalp laceration. (R. p. 263) The emergency room notes reflect’
that Mr. Baker reported: “I got hit in the\head with a peiling tile.” (Id.)  Further, the
emergency history reflects: “Ceiling tile t;ell down and hit him on top of the head and he
suffered a scalp laceration....He did lose consciousness. (Id.) He stated it did knock him
to the ground, bilt he was not injured anywhere else.” (Id.) Thereafter, Mr. Baker
reported head injury and brain damage symptoms on no fewer than seven (7) separate -
~ occasions to his treating physician, Dr. McCaffrey, on no fewer than three (3) separate

occasions to Dr. Jason C. Rosenberg, board certified in neurology and pain management,
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and on least one (1) occasion to Dr. Jeffrey C. Wilkins, certified in physical medicine and
| rehabilitation — all within the first two years of treatment | and prior- to any
neuropsychological evaiuation by Dr. Brabham, Dr. Waid, and/or Dr. Deysach. (See R. t
pp. 264-265; 266—.269;'273-276; 290-291“; 293; 296-297; 299; 312;.314; 315-316; 3;8;
3225 3245 325-368; 423-431; 395-422; 432-450; 451-4-59; 434-435). Even Dr;'Deysach
concurs that Mr. Baker “did suffer an injury to the head with brief and mild post-
concussive symptoms.” (R. p. 467). |

As a result, .the Appellate Panel committed reyefsible erfor and erred in. f;mding
that Mr. Baker did not suffer physical brain damage.

S(_econd, the Appellate Panel found that: “No medical tests or imaging studies
were .conducted as a result of complaints of a physical -brain injury or: physical brain
damage.”‘ (R. p. 20, 916). Although it ié agfeed that no imaging studies were conducted,
céntrary to the Appellate Panel’s finding, several medical tests were conducted és a result
of Mr. Baker’s complaints of symptoms of physical brain damage. In addition te Dr.
McCaffery’s treatment of Mr. Béker’s symptorhs of bhysical brain damage, inpluding
" unsuccessful treatment for cllusterL headaches, Mr. ‘Baker was tested on three occasions by
neuroésychological ‘evaluativon by Dr. Brabham, Dr. Waid, and/or Dr. Deysach.
Moreover, imagine studies are not and should not be dispositive as to proof of physical

brain damage. Whitmén v. Standard Corp., W.C.C. File No. 0015768 (Nov. 5, 2005),

2005 WL 4684253 at 23 (S.C. Work.Comp. Comm. 2005) (finding “it is abundantly clear
from the review of case law that lack of a structural finding on a scan is not at all

dispositive as to brain damage.”) -

i
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As a res_ﬁlt, the Appellate Panel comrﬁitted reversible error and erred in finding
that Mr. Baker did not suffer physical brain damage.

Third, the Appellate Panel found that “Medical feports throughout the course of
Claima_nt’s medical treatment consistently stated.Claimant. was well oriented to time and
place and referred to the Claimant’s mental status as normal.” (R. p- 21, §[7). Contrary to
the Appellate P;nel’s finding of fact, the medical reports throughout the course of Mr.
‘ Baker’s medical treatment, including the two years prior to his neuropsychological
evaluations reflect Aneurological complaints, including disturbances of gait leading to fall,
ringing in the ears, changes in visual acuity, frequent headaches, all of which were'
.reviewed by Dr. Brabham and identified as significant indicators of physical brain
damage. Moreover, Dr. Brabham concluded “Mr. Baker exhibits literally each and every
one of these clinically significant indicators” of physical brain damage. (R. p. 447).

In contrast, Dr. Deysachs’ report.spéciﬁcally'identiﬁes that he did not review or
rel(y on any of the medical reports or records throughout the course of Mr. Baker’s
medical treatment, except for the emergency. room records, including th1€ notes and
. records two years prior to his neuropsychological evaluations. Despite not having
reviewed the medfcal records, and in some cases making historical findings inconsistent
lwith the medical records, Dr. Deysach concludes, without evidentiary support that “the
data did not appear to support the presence of an acquired brain injury nor restrictions in
productivity or quality of life as a result of the physical brain damage”. (R. p. 467) For

example, Dr. Deysach concludes that “no other post-concussive symptoms were noted in

the medical records summarized by Dr. Brabham [on 07/20/10].” Dr. Deysach appears to
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rely heavily' on an assumptién that, other than complaints of “intermittent ringing in his
éars” one month following the injury, and “increasing prdblems with left occipital
headaches” a month later, that ;‘no other post-concussive symptoms were noted in the
medical records.” (R. p. 461) However, if Dr. Deysach had revigwed the medical
_records, or the report of Dr. Waid, or the opinion and addendum of Dr. E;rabham on
October 12, 2010, Dr. Deysach would have reviewed Mr. Baker’s significant other post-
| concus;ive symptoms set forth above. Further, Dr. Deysach refers to Mr. Bobby Baker
as “Jeffery” at times in his report, and lists data for “Jeffery” as the basis for his opinion.
| (R. p. 463) As a resuh, Dr. Deysach’/s report is premis.ed on significant agd relevantv
mistakes of fact.

- Because of Dr. Deysra\ch’s erroneous findings of fact, Dr. Deysach conclusion and
the conclusion of the Appellaté Panel that Mr. Baker’s mental status was reported as
“normal” is without evidentiary support. The Appellate Panel committed reversible error
and erred in finding that Mr. Baker did not suffer physical brairi damage.

‘ F(.)urth; the Appellate' Panel found that: ;‘Dr. McCaffrey, With whom Claimant
treated for Qpproximately nine ‘months, placed Claiﬁlant at maximuﬁ medical
in;prox"/ement in March of 2009, without any mention of a head injury or brain dgmage.”
(R.'p. 21, 918) Further, the Appellate Panel fouﬂd that:.“It was not until Claimant saw Dr.
Brabham, prior to the original hearing date, that a brain injury or f)hysical brain damage

i

was mentioned.” (R. p. 21, 910). These finding are not supported by any evidence in the
. /

record. Contrarily, Dr. McCaffrey specifically concluded on March 11, 2009, that‘Mr.

© Baker “is totally/permanently disabled within a reasonable degree of medical certainty in

"In fact, this portion of his report appears in bold. o
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reference to his....headaches.” (R. p. 316) Further,. this finding-is contradicted by
Paragraph 13 of the Appellate Panel, which states that “Claimant may have sustained an

injury to the head with brief and mild post-concussive symptoms™. (R. p. 21, 913) ¢In

/
J

| addition, this finding also fails to recognize that physical brain damage can be proven by

circumstantial evidence. See, e.g., Irby v. The New Telephone Co., 2003 WL 22145859

(N.C. App. 2003) (upholding a finding of traumatic brain damage despite lack of direct

evidence of head injury or positive objective tests); Whitman v. Standard Corp., W.C.C.

File No. 0015768 (Nov. 5, 2005), 2005 WL 4684253 at 23 (S.C. Work. Comp. Comm.
| 2005) (finding “it is abundantly clear from the review of case law that lack of a structural
ﬁriding on a scan is not.at all dispositive as to brain damage.”). Such circumstantial
evidence, i.e. Baker’s symptoms of physi‘cal brain damage, was present in hié medical
records from day one.
- As a result, the Appellate Panel’s decision to rely on Dr. Deysach’s report and
conclude that Mr. Béker’s cognitive limitations are developmental and find a lack of
‘ supbort for physical brain injury is without evidentiary suppbrt.
The Appellate Panel committe’d reversible error and erred in finding /that Mr.
Baker did not suffer physical brain damage.
III.  The Single Commissioner and Appellate Panel erred in as a -matter of law in

relying on Crisp v. South Co., Inc., 390 S.C. 340, 701 S.E.2d 762 (Ct. App.
2010)? .

Recently, the South Carolina Supreme Court granted certiorari to review Crisp v.

i

South Co., Inc., 390 S.C. 340, 701 S.E.2d 762 (Ct. App. 2010). The Crisp court’s
reversal of the Circuit Court’s finding of physical brain damage seemed to turn on the

substantial evidence standard. The Court noted that Crisp presented no evidence of
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concussionor headaches in medical records. In this case, ‘however, Dr. DeYsacn adrnits :
o that Mr. Baker suffered a work related head injvnry with mild post-concuesive symptorns.'
l3urtner,vthe Single Commissioner agreed with this finding, and the Respondent has not ‘
appealed from this finding. Moreover, ae discussed above, the Appellate Panelfs flndings
of fact are supported only by Dr. Deysach’s report, which was premised on.error:s of fact. '
Therefore the Appellate Panel’s Decision and Order that Mr. Baker d1d not suffer .
g physrcal bra1n 1njury\ is not supported by any ev1dence in the record and should be :
reversed.
CONCLUSION
As a result of the errors of law and ﬁndings of fact without evidentlarj/ support by -
the Appellate Panel, this court should reverse the ﬁnding 'of the. Appellate ,' l’anel and .
single commissioner, and hold that Mr. Baker suffered a phys1cal brain 1nJury and :
entitled to llfet1me beneﬁts under S.C. Code Ann. §42-9- IO(C) ‘

: Respectfully Submrtted, : LU%L 74 K ,

Luke Rankin
Rankin & Rankin
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