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STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG

IN THE COURT OF COMMON PLEAS
FOR THE SEVENTH JUDICIAL CIRCUIT
Shedrick A. Savage, SCDC No. 294223 Case No. 2018-CP-42-0095

ORDER GRANTING APPLICANT’S
REQUEST FOR A BELATED
APPEAL PURSUANT TO WHITE

V. STATE AND DISMISSING ALL
OTHER PCR ALLEGATIONS

Applicant,
\Z

State of South Carolina

Respondent.
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This matter comes before the Court by way of Applicant Shedrick Savage’s March 20,
2018, application for post-conviction relief. Respondent made its return on August 1, 2018 and
tequested an evidentiary hearing. An’evidentiary hearing was convened on August 4, 2021 at the
Spartanburg County Courthouse. Applicant was present at the hearing and represented by Attorney
Susannah Ross. Assistant Attorney General William H Ray, of the South Carolina Attorney
General’s Office, represented Respondent.

Applicant testified on his own behalf at the evidentiary hearing. Deputy Solicitor Derrick
Bulsa of the Seventh Circuit Solicitor’s Office also testified.' The Court had before it Applicant’s
records from the South Carolina Department of Corrections, the records from the Spartanburg

County Clerk of Court, the trial transcript, Applicant’s appellate records, and the pleadings in the
(.-’)

current action. This Court has reviewed the record, the pleadings, observed the w;ﬁwssesgénd
Z2zh o
heard their testimony, and finds as follows: ZER f,;
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Appticant is presently mcarcerated in the South Carolina Department
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During its March 2015 te_rm, the Spartanburg County Grand Jury indicted Appllcant for murder

' Applicant’s trial counsel, Attomey Theo- W Mltchell was unavailable and not present at the
hearing.

£}
L GrY

Fa=Fak ]

[ }

L B.E




(2015-GS-42-0810). Applicant was represented by Attorney Theo W. Mitchell and Deputy
Soticitor Derrick Bulsa of the Seventh Circuit Solicitor"s Office prosecuted the case. On November
28,2016, Applicant proceeded to a jury trial before the Honorable Roger L. Couch, circuit court
judge. The jury found Applicant guilty .as indicted. Judge Couch then sentenped Applicant to
imprisonment for thirty years. o |
Applicant filed a notice of apﬁeal ‘aﬁd thé Jappeal was perfected by Attorney Candice K.
Lapham. The South Carolina Court of Appeals dismissed the appeal for faili.lre.to update the Court
with the status of the transcript. The remittitur was sent on June 2, 2017.
IL FACTﬁAL HISTORY
Applicant’s conviction arises out of the November 23, 2014 shooting death of Charles
Jackson, Jr. (“victim”) at the Universal Events nightclub in Spartanburg, South Carolina. Security
ejected both partics after a fight broke out, and while the victim was walking away from the scene
Applicant drove his truck alongside the victim and fatally shot him in the chest. (Tr. 82, 1 —Tr.
83, 22). A doorman at the clgb, Errér Graham, witnessed the fight and walked the parties outside
in order to calm the situation. (Tr. 98, 3 - 19). He testified that Applicant was “a little irate” and
had his hand in his pants before he got in the driver’s seat of his truck, pointed towards the victim,
and drove in his direction. (Tr. 98, 16 — Tr. 99, 14). He stated that Applicant was not in a hurry to
leave, (Tr. 99, 14). Graham then heard a gunshot coming from the area of the truck, but could not
see it from around the side of the building. (Tr. 99, 15-19). He stated that about “half” of the people

who were put out of the club got in a gold Nissan, and the other half got in the truck. (’Pg. 101,22
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13). On redirect he clarified that he saw two people in the truck, (Tr. 105, 10-1 5. > s e
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Spartanburg County Sheriff's Deputy Brad James testified that he was Pt ifng g
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Universal Events parking lot that night when he heard one gunshot, tried to figuré?oﬁ ;thré"it




came from, and saw a blue truck leaving the scene. (Tr. 56, 10— Tr. 59, 17). He pursued the vehicle
but lost it after it left the parking lot and entered the roadway. (Tr, 59, 24 — Tr. 60, 8). He then
returned to the scene to tend to the vietim. (Tr., 60, 10-21).

The owner of the club, John Mitchell, testified that the victim was fighting with several
guys, was told to leave, and walked down the driveway while the other iaarticipants in the fight
were held inside for a few minutes. (Tr. 82, 1-11). Applicant was angry at the victim after the fight
and commented that he was going to kill him. (Tr. 82, 13-20). Applicant then got in his truck with
at least one other person, while another may have gotten in the vehicle or gone “around behind the
truck.” (Tr. 82, 18-20). Mitchell then saw a flash out of the corner of his eye, heard a gunshot, and
discovered that the victim had been shot and killed. (Tr. 83, 2-22). He stated with certainty that
the shot came from the front seat of the vehicle. (Tr. 86, 8-17).

Cedrick Jones testified that he was an associate of the victim'’s family and was with him at
the club that night when the fight broke out. (Tr. 107, 22-20). He stated that someone put their
hands on the victim, a fi ght ensued, ar'ad the victim was escorted from the club. (Tr. 108, 16-20).
The victim did not have a ride, so he unsuccessfully attempted to get back in the club with other "
people at the scene. (Tr. 109, 5-13). Jones stated that he left with the victim and the two were -
walkiqg t9WMds his vehicle when Applicant drove up alongside them in his truck. (Tr. 109, 1-24).
Words were exchanged, the victim threw a'beer bottle at the truck, and Applicant immediately
shof the victim in the chest. (Tr. 110, 19~ Tr. 111, 12). Jones panicked and called 9-1-1. (Tr. 114,
16-23). He did not talk to police at the scene, but did come forward and give a staten%ctj sev%l
weeks later after being asked to give a statement by the victim’s family. (Tr. 115, 4:';‘ g i'; a
N
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Police located the truck early the next morning after a BOLO was issued fo‘f*é b}_ﬂ’e truck
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Rashawn Miller, and Applicant was driving. (Tr. 140,24 - Tr. 141, 18). No weapons or contraband
were found in the vehiéle at the scene. (Tr. 143, 4-18). Applicant’s hands tested positive for
gunshot residue, indicating that he likely had recently fired a gun. (Tr. 162, 9 — Tr. 164, 17). Less
gunshot residue was found oﬁ Miller, (Tr. 1l64, 18 - Tr. 165, 17). Gunshot residue was also found
on the victim, which was said to be '00mrﬁon for gunshof vi;:tims. (Tr. 176, 1-15).

Ruben Landrum testified as a defénsé witness. He stated that he was at the scene that night
and heard a shooting. (Tr. 238, 12 — Tr. 239, 3). He stated that he had seen Applicant’s truck earlier
in the night at a gas station and stated that there were three passengers. (Tr. 239, 17 - Tr. 240, 18).
On cross-examination he stated that this was well bcf;ore the incident. (Tr. 241, 1-9). He did not
know the people in the truck, but saw it again when it was speeding away from the scene. (Tr, 241 ,
21 —Tr. 241, 11). He did not see how many people were in the vehicle as it was leaving. (Tr. 242,
12-18).

.  CURRENT APPLICATION
In his initial pro se application for post-conviction relief, Applicant é[leged that he was

being held in custody unlawfully for the folldwing reasons:;

L. Ineffective Assistance of Counset
a. Failure to investigate, make proper motions and objections to
- preserve the record S 0 ~
2. Ineffective Assistance of Appellate Counsel 20 =
a. Failed to order transcript, allowed dismissal of appeal S R
3. Due Process Violations 5 €O
A o N
a. unfair trial ZCQ W
o 8o )
Applicant, through counsel, amended his application on July 26, 2021, §& Hllegations
. €5 =
read as follows: - cn
- [a-o ]
1. Ineffective assistance of trial counsel
a. failing to appeal
b. failing to move for immunity under §16-11-450 S.C. Code Ann.
c. failure to make objections or adequate responses to State objections
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1. no obj. bolstering Tr. p: 66, 1.23 :
2, State objected to reference to third party guilt counsel failed
. to argue it was supported by evidence in the case and went
to the adequacy of the State’s investigation. Tr. pp. 30-37,
69-72, 82, 192, 201-17
d. failed to introduce 911 recording to impeach witness Cedric Jones.
Tr. p. 119
e failed to effectively cross examine forensics officer Sean Nix. Tr. pp
134-6
1. discovery showed beer bottle in cup holder in rear seat area

of Applicant’s truck was swabbed for DNA but State never
introduced SLED report. Tr. p. 157-62.

2. discovery showed blood and prints on and in rear driver's
side door which was swabbed for DNA but State did not
introduced SLED report or make any reference to the blood.

Tr. p.16l.
3. no gun or casing were found in truck
f. failure to make effective arguments in closing—
L. heat of passion after witness John Mitchell said V. and D.

fought at club and that he told V. to leave before D. and
counsel never argues that the fact V. was still there and at D.
truck would create a perceived threat for D. Tr. p. 82

2. heat of passion or standing your ground law when witnesses
admitted there had been a fight and the victim threw a bottle
at the Applicant’s truck which at night could have been
perceived as a shot.

3. witness Cedric Jones who was a close friend of the decedent
and the only witness to identify the Applicant as the shooter
said he called 911 but admitted he gave a false name, said he
did not know who shot his friend and did not mention a blue
truck. Tr. 110-12

4, - evidence supports third party in back drivers side seat was
shooter. '
2. Ineffective assistance of appellate counsel for
a. failing to perfect the appeal.
‘ 3 &
At the evidentiary hearing Applicant indicated that he was proceeding f%.l‘d on the
2Fn B oM
allegations contained in the amended application, SEZ=R 8 st
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This Court has reviewed the testimony presented at the evidentiary hearmg ﬂ)set'.‘zed the.J
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witnesses presented at the hearing, passed upon their credlblllty, and wexghed the testlmony




accordingly Further, this Court has reviewed the-records submitted to it by the parties and the
legal arguments made by the attorneys. Pursuant to S.C. Code Ann, §l7-27 80, this Court makes
the following findings based upon all the probatlve cv1dencc presented:
Ineﬂfectlve Asscslance of Counsel
Aﬁp]lcant 5 al]egatlons of‘ ineffective assistance: of counsel are without merit. In a PCR
action, Applicant bears the burden of proving the allegatlons in hls application. Butler v. State,

286 S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges ineffective assistance of

counsel as a ground for relief, Applicant must prove that “counsel's conduct so undermined the

proper functioning of the adversarial Pprocess that [it] cannot be relied lipdn as having broduccd a
just result.” Strickland v. Washington, 466 U.S. 668, 686 ( 1984); Butler, 286 S.C. at 442, 334
S.E.2d at 814.

In evaluating allegations of ineffective assistance of counsel, the reviewing court applies
the two-pronged test outlined in Strickland. First, Applicant must prove that counsel’s
performance was deficient. Strickland, 466 U.S. at 686; Cherry v. State, 300 S.C. 1 15,117, 386
S.E.2d 624, 625 (1989). Apblicant must so prove his factual allegations by a preponderance of the
evidence. Rule 71.1(e), SCRCP. Under this prong, the court measures an attorney’s performance
by its “reasonableness under prevailing professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d
at 625 (quoting Strickland, 466 U.S, at 690). The proper measure of performance is whether the
attorney provided representation within the range of competence required in criminal cases. Butler,
286 S.C. at 442, 334 S.E.2d at 814. “Counsel is strongly presumed to have rendered adequate
assistance and made all significant decisions in the exercise of reasonable professional judgmcnt ”
1d. (citing Strickland, 466 U.S. at 690). “When counsel focuses on some jssues to the%‘:g[us@
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of others, there is a strong presumption that he for she] did so for tactical reasong,< n_aiE_ér tha}1
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through sheer neglect.” Yarborough v. Gentry, 540 U.S. 1, 5 (2003) (citing Strickland, 466 U.S.
at 690). The Court, in determining deficiency, must affirmatively entertain the range of possible
reasons counsel may have had for proceeding as they did. Cullen v, Pinholster, 563 U.S. 170, 196
(2011); Harrington v. Richter, 562 U.S. 86, 109-10 (2011). “[E]ven if an omission is inadvertent,
relief is not automatic. The Sixth Amendment guarantees reasonable competence, not perfect
advocacy judged with the benefit of hindsight.” Ydrborough, 540°'U.S. at 6; see also Murphy v.
Davis, 901 F.3d 578, 592 (Sth Cir. 2018) (“[CJounsel’s performance need not be optimal to be
reasonable.”). Applicant must overcome this presumption to receive relief. Cherry, 300 S.C. at
118, 386 S.E.2d at 625.

Second, counsel's deficient performance must ﬁave prejudiced Applicant such that “there
is a reasonable probability that, but f;or counsel’s unprofessional errors, the result of the proceeding
would have been different.” Cherry, 300S.C. at 117-18, 386 S.E.2d at 625. “This does not require’
a showing that counsel’s actions ‘more likely than not altered the outcome,’ but the difference
between Strickland'’s prejudice standard and a morg—probablé-than-not standard is slight and
matters ‘only in the rarest case.™ ‘Harrington, 562 U.S, at {11-12 (quoﬁng Strickland, 466 U.S.
at 697). “The likélihood of a different re;ult must be substantial, not just conceivable.” Id. at 112,
“The prejudice analysis requires the court deciding the ineffectiveness claim to consider the totality
of the evidence before the judge or jury.” United States v. Basham, 789 F.3d 358, 371-72 (4th Cir.

2015) (quoting Elmore v. Ozmint, 661 F.3d 783, 858 (4th Cir. 2011)).

(,'D
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A strategic or tactical decision does not have to be articulated by counsel on%@rcc ord;
= > m A
counsel doesn’t have to personally identify his or her thinking. It is enough that the«?é'é‘o?ﬂ shpg,vs
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a basis for strategy, not that counse) announce that strategy on the record. See Woo@p@en,'iﬁs

U.S. 290 (2010) (finding the PCR court was reasonable in inferring from evidence u%ﬁ& record
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that trial counsel’s failure to pursue or present evidence of defendant’s mental deficiencies was a
strategic decision); Koon v. Rushton, 364 Fed.Appx. 22, 29 (4th :.Cir. 2010) (upholding PCR court
finding that applicant failed to carry his burden where trial counsel had an articulable strategy
behind his method of impeachieg a witness); McNair V. Campbell 307 F.Supp.2d 1277, 1312
(M.D Ala 2004) (“Generally, courts have found that where counse[ had an artzculable strategy at
sentencing, and where mmgatlon ev1dence at issue contradlcted or weakened that strategy,
counsel’s declslon not to enter the mitigation evidence was reasonable.”) (emphasis added);
Geralds v. State, | ll So0.3d 778, 794 (FL. 2010) (ﬁﬁding trial strategy from the record where trial
counsel was.deceased, arld tllerefore not able to testify).

Request for Belated A;:lpellate Review of Direct Appeal Issues

Applicant alleges both ineffective ass1stance of trial counsel and ineffective assistance of -

appellate counsel for failing to properly file and perfect his appeal. He asserts that he was deprived

of his right to direct appeliate review of his conviction without making a free; knowing, and

voluntary waiver, This Court agrees, and fi nds that Appllcant is enmled to relief on this narrow:

issue in the form of belated appellate review of his conviction due to the failure of appellate counsel

to properly perfeet the appeal.

Following a trial, counsel is required to make certain the defendant is made fully aware of
the right to appeal. Turner v. Stare, 380 S.C. 223, 224-25, 670 S.E.2d 373, 374 (2008) (internal
citations omitted). In the absence of an intelligent waiver by the defendant, counsel must either
initiate an appeal or comply with the procedure in Anders v. California, 386 U.S. 738 (1967). Id.

South Carolina’s Appellate Courts have no jutisdiction to entertain appeals whqn the n9\t1ce

l.t

of appeal is not timely given and served. White v. State, 263 S.C. 110, 119, 208@@2;1 35;'40
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(1974). Nevertheless, if a PCR court finds that an applicant has been denied hls(r@h&to gcct .
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appeal from trial due to counsel’s errors, his request for post-conviction relief may be denied, but
he may be permitted to seek belated review of trial endrs in conjunction with his appeal of the
order dismissing his PCR application. /d. .
Appellate counsel testified that she had been retained by Applicant to represent him on his
appeal. The notice of appeal was filed, and she assumed representation. She stated that the trial
transcript was lengthy, and Applicant’s family, who was paying his legal fees, had trouble paying.
She stated that by the time they were able to work out funding the time had lapsed to procure the
transcript. She stated that she discussed the case with Applicant and informed him of his options,
including the PCR process. She told him that she would hand!e the PCR instead of a direct appeal,
given that she had already been paid some of the money she was owed. She stated that she then
fell ill. By the time she began the process of filing the PCR application, applicant’s current counsel
had already ﬁle& one on his behalf and héd taken over the case. She did not recall what issues, if
any, Applicant warited to be raised on appeal. .

This Court finds that Applicant did not freely, knowingly, and voluntarily waive his.right
to pursue appellate review of his-' conviction, Coﬁnsel’s testimony indicates that the appeal was
abandoned because of Applicant’s inability to pay his legal fees, not because he did not wish to
continue with an appeal. Therefore, the Court finds that Apphcant is entitled to relief on this narrow
issue. Applicant shall be entitled to pursue belated appellate review of his conviction pursuant to

White, 263 S.C. 110, 208 S.E.2d 35.
Failure to Move for Stand Your Ground Immunity
Applicant alleges that his counsel was ineffective for failing to make a premqj,,motlon for

immunity from prosecut:on under South Carolina’s Protection of Persons and, Pﬂgnygct
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commonly known as “Stand Your Ground.” $.C. Code Ann. §16-11-450. This allegation is without
metrit. -

South Carolina law grants a person charged with using deadly force immunity from
criminal and civil prosecution if the person is justified in using deadly force. S.C. Code Ann. §16-
11-450(A). A defendant’s entitlement to irhmuﬁity from prosecution under this provision must be
decided prefrial ﬁsihg a preponderance of the é?idencéstandard; State v. Duncan, 392 8.C. 404, |
410-11, 709 S.E.2d 662, 665 (2011). A defendant may seek immunity from prosecution by
demonstrating the common law elements of self: -defense. State v. Curry, 406 S.C. 364, 752 S.E.2d
263 (2013). There are four elements a defendant must establish to justify the use of deadly force
under the common law of self-defense:

(1)  The defendant must be without fault in bringing on the difficulty;

(2)  The defendant must have actually believed he was in imminent danger of

losing his life or sustaining serious bodily injury, or he actually was in such
imminent danger; .
(3)  If his defense is based upon his belief of imminent danger, a reasonably

prudent man of ordinary firmness and courage would have entertained the
same belief. If the defendant actually was in imminent dang&g, the n3

NECIE

circumstances were such as would warrant a man of ordinary prudefice, —
firmness and courage to strike the fatal blow in order to save hin@geff ffbm 3
serious bodily harm or losing his own life; - ZEX g
(4)  Thedefendant had no other probable means of avoiding the dangeEo]dsing o
his own life or sustaining serious bodily injury than to act as he g&-{]}@his?-
particuiar instance. B ‘ : = 8 & : .
State v. Dickey, 394 S.C. 491, 499, 716 S.E.2d 97, 101 (201 . 3 a

Applicant testified that the fatal gunshots came from his car, where he had a righg to be. He
also stated that the law allows one to protect themselves in their vehicle. He stated that his counsel
did not move for immunity under the stand your ground law, and did not discuss self-defense with
him. He stated that he felt thréatened by the victim prior to the shooting. He stated that he was

present at the fight prior to the shooting, but was not directly involved. He stated that he was

10




driving a blue truck with Mitler and another person‘ in his backseat. He stated that he told his
attorney who this third person was, but it was not investigated. He refused to provide any
information about the person’s identity at the evidentiary hearing. He stated that he was leaving
the scene in his truck and became stuck in traffic while exiting when the shooting occurred.

When questioned, Applicant failed to explain whether his theory of the case was self-
defense or third party guilt. He stated that he did not ask for a stand your ground hearing. He stated
that he would not héwe testified that he shot the victim at the hearing, but instead would have done
whatever his attorney told him to do. He asserted that he did not shoot the victim, but stated that
he could have feared for his life because of a beer bottle that was thrown at his truck.

This Court find’s Applicant’s testimony to be inconsistent and lacking credibility. He
indicated that he wanted a hearing to show he acted in self-defense, then refused to admit that he
shot the victim, and refused to provide any information about the person who did. His assertion
that he would have nevertheless taken the stand at a pretrial hearing and say whatever his attorney
told him to say is especially damaging to his credibility. The record clearly shows t.ﬂat the defense
counsel put forth was not self-defense, but rather was that someone else had shot the victim. A
stand your ground hearing therefore would have made little sense, as it would have required
Applicant to admit that he was the shooter. Therefore, this Court finds that counsel was not
deficient for failing to move for immunity on this basis.

Furthermore, there is no likelihood that a pretrial motion for immunity would have
succeeded. The record shows that Appiicant was in an altercation with the victim, went to his car
as the victim Was leaving on foot, approached him, shot him, and then drove away. Sé%-defeig::
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dees not apply to drive by shootings. Any assertion that a bottle thrown at his truck 5&;@ hi@o
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have avoided the confrontation entirely by driving off, or by waiting for the victim to leave the
scene. Instead he drove alongside him, rolled down his window, exchanged words, and shot him.
Because a stand your ground motion would have failed, Applicant has not proven he was
prejudiced by his counsel’s perfonnanée.Thc‘rg'fbre, this aﬂl‘egation must be denied and dismissed
with prejudice. | | |
Failure to Object to Bolstéring
Applicant alleges that counsel was ineffective for failing to object to a comment made by
Officer Brad James on direct examination. Officer J ames testified that he had “no reason to believe
that [information indicating a blue pickup truck involved in the shooting had left the scene] wasn’t
reliable.” This allegation is without merit.
To prove trial counsel’s performance was deficient a PCR applicant alleging that counsel
failed to object to bolstering tcstlmony must show that counsel s representation fell below an
objective standard of reasonableness, Chappell v. State 429 S C. 68, 75, 837 S.E.2d 496, 500(Ct.
App. 2019). Assessment of witness credibility is within the pravince of the jury. State v. McKerley,
397 8.C. 461, 464, 725 S.E.2d 139, 141 (Ct. App. 2012). Trial counsel’s deficient failure; to object
to improper bolstering testimony does not remove a PCR Applicant’s burden of proving prejudice.
Thompson v, State, 423 8.C. 235, 814 S.E.2d 487 (2018). Failure to object to bblstering comments
may be prejudicial where the case hinges on the credibility of the bolstered testimony. State v.
Chavis, 412 S.C. 101, 110, 771 S.E.2d 336, 341 (2015); Smith v. State, 386 S.C. 562, 689 S.E.2d
629 (2010). This will be the case when the State presents no physical evidence, or reh'es solely

upon the testimony to establish the details of the crime. Thompson, 423 S.C. at 248, 884

,Q
J>-.“:'
494, £25 3
B oy PN
TS0
b

Pt
12 . < 9



Applicant stated that his counsel did not object to the comment made by Officer James. He
acknowledged that Officer James was not the officer who arrested him, and confirmed that he was
driving a blue truck away from the scene of the crime,

Deputy Solicitor Bulsa testified that the State presented strong evidence of Applicant’s
guilt, including eye witness testimony and forensic evidence showing gunshot residue on
Applicant’s hands.

Counsel’s unavatilability prevented him from articulating his reasoning for failing to object
to the comment made by Officer James. The récord does not show whether this failure was a
strategic decision, or a deficient omission. The Court notes that the witness’s comment in question
reads as a comment on the investigaiion, rather than an attempt to bolster the credibility of the
information conveyed to him, Therefore the statement was likely not objectionable, thereby
eliminating the possibility of deficiency.

In any event, this Coﬁrt finds that Applicant could not have been prejudiced from counsel’s
failure to object to any bolstering comments made by Officer James, because the outcome of the
trial did not hinge on his testimony. The information that he supposedly bolstered did not implicate
Applicant whatsoever. He stated that he was told by people on the scene that a blue truck may have
been involved in the shooting, and that officers responding to the scene were attempting to locate
it. Numerous witnesses, including Applicant himself, confirmed that the blue truck was involved.
Applicant would have been convicted of this crime, even if the entirety of Officer James’s
testimony were excluded from trial. Officer James was not the arresting officer, and therefore his
testimony was largely immaterial to the determination of guilt. Therefore, Applicant has failed to

prove that he was prejudiced by counsel’s performance. As such, the allegation must § denigg,
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Failure to Adegquately Respond ta State’s Objections

Applicant alleges that counsel was ineffective in failing to property respond to the State’s
objections to testimony alluding to a guilty third-party being present in the backseat of the truck
by asserting that it was supported by the evidence, and went to the adequacy of the State’s
investigation. Specifically, Applicant ﬁﬂd.é, fahlt‘with counsel’s arguments ai the pretrial motion
hearing, his argument in response to an objectfon raised during the testimony of Ofﬁcér Brad
Jamés, and his argument in response to an objection made during the testimony of Investigator
Lorin Williams. These allegations are without merit.

. A criminal defendant may present evi.dence-of a third-party’s guilt if the evidence raises a
reasonable inference or presumption as to the defendant’s own innocence, but not if it merely casts
a bare suspicion‘upon another or raises a conjectural inference as to the commission of the crime
by another. State v. Gregory. 198 S.C. 98, 16 S.E.2d 532 (1941). Exclusion of such evidence is
permissible because it may be of marginal ‘relevance, or pose an undue risk of harﬁssment,
prejudice, or confusion of the issues. Holmes v. South Carolina, 547 U.8. 319, 326-27, 126 S.Ct.
1727, 1732 (2006). To determine whether sﬁéh eﬁidence ts admissible the trial court must consider
the strength of the State’s case alongside the strength of contrary evidence offered by the defense
to rebut or cast doubt. /d. 547 U.S. at 331, 126 S.Ct. at 1735.

The State moved to exclude evidence of third-party guilt prior to triai, asserting that there
was “no evidence whatsoever” of a person in the backseat being guilty of the shooting. (Tr. 30).
The Deputy Solicitor explained that there was evidence of only one other person in the vehicle,

Miller, who was merely present at the scene and was not charged. (Tr.-31-32). Counsel argued that

v
the police investigation revealed some inference of a third party in the backseat, but thﬁ he wﬁd
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the issue. Jd. He did point out that Miller did have gunshot residue on his person. (Tr. 32). He also
argued that the Stafe’s evidence indicating Applicant was the shooter “did not come out until about
six or seven weeks later” from a friend of the deceased. (Tr. 33). The court.allowed counsel to
cross-examine witnesses on third-party guilt, but stated that he would have to “meet the [Holmes)
test” for evidence he wished to introduce. (Tr. 31). The court specifically stated that counsel could
cross-examine officers “concerning the scope of their investigation.” (Tr. 34).

On cross-examination of Officer James, counsel asked if he recailed providing an
investigator with t;hc name “Derrick Tate.” (Tt. 69). The State objected, and argued that Tate was
an individual who had initiaily been implicated but ultimately ruled out by investigators. (Tr: 69-
70). The Deputy Solicitor stated that Tate was implicated because he shared the same nickname,
“Black,” with Applicant. (Tr. 71-72). Counsel stated that the question was to determine if Officer
James was “given that name and then came back with another name.” (Tr. 71). Counsel admitted
that there was no evidence that Tate was at the scene, let alone in the vehicle. (Tr, 72). The court

permitted cross-examination, but limited the questions regarding Tate unless there was some

greater connection than a common nickname. (Tr. 72). Ultimately the court determined that asking

the witness if someone gave him the name was hearsay and sustained the objection. (Tr. 72-73).
The State again objected during the. cross-examination of Investigator Loriri Williams,
when he was asked if he was given Derrick Tate’s name during the course of his investigation.
(Tr. 191). The State asserted that counsel was again trying to go into third-party guilt based solely
on a name being given. (Tr. 191-192). Counsel responded by stating that he was merely asking
about the investigation of other individuals who may have perpetrated the crime, and expressed
2

concern that Applicant’s presumption of innocence was being violated. (Tr. 192-193)5‘:4: lt'l)e co@

b
. . . . . aXin Oy
stated that it was attempting to view the issue from the perspective of Applicant’s cayeatid afkgd
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if there was any evidence support a third-party’s guilt such that it would exclgde Applicant’s
culpability. (Tr. 193). Counse] offered Milier as é. possible suspect, but the court stated that alone
was not substantial evidence indicating a third party was ﬂw perpetrator. (Tr. 193-194). The court
allowed counsél to make a proffer to determine if evidence excluding applicant’s guilty existed.
(Tr. 194).

lnvestigatof Williams then testified that he had been given the name of two other

individuals, but focused on Applicant based on witness identification that excluded those two -

suspects. (Tr. 195). He stated that Applicant had been identified by Graham, who knew him

previously but did not specifically witness the shooting. (Tr. 197). He also noted that the two other .

names given to him did not come up in any other context after they were excluded from the

investigation. (Tr. 198). He acknowledged that he had.been.told three'people were in the cab of'

the truck. /d.

Deputy Solicitor Bulsa asserted that the evidence of a third party in'the truck was hearsay,
because it was told to investigators by a witness at the scene. (Tr. 199-i0ﬁ). Counsel ;:orrectly
agreed. (Tr. 199). The court specifically referenced the Holmes case, z;nd. sfated that it was looking
for evidence indicating that another party was guilty of the crime. (Tr. 201-203). Counsel stated
that there was no evidence that the two individuals nameﬁ in the report were guilty, but that there
may have been a third person in ihe back of the truck, based on Investigator Williams’s report. (Tr.
203). The court stated that this alone does not indicate Applicant was not guilty, because he was
driving the truck and the shot came from the driver’s side. Jd. The number of people in the vehicle

did not change this fact. (Tr. 202-203). The court rejected counsel’s arguments, staglg thathie
o =

needed to show that the shot came from another side of the cab or that some other ggxiirEact@ly oy
committed the crime, rather than showing that “there might have been a third pers@itirithe c3b.” s
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(Tr. 204-205). The court specifically allowed counsel to continue questioning witnesses about the
thoroughness of their investigations, but did not allow anything further. (Tr. 205).

As discussed above, Applicant refused to explain who was in the backseat of the truck. He
simply asserted that someone was there but it was not properly investigated. Deputy Solicitor Bulsa
testified that the evidence at trial showed that the victim was walking away from the scene,
Applicant drove up, they exchangéd words, a bottle was thrown, and a shot rang out. When
Applicant was arrested he initially had an alibi, then édmitted he was there but claimed he was not
driving the truck, but never asserted that a third person was in the backseat.r He stated that he never
became aware of anyone who may have been in the backseat, and that Derrick Tate was only
mentioned to Officer James before being ruled out. He believed that the State presented a strong
case, with eye witnesses and forensic gunshotresi-due evidence. He noted that the jury deliberated
for less than two hours before returning with a guilty verdict.

This Court finds that counsel’s performance was reasonable under the circumstances, given
the facts and evidence in this case. The record clearly shows that counsel sought to present
evidence that a third party was in the back of the truck and had committed the murder. He offered
several suspects, including a passenger in the vehicle and another individual whose name had been
given to officers during their investigation. However, the court properly excluded the testimony
because it was not substantial enough to raise a reasonable inference that someone else had
committed the crime. Applicant submitted photos of the vehicle containing a bottle and what
appears to be blood in the rear of the vehicle. Applicant also relies on the testimony of John Milier,

who stated that a third person may have gotten in the vehicle to show what counsel sl’@ld ham

argued (Tr. 92). The court explicitly rejected this argument, explaining that a third @g omgf
being in the vehicle did not show that Applicant was not guilty. (Tr. 205). The Cf;u%—(gropay
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weighed the case counsel presented against the State’s case and concluded that the evidence of
third-party guilt was insufﬁcien.t to put befpre the jury. Counsel’s performance in this regard was
objectively reasonable, and he was able to get the Eourt to permit cross-examination on the
investigatiop. Therefore, Applicant has failed to prove‘ihat counsel’s perfonﬁance was deficient.
Furthermore, Applicant has fai‘led -t'o" prove ‘cou'hsel”s’ performaﬁce prejudiced him. He
refused to state who wgé in the backseat of thclvehic.:le. His testimony at the evidentiary hearing
blurred the lines between self-defense and third-party guilt, and casts serious doubt upon his
credibility. Even assuming he testified truthfully, his allegations regarding his counsel’s failure to
make arguments in support of third-party guilt are unpersuasive. Counsel did precisely what he is
alleging was omitted. Counsel pointed to the scant evidence that existed showing that someone
other than Applicant may have been involved. The court ruled that his m;guments were insufficient.
Had counsel gone further and highlighted John Miller’s testimony that there may have been a third
person in the truck, there is still no probability that the outcome of the trial would have been
different because the court’s ruling explicitly addressed that slight probability and found it was not
enough. Given that the court’§ rulingrwou]d ha;fe been the same had counsel shown that a third
party was in the truck, there is no likelihood that the outcome of trial would have been different.
Therefore, Applicant has failed to meet his. burden of proving prejudice from counsel's
performance. As such, the allegation must be denied and dismissed with prejudice.
Failure to Impeach Witness Cedric Jones wilh» the 911 Call
Applicant alleges that his counsel was ineffective for failing to impeach witncss Cedric

Jones by introducing the 911 call he made on the night of the shooting. This allcgation 35 z.glthoﬁi
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The 911 trial was played aloud at the evidentiary hearing. The recording showed a
distressed male voice requesting assistance for a fatal shooting. The man indicated that he could
not te[l if the victim was breathing, but did not provide information about the perpetrator of the
shooting. He indicated that his last name was Johnson, and requested that emergency personnel
rush to the scene, Applicant stated that he recognized the fﬁpe, as he had repeatedly requested
counsel to play it at trial. He stated that he did not know Cedric Jones. He testified that the tape
would have shown that Jones could not have seen what he claimed at trial.

At trial, counsel asked Jones questions about prior convictions, whether he was drinking
the night of the shooting, and his relationship with the victim. (Tr. 116-118). He was then asked if
he called 911 at the scene, which Jones admitted. (Tr. 118). He acknowledged that he gave a false
nzime, and that he told the dispatcher he did not know who the perpetrator was. (Tr. 119). He also
acknowledged that he did not give a:description of the truck. (Tr. 120). He was then questioned
about why he waited to contact police unti] six weeks after the shooting. Deputy Solicitor Bulsa
stated at the PCR hearing that he was aware of Jones giving a false name on the 91 l call, but stated
that it was not particularly uncommon in cases like this.

This Court finds that counsel’s decision to not introduce the audio recording of the 911 call
was a strategic decision based upon the record and upon listening to the recording. The recording
features a man in distress, calling for help after witnessing a murder. The emotion is apparent in
his voice and very possibly would have needlessly prejudiced the jury against Applicant. Counsel
did, héwever, cross-examine Jones at length about the contents of the recording. Jones testified

truthfulty that he did not provide l'lIS true name, or describe Applicant to the first rggponders

S

Counsel’s decision, therefore, was very likely a reasonab!y strategic choice made sgeaﬁaall)go
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of the jury. Every bit of information that could have béen'ShOWn from the call itself was brought
out on cross-exami:;ation, without the risk of harming Applicant’s chances of prevailing at trial.
Therefore, counsel’s failure to introduce the 911 call wés not deficient. And because counsel chose
a safet route to i‘mpeéch Jones;AApplic.an't cdqld not hﬁve been prejudiced by counsel’s performance
in this regard. Therefore, the allegation must be ‘denie;i and dismissed with prejudice.
Failure to Eﬂ'ectiyély Cross Examine Officer Nix "
Applicant alleges that counsel was ineffective for failing to effectively cross examine

forensics officer Sean Nix. Specifically, Applicant states that counsel should have questioned him

about a beer bottle in the backseat of the truck that was swabbed for DNA but no results were -

introduced, bloqd and prints on the rear driver’s side door which were also swabbed for DNA that
was not introduced, and -the fact that no gun or ca;sin'gs wete found in the truck. These allegations
are without merit, “

Officer Sean Nix testified at trial that he was the forensics officer who examined the crime
scene. (Tr. 125, 24 — Tr. 127, 5). He testified én direct examination that he did not find weapons
or shell casings at the scene, despite spending a significant amount of time searching. (Tr, 128, 20
~Tr. 129, 11). He explained that this could have meant that the weapon used was a revolver that
did not eject spent casings, or that the casing had been ejected into the vehicle. (Tr. 129, 14-19).
He testified that he conducted a visual search of the vehicle after it had been stopped, and again
did not find any casings or weapons. (Tr. 130, 2-20). He explained that this could have meant that

someone had gone through the truck and removed the casings ot weapon pricg to law,
_'i.-)

SO N
enforcement’s arrival. (Tr. 131, 7-12), Officer Nix stated that his involvement in # ;&Se v
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limited to processing the vehicle, a little bit of the scene, and attending the autopsy. (Fr& B, 1
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Counsel cross-examined Officer Nix on whether he obtained a warrant to search the
vehicle, whether he found contraband in the vehicle, how he knew of the passengers, and who gave
him his information. (Tr. 134, 1 — Tr. 135, 24). On redirect Officer Nix stated that there was a beér
bottle in the backseat of the truck, but nothing that would be considered “contraband.” (Tr. 136, 2-
20). Counsel did cross-examine Officer Robert Shaffer qbout bload found on Mr. Miller’s clothing.
(Tr. 151, 4-16). |

At the evidentiary hearing Applicant stated that he told his attorney about the beer bottle
in the backseat of the car. Applicant introduced photos that were included in discovery showing

the vehicle as well as the bottle in the backseat. Applicant stated that his attorney did not ask

Officer Nix about the bottle, or whether it was swabbed for DNA. Applicant acknowledged-that a

beer bottle had been thrown at his truck, and refused to identify anyone who was in the backseat
of the truck. He stated that he would have wanted his attorney to present this evidence of the bottle
and blood in the backseat because it cpuld have shown that a third party was responsible.

Deputy Solicitor Bulsa testified that the vehicle had been found after the shooting and
Applicant was driving. He stated thét Applicant was interviewed and initially offered varying
stories about his invo]vemeﬁt, but never mentioned a third person in the backseat. He stated that a
third person was never named and he was not aware of who the supposed third person could have
been. He stated that he did not remember a bottle being found in the vehicle, and did not think that
it was relevant. He stated that there was no DNA testing done in this case.

This Court finds that Applicant’s claims are without merit. Applicant has failed tpmeet hiis
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third person in the backseat at the time of the shooting;. Neither does the presence of blood. Even

if these pieces of evidence had been tested for DNA, they would not place a third party at the scene

“of the crime at the time of the shooting. They would merely show that some other person had been

in the backseat of the vehicle at some point, which was nevertheless presented to the jury through
the testimony of Ruben Landrum. chcrtheless the record shows that Applicant’s counsel did
cross-examme Officer N:x on his mvolvement in the case, and dld ask him if there was any
contraband in the vehicle. This was objectively reasonablc under the circumstances.

Furthermore, Applicant has failéd to show that the outcome of his trial would have been
different but for counsel’s failure to adequately cross-examine Ofﬁcer Nix, Officer Nix’s
testimony was hardly central to the State’s case, and there is no probability that asking three
additional questions about the i)resence of blood or a beer bottle in the vehicle would have altered
the jury’s findings. He stated that he did not find a weapon, shell casings, or contraband in the

vehicle. He acknowledged on redirect that there was a beer bottle in the vehicle. The jury also

heard that the passenger, Rashawn Miller, had blood oﬁ his clothing during counsel’s cross-

examination of another witness. Even if the jury believed that the mere presence of blood or the
beer bottle meant that someone was in the backseat, it does not indicate that they were the person
who shot and killed the victim. Nor does it indicate that this was a justifiable homicide under the
circumstances. As such, there is no likelihood that counsel’s cross-examination of %ﬁ‘ cer N’lx

changed the outcome of the trial. Therefore, Applicant has failed to meet his burdsg(ﬂ;profggng

~ T 9\ R ;7
prejudice. The atlegation must be denied and dismissed with prejudice, 59 c"g —
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Applicant alleges that counsel was ineffective for failing to make efgtlve c'}'psing‘

arguments. Specifically, Applicant asserts that counsel should have argued that the killing was
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done in the heat of passion in light of John Mitchell’s testimony, should have argued self-defense
~ because the evidence showed that a beer bottle had been thrown at Applicant’s truck, should have
argued that Cedric Jones lacked credibility because of his 9-1-1 call, and should have argued that
the evidence supports a finding that a third party in the backseat was the shooter. These allegations
are without merit.

The right to effective assistance of counsel extends to closing arguments. Yarborough v.
Gentry, 540 U.S. 1, 5, 124 S.Ct. 1, 4 (2003). Nonetheless, counse] has wide latitude in deciding
how best to represent a client, and deference to counsel’s tactical decisions in closing presentation
is particularly important because of the broad range of legitimatg defense strategy at that stage. Id,
540 U.S. at 6, 124 S.Ct. at 4. Closing arguments should “sharpen and clarify the issues for
resolution by the trier of fact,” but which issues to sharpen and how best to clarify them are
questions with many reasonable answers. Jd. (citing Herring v. New York, 422 U.S. 853, 95 S.Ct.
2550 (1975)).

The record shows that counsel gave a lengthy closing argument. (Tr. 251- — Tr. 257). He
began by reminding the jury of the ¢lements of the offense and the State’s burden of proof and the
¢lements of the offense. (Tr. 251, 10 — Tr. 252, 14). He acknowledged that there was a deadly
shooting at the Universal Club. (Tr. 252, 15-18).

Counsel argued Cedric Jones’s testimony was not credible because he had not given a
statement to investigators until well ﬁfter the shooting took place, did not truthfully disclose ali
information to the 9-1-1 operator, wa§ biased in favor of the victim, and had been drinking at the

o
time of the shooting. (Tt. 253, 9 —Tr. 254, 25).
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obvious attempt to minimize the fact that Landrum 'had not placed a person in the backseat at the
time of the shooting. (Tr. 254, 16-17). He stated that there was testimony that half of the people
who vacated th; club entered the truck and the other half entered another vehicle. (Tr. 255, 8-14).
This Court finds that counsel presented a reasonvable closing argument in light of the facts
of this case..Appiicant’_s assertion that he should havé'argued. for heat of passion in ligﬁt of Mr.
Miller’s testimony is in st%n-k contrast with his clear: strategy of presenting the shooter to be
someone other than Applicant. He did, contrary to Applicant’s allegation, support this theory in
closing by citing the testimony of witnesses who stated that there may have been three people in
the vehicle at various points on the night of the crimg. He also criticized Cedric Jones’s testimony,
the witness who saw Applicant shoot the victim, because of issues with the 9-1-1 call, Therefore
counsel’s closing argument was objectively reasoqabl’e under the circumstances and Applicant has
failed to meet his burden of proving deficiency.

Furthennore Applicant has not proven he was prejudiced by the closing argument. Given
that several of Applicant’s concerns were addressed in clostng and he was nevertheless convicted,
it is inconceivable that he could have been acquitted but for counsel’s closing argument. The only -
issue Applicant raises that was not addressed in closing, the heat of passion defense, would not
have changed the outcome of the case given the fact that this was a drive by shooting that took
place after the fight had been broken up and the parties involvled were leaving the scene. The Court
recognized that there were extenuating circumstances because of the fight, and stated that this was
likely a case where Applicant’s evil intent formed immediately before the shooting, (Tr. 299, 15 —
Tr. 300, 10). The Court did so without counsel making a heat of passion argument in closing. The

Court treated this as mitigation, but did not attempt justify Applicant’s actions by stating that the
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has failed to meet his burden of proving prejudice and the allegation must be denied and dismissed
with prejudice. _
Due Process Violations
Applicant alleges that he was deprived of due process when the Deputy Solicitor stated that
there was no evidence to support a guilty third party when he failed to present forensic evidence
indicating otherwise, and because counsel’s representation amounted to a “total breakdown of the
adversarial process.” These allegation;s are without merit, largely for the reasons already explained
above. The record clearly shows that counsel developed & reasonable defense strategy of arguing
for third party guilt. The State objected to various references to unrelated third parties b,ecaus;e
there was no evidence that those sp;zciﬁc persons had been invoived in the commission of the

crime. Applicant’s counsel argued against the objections at length, and the court gave his

arguments proper consideration before rejecting them. The record shows that there was little
evidence indicating that a third party was in the backseat of the vehicle at the time of the crime,
and this is made clear by Applicant’s direct refusal to identify such a person at the post-conviction
relief hearing. This Court can therefore find no violation of due process in the proceedings giving

rise to Applicant’s convictions, and the application for post-conviction relief must be denied and

dismissed with prejudice.
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II1. CONCLUSION
Based on all the foregoing, this Court finds and concludes that Applicant has not

established any constitutional violations or deprivations that would require this Court to grant his
application. Therefore, this application for post-co.nviction relief must be denied and dismissed
with prejudice. _
This Court notifies ﬁe Applicant that he must file and serve a notice of appeal within thirty
(30) days from the receipt by counséi of mittch notice of entry of judgment to secure the
appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453,
409 S.E.2d 395 (1991), an Applicant has a right to an appellate counsel’s assistance in seeking
review of the denial of PCR. Rule 71.1(g), SCRCP provides that if the Applicant wishes to seek
appellate review, PCR counsel must serve and file a Notice of Appeal on the Applicant’s behalf,

Your attention is directed to South Carolina Appellate Court Rule 243 for appropriate procedures

for appeal.
IT IS THEREFORE ORDERED:
That the Application for Post-Conviction Relief must be denied and

1.
dismissed with prejudice; and

The Applicant must remain remanded to the custody of the South Carolina

2.
Department of Corrections.
-
AND IT IS SO ORDERED this ! 5 day of ! 2 ﬂ@ ﬁ-_/ , 2021,
é. STEVEN DEBERRY, IV !

Presiding Judge
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s‘eéihg'ﬁim‘-kifélfki@g‘dds}t}z the'drive to his car. (Tr. 82, 4-11); "Witness Cédrick Jones said
soméone put his hands gn}the&'icﬁtm’ in; the c!ub and the victim: jast-reacted  and . got

escorted from club, {Tr. 108, 18). Hé thenr said the vietim had ng ride so instead of

 leaving he tried to get back in'club:(Tr. 109, 9-14). Jones said the Applicant approached

. while we’ wqxé watlking towdrd the car and started talking £ the vidtini who. therr got

;upset and threwa beer bottle at the Apphcant's car. (Tf 110 t4—25) He, saxd he'did’ not
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STATE OF SOUTH CAROLINA

COUNTY OF SPARTANBURG

Shedrick A. Savage,

State of South Carolina,

IN THE COURT OF COMMON PLEAS
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The Plainiiff, Shedrick A. Savage, requests the Court to reconsider the Order

dated December 23, 2021 and filed in the Spartanburg Coumy Clerk of Court’s office,

Iaving duly considered the motion of the Plaintiff, this Court has determined that

its original ruling of December 23, 2021 is fully supporied by the law and the evidence

and is hereby ratified and reconfirmed. The motion is therefore DENIED.

AND IT IS SO ORDERED,

:
H. Szcven‘beacny, v = 4

Judge, Twelfth Judicial Circuit

E%ECEIVE
JAN 27 2022
s.C. SUPREME COURT




State of South Carolina
The Civeuit Court of the Thoelfth Fudicial Civeuit

H. Steven DeBerry, Iv 181 Nonth 12?; Strest:
Judge Flotence, SC 285013466

Phane: (843) 6653020
Fax: (843) 665-3078
bsdebenyj@sccou:ts.olg

Tanuary 7, 2022

Pleasc find attached.is PCR case number 201 8-CP-42-0993 Motion for Reconsideration. This is
the original copy 1o be filed in the Cletks office. Any quesiions. or concemns please feel free: 1o
reach out to.our. office.

Thank you for your time,

Caleb Thompson
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