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Appellant, Charleston Advancement Academy High School (“CAA” or the “School”), by 

and through its undersigned counsel, hereby submits this Return to Respondent’s Motion to 

Dismiss filed on January 18, 2022. 

I. INTRODUCTION  

This case arises out of the actions of the South Carolina Public Charter School District (the 

“District” or “Respondent”) under the leadership of former Superintendent Elliott Smalley against 

Charleston Advancement Academy High School, a South Carolina public charter school with a 

mission to serve at-risk students and help them graduate from high school.  On December 20, 2019, 

CAA filed a Complaint against the District asserting claims for breach of contract and violation of 

due process and seeking damages CAA incurred when the District wrongly usurped CAA’s 

statutory and contractual authority to govern the school.  As mentioned in the District’s Motion to 

Dismiss, the District’s illegal actions caused $859,142.41 in legal exposure to CAA to its former 

out-of-state, for-profit education management company, Acceleration Academies.  CAA also filed 

a declaratory judgment claim seeking declaration of CAA’s statutory rights under South Carolina 

law.   

On December 3, 2021, CAA filed this appeal of the Circuit Court’s Order granting the 

District’s Motion to Dismiss for errors of law pertaining to subject matter jurisdiction and the civil 

liability of the District. Although CAA does not agree with the Circuit Court’s finding that the 

South Carolina Administrative Law Court has exclusive jurisdiction over CAA’s claims seeking 

damages for breach of contract and violation of due process and a declaratory judgment, CAA 

simultaneously filed a proceeding in the South Carolina Administrative Law Court to assert those 

claims against the District should this Court determine the South Carolina Administrative Law 

Court has exclusive jurisdiction over CAA’s claims for damages and a declaratory judgement 

against the District.  CAA is not seeking a review of the Circuit Court’s Order in the South Carolina 

Administrative Law Court.   
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The District’s Motion to Dismiss this appeal should be denied because the Circuit Court’s 

Order granting the District’s Motion to Dismiss is a final decision that is ripe for review by this 

Court, and this Court has jurisdiction over CAA’s appeal of the Circuit Court’s Order. 

II. PROCEDURAL AND FACTUAL BACKGROUND 

CAA is a public charter school and a nonprofit corporation organized under the South 

Carolina Charter Schools Act of 1996 (the “Act”) and the South Carolina Nonprofit Corporation 

Act (the “Nonprofit Act”), which is governed by an independent and autonomous Board of 

Directors. The District is a charter school sponsor, as defined in the Act, and created by the South 

Carolina Legislature in S.C. Code Ann. § 59-40-220.1 The relationship between CAA and the 

District is governed by the Act, CAA’s charter application, which constitutes an agreement 

between CAA and the District under Section 59-40-60(A) of the Act, and the charter contract 

between CAA and the District, which defines the rights and responsibilities of the school and the 

District.  

CAA also entered into an agreement with Acceleration Academies, LLC (“AA”) in which 

AA agreed to provide certain educational and operational services to CAA, including developing 

and implementing a security plan to ensure the safety of all students and personnel.  The agreement 

between CAA and AA stated that “[i]n the event that a danger to student health, safety, or welfare 

exists, at the sole discretion of [CAA], this Agreement may be terminated immediately.”  (emphasis 

added). 

In or around October 2019, CAA’s Board of Directors learned that AA failed to 

appropriately address and disclose to the CAA Board two dozen safety violations on CAA’s 

 
1 In June 2021, the Legislative Audit Council released its review of the District in which it 
evaluated the District across several areas, including accountability, the District’s relationship with 
the South Carolina Department of Education, and others.  The Legislative Audit Council’s review 
primarily focused on the District’s performance under former Superintendent Elliott Smalley’s 
leadership.  The Legislative Audit Council identified several areas of concern and issued 
recommendations for the District. The Legislative Audit Council’s report can be accessed here: 
https://lac.sc.gov/reports/reports-agency-l-z/scpcsd-2021. 
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campus, which CAA leased from Trident Technical College.  CAA’s Board met on October 31, 

2019, and unanimously voted to accept a notice of termination submitted by AA and to 

immediately terminate CAA’s contract with AA for just cause pursuant to Section 4.6(O) of its 

charter contract with the District. Section 4.6(O) of CAA’s charter contract with the District 

required CAA’s contract with AA to contain a provision that permits CAA to terminate its contract 

with AA immediately “where the health and safety of students is a concern.” The charter contract 

between CAA and the District is attached as Exhibit One.  

On November 14, 2019, CAA presented its proposed Charter Amendment Request 

removing AA to the District’s Board of Trustees and outlined the steps the CAA Board had taken 

to replace the services previously provided by AA.  At the conclusion of the presentations, the 

District’s Board voted to “[d]eny amendment and to maintain status quo until CAA presents a plan 

showing [its] ability to immediately implement all activities in the charter with the District contract 

and EMO.”  Specifically, the District’s Board demanded that AA continue operating at CAA 

despite the CAA Board’s vote to terminate its contractual agreement with AA immediately for 

safety reasons.   

Thereafter, CAA’s Board began receiving threatening letters from the District’s 

Superintendent and the District’s Board Chair. Specifically, CAA received three letters between 

November 21, 2019 and December 5, 2019, attempting to impose sanctions short of revocation on 

CAA. The letters dated November 21, 2019, December 2, 2019, and December 5, 2019, are 

attached as Exhibit Two. 

The District held a special-called meeting at CAA’s request on December 13, 2019.  At the 

meeting, the CAA Board requested the District’s Board support the CAA Board’s authority to 

exercise its statutory, contractual, and fiduciary responsibilities to govern the operation of CAA, 

avoid substantial disruption, ensure the safety and welfare of CAA’s at-risk student population, 

and comply with the State of South Carolina’s Safe Schools Climate Act.  Additionally, CAA 
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asked the District’s Board to affirm several statements regarding CAA’s rights and responsibilities 

as a public charter school.  Not only did the District decline to affirm any of the CAA Board’s 

statutory and contractual rights, but the District mandated that AA continue providing services at 

CAA’s campus, affirmed the District’s purported authority over CAA’s employment and 

contractual matters, and restated the District’s intent to illegally withhold federal and state funding 

from CAA.  

On December 20, 2019, CAA filed a Complaint against the District in the Charleston 

County Court of Common Pleas.  CAA filed amended pleadings on January 23, 2020.  The District 

filed its Motion to Dismiss CAA’s Amended Complaint on February 13, 2020.  

On October 26, 2021, a hearing was held on the District’s Motion to Dismiss before the 

Honorable Roger Young. On November 3, 2021, Judge Young granted District’s Motion to 

Dismiss based, in part, on the determination that the Circuit Court lacked subject matter 

jurisdiction to hear CAA’s claims because the Legislature granted the Administrative Law Court 

exclusive jurisdiction to hear appeals of final decisions of a charter school sponsor. Judge Young’s 

Order dismissing CAA’s claims for damages is attached as Exhibit Three.  On December 3, 2021, 

CAA filed this appeal of the Circuit Court’s Order.  Although CAA does not agree with the Circuit 

Court’s finding that the South Carolina Administrative Law Court has exclusive jurisdiction over 

CAA’s claims for breach of contract, violation of due process, and declaratory judgment, CAA 

simultaneously filed a proceeding in the Administrative Law Court attempting to assert those 

claims against the District in an effort to preserve CAA’s right to timely pursue those claims in the 

event our State’s appellate courts determine the South Carolina Administrative Law Court has 

exclusive jurisdiction over CAA’s claims for damages and a declaratory judgment.  The District’s 

Motion to Dismiss in this Court followed.2  For the reasons set forth below, CAA respectfully 

 
2 The District filed a Motion to Dismiss CAA’s proceeding in the Administrative Law Court one 
day after filing this motion. The District asserts as part of its basis for dismissal in the 
Administrative Law Court that the Administrative Law Court lacks jurisdiction to hear the matter.  
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requests this Honorable Court to deny the District’s Motion to Dismiss. 

III. STANDARD OF REVIEW 

The right to appeal is a jurisdictional matter that an appellate court may determine as a 

matter of law. Levi v. Northern Anderson Cty. EMS, 409 S.C. 374, 379, 762 S.E.2d 44, 47 (Ct. 

App. 2014) (quoting Dorothy J. Pierce Family Mineral Trust v. Jorgenson, 816 N.W.2d 779, 781 

(N.D. 2012); Ashenfelder v. City of Georgetown, 389 S.C. 568, 571, 698 S.E.2d 856 (Ct. App. 

2010)). A matter is ripe for appellate review when a court enters an order that discontinues the 

action. S.C. Code Ann. § 14-3-330(2)(a).  

In considering a motion to dismiss under Rule 12(b)(8), the appellate courts apply the same 

standard of review as the circuit courts. Capital City Inc. Co. v. BP Staff, Inc., 382 S.C. 92, 99, 674 

S.E.2d 524, 528 (Ct. App. 2009). The appellate court may “determine whether there is another 

action involving the same parties, claims (or subject matter), and remedies as a matter of law.” Id. 

at 100, 674 S.E.2d at 528. 

IV. ARGUMENT 

CAA’s appeal of the circuit court’s order to dismiss its Complaint is properly before this 

Court and should be allowed to proceed.  

A. The Matter is Ripe for Appellate Review By This Court. 

CAA appeals the Circuit Court’s Order granting the District’s Motion to Dismiss CAA’s 

Amended Complaint in its entirety. The Circuit Court erred in granting the District’s Motion to 

Dismiss by incorrectly applying and interpreting applicable law. Specifically, CAA appeals the 

Circuit Court’s finding that it lacked subject matter jurisdiction to hear CAA’s breach of contract 

and due process claims for damages and CAA’s claim for a declaratory judgment.  CAA also 

appeals the Circuit Court’s finding that a charter school sponsor may not be held civilly liable for 

its acts or breaches against a charter school that contracts with the sponsor. CAA argued these 

issues before the Circuit Court in opposing the motion to dismiss, and thus, has preserved these 
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issues for appellate review. The Circuit Court’s Order dismissing CAA’s Amended Complaint 

discontinued the action, which makes the matter ripe for appellate review. Accordingly, the 

District’s Motion to Dismiss this appeal should be denied. 

B. The Matter Pending Before The Administrative Law Court 
Between CAA And The District Should Not Preclude This Court 
From Hearing This Appeal. 

Rule 12(b)(8) of the South Carolina Rules of Civil Procedure permits dismissal of an action 

if “another action is pending between the same parties for the same claim.” S.C. R. Civ. P. 12(b)(8). 

This Court has stated that Rule 12(b)(8) must be interpreted “narrowly such that the claim must be 

precisely or substantially the same in both proceedings in order for the drastic remedy of dismissal 

to be appropriate.” Capital City, 382 S.C. at 106, 674 S.E.2d at 532. 

After entry of the Circuit Court’s Order dismissing CAA’s claims, CAA timely appealed 

the Order to this Court for review. This Court is the only court with jurisdiction to hear appeals 

from the circuit court. See S.C. Code Ann. § 14-8-200(a). Specifically, CAA seeks review of the 

circuit court’s rulings that it lacked jurisdiction over CAA’s claims against the District and that 

the District is immune from being sued in civil court, among others.  

Despite CAA’s disagreement with the trial court’s ruling that the South Carolina 

Administrative Law Court has exclusive jurisdiction over CAA’s claims for breach of contract, 

violation of due process, and declaratory judgment, simultaneous with the filing of this appeal, 

CAA filed a Notice of Appeal of the District’s actions asserting these claims in the Administrative 

Law Court to preserve its right to timely pursue such claims should this Court determine 

jurisdiction for CAA’s legal claims exclusively lies with the Administrative Law Court. CAA did 

not appeal the Circuit Court’s Order to the Administrative Law Court, as asserted by the District.  

In reviewing the actions of the District with regard to CAA, the Administrative Law Court 

is limited to affirming, reversing, modifying, or remanding the District’s actions. S.C. Code Ann. 
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§ 1-23-380(5). While the determination of the Administrative Law Court may have some impact 

on CAA’s breach of contract and due process claims, it cannot determine whether the District 

breached its contract with CAA or award damages. See Thomas Sand Co. v. Colonial Pipeline Co., 

349 S.C. 402, 413, 563 S.E.2d 109, 115 (Ct. App. 2002) (“The question is not whether the permit 

would have been granted but whether Thomas Sand was damaged . . . .”). Moreover, the 

Administrative Law Court may not reverse or modify a ruling of the circuit court. Because only 

this Court may review orders of the Circuit Court, the matter pending before the Administrative 

Law Court between CAA and the District should not preclude this Court from reviewing the 

Circuit Court’s Order dismissing CAA’s breach of contract and due process claims under Rule 

12(b)(8), SCRCP. Likewise, CAA should not be deemed to have waived its right to appeal by 

filing a matter with the Administrative Law Court to preserve its legal claims for breach of contract 

violation of due process and declaratory judgment under applicable statutes of limitations, pending 

appeal of the Circuit Court’s Order on subject matter jurisdiction. For these reasons, the District’s 

Motion to Dismiss should be denied. 

V. CONCLUSION 

For the reasons stated above, Appellant prays that this Honorable Court deny Respondent’s 

Motion to Dismiss. 

Respectfully submitted, 

 TURNER & CAUDELL, LLC 
 
 
 By:    
  Tyler R. Turner, S.C. Bar No. 78447 
  Mary Allison Caudell, S.C. Bar No. 101187 
 

tturner@turnercaudell.com 
macaudell@turnercaudell.com 

 
914 Richland Street, Suite A-101 
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Columbia, South Carolina 29201 
(803) 898-9708 

 
 
  
 MCKENNA SNYDER, LLC 
 
 
 By: s/ Carolyn N. Flynn   
 Carolyn N. Flynn, Esq., Pennsylvania Bar No. 201238 
 cflynn@mckennalawllc.com 
 
 350 Eagleview Blvd., Suite 100 
 Exton, PA 19341 
 (610) 524-8454 
 Admitted Pro Hac Vice 
  

Attorneys for Appellant Charleston Advancement Academy 
High School 

  
 
Other Counsel of Record: 
 
Erik T. Norton, Esq., S.C. Bar No. 073860 
erik@hmp-law.com 
(803) 345-3353 
Harrell Martin & Peace, PA 
135 Columbia Avenue 
Chapin, SC  29036 
Attorneys for Respondent 
 
January 28, 2022 
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STATE OF SOUTH CAROLINA ) 

) IN THE COURT OF COMMON PLEAS 
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT 

Charleston Advancement Academy High  ) 
School, ) 

) C.A. No. 2019-CP-10-6592 

Plaintiff, ) 

) 

) 

vs. ) 

) 
South Carolina Public Charter School ) 

District ) 

) 

Defendant.  ) 

______________________________________ ) 

 
This matter is before the Court on Defendant’s Motion to Dismiss pursuant to S.C. R. Civ. 

P. 12(b)(1), 12(b)(2) and 12(b)(6).  A hearing was held on this motion on October 2, 2021 via 

WebEx.  Both Plaintiff and Defendant were represented by counsel at the hearing. After 

considering the written submissions of the parties and the arguments of counsel, Defendant’s 

Motion is GRANTED for the reasons set forth below. 

LEGAL STANDARD 

“In considering a motion to dismiss a complaint based on a failure to state facts sufficient 

to constitute a cause of action, the trial court must base its ruling solely on allegations set forth in 

the complaint.” Doe v. Marion, 373 S.C. 390, 395, 645 S.E.2d 245, 247 (2007) (citation omitted). 

“The question is whether, in the light most favorable to the plaintiff, and with every doubt resolved 

in his behalf, the complaint states any valid claim for relief.” Id. at 395, 645 S.E.2d at 247–48 

(quoting Gentry v. Yonce, 337 S.C. 1, 5, 522 S.E.2d 137, 139 (1999)).  

The proper procedure for raising lack of jurisdiction is to file a motion to dismiss. Woodard 

v. Westvaco Corp., 319 S.C. 240, 450 S.E.2d 392 (1995). In some circumstances, affidavits and 
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other evidence outside the pleadings may be considered in support of a motion to dismiss based 

on lack of jurisdiction. Swicegood v. Thompson, 431 S.C. 130, 847 S.E.2d 104 (Ct. App. 2020). 

However, in the present case, no affidavits or evidence outside the pleadings is needed. 

DISCUSSION 

 Plaintiff Charleston Advancement Academy (“CAA”) is a public charter school. Defendant 

South Carolina Public Charter School District (“District”) is a sponsor of public charter schools. 

As a sponsor, the District granted a charter to CAA to operate as a charter school in South Carolina. 

The operations of CAA and District, and the relationship between them, is governed by the South 

Carolina Public Charter School Act of 1996, S.C. Code Ann. § 59-40-10 to -240 (the “Act”).  

 The Act requires the District to monitor and oversee operations of CAA for compliance 

with the Act and other state and federal laws. The Act requires the District to notify CAA of 

noncompliance, require corrective actions, issue sanctions short or revocation or revoke the CAA’s 

charter in certain situations.  

 CAA’s Amended Complaint  asserts three causes of action against the District: (1) Breach 

of Contract; (2) Violation of Due Process; and (3) Declaratory Judgment. CAA alleges it incurred 

damages because the District made rulings against it that infringed on its authority to terminate a 

private management company with whom it contracted. The District asserts that the Act does not 

provide this Court jurisdiction over Plaintiff’s claims. By prior Order, this Court denied Plaintiff’s 

Motion for Temporary Restraining Order based on lack of jurisdiction. While the Order denying 

the Motion for Temporary Restraining Order is not binding in this circumstance, at least part of 

the reasoning in the Order is persuasive and equally applicable at the motion to dismiss stage. 

 Four sections of the Act bear directly upon District’s argument. First, Section 59-40-90 

provides that a charter school may challenge any final decision of the District in the Administrative 
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Law Court. Second,  Section 59-40-40(4) defines sponsors like the District as “Local Education 

Agencies” or “LEAs,” which are subject to oversight and authority of the State Educational 

Agency, the South Carolina Department of Education. See, generally, 34 CFR 76; 34 CFR 81.  

Third, Section 59-40-140 provides authority for the South Carolina Department of Education to 

fine District in certain circumstances if it withholds funds from a charter school. Fourth, Section 

59-40-190(C) states that the District is immune from civil liability “with respect to all activities 

related to the charter school they sponsor.” 

 The four sections of the Act cited above preclude any possibility of jurisdiction in this 

Court. Section 59-40-90 provides exclusive jurisdiction to the Administrative Law Court for any 

challenge to a sponsor’s final decision by a charter school. Further, actions by the sponsor that are 

subject to federal grants or administrative processes of the State Department of Education are 

subject to the State Department of Education adjudicative processes, which would not be subject 

to challenge in this Court. Finally, the Act’s provisions immunizing sponsors from civil liability 

further indicate the Legislature’s intent to prevent sponsors like the District from being sued in 

civil court.  

 Therefore, I find that this Court lacks jurisdiction over the subject matter at issue in 

Plaintiff’s complaint.  Because I find the Court does not have jurisdiction, the Court does not need 

to address the remaining grounds asserted in the Motion to Dismiss. 

CONCLUSION 

For all of the foregoing reasons and all reasons stated on the record at the hearing on this 

motion, the District’s motion is GRANTED, and Plaintiff’s Amended Complaint is DISMISSED. 
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IT IS SO ORDERED.      
        

       _______________________ 

       Roger M. Young, Sr. 

       Circuit Court Judge 

       Ninth Judicial Circuit 

November ___, 2021. 

Charleston, South Carolina.         
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Charleston Common Pleas

Case Caption: Charleston Advancement Academy High School  VS   South Carolina
Public Charter School District

Case Number: 2019CP1006592

Type: Order/Dismissal

It is so ordered.

/s Roger M. Young, Sr. S.C. Circuit Judge 2134

Electronically signed on 2021-11-03 11:47:30     page 5 of 5
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