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Marcus Martin (herex‘naﬁer‘ “Applicant™) is presently confined in the South Carolina

Deparcment of Correctxons pursuant to orders of commitment of the Anderson County Clerk of

" Court. Apphcant was md1cted at the May 2003 term. of the Anderson County Grand Iury for

cnmmal conspn‘acy (2003-GS- 04—1733), possession of a firearm during the commmsxon ofa
wolent crime (2003-GS-04-1734,), ~rnurder (2003-GS—04-1 735), armed robbery (2003-GS-04-
1736, 1737), and assanlt and battery with intent to kill (2003-GS-04-173é) He was réptesented
by Robert Gamble Esquxre (heremaﬁer “Plea Counsel”). On Ja anuary 13 2004, Apphcant pled
gullty as indicted. He was sentenced by the Honorable J. Cordell Maddox, Jr. (herema:&er “Plea
Judge”) to conﬁnement for penods of ﬁve (5) years, five (5) years, thirty (30) years, thirty (30)
years, thirty (30) years, and twenty (20) years respectively, concurrent. Appltcant did not appeal
his conviction or senfence.

This matte.;‘ was heard at the‘Anderson'County Courthouse on Novefmb‘?r). 1-57 2007
Appearances are.of record. | ;, - ‘."\ L

In his application,-Applicant alleges that he is bemg held in custody unlawﬂmy fo. the
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(3) the trial court did not have subject matter jurisdiction; and (4) he was“denied the right of
proving elements of murder-beynnd a reasonable doubt.” | |
Applicé.nt’s thll‘d clai_m, that the Trial Court lacked subject matterjuris'ciiction, is Without _
. nleri-t. Subject matt'er juriéd{cpion xs the power of a court to hear and determine cases of the
general class to wﬁich the proceedings in question bnlqng. Dove v. Gold Kist, Inc., 314 S.C.
235, 237-238, 442 S.E.2d 598, 600 (1994). A review of the record clearly in&icaten that tnere is
no basis upon which to éonblude that the trial court lacked subject matter jurisdi'ction.
e Furthe;', the indictments charging Applicant are faciaily valid-and proper. “An indiétment_
is adequate and valid on its face if the offense is stated with sufﬁcxent certamty and particularity
_ to enable the court to know what judgment to pronounce, the defendant to know what he is called

upon to answer, and acqmttal or COI'lVlCthl‘l to be placed in bar to any subsequent prosecution.”

State v. James, 321 S.C. 75, 472 S.E.2d 38, 40 (1996); State v. McIntire, 221 S.C. 504, 71 S.E.2d

410,412 ( 1952).- The indictments in this case are facially valid becanse they contain all the
- necessary elements of the offenses intended to be charged, state the dnte of the offenses, and
state the name of the accused. . |

The Court in;terprets the first, second, and fourth allegations to.be claims of innﬁ'ec'tive

assistance of counsel. In a post-conviction relief action, the applicant bears the burden of

proving the allegations in the app[icaﬁon. Butler v. State, 286 S.C. 441,’442, 334 S.E2d 813,'
814 (1985).. Where the application alleges ineffective assistance of counsel as a ground for
relief, Applicant must prove that “counsel’s conduct so undermined the proper functioning of the

‘adversarial process that the-trial cannot be relied upon as having produced a;just result.”

Strickland v. Washington, 466 U.S. 668, 686, 104.5.Ct. 2052, 2064, 80 L.Ed.2d 674 (1984);

Butler, 334 S.E.2d at 814. - : ' W
Butler, | | o W
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The proper measure of perfommnc'e is‘whether' the attorh'ey'provided repr'esenta.tion '
withir the range of competence required.in criminal cases. The courts presume that COunsel
rendered adequate assistance and made all stgmf cant decrsrons inthe exercxse of reasonable
professwnal Judgment tricklan, d, 466 U.S:at 688. Applicant must overcome this. presumpnon
in order to receive relief. Cher_ry v. State, 300 S.C. 115, 118 386.S.E. 2d 624, 625 (198 9)

The revrewmg court applxes a two-pronged test i in evaluatmg allegations of meFfectwe
assistance of plea counsel. Frrst, Appheant must prove that counsel’s performance was deﬁclent.
_ | Under this prong, the court measures an attorneys performance by 1ts “reasonableness under
professional norms.” _M, 386 S.E.2d at 625 (cxtmg mcld d). Second, counsel’s deﬁc1ent
perfofmance must have prejudrced Apphcant such that “there isa reasonable prdbablht}f that, but
. for counsel’s unprofessxonal errors, the result of the proceedmg would have been different.” '
C_h_e_g, 386 S.E. 2d at 625. With respect to gurlty plea counsel Apphcant must show that there is
a reasonable probability that, but for counsel’s alleged errors, he wotild not have pled’ gullty and .
would have insisted on going to_trial. Hill v. Lockha_ti:,‘ 474 U.S. 52, 5?, 106 S.Ct. 366, 370, 88
L.Ed:2d 203 (1985) | |

At h1s hearing, Apphcant testlﬁed Plea Counse] was 1neffectrve in failing to do the
followmg (1) explain the’ elements of the charges he faced; (2) mform him of the right to appeal
(3) move to quash the mdrctment, and (4) show Applicant the discovery material. Apphcant
further testified that Plea Counsel begged dnd cajoled him to enter a plea of guilt. -

Addmonally, Apphcant claims hxs plea was mvoluntary as he did not understand the..
mandatory minimum. Apphcant clarms the e\«xdence was msufﬁcxent to convict hrm and had he o

known about the evidence regarding the gun, he would have gone to trial.
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~ Asto Applicant’s claim that Plea Counsel failed to'inform him of the elements of the

| charges against. him, Plea Counsel testified he did in fact inform Applicant of the elements of the

_ charges against him. Méasuriné the credibility and weight of the evidence, the Court believés

AT

Plea Counsel’s testimoﬂy to be credible. Gﬁﬁ’ﬂ:ﬁ e fecord oA pplicaRtSTpléateveal:
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1T091T 23 IREE28274%1969). Toknowingly:and volintarily-enter a plea.of guilt,dhe

defendant must understanid itiefollowing: (1) tHEHAtR and crucial elemsnts ofshecharges; (2)

the consequences of the plea; and (3) the constitutional rights hie-is waiving. State v. Rikard, 1,371

8.C. 295, 300-301, 638 S.E.2d 72,75 (Ct. App. 2006) (citing Rollison v. State, 346 S.C. 506,

511; 552 S.E.2d 290, 292 (2001)). CHEHR s HEHE TR tocarlyconye; e
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Applicant claims Plea Counsel failed to inform him of his right to appeal. “[A]bsent
extraordinary circumstance, there is no constitutional requirement that a defendant be informed

of'the right to a direct appéal from a guilty pléé.“ Weathers v. State, 319 5.C. 59, 61, 459 S.E.2d

838, 839 (1995). Applicant has offered no evidence of extraordinary circumstances warranting
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such constitutional protection. Applicant’s claim as to Plea Counsel’s failure to inform” him of
his right to appeal is meritless,
App'lic_ant claims Plea Counsel was ineffective for not moving to quash the indic tments.

The basls for this clalm Is. that the only witness to have appeared before the grand jury was a law

enforcement officer by.the name of C.H. Hutton, PPD. Applicant’s relies on State v. Anderson, '

312 S.C. 185, 439 8.E.2d 835 (1993) t0 suppot this claim. ‘

Apphcant s rehance on Anderson is misplaced. Anderson stands for the proposmon that'

it is improper for someone ﬁ'oril the Solicitor’s office to~appear as the sole witness before a grand
jury. Here, the thness was not the Sohcltor or anyone from her office. Accordmgly,

/
. Applicant’s claim under Ag on is without merit. A motlon to quash the mdlctment wasnot a

" viable motion available to Applicant. o
Applicant claims Plea Counsel did not share discovery material with him. He claims this

ppused'him prejudice, as he did not know abont ilxe gun issue addressed herein below. Applicant

- Y

_ﬁ.lriher testified t'hat he did not believe the _evi‘de'nce was sufficient for the State to convict him.
T As tothe latter claim, the facts presented by the Solicitor on the record are sufficient to -

' support a conviction. The reéprd in a guilty plea pr-pceeding mus;t éstablish a factual basis for the
plea. ,_xl_<__d, 638 S.E.2d at 75 (cmng oPlano A Statj, 270 S.C. 563,.569, 243 S.E.2d 448, 451
(1978); State v. Armstrong, 263 S.C. 594, 598, 211 S.E.2d 889, 891 (1975)). Therecord refutes
Applicant’s claim that the evidence against him was insufﬁcient to support a conviction.
Apphcant was not requu‘ed to aﬁ'lrm for the record the facts presented by the State at his plea.

In kaard the South Carolma Court of Appeals held that a post conv1ctloncrehef

épplicant was not entitled to withdraw a guilty plea because of the plea judge’s leure to.make a

finding on the fecbr,d_ that the applicant accepted the facts presented by the State at the plea. See

-
<
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‘kaard 638 S.E.2d at 75-76. Although the appllcant did not specifically acknowledge the

accuracy of the State’s recitation of the facts he did not object at the hearing. Id. 4t 76. The plea
record and the applicant’s testimony mdxcated he was aware of the charges to whxch he pled and

the potential sentences he faced as a tesult. Id. Further, the State presented a sufficient factual

- basis for, those charges‘ Id.

Here, asin Rikard, the State put on the record the factual basis for the charg% to whlch

Applicant pled guilty. Here, as in Rikard, Apphcant did not object to or challenge the State s

. factual presentation. Here, asin Rikard, the evidence indi_cates that Applicant was aware of the

. charges against him and the sentence he faced for those charges, and he pled.g'uilty. Here, a8 in

Rikard, the facts presented provided suflicient support for all of the charges to which Applicantl
pléd guilty. The ﬁ'ial_jildge“ivvas not required to make a finding. of record at the hearing that
Applicant accepted the facts presented at his plea. r_q:

As to Applicant’s claims regarding discovery ‘material, there is no evidence that a lack of

discovery material caused Applicant to plead éuilty‘ Applicant has failed to place in the record

" any ewdence other than his claim and the gun dispute addressed herein below, that could have

| influenced him to plead guilty rather than continue on to trial. Applying the tests set forth in

Cherry and Hill, Applicant has failed to carry his burden of proof and failed to,esteblish he'is
entitled to post conviction relief on this issue.
Applicant claims Plea Counsel begged and cajoled him into entering his plea. Plea

Counsel denied this allegation and observed that the threat of life without parole was “pressure

“enough” to induce Applicant to plead “straight up.” When directly asked to by the Plea Judge

whether he wanted “to plead gullt}{ to criminal conspiracy, possession of the firearm during the

commission of a violent crime, assault and battery with intent to kill; armed robbery, another

N
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count of armed robbery, and murder,” Applicant answered “Yes, éxr " (Plea Transenpt P 52, ll
13- 18) This exchange between Apphcant and the Plea Judge makes it clear that- App]rcant
wanted to plead gmlty For h1m to now retreat from that position is clearly pleader’s remorse
and mutes his claim that he was pushed into hrs. plea by Plea Counsel. .

: Applieanf claims hls plea was involuntary because he did not understand that-the murder
charrge'cnrried a mandatory rninimum sentence of thirty years -Applicant clarms he wus
informed by Plea Cbunsel that the 's.en'tence.for murder was an eighty-five (.85%) perceni
- sentence, not a mandatory minimum sentence. Piea Counsel testified his file reﬂected that he in
fact told Applicant of the mandatory mnumum and that 1t was “day for day.” Plea Counsel did ‘
not recall telling Apphcant anything regardmg an elghty-ﬁve (85%) percent sentence Again, the
credibility on this issue hes with Plea Counsel. Applicant has failed to carry his burden of proof
as to this claim. ‘ .

Finally, Applicant claims there was aj dispute about the gun that was used ae the murder

weapon. The groundn un&erlying this allegation escape the Court, as the murder weapon was
.descrrbe_‘d as a “nine millimeter” at Applicant’s plea (Plea Transcript p. 53, lf. 3-4).. .Plea Counsel
described the murder weapon as a “Glock,” this being: confirmed by a forensic consultant. (Plea
Transcripr p- 60, 1. 11 —p. 61, L. 3). Plea Counsel testified at Applic_ant’s_ _pb,ét eonVictidn relief
hearing that he discussed{the murder weapon with the forensic consultnnt. The mystery in
Applicant’s claim regarding the gun is that Applicant never explained to the Court’s satisfaction
. what the gun “dispute’ was, nor did he explnin what difference it mane in his deeision to plead,
other thnn ;5 say he w"ould not have pled had he known about the gun “Idis'pute."' There is'no
-eyidence;of‘ any gun ‘;dispute" on the recotd’.. Appliennt has failed to carry his burden of broo'f‘on

this issue under Cherry and M

N
N
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Applicant’s plea is vacated, his sentences are voided, and he'is entitled to a new trial on the

3

E

charges against him under 'in.tiictmgnts'2003-(js-04-l“l33, 1734, 1735, 1736, 1737,. and 1738. -

IT IS SO ORDERED.

y ¢
{gl;? C. Hayes, I
iding Judge

_Nov.ex'nl’)er 1{,@/507 ,

York, South Carolina.
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This Court issued an Order herein, filed December 3, 2007, granting App"liran »

; post-conthmn relief. The State has ﬁled a motion pursuant to Rule 5%(e) South
Carolina Rules of Civil Procedure askmg the Court to alter or amend said Order
The gist of the State’s motion js that Apphcant d1d not carry his burden of proof

and falled to prove that he was not ﬁﬂly mformed of the elements of the charges to wlnch

he pled.!

In Anderson v, State, 342 S.C. 54, 535 S.E.2d 649 (Sup.Ct. 2000) our Supreme

Court stated: . . R 1

acouttican ateeptaguiltyp plea?'g?‘
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the Court s), 535S.E.2d at 631)
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" !In this motion, the State has obviously borrowed liberally from its motion in the case of Thomas Chad
Heaton v. State (2004-CP-04-0767). This is all well and good, but in o doing the Court suggests (a
favorite word of the State) that the State make sure not to simply mirror other orders. Since second
paragraph of motion relates 10 the chargzes: Those enumerated are those of Heaton, not Appllcant here, In,

. fact. the Court must concede’ much of this Order mirrors its Order in Heaton. Lofd
* Boykin_v. Alabama, 395 U.S. 238 (1969). ) W q’fe‘




As to the elements.of the offense to which one is entering a plea, the Court states
the defendant "must" be aware of the "crucial elements" of the offense. The Anderson
Court found that the trial Judge s failure to mclude the elements of "heat of passwn" and

provocatron" drd not induce Anderson s gullty plea

The Anderson case appears to-be'the bedrock upon which § State v. Rikard, 371 .

290 (Sup Ct. 2001) stand. This lme of cases,’ the Court believes, requxre that the trial

is pleading. The Court may estabhsh this through a colloquy ‘with ﬂle defendant or

it Lte_qmrementféllssmdﬁ‘th*é‘“l)ﬁejmces h@m thants
—:—iﬁ%
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@neﬁé’“ ve.assi“‘ﬁ‘lo ounse ”iitns'mhethei‘or;n gdef nidafit] l_i"as”“"“l“""“tarﬂy,

tatg V. Lambe;:g 266 S. C. 574,225 S.E.2d 340 (Sup.Ct: 1976) requlres the record

to reflect that the trial court "has assured 1tself that the plea [is] volunta.ry and

mtellrgently entered w1th full knowledge of the nature of the offense" (emphasis |

_supplled). Lambert does not reqt-ure the tnal.court to e\rpress the defendaut’s rights with
.. "precise language.” However itis clear that the nature of the ofl‘ense must be conveyed
to the defendant by the court or that trial counsel must establlsh that he- -or she has

- conveyed to the defendant information as to the nature of the offense to which he is

“
A

* At least two cases precede Anderson, but it is in Anderson that the Court highlights the requiremerit for
that the “crucial elements” be understood by the defendant. See State v.. Hazel, 275 S.C. 292, 271 S.E.2d
" 602 (Sup.Ct. 1980) and State v. Dover, 304 S.C. 433, 405 SE. 2d 391 (Sup Ct. ,1991). - "
* EREA amerdment 16 the Constity titutionof theiCnited Stqte ATiclsR Secno i3 fo the s Cofstitition of this -
g f"t’e‘ OELSOUtHCArsling: -
% Sixth Amendinent to the Constltutron of the United States Article I, Secnon 3, to the Constitution of the
State of South Carolina through the Fourtéenth Amendment to the Consntunon of the United States, ~

court must be certain that a pleadmg defendant understands the charge to whlch he or she .-

Y . ,,«’).

A

$.C. 295,638 S.E. 2472 (Ct.App. 2006) and Rolhson v, State, 346 s C.506,552S.E2d -

’
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pleading to the extent that the defendant has "ﬁJll-knowl'edge of the natiire of the

offense”. Lambert, supra.

3

The State offers pages 48-50 of the Transcript as evidence that.-Applicant
“understood the charges against hfm." Contrariwise, these pages contain no
ac:knbwledgment by Applicant that fxe understood the charges against bim. At paée 20f
the Transcript, Applicé.nt W;.iS asked if he was guilty of‘fhe.charges and the charges were

read to a jury venire at the commencement of Applicant’s trial, (Trial TR p. 4). @;ﬁﬁfmﬁ
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While trial counsel did testify that he told Applicant “the elements of the .

charges”, this information was not conveyed to the trial jx_idgq. I €Tecord s

ittrdue-processrequirementsy’ TH record cannot be piopped Up"
Rt = o R = R SR g %

TR

Galatertinie Apleaiseficientifitalstocomplyowith-therequisiterequitementsorg?

Wherefore, the Staté’s Motion to Alter or amend this Court’s Order herein

granting Applicant Post-Conviction Relief is DENIED,

T IS SO ORDERED.
< ;!fx‘ C’L‘ 2 kaw: -
- Jahn C, Hayes, Il
, : _ ' f{esiding Judge /{'1’ 7
January 3. 2008

York. South Carolina
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD
NOT BE CITED OR RELIED ON AS PRECEDENT IN ANY
PROCEEDING EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.
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PER CURIAM: In this post-conviction relief (PCR) case, the State
appeals the PCR court's grant of PCR to Marcus Martin regarding his guilty

plea to a number of crimes. We reverse and remand for an additional finding
by the PCR court.

Martin was indicted for one count of murder, two counts of armed
robbery, one count of assault and battery with intent to kill, one count of
possession of a firearm during the commission of a violent crime, and one
count of criminal. conspiracy. After jury voir dire, his counsel notified the
plea court that he agreed to plead guilty to all of the charges. The plea court
proceeded with its' colloquy, and it eventually accepted the plea as made

knowmgly and voluntarily. m”m

Martin subsequently applied for PCR, alleging his plea counsel was
ineffective because his plea was not knowing and voluntary.. At the PCR
hearing, Martin testified (1) he did not understand the elements of the crimes
he plead to and (2) his plea counsel did not explain those elements to him.
Despite this allegation, plea counsel testified he explained the elements to
Martin, and in its order-addressing Martin's application, the PCR court found
plea counsel's testimony credible. However, the PCR court explicitly stated

that it must disregard that testimony because "[t]he record at the time of the

plea must comport with due process requirements. The record cannot be
propped up at a later time." The PCR court then found that during the plea
hearing the plea court did not explain the charges to Martin and Martin's
counsel did not confirm that he had done so..: Consequently, the PCR court

held the plea was not knowing and Voluntary, and it granted PCR. This

appeal followed.

The State argues the PCR court erred in granting PCR because the PCR
court explicitly dlsregarded plea counsel's testimony that he explained the
elements of the crime to Martin even though the PCR court also found that
testimony credible. We agree.

 On appeal from PCR proceedings, this court must affirm the findings
and holdings of the PCR court unless the findings are not supported by "any




\
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evidence of probative value" Ar the holdings are "controlled by an error of
law." Bailey v. State, 392 S& 422, 432,709 S.E.2d 671, 676 (2011). "A
defendant who enters a plea on the advice of counsel may only attack the
voluntary and intelligent character of a plea by showing that counsel's
representation fell below an objective standard of reasonableness and that" he
was prejudiced by counsel's errors. Rolen v. State, 384 S.C. 409, 4 13, 683
S.E.2d 471, 474 (2009). In determining whether plea counsel was ine ffective
for permitting the defendant to plead guilty, the ultimate test is not the plea
court's explanations or questions or the plea counsel's answers; rather, the test
is the extent of the defendant's understanding revealed by the entire record,
- inchuding evidence admitted at the PCR hearing. See Holden v. State, 393
S.C. 565, 572-74, 713 S.E.2d 611, 615-16 (2011); Rolen, 384 S.C. at 413,
683 S.E.2d 474.

Here, the PCR court failed to consider the entire record. It explicitly
found credible plea counsel's testimony that he explained the elements of the
crimes to Martin. Yet the PCR court ignored that testimony simply because
it was not presented at the time of the plea. Therefore, the PCR court's
decision is affected by an error of law.

Despite plea counsel's testimony, Martin testified he did not understand
the elements of the charges against him, and the order granting PCR did not
make a finding as to whether Martin understood those elements. Therefore,
we reverse and remand for a finding of whether Martin in fact understood the
elements of the crimes he plead to. In making this finding, the PCR court
must consider the entire record. If Martin did not understand the elements,
the PCR court must find whether this lack of understanding prejudiced him.
If Martin did understand the elements, his plea was knowing and voluntary
and plea counsel was not ineffective for permitting the plea.’

REVERSED AND REMANDED.

FEW, C.J., and THOMAS and KONDUROS, JJ., concur.

' During oral argument, Martin conceded that the record reflected a sufficient
factual basis for the plea, description of sentencing maximums and
minimums, and explanation of the constitutional rights waived.
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The above captloned Post-Conv1ct10n Rehef case was remanded to the undemgnea' by

38 HOSHIONY
301440 S.H¥FTI 03714

the Court of Appeals in Unpubhshed Opinion No. 201 1-UP-489. The case is remanded thh
directions to the undersigned to make a findmg “of whether Martm understood” the elements of
the six offenses to which he pled guilty on January 13, 2004. Further the undersxgned is . -
instructed to determine whether or not Applicant was prejudiced in .entermg his plea if he did not

. understand the crimes’ elements.

The Court of Appeals found that in ﬁndmg that Apphcant was not mformed of r.he
elements of the offenses to which he pled that this Court erred in ignoring tnal counsel’s hearmg
testimony. Tnal counsel testified at the Post—Conwctlon Rehef hearing that he had mformed
Apphcant of the elements of the offenses to a limited extent as discussed herein below. ’IThe
undersigned found this \teséimony credible. _ | | |

The tl'lal jodge found Applicant’s plea to have been entered “freely and voluntafily,” and
based 6n the advice of counsel. {Trial TR' p. 62, LL 14-18 and p. 64, LL 3-5).

A review of the Post-Conv1ct10n Relief hearmg reveals this exchange
: : .? B .J f j (:3

Q Okay And in terms of the: guﬂty plea and the elementg % Y 5
’Heremmstands for Transcrlpt ' _ ' 6 C NC%E )
o . | tilbie ESTAMP
| ! o8 Hesu3any
301436 SHET" "Es'ug

:§é

)




" each one of l;hese crimes, was he advised as to the elements
of each one of these crimes?
-A. Idon’tknow that I would have put it in textbook language
“but Ttold hirh what it meant, what the law means when it
says armed robbery. Tlﬁt’s taking another with force of 4 gin.
(Post-Conviction TR p. 21, LL 13-19).
The above is.trial ;:ounsel’s sole testimony regarding whether he advised Applicant as to

the elements of the six indictments (five charges, two were for the same offense, armed robbery).
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e Actually, what the Court found

was that trial counsel “testified he d1d in fact inform Applicant of the eletnents of the chaxges

againsthim.” This was found credible by the Court. ' P P
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! ) fo:wit, afimed robbery fody
finding that Yplea connselfestified: ‘he-explained t the elemen ¥ to Applicant. (See third and
fourth pa.ragraphs of Coutt of Appeals Opinion). ’ '

ﬂ.’hejndmg, by:theTindersigned, on reflection, does: ot appEdt to be: ¢ supported: by Ahe
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{FECOTd} but must be relied upon now as the Court of Appeals has agreed with the State’s assertion

2 Question ﬁy Post-Conviction Relief counsel, Answer by trial counsel.
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that the undersigned erred because it “explicitly disregarded plea counsel’s testimony that he
explained the elements of the “crime”,”

| To comply évith the Court of Appeals remand, the consideration by the undersigned, in
spite of the above o:bservetions, is that from the record, the Court must consider whether

. Applicant understoed the elements of the :‘crim'e:s”4 he pled to. Further, the uridersigned is to

. I
determine from the|record whether any lack of understanding of the elements of the crimes to

which he pled worked to Apphwnt’s pre]udwe :

Apphcant testlﬁed he did not, at the time of his plea of guilt, understand the elements of

“the crime” when he pled gmlty and that trial counsel had not explamed to him the elements of

1 f'md applicant was advised of the elements of armed robbery by tnal counsel and from
the record, Applxcam: understood the elements of the conspuacy -(See PCR TR p. 19, LL 10-15).
The record is s;len; as to any understanding by Applicant of the elements of possession of
. ” . 7O :

_ afirearm during emhmission of a violent crime, or assault and battery with in'tent to kill.

Therefore, Apphcant has faﬂed to carry his burden of proof as to his lack of understanding of

these offenses. \Fhe tatord siBpOrE v e Tl bTA pplica
e - B s
(Gt ge e miger? (PCR TR p. 6, LL 17-20).
. The premise of the Court of Appeals’ Opinion is that a defendant can plead guilty to a

crime, in this case murder, and not understand the elements of the crime and somehow not be -

% The Court of Appeals may have tacitly recognized that trial counsel only testified as to explain in one of the .
charges by use of the singular. .
4 This directive is in thé plural . N
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prejudicial thereby. Prejudice is something detrimental to one’s legal rights. Blacks Dictionary,
7" Ed. P. 1198.
Arguably, it is inherently prejudicial fo a defendant wheén at counsel’s insistence he or she
" enters a plea of guilty to.the crime of murder without mderétanding what he or she is accepting
legal responsibility for having done. However, the prejudice test sét forth below is not so
stringent.
The Court now examines whether or not Applicant was prejudiced by his lack of
| undé;standing of the elements of the crime of murder. The Court finds Applicant was not
prejudice by his lack of undemm&ing of the elements of murder as he testified he pled guilty
based on counsel’s advice and not based on the elements of murder, along with other
| considerations noted below. That is, regardless of what thq State would be required to prove for
Applicant,to'- be coﬁvicted of xpurder, he entered his plea: |
‘Prejudice to a criminal defendant arises when “there s a reasonable probability that, But
for counsel's unprofessional exrors, the result of the proceeding would have been different.”
chm'_v. State, 300 S.C. 115, 386 S.E.2d 624 (1989). Here, a review of the record reveals that
trial counsel’rs ﬂleailure to inform Applicant of the elements 6f murder did not work to Applicant’s
i)rejudice. Clearly ‘Applicant knew he was pleading to having shot the vxctlm who died asa
result. (Plea TR p. 53, LL 6-8). Applicant also understood he was pleading to a planned 'aiiempt
to commit an armed robbery. (Plea TR p. 53, LL 16-19 and PCR TR p. 8, LL 2-17).
Applicant al.so entered his ﬁlea contemporaneously with pleas to other charges. The
Court has found Applicant has not carried his burden of proof to establish he failed to understand
all charges other than Murder. : - -

The following is the exchange wherein Applicant pled to all of the charges against him:
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I 'Qie Court: .And M. Martin, do you want to plead Guilty
~ | of Criminal Conspiracy, Possessi.on of z't Firearm During the
; Commission of a Violent Cime, Assault and Baitery with Intent

to Kill, Armed Robbery, Anothcr Count of Armed Robbery and
] Mudes
Defendant Martin:  Yes, Sir.
The Comrt:  And are.you- guilty of those charges‘f e
Defendant Martin: Ye.;;, Sir. |
(Plea TR p. 51, LL 13-20).
| ' '
Applicant pled to several offenses in addition to the charge of murder. The Courthas -

found Appiicant has not carried his I;urden pf, proof to gstablish trial connsel’s err'o.r as to these,

other offenses. At the PCR hearing, Applicant testified.- First, Applicant testified specifically

that his plea was involuntary as he did not understand the “mandatory minimum sentence

required by my ple'za of guilty.” (PCR TR p. 6, LL. 7-9). Applicant did not testify that he ple& to
the murder charge in\;oluntarily due to his lack of understanding of the crime’s elements, but
rather based on the “mandatory muumum sentence” aftached, according to Appliéant, to the :
crime of murder. (;II’CR Transgr,ipt p-6, LL 7-9); p. 11, LL 17-21; p.-14, LL 7-9; p. 14, LL 18-22;
and p. 15,LL 3-6).; Applicant testlﬁed he thought the murder sentence was a no parole -
(Applicant calls it “85 percent™). (BCR Transcript p. 14, LL 5-9). i

.- Applicant has not carried his burden of proof on his allegation that he was told by trial |
counsel that the charge of murder was, as he‘célls it, an 85 percent sentence. Trial counéel -

testified that he did not think he told Applicant he may be eligible for early release on the murder
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cl'natrge. Trial counsel testified that his notes indicated fo him that he informed Applicant that the
minimum penalty for murder was thirty (30) years “day for day.” (PCRTR p. 21, LL 6-12). At
his plea, Applicant was present when the Solicitor stated to the plea judge that murder carried
“thirty to life.” (Plea TR p. 50, 14-15). And when trial counsel noted to the plea judge that
“punishment is-allowed at thirty.” (PleaTR p. 61, LL 13-14).

There is nothing in the record, save Applicant’s testimony, that indicates Applicant was -
ever told that murder carried anything but a minimum day for day thirty years to life. Applicant

has pethaps truncated this argument by virtue of his concession at oral argument that the recoid

reflected a sufficient description of sentencing maximums and minimums. (Opinion Footnote 1).

However, it is addressed in this Order as the Court finds that the sentencing issue is relevant to

the issue of prejudice.

Finally, and telling, is Applicant’s testimony that he pled guilty thinking that he could
appeal his plea, (Plea TR 11, LL 24-25 through p. 12, L 4).
* The undersigned has reviewed the entire record in this matter and based on same finds

that Applicant has failed to carry his burden of proof and failed to establish that he is entitled to

* Post-Conviction Relief on any grounds. Specifically, he has failed to prove that, but for counsel

not advising him as to the elements of murder, the result of the proceeding would have been
different. Therefore, Applicant’s Application for Post-Conviction Relief is dismissed with
prejudice.

This Court hereby advises Applicant that he must file and serve a Petition for Writ of

Certiorari within thirty (30) days of the service of this Order to secure appellate review. See

5 Applicant’s co-defendant did not plead to murder. Co-Defendant’s counsel as to co-defendant’s sentence states
“we all know this is eighty-five percent.” (Trial TR p. 57, L 16).
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Rule 203 and 243, South Carolina Appeliate Court Rules (SCACR). The Applicant's attenition is

directed to Rule 243, SCACR, for the procedures following the filing and service of the Petition.

IT IS SO ORDERED.

. yoh_u C. Hayes, m! o
Presiding Judge ‘% 1

B s
February 127, 2012
York, South Carolina
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