STATE OF SOUTIT CAROTINA } IN THE COURT OF COMMON PLEAS
COUNTY O AIKEN } INTIHE SECOND JUDICIAL CIRCUIT
)
}
Darrell Willlams, #334447, } Case No: 2017-CP-02-2286
Applicant, )
}
V. ) CONDITIONAL ORDER OF
} DISMISSAL
State of South Carolina, }
Respondent. )
)

This matter comes before the Court by way of an application lor post-conviction reliet
(PCRY filed by Darrell Williams (Applicant) on Sceptember 25, 2017 Respondent made its
Retuen. requesting the application be summarily dismissed.

PROCEDURAIL HISTORY

The records belore this Court establish Applicant 1s presently confined in the South
Carolina Department of Corrections pursuant to orders of commitment of the Atken County
Clerk of Court, Applicant was indicted during the November 10, 2008 term ol the Aiken County
Grand Jury for kKidnapping (2008-:5-02-1770). Applicant was represented by Brian Katonak.
[squire. On April 27, 2009, Applicant pleaded guilty as indicted. The IHenorable Doyet AL Barly.
L11, sentenced Applicant o a period of continement for thirty vears.

Applicant subscquently iiled a Notice of Appeal. The appeal was perfected by Wanda H.

Carter. Isquire. The South Carelina Court ol Appeals dismissed the Appeal. State v, Williams,

Op. No. 2012-UP-297 (S.C. Cu App. May 16, 2012} Remittitur was sent on June 4, 2012,
Appheant filed an application [or post-conviction relict {PCRY on May 21, 2012 (2012-
CP-02-1339). Applicant raised the tollowing issue:

. Ineftective Assistance ol Counsel
a, Counscl mtormed applicant he would receive sentence of 15 years,
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Subscquently, Applicant amended his PCR application on January 13, 2014, alleping he was
being held in custody unluwlully based on the Tollowing allegations:

1. Ineftfective Assistance of Counscel

4, “Altorney failed to investigate evidencee mitigating Petitioner’s role in
the matter.”™

b. “Attorney fwled to provide Petitioner with a copy of his discovery
andfor fuiled o properly review said discovery with Petittoner.™

Involuntary guilty plea

a. Petltioner’s plea of guilty was not knowingly and intelligently entered
insomuch as his attorney failed to properly advise him of the sentence
he could receive as aresult of a gulty plea.”™

1

An evidentiary hearing was convened on January 22, 2014, at which the Applicant was
present and represented by Kurt Worthington, Esquire. On April 9. 2014, The Honorable Fdgar
W. Pickson denied and dismissced Applicant's application by written Order.

A timely Notice ol Appeal was filed at the South Carolina Supreme Court on April 14,
2014, Lanelle Cantey Durant, Iisquire, of the South Carolina Office of Appellate Delense
perlected the appeal in the form of a Johnsen' briet. By Order dated April 8, 20135, the South
Carolina Supreme Court denied Applicant's PCR appeal. 'The Remittitur was issucd on April 24,
2015,

CURRENT APPLICATION

In his syecond and current application lor post-conviction reliel. Applicant alleges he is
being held in custody unlawlully on the following grounds:

. ~Applicant was mentally il and disabled.”

2. 30 vear sentenee constitutes ~de lacto life sentence™ which violates the 8" and
14" amendments.
3. Ix post facto™ application of sentencing guidelines.

4. I'rial court tailed Lo mitigate sentence,
On January 31. 2019, Applicant. through retained counscl. made a motton to anmend his

PCR application 1o add the lollowing claims:

S Johnson voState, 294 S.CC 3100360 8. 1.72d 201 (1988).
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1. "Defense counsel was ineftective in that they failed to object to lack of
Jurisdiction in this matter.” '

2. “The trial plea court did not obtain a necessary waiver of jurisdiction in
this matter where the conduet and actions of Mr. Williams never took
place in Atken County. the same 15 attested to by the solicitor in his
statement of facts, further not waiver of granting coneurrent jurisdiction to
the Court to accept a plea offer from a separate judicial circuit.”
Betore this Court are the Aiken County Clerk of Court records. the South Carolina Department
ol Corrections' records, prior direct appeal records. prior PCR records, prior PCR appeal records,

and records pertaining Lo the current PCR action.

FACTUAL BACKGROUND

On December 206, 2007, Irances Rudd (Rudd). Vicum's aunt. called the Lexington
County Sherilt's Department (o inform ofticers that Victim was missing, (GP 'I't. 293, Rudd
mlormed law enforcement that she previously received two phone calls from Victim during

an

which he told her “they™ want thetr guns or S5.000, and 1F ~they™ did not receive either. “they™

would shoot him. (GP T'r. 293, Law enforcement thercafter discovered Victm was last seen
entering a maroon car with Applicant and Johnnie Walker (Walker). (GP I, 29).

Applicant and Walker brought Victim to a trailer in Saluda County, where Applicant and
all of his co-defendants held Vietdm captive and tortured him. (GP Tr. 31). Victim eventually

felt the Saluda wrailer with co-defendanmts Frankie Guntt (Gantty, Marion Abner (Abner). John

Oakman (Oakman), Andre Norris (Norris). (GP'Tr. 33) Applicant and Walker stayed behind at

-

the Saluda trailer until after Victim was kitled. (GP 'I'r. 333 Ultimately. Gannt shot and killed
Victim in Aiken County in the presence of the other co-defendants. while Applicant and Walker
were sull in Saluda County, (GP Tr. 34

Three counties were involved in the erime: Lexington. Saluda, and Aiken. (GIPP Tr, 30),

Victim was ultumately taken to Atken County where Gantt shot and killed Victim the presence of

Page 3 ol 10



Abner. Qakman. and Norris. (GP I'r. 34 Applicant was not present at the scene in Atken

County when Vietim was shot. (GP T 36). However atter Vietim was Killed. all cight

defendants. including Applicant, went buck to the Tocation in Aiken County where Vietim was
killed to retrieve and hide the body. (GIY Tr. 36).
At the plea hearing, Weeks stated:

“Your Honor, this plea to these charges ol these individoals will
take care of any potential Kidnapping charges [rom this incident or any
charges from this incident in these ather two counties. | have spoken to
the Assistant Solicitor in Texington and the Assistant Solicitor in
bdgcfictd Saluda County and they actually transterred  their
kidnapping cases 1o us to dispose of in this fashion on Darrell Williams.

There was a real question as to whether or not he was kidnapped
inttially and they were all 1o (sic) happy 1o allow us 10 pursue the
Kidnapping charges here, but, actually. him being held against his will
in Saluda County for that period ol time and tortured and beat. there
could have been charges in Saluda County, but since the buck kind of
ended in Aiken County we felt Tike 10 was appropriaie to take all ol the
pleas here.”™

(GP Tr. 34-35),

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has reviewed the pleadings and all relevant supporting documents. Pursuant to
S.C. Code Ann. § 17-27-70(h). the Court makes the following findings of fact and conclusions of
law:

This PCR Action is Barred by Statute of Limitations

This Court finds that this application must be summarily dismissed lor failure to comply
with the filing procedures ol the Uniform Post-Conviction Procedure Act. 5.C. Code Ann. § 17-
27-10 to -160. Specitically. the act requires as tollows:

An application for relie{ filed pursuant to this chapter must be filed

within onc year after the entry of a judgment of conviction or
within one year alter the sending of the remittitur to the Tower
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court from an appeal or the filing of the final decision on appeal.
whichever 1s later,

S.CCode Ann. § 17-27-45(A).
The Seuth Carelina Supreme Court has held that the statute of limitations shall apply 1o

all applications filed atter July 1, 1996, Pcloquin v, State, 321 S.C. 468, 409 S.1:.2d 606 (1996).

A molion lor summary judgment may properly be used to raise the delense of statute of
limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.1:.2d 638
(1994). In addition, S.C". Code Ann. § 17-27-70(¢) authorives the Courl to “grant a motion by
cither party for summary disposition of fan] application when it appears from the pleadings ...
that there is no genuine issuc ol malterial lfact and the moving party is entitled o Judgment as a
matter of law.”

Applicant pleaded guilty and was sentenced on April 27, 2009, The Remittitur for the
direet appeal was sent on June 4, 2012, The application was therefore due on June 5. 2013, This
application was filed on September 25, 2017, well beyvond the statutory filling period. Therefore,
the application must be summarily dismissed for faiture to file within the time mandated by
Untlorm Post-Conviction Procedure Act.

This PCR Action Barred Due to Successiveness

This Court also finds this application must be summarily dismissed because it is
successive o Applicant’s previous PCR application, Courts disiavor successive applications and
place the burden on applicants to establish that any new ground raised in a subsequent
application could not have been carlier raised in a previous application. Foxsvorth v, State, 275
S.CO615. 274 S22d 415 (1981 Arnold v, State. 309 S.C0 157,420 S.E2d 834 (1992} Seclion
17-27-90 of the South Carolina Code states:

All grounds for relief available to an applicant under this chapter
must be raised in his origmal, supplemental. or  amended
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application.  Any ground fnally adjudicated or not so raised, or
knowingly. voluntarily, and intelligenty waived in the proceeding

=

that resulted 1n the conviction or sentence or in any  other
proceeding the applicant has taken to sceure relict, may not be the
basis lor a subsequent application. untess the court {inds a ground
for reliel asserted which for sulficient reason was not asserted or
was inadequately raised in the original, supplemental. or amended
applicaton,

Linder this statute. successive post-conviction relicel apphications are forbidden unless an
applicant can indicate a “sufficient reason™ why new grounds Tor reliet were not raised or were
not properly raised in previous applications, Asce v, State, 305 S.CL 448, 400 S E.2d 392 (1991),
Any new ground rirsed i a subsequent application s limited to those grounds that “could not
have been raised (.. in the previous applicaton.”™ Id. at 430, 1t the applicant could have raised
these allegations in a previous application, then the applicant may not raise those grounds in
successive applications.  Id, Applicant bears the burden of showing the allegations could not
have been previously raised. Land v, State, 274 5.0, 243, 262 S.15.2d 735 (1980).

Applicant’s current allegations were or could have heen raised in the proceedings based
on Applicant’s prior application tor post-conviction reliel: thus. the current application 1s
successive and barred under S.C. Code Ann. § 17-27-90. Applicant has failed to establish any
sulficient reason why he could not have raised his current allegations in his previous applications
for post-conviction rcliel. Applicant has fatled to meet the burden imposed upon him, and
therefore. this Court summanily dismisses the application as successive to Applicant’s previous
PCR apphication.

This PCR Action is Barred by the Doctrine of Laches

This Court linds that the apphcation should also be barred under the doctrine of Taches.

To ensure finality of htgation. our courts require reasonable diligence in pursuing collateral

relief. Mceblrath v, State. 276 8.C. 282, 283, 277 S.1.2d 890 (1981). This requirement “guards
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the state’s legitimate expectation that 1t wall not be called upon without due cause, to defend the
integrity of convictions that oceurred many years ago. whore records and witnesses are no longer

available.” 1d. (quoting Honeveutt v, Ward, 612 1°.2d 36, 42 (Znd Cir. 1979)). In duc

consideration of the above requirement. [aches is an equitable doctrine defined as “neglect for
an unreasonable and unexplained length of time. under circumstances atfording opportunity lor
diligence, to do what in law should have been done.” Brav v, State, 366 8.C. 137, 140, 620
S.1.2d 7430 745 (2003) {quoting Whitchead v, State., 352 S.C, 215, 219, 374 §.1:.2d 200, 202
(2002)). ~Whether a claim 1s barred by laches is 10 be determined in light of the facts of cach
case, taking into consideration whether the delay has worked injury. prejudice, or disadvantage
ta the other party; delay alone i assertion of right does not constitute laches.™ Id.

Applicant {iled this PCR application over cight years after his conviction. Absent some
explanation or justihication for the delay in seeking post-conviction relief, laches will prevent an
Applicant form sceking collateral review of his conviction. especially where the delay aflects the
availability of evidence to review Applicants claims. Mcl:drath at 2830 277 S.1..2d at 890,

Honeveutt at 41: Whitchead at 220, 574 S.1.2d at 202, Applicant oflers no such justification, for

there is none. The prejudice brought upon the State by this delay, in the form of witness
memorics and physical evidence naturally faded and degraded by the passage of time. 1s sell-
evident, See. e, Bray at 140, 620 S.15.2d at 745 (hnding laches apphed seven years alter
procecding in question): State v, Serrette, 375 8.0 050, 654 5.1:.2d 354 (Ct. App. 2007) (record

reconstruction undoubtedly futile eleven years atler proceeding in question). Therelore, this

Court finds the application must be summarily dismissed as barred by the doctrine of Jaches.

PPage 7 0t 10



Applicant’s “Jurisdiction™ Allegation Must be Dismissed as a Matter of Law

Apphicant makes several allegations, which are based on the premise that Atken County
Court ot General Scssions did not have Jurisdiction to acceplt Applicant’s plea because
Applicant’s mvolvement in the kidnapping did not occur it Aiken County,  In addition 1o being
barred by the statute of limitations and successivencess. this Court finds these allegations must
also be summarily dismissed as a matter of law on the basis that determining which county 1s
appropriate for prosceution is a matter of venue, and Aiken County was a proper venue for these
charpes.

The legal basis tor determining which county may prosecute a particular crime 18 venue.
not jurisdiction, for the Supreme Court ol South Carolinag in Evans observed that “|a|ithough an
accused as a right 1o be tried 1 the county in which the offense 1s alleged 10 have been
committed. we hold this right 1s not jurisdictional. State v, Livans, 307 SC, 477,415 S15.2d 816

(1992).  Ihe right to be tried in the county in which the offense s alleged to have been

committed, then. is a matier of venue, State v, Crocker. 506 S.C, 394, 621 8.1 2d 890 (C1. App.
2005). The standard {or establishing venue s not a stringent one, for “venuge. like jurtsdiction. in
a criminal case need not be affirmatively proved. and circumstantial evidence of venue. though
shight. is sufticient....” State v, Williams, 321 S.C. 327, 334, 468 S.12.2d 626, 630 (19906).
“] W here some acts material 1o the offense . occur in one county. and some in another, venue is
proper in either county.” Il

Here, Applicant was involved m a complex crime involving eight individuals and three
counties in South Carolina.  While Saluda, Lexington. and Aiken counties were all involved in
the underlyving ermmes ol Applicant and his seven co-delendants, a major portion of the crimes

ocearred in Aiken County.  Apphcant and Walker drove Viclim to the Saluda tratler where he
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was held captive and tortured tor a period of e, Therealier, the kidnapping continued when
several of Applicant’s co-defendants drove Victim to Aiken County where the Vietim was
ultimately shot by Gannt.  Addidonally, all of the co-defendants, including Applicant. later
returned to the scene of the murder in Aitken County to load Victim’s body inte a car in an
attempt o hide the body. Additionally. when asked by the plea court, “Mr. Darrell Williams, |
ask did you here in Aiken County on or about December 24, 2007, participate in or in tact,
Kidnap one |Vietim].” Applicant replied alfirmatively. (GP Tr. 27). Accordingly. this Court

dismisses these allegations as a matter of Taw.,
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CONCLUSION

Pursuant to 8.C. Code Ann, § 17-27-70¢b). this Couwrt intends to dismiss this application
with prejudice unless Applicant provides specific reasons, factual or legal, why the application
should not be dismissed in its entirety. Applicant is granted twenty (20} days from the date of
service of this Order upen him to show why this Order should not become final, Applicant shall
file any reasons he may have with the Atken County Clerk of Court and shall serve opposing
counsel at the tollowing address:

Otfice of the Attorney General
Atn: Brianna L. Schill. Esquire
PCR Division  2nd Circuil
P.O. Box 11549
Columbia. South Carolina 29211
Applicant is cautioned that his response to this order must be actually reecived by the Aiken

County Clerk ol Court and opposing counsel within twenty (203 days., and that this Court will not

consider any issues raised in his response 1 not so umely filed and served.

e A
AND I'T IS SO ORDERID this / day of Ui, , 2020,

//

CLZAON NEWMAN
Chief Administrative Judge
Sceond Judictal Cireuit

Colvmy 2
T Y 'Uv\? £ L’/ South Carotina
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